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AFFIRMATIVE ACTION AS A WOMAN'S ISSUE

Roberta Ann Johnson
University of San Francisco

Debate about Affirmative Action is often heated and
emotionally charged. It generates discussions about “merit”;! it
buries academics in Department of Labor statistics;? it absorbs
lawyers and historians in interpretation of congressional intent;?
and it bogs down the public policy experts with narrow implem-
entation matters.* All this often misses the essential point about
Affirmative Action which is that its goal is redistribution.®

In what ways does a policy of Affirmative Action assist
women to become fully integrated into schools, training pro-
grams, and jobs? I will 1) define Affirmative Action 2) detail the
development of federal Affirmative Action Guidelines 3) describe
Supreme Court decisions relating to Affirmative Action; and 4)
consider in what ways Affirmative Action is a woman'’s issue.

Affirmative Action Defined

Affirmative Action, is a generic term for programs which
take some kind of initiative, either voluntarily or under the
compulsion of law to increase, maintain or rearrange the number
or status of certain group members usually defined by race or
gender, within a larger group. When these programs are charac-
terized by race or gender preference, “especially when coupled
with rigorously pursued ‘goals’, [they] are highly controversial
because race and gender are generally thought to be ‘irrelevant’
to employment and admissions decisions” and are “immutable
characteristics over which individuals lack control.”®

Affirmative Action and Federal Guidelines

Significant moves to prohibit discrimination in the public
sector began in the late 1930’s and early 1940’s, according to
David Rosenbloom, who describes a series of Executive Orders,
starting with the Roosevelt administration, which called for a
policy of non-discrimination in employment.” However, it is
President John F. Kennedy’'s Executive Order issued March 16,
1981 which is usually seen as representing the real roots of
present day Affirmative Action policy.? Executive Order 10,925
required government contractors to take Affirmative Action,
establishing specific sanctions for noncompliance.® Neverthe-
less, even the Order’s principal draftsperson admitted that the
enforcement process led to a great deal of complainant frustra-
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tion.®
Before another Executive Order would be issued, civil

rights exploded onto the public agenda. A March on Washington
held on August 28, 1963 brought 200,000 black and white
supporters of civil rights to the Capitol. In response to this and
other demonstrations, and as a result of shifting public senti-
ment, President Kennedy sent a Civil rights bill to Congress and
it was passed in 1964, after his assassination. The Civil Rights
Act of 1964 included in its provisions Title VI, which prohibited
discrimination on the basis of race, color, or national origin by all
recipients of federal funds, including schools, and Title VII,
which made it unlawful for any employer or labor union to
discriminate in employment on the basis of race, color, religion,
sex, or national origin. Title VII also created The Equal Employ-
ment Opportunity Commission (EEOC) for enforcement in the
private sector.

The following year, 1965, President Lyndon B. Johnson
issued Executive Order 11,246 barring discrimination on the
basis of race, color, religion, or national origin by federal contrac-
tors and subcontractors!! and on October 13, 1967, it was
amended by Executive Order 11,375 to expand its coverage to
women. One major innovation of the Order was to shift enforce-
ment to the Secretary of Labor creating an Office of Federal
Contract Compliance (OFCC). Starting in 1968, the government
established the enforceability of the Executive Order with legal
action’? and for the first time, issued notices of proposed
debarment (contract cancellation) using their administrative
process.'?

Prodded to be more specific about its standards, OFCC
began to spell out exactly what Affirmative Action meant in the
context of the construction industry and that became a model for
all Affirmative Action programs.'* During this period, President
Richard Nixon played the role of champion of Affirmative Action,
saving LBJ's Executive Order.

In 1968, OFCC focused on blacks in the construction
industry. The result was the Philadelphia Plan which was
developed in three stages. First, OFCC required pre-award
Affirmative Action plans from low bidders in some labor market
areas, like Philadelphia. But because there were no guidelines for
acceptability, the industry pressured Congress which stimu-
lated an opinion from the Comptroller General who recom-
mended that OFCC provide minimum requirements and stan-
dards by which programs would be judged. The second or
Revised Philadelphia Plan was then developed. It required that
contractors submit a statement of “goals” of minority employ-
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ment together with their bids which took into account the
minority participation and availability in the trade, as well as the
need for training programs. On September 23, 1969 Labor issued
its third and final Guidelines for the Philadelphia Plan after
having determined the degree to which there was discrimination
in construction crafts. This final Plan established ranges within
which the contractor’s goals had to fall and they recommended
filling vacancies and new jobs approximately on the basis of one
minority craftsman for each non-minority craftsman.

Now the Comptroller General found the Revised Plan
illegal on the ground that it set up quotas. But the Attorney
General issued an opinion declaring the Plan to be legal and
advised the Secretary of Labor to ignore the Comptroller Gen-
eral’s opinion. The Comptroller General then urged the Senate
Subcommittee on Deficiencies and Supplementals to attach a
rider onto their appropriations bill prohibiting the use of funds
to pay for efforts to achieve specific minority employment goals.
The Nixon Administration lobbied hard in the House and elimi-
nated the rider and on reconsideration, the Senate also defeated
the rider and the Philadelphia Plan was saved.

In 1971, the Department of Labor issued general Guide-
lines which had the same features as the Philadelphia Plan
making it “clear that ‘goals and timetables’ were meant to
‘increase materially the utilization of minorities and women’,
with ‘under-utilization’ being spelled out as ‘having fewer minori-
ties or women in a particular job classification than would
reasonably be expected by their availability . . .”"'> The 1971
Department of Labor Guidelines were called Revised Order #4
and they were to govern employment practices by government
contractors and subcontractors in industry and higher educa-
tion.

Hole and Levine, in Rebirth of Feminism , document the
initial exclusion of women from the Guidelines. In 1970, Secre-
tary of Labor Hodgson even publicly remarked that he had “no
intention of applying literally exactly the same approach for
women” as was applied to eliminate discrimination against
minorities.'® However, because of publicity and pressure by
women's groups, by April 1973 women were finally included as
full beneficiaries in the Revised Order #4.

What is important about the Philadelphia Plan and the
Department of Labor Guidelines is that it established not only the
principle but the guidelines for the practice of Affirmative Action
which other civil rights enforcement agencies and even the
courts would follow.

During the 1970’s, administrative changes strengthened
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Affirmative Action. The Office of Management and Budget en-
larged and refined the definition of minority group and under
president Carter, Affirmative Action efforts were consolidated. By
Executive Order on October 5, 1978, OFCC went from overview
responsibility where each department had responsibility for the
compliance of their own contractors (with uneven results), to
consolidated contract compliance where OFCC was given en-
forcement responsibility over all contractors;'” overnight, 1600
people who had been working for other departments were now
working for Labor. The expanded program now was called the
Office of Federal Contract Compliance Programs (OFCCP).

During the 1980's, there were attempts to weaken Af-
firmative Action. The Reagan Administration publicly and con-
tinually criticized goals and timetables, calling them quotas'®,
and by 1982, the OFCCP budget and number of workers were sig-
nificantly reduced. By 1983, while President Reagan used atti-
tudes towards Affirmative Action as a litmus test to successfully
reorganize the US Commission on Civil Rights, his attempt to
rescind or revise Executive Order 11,246 by specifically prohib-
iting numerical hiring goals was successfully stopped by oppo-
sition from within his own Administration.!? Nevertheless, dur-
ing these years, the Administration whittled away at the policy.
In 1983, they instituted changes within OFCCP that affected the
agency's case determinations and remedies, although by Janu-
ary, 1987, some of these changes were rescinded. On January
21, 1987 Joseph N. Cooper, Director of OFCCP, quit his job in
protest. In an interview, he spoke candidly about the “number of
officials in the Labor Department and elsewhere in the Admini-
stration who were intent on destroying the contract compliance
program.”?°

The Bakke and Other Court Decisions

It is important to point out, that Affirmative Action policy
for student admissions has a very different history. Its source is
Title VI of the Civil Rights Act of 1964, and Title IX of the
Educational Amendments of 1972, not Executive Order 11,246.
Title VI requires Affirmative Action steps to be taken in admis-
sions only as a remedy for past discrimination. However, most
minority Affirmative Action admission programs were self-im-
posed.?! Title IX (Subpart B, section 106.17) of the Educational
Amendments of 1972, which prohibits sex discrimination, also
calls for affirmative steps to be taken to remedy “past exclusion.”
A case having to do with minority Affirmative Action in admis-
sions became the most well-known and celebrated test of the
principle of Affirmative Action.
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Justice Lewis Powell announced the Bakkev. University
of California Supreme Court decision to a hushed Courtroom on
the morning of June 28, 1978. He said, “We speak today with
notable lack of unanimity” and in fact, the 154 pages of judicial
text presented six separate opinions and two separate majori-
ties.#4

Allan Bakke wanted to be a medical doctor and so, while
employed as a full time engineer, in 1973, at age 33, he applied
to a dozen medical schools, one of which was University of
California, Davis, and was turned down by all of them. The next
year after a second rejection from the twelve medical schools,
Bakke sued the University of California in California Court
claiming that Davis’ use of racial quotas was what excluded him
from medical school.

The Bakke case was not a strong one for those who
supported Affirmative Action. On trial was an admissions pro-
gram which reserved 16 of its 100 places for minority students
(blacks, Hispanics, and Asians), which looked like an admissions
“quota” system. Furthermore, the Davis Medical School was
founded in 1968, so the school could not claim that Affirmative
Action was a remedy for past years of discrimination.

In this case, fifty-eight amicus curiae briefs were filed and
“The Court seemed less a judicial sanctum than a tug of war
among contesting lobbyists.”?® When the dust cleared, the Court
found a way both to admit Allan Bakke, now age 38, to the Davis
Medical School and to defend the practice of Affirmative Action.
By a 5-4 margin, the Court rejected the Davis program with a
fixed number of seats for minorities but also by a different 5-4
margin, the Court accepted race conscious admissions as being
consistent with the Constitution and Title VI1.2*

Two cases which followed Bakke, Weber in 1979 and
Fullilove in 1980, helped clarify the legal picture on Affirmative
Action. In a 5-2 decision in Weber, (two Supreme Court members
did not participate) it was permissable under Title VII, for the
private sector voluntarily to apply a compensatory racial prefer-
ence for employment.

Brian Weber was an unskilled laboratory employee at the
Gramercy, Louisiana plant of the Kaiser Aluminum and Chemi-
cal Corporation. In 1974, while blacks made up 39% of Gra-
mercy’s general labor force, at the Kaiser plant, only 2% of the
273 skilled craft workers were black. Kaiser instituted a training
program for their unskilled workers earmarking half the trainee
openings for blacks til the percentage of black craftspeople cor-
responded to their proportion in the labor force. Weber had more
seniority than some of the blacks chosen for the program. The

118




court, however, argued that Kaiser's Affirmative Action program
was a reasonable response to the need to break down old
patterns of segregation.

The following year,in Fullilove, the Supreme Court de-
cided, 6-3, that a congressional Affirmative Action program, a
10% set aside of federal funds for minority business people,
provided in the Public Works Employment Act of 1977, was also
permissable under the Constitution.

Fullilove v. Klutznick was decided during the summer of
1980.25 Chief Justice Burger wrote the majority opinion which
found the “limited use of racial and ethnic criteria” constitution-
ally permissable when its purpose was to remedy the present
effects of past racial discrimination. With this case, Fr. Mooney
suggests that, with certain qualifications, the Supreme Court
legitimized Affirmative Action as a policy for American society.?®
Not so, when it came to layoffs.

In 1984, when layoffs were concerned, the Court shifted
from its permissive view on class-wide “race conscious reme-
dies.” On June 12, 1984, the Supreme Court issued its decision
in Firefighters Local Union No. 1784 v. Stottswhich focused on the
extent to which seniority systems may be overridden as part of
court-ordered relief to remedy discrimination in employment. It
was a 6-3 decision.

Carl Stotts was a black firefighter in the Memphis,
Tennessee Fire Department. He brought a class action law suit
into Federal district court in 1977 alleging department discrimi-
natory hiring and promotion practices. This resulted in a consent
decree in 1980 which required that the percentage of black
employees in each job classification be increased to the propor-
tion of blacks in the local labor force.

The next year, because of budget problems, the city
began tomake plansto lay off firefighters on a seniority basis (last
hired, first fired). “Black firefighters asked the court to prohibit
the layoff of black employees. The court ordered the city not to
apply its seniority policy in a manner that would reduce the
percentage of blacks in the department. The case was appealed
to the Supreme Court.”27

The Supreme Court said that the seniority system could
not be disregarded in laying people off and that while there was
protection for actual victims of discrimination, “mere member-
ship in the disadvantaged class was an insufficient basis for
Jjudicial relief.”?® In other words, a seniority system could be used
to lay people off even though many blacks would be the first to
go. The same was true in Wygantv. Jackson Board of Education
which was decided May 19, 1986.
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In Wygant, non-minority teachers in Jackson, Michigan
challenged their terminations under a collective bargaining
agreement requiring layoffs in reverse order of seniority unless it
resulted in more minority layoffs than the current percentage
employed. This layoff provision was adopted by the Jackson
Board of Education, in 1972, because of racial tension in the
community that extended to its schools. In a 5-4 decision, the
court said this system of layoffs violated the rights of the non-
minority teachers even though (unlike Stotts) it was a part of their
collective bargaining agreement. Powell, writing for the Court,
argued that he could not find enough to justify the use of racial
classifications.?® Affirmative Action was not as important as
seniority when it came to layoffs.

Nevertheless, the “principle” of Affirmative Action actu-
ally survived in the majority’s opinion in Wygant. The Court
again affirmed that under certain circumstances policies using
race-based classifications were justified. It was just that for the
majority, these were not the right circumstances. Marshall's
words written in his dissenting opinion, ring true, “Despite the
Court’s inability to agree on a route, we have reached a common
destination in sustaining Affirmative Action against constitu-
tional attack.”® His assessment was to be proven correct in the
February 25, 1987 case, US v. Paradise and in the March 25,
1987 case, Johnsonv. Transportation Agency, Santa Clara County.

In a 5-4 decision, in the Paradise case, the Court upheld
a Federal district court judge's order requiring Alabama to
promote one black state police trooper for each white trooper
from a pool of qualified candidates. Justice Brennan wrote the
plurality opinion justifying the Affirmative Action program be-
cause of the “egregious” nature of previous bias against blacks.
Justice Powell in a concurring opinion emphasized that the
“quota” did not disrupt seriously the lives of innocent individu-
als; Justice Stevens' concurring opinion emphasized that the
Court-imposed plans fell within the bounds of reasonableness,
while the dissenters emphasized the undue burden the plan
placed on the white troopers.

In the Johnson case, six of the nine Supreme Court
Justices approved of Santa Clara county’s Affirmative Action
program. In 1978, Santa Clara's transit district's Board of
Supervisors adopted a goal of a workforce whose proportion of
women, minorities, and the disabled equalled the county’s labor
force at all job levels. Women constituted 36.4% of the relevant
labor market and while women comprised 22.4% of the district
workers, they were mostly in clerical positions with none in the
238 skilled jobs. In 1979, Diane Joyce and Paul Johnson
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competed, along with five others who were all deemed “well-
qualified”, for the job of dispatcher, a skilled position. They had
all scored over 70, the passing grade in an oral examination
conducted by a two-person panel. Johnson tied for second with
a score of 75 and Joyce ranked third with 73. After a second
interview, first Johnson was chosen, but then, because of
Affirmative Action considerations, Joyce got the job and Johnson
sued contending that he was better qualified. In 1982, a judge
ruled that Johnson had been a “victim of discrimination”. The
Reagan Administration joined attorneys for Johnson and ap-
pealed to the Supreme Court.3!

Justice William Brennan, in writing for the Court, put its
stamp of approval on voluntary employer action designed to
break down old patterns of race and sex segregation. “‘Given the
obvious imbalance in the skilled craft category’ in favor of men
against women, Brennan said, “It was plainly not unreasonable
. . .to consider the sex of Ms. Joyce in making the promotion
decision.” Brennan called the Affirmative Action plan “ a moder-
ate, flexible case by case approach to effecting a gradual improve-
ment in the representation of minorities and women in the
agency’s work force.™? Justice Antonin Scalia responded with a
scathing dissent emphasizing the burden which falls on the
“Johnsons of the Country” whom he called “the only losers in the
process.™? Thus it appears that the Supreme Court remains
divided on Affirmative Action. By a bare majority, the Court
supports Affirmative Action for purposes of hiring and promotion
but not to determine layoff lists.

Table 1

Affirmative Action Ruling

Approved Disapproved No Opinion
National 29% 63% 8%
Democrats 37 54 9
Republicans 22 74 4
Independents 27 64 9
Men 26 66 8
Women 32 59 9
Whites 25 67 8
Blacks 56 34 10
Hispanics 46 47 %

Source: George Gallup, Jr., "Little Support for High Court Ruling on Hiring,"
San Francisco Chronicle, June 15, 1987.
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A Gallup Poll conducted in June 1987 following the
Johnson decision shows that the public also continues to be
divided on the issue of Affirmative Action and that the majority
of those polled continues to be opposed.

Affirmative Action: A Woman's Issue

The aim of Affirmative Action is the redistribution of
benefits and opportunities. Has the program benefitted women?

According to the Department of Labor Guidelines, start-
ing in April, 1982, women were to be included in the special class
or “protected class” benefitting from compensatory policies. Note
however, that in all the Supreme Court landmark cases but the
Johnson case, women were not the protected class directly
benefitting from the Affirmative Action programs in question.
Thus, even with the Department of Labor Guidelines, there is no
guarantee that women, as a protected class, will be included in
Affirmative Action pools, which are up to each employer to define.

Industry-wide figures consistently have painted a “mixed”
picture for employed women under Affirmative Action. For
example, Goldstein and Smith analyzed minority and women
employment changes in over 74,000 separate companies be-
tween 1970 and 1972. They compared contractor and noncon-
tractor companies with a presumption that federal contractors
are more likely to conform to Affirmative Action goals. What they
found surprised them.

Although, as expected, black males did economically
better in employment in contractor companies between 1970
and 1972, so did white males. The big losers during these years
were white women. Between 1970 and 1972, before the OFCC
Revised Guidelines included women, white women not only
showed no employment gains, they showed significant employ-
ment losses. In fact white women's losses were equal in magni-
tude to the significant gains made by white males.?*

Under the Revised Guidelines, it appears that the effect
of including women in the federal Affirmative Action program, as
a protected class, is mixed. From 1967 to 1980, for white women,
“[rlough stability prevailed over this period in their wages relative
to white men,” according to Smith and Welch. Sociologist, Paul
Burstein suggests an interesting explanation, rarely considered
by economists, to account for why white women have not
experienced a large wage advance under the 1972 Guidelines. As
a group, their “seeming decline” in income is probably due to the
steady influx of relatively inexperienced female workers into the
labor force. Women as a group are better off but their average
income drops.® The story on wages for black women is different.
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Between 1967 and 1980, the largest wage advanceswere achieved
by black women who went from earning 74% of the wage of
similarly employed white women in 1967 to almost complete
racial parity in 1980.% It has been suggested that “part of the
reason for nonwhite women'’s gains . . .may be their having been
so badly off initially that their jobs and incomes could improve
considerably without posing any real threat to the normal
workings of the economy.™’

In a National Bureau of Economic Research paper,
Jonathan Leonard studied the effectiveness of Affirmative Action
for the employment of minorities and women.*® Focusing on the
period between 1974 and 1980, he also compared contractor and

_contr: establishments. Leonard compared the mean
employment share of targeted groups and controlled for estab-
lishment size, growth region, industry, occupation and corporate
structure. He found that members of protected groups grew
faster in contractor than in non-contractor establishments,
3.8% faster for black males, 7.9% faster for other minority males,
2.8% for white females, and 12.3% for black females.?*® This
suggests that Affirmative Action programs benefit black women
and tend to help white women although not as much as they
benefit minorities.

When Leonard focused on the effect of compliance re-
views, that is, the role it played over and above that of contractor
status, he found that they advanced black males by 7.9%, other
minority males by 15.2%, black females by 6.1% and it retarded
the employment growth of whites (including white women).
Thus, he concluded, “with the exception of white females,
compliance reviews have had an additional positive impact on
protected group employment beyond the contractor effect.™° His
data also show that white women were not benefitting from
Affirmative Action when it comes to promotions.*!

Leonard suggests an explanation for why white women's
position in contractor companies has not improved significantly
compared to non-contractor companies. It is that these women
have so flooded the employment market that they have been
hired in both contractor and non-contractor companies. As he
says, “female [employment] share™ has “increase[d] at all estab-
lishments because of the supply shift. . .” Thus, his comparison
of contractor and non-contractor hiring does not show the
general large increase in white women hired. His explanation
seems plausible considering the clear increase in the number of
women employed which is reflected by Bureau of the Census data
for the period between 1970 and 1980.%2

Although it appears that not all women have benefitted
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directly from Affirmative Action, there are many specific cases
where women (including white women) have directly benefitted
from an Affirmative Action “approach”. Affirmative Action, with
its emphasis on numbers and “parity” can indirectly benefit
women (including white women) because it inevitably shifts our
focus from rhetoric to results. Thus, in some areas, such as
academic admissions, (which falls under Title IX protection)
public scrutiny was all that was necessary to make possible a
large redistribution of places to all women. Quoting McGeorge
Bundy, Wilkinson wrote, “Since 1968 the number of women
entering medical schools has risen from 8 percent to 25 percent
of the total. A parallel increase has occurred in law schools. No
constitutional issue is raised by this dramatic change, . . .the
women admitted have had generally competitive records on the
conventional measures.”?

Even though they score competitively, I am arguing that
Affirmative Action has helped these women get admitted to
professional schools by focusing public attention on admissions
criteria and admission results. In this context I am reminded of
a Charlotte Perkins Gilman line in a poem which focuses on
Socialist change. “A lifted world lifts women up,” she wrote.

Thus, there is a mixed answer to the question, “Does
Affirmative Action benefit women?” Non-white women seem to
have most clearly benefitted directly from the program but all
women may be benefitting indirectly. Might Affirmative Action be
a woman's issue for reasons other than women’s benefits?

Perhaps Affirmative Action could be seen as a woman's
issue, in the tradition of Social feminism, because it calls for a
fairer distribution of social benefits. Of course, I am not suggest-
ing that women be insensitive to the catalogue of arguments,
some of them practical, which have been made against Affirma-
tive Action.** What I would suggest is that women (and men) be
wary of falling into the trap of characterizing Affirmative Action
as the “opposite” of a merit system. It is not. After all proportion-
ality is even used to select justices on the Supreme Court where
there may be a Jewish seat, a Southern seat, a Black seat and
now a woman'’s seat.*®

The major issue raised by Affirmative Action is not merit
but redistribution. Allan Bakke’s arguments were made against
a special program benefitting minorities. Over and over he raised
the flag of “fair competition” but Davis Medical School had
another “special program”, which Bakke did not complain about,
the Dean's special admissions program “under which white
children of politically well-connected university supporters or
substantial financial contributors have been admitted in spite of
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being less qualified than other applicants, including Bakke.™¢
Thus, the Bakke issue is not, and never was, special programs.
The issue is who will be benefitting from these special programs
and that is not a matter of merit but of politics.
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