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The Political Effects of the %ar.

1. Read justment of Political Theories.
a. Elimination of the Doectrine of “ecession.

b. Overthrow of the Institution of Slavery.

A great deal of cant and not a 1little nonsense have been
indulged in by historiana and publicists in discussing the sub-
Jeet of seoaasion.‘ Whefnor a8 a mere political dogma or as e
concrete expression of avtheoretical right, it has been sought
to inject into the discussion a moral question which is wholly
irrelevant. Whether the right of secession really existed, as
the ultimste expression of the reserved rights of a state, or
whether such right did not so exist, are two sides of a politi-
cal controversy which might be discussed to the end of time
without result. Thoye is no court of last resort in which an
historically mooted énestion of abstract political theory may
be determined. And fhc arbitrament of war can decide only the
question of power to mske good the assertion of a right. It
is wholly without bearing on the political or historical merits
of the controversy which it terminates hy force of arms. No
more absurd proposition cah be advanced than that so freguently
stated, that the result of the Civil War decided the fallacy of
the Southern position on the question of secession. It wounld
be as reasonable to say that the result of a duel in which the
determining factor was superiority of marksmanship had deter-

mined the merits of the controversy hetween the parties.




In one of his few historically quotahle statenments, Henry
Cabot Lodge says: "When the Constitution was adopted by the
votes of States at Philadelphia, and accepted hy the votes of
States in popular convention, it is safe to say that there was:
not & man in the country, from Washington and Hamilton on the
one side, to George Clinton and George Mason on the other, who
regarded the new system as anything hut an experiment entered
unon by the States and from which each and every “tate had the
right peaceably to withdraw, a right which iaa very likely to be
exercised.” ( Daniel Webster, 1899, p. 172.) The mere fact
that in the controversy which subsequently arose more neople came
to hold a contrary view as to such right of withdrawal than held
to the original view, argues nothing as to the right itself.

It either did or d4id not exist, and over the proposition an in-
definite argument may be carried on. If it existed in 1789, it
existed in 1804, and in 1812, and in 1830 and in 1861. If it
did not exist when the compact was entered into, no change of
time or oiroumstanéo could call it into existence thereafter.
It is idle to say that the way people "had come to look at the
Constitution” in 1861 was conoclusive of the final rights of a
state under that instrument at that time.

But while the Civil War could not be conclusive of the
question of right, it not only could hut 4did determine the matter
~_ of the practical exercise of the right. Whatever differences of
opinion: existed in the South in 1861, either as to the right of
secession or as to the wisdom of assserting the right, were buried
in the practical unanimity of support given the action when once
it was taken. So with the failure of the attempt to give practiesl
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expression to the theoretical dogma. When the aupran; effort of
arms had ended in defeat, there were few men who did not at once
accept the verdict as a removal for all time of the question of
secession from hoth the field of polemics and that of action.
Fortunately for the country, there was nothing inconsistent be-
tween a conviction of their right to make the effort to withdraw
from the Union, and their full acceptance of the fact that by the
fortunes of war it had been determined that the exercise cf the
right was no longer & practical possibhility. There gould have
been nothing more unhealthy or dangerous to the future of the
country than to have had in the Southern states a mass of people
servilely willing to regard the outcome of the Civil War as a de-
monstration of the inherent unrighteousness of their conduct,
glaed to fawn upon their successful opponents, and willing to ac-
cept and wear without a protest the degrading hrand of treason.
Men of such calibre could not have fought the Civil Yar as it was
fought on the Southern side, nor could they have lived through
end triumphed over the events of the succeeding decade. Yet hate
~wes the one test of "patriotism” acceptable to the victors for a
long time after the struggli:rtasbnreaaion of moral and political
gin in trying to "dismenmber the Union."

It wes natural, feeling as the Southern people did, that the
poet bellum elimination of the doctrine of secession from the
Southern political creed should be accompanied by no stultifying
declarations as to the morality of the doctrine itself. INot 6ne
of the lately seceding states refused to admit that secession sas
a state remedy for interstate grievances was dead; hut not one

confessed to any politieal wrongloimg in having attempted to
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resort to it. This statement of course is meant to apply only
to the action of the people who constituted the states as they
existed whenh the seceding step was takem. For the declarations
of the adventitious and irresponsible bhodies which assembled in
Arkasnsas, Louisiasna, and Virginia during the war, and in all the
Southern states after its close, the Southern people are not
called upron to answer.
The snecific terms which recordied the death of secession
as a political doetrine did not vary greatly in the several
states. The purpose in each was to declare invalid the ordinanpév
of secession, end it was usually expressed in a simple statoméaz%ﬁﬁ
that such ordinance was "null and void." The conventions of
Georgia end South Carolina "repealed"” the ordinances of those
states. Arkansas was one of the stateg which Er. Lincoln hoped
to "reconstruct" during the progress of the war. The so called
Constitutional Conventioni held in that state in 1864 declared
that the entire sction of the secession convention of 1861,
"wa8, and is, null and void, and is not now, and never has been,
binding end obligatory upon the people." The first section of
the reconstruction Constitutdon of 1868 consisted of a lengthy
statement as to the paramount allegiance of the citizen to the
Federal Government, and the non existence in any state of the
"power"” to df%olve connection therewith. The Louisiana Constitu-

tion of 1864, framed under the auspicés of General Banks, as

the representative of Nr. Lincoln, seems to have ignored the

gquestion of secession, while that of 1868 was content to de-

clare that the allegiance of citizens of Louisiana to the

da aith el e = -



United States was paramount to that due the state.

Tennessee was readmitted to the Union by an act of Congress

- which recognized certain constitutional amendments which were framed

by & convention at Nashville in January, 1865. One of these amend-

ments declared the ordinsnce of seecession to have been "an act of
treason and unsurnation, unconstitutional, null, and void", This
somewhat superlatively positive characterization was ratified at
a farcical election by the handsome majority of 21,104 to 40, It
was this which Congress deseribed in the Tennessee readmitting act
as "a large nopular vote". The several conventions which were halq
in Virginia, from that at Wheeling, in 1861, to the one at Alex- |
andria, in 1864, 414 not disturh themselves with the gquestion of
secession. The reconstruction constitution which was framed at
a convention held in Richmond in 1867, and ratified, with certain
amendments, in 1869, contained this provision in its bhill of
rights: "That this State shall ever remain a nenmber of the United
States of Americs, and that the people thereof are part of the
American nation, and that all attempts, from whatever source or
upon whatever nretext, to dissolve said Union or to sever said
nation, are nnauthorized and ought to be resisted with the whole
power of the State”. This looked to the future, instead of the
past, but it was sufficient !or'its purpose.

The passing of the institution of slavery from the field
of living issues did not dAiffer essentially in 1ts process from
the disappearance of secession. A pgreat deal of nonsense hss
been written ahout the emancipation proclamation. That document

was wholly without efficacy as a means of destroying slavery.




It was so much worthless paper, without the successful issue of
war to give it substence and effect. The hest and most concise
summing up of the destruction of slavery was that by Judge
Sharkey, of Nississippi, Andrew Johnson's provisional governor

of that state. He declared thaf gslavery was dead "by the for-
tunes of war", asnd that was the beginning and the end of the whole
matter. If the war had ended in a Southern vigctory, Lincoln's
proclametion would not have freed & single slave in the Southotglﬁ!
stetes. @ On the other hand, slavery had come to he universallymghr
regarded as the resl issue of the war, and with the victory of

the Northern armies slavery was inevitably dead, regsrdless of a
nroclsmation to that effect. Ko pooglc»raélizod and accepted

this more clearly than the owners of the slaves themselves,

A great deal has been made of the alleged opposition of sbmo
Southern states to the formal recognition of the death of slavery
a8 provided in the thirteenth amendment. This i superfiecisl.
Each one of these states embodied in its first comstitution,
before the advent of the carpetbagger, a provision declaring
that slavery had heen destroyed. There was no opposition to
the ratification of the thirteenth amendment, as far as it
affected slavery. Such ohjection as was manifested was
addressed solely to the enforcing section of the amendnent.

It was felt, and in some cases argued, notably so in the report
of the Hississippi legislative committee, that under that section
Congress would have power to legislate on the politicsl rights of
the former slaves. On this ground alone, Mississippi refused

ratification. Alabsme and Florida coupled with their ratification




a proviso which attempted to guard against such congressional
action, while South Carolina added a resolution to the effect

" that any attempt by Congress to legislate upon the civil or pol-
itical status of former slaves would be in confliet with the
declared policy of the President and with the restoration of
sectional harmony.

From the date of the promulgation of the amendment there
was entire and matter of faect acquiescence in its sholition
provision. It was recoginzed throughout the Southern states
thaet the amendment did no more than the people of those states
had themselves already done in their oﬁn constitutions. ‘
Slavery andi secession were both "dead by the fortunes of war",
and there was neither desire nor purpose in the South to resurrect

either.




g. Read justment of Political Rights.

a. The War Amendments.

b. Civil Rights in the South as affected by the ¥War.

An analyeis of the bhills and resolutions introduced in
Congrees from its thirty-seventh organization to the final com-
promise on the fifteenth amendment resolution in 1869, is &n
interesting study of the genesis of the War amendments and of re-
construction legislation. There is not a provision of the ul-
timately formulated and expressed policy of the Covernment to-
ward the inhabitants, white and black, of the seceded states,
which is not either foreshadowed or clearly avowed in the pro-
posed legislation of the earliest period of the war. iluch of
this was not enacted. Some of it did not pess the stage of
reference to committee. But part of it passed, either in the
shape of declaratory resolutions or in that of actnal legislation.
Taken in its entirety it discloses the whole program of post
bellum sction.

From the first outhreak of hostilities there were men in
Congress perfectly willing to go to the extr;no limit of con-
fiscatory or punitive legislation. Only the progress of war
and the gradual shifting of public opinion were necessary to
build up the congressional majority which finélly found itself
prepared to take steps which had in fact been urged almost from
the beginning. The war amendiments were no more the result of

the deliberations of respective committees at the time each was




reported than was the original constitution the mere product ot
ﬁovel ideas and theories suggested for the first time in the
convention of 1787. Each of the three amendments was a growth,
and represented the embodied acoumulation ofichangcn which had
heen so often proppsed that they came at last to be accepted.
The emancipetion of slaves hy forfeiture as a penalty for use
ageinst the Government, in the Trumbull aet of 1861, was a
foundation stone 0f the thirteenth smendment. The dice had to he
broken anfi the first step taken. Having carried that suggestion
to & successful issue, nothing was more natural thah that its
author shonld follow it a few months later with a hill to eman-
cipate, not all slaves used by"robala? as in the first act, and
not all slaves, &8 in the last chapnter, hut all slaves who were
the property of‘rsbels!’ Congress was not guite ready for this
step, and it was not taken. The emancipation proclamation
itself was preceded eight months by a ﬁreposal in Congress to
anthorize the very thing which Nr. Lincoln finally obhtained his
own consent to do. The original suggestion attracted little
attention, although an examination shows a msrked similarity

of thought, and oien of language, hetween the two. +ust four
months after Lincoln's inauguration, with its accompanying anti-
interference declarations, Pomeroy, of Kah.aa, introduced in the
Senate a bill which proposed ahsolute omahoipation. provided for
an emancipation proclamation and authorized the use of negroes
in the army. It furthermore contained as its keynote the
"republican form of government” shibholeth which subsequently be-

came the cornerstone of the whole reconstruction superstructure.
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What was true of the origin and gradusl growth of the ideas,
sentiments and opinions which were finally wrought into con-
crete form in the thirteenth smendment is true also of the de-
velopment of the fourteenth. It is not possible to draw a

line, and declare that here was initiated a political theory
or movement, but it is sometimes not difficult to trace the
origin of a specific concrete action. We know, for exanple,
that the third section 0f the fourteenth amendment was punitive
in purpose and operation. 1t was a very simple provision for
excluding from office certain designated clssses of individuals.
The resolution which became the fourteenth amendment was not
passed until June, 1866, but its punitive section had bheen
proposed in the Senate five years before, by Chandler, of
uichigan, - vrobably as well qualified by natural bent for |
and it csme up repeatedly thereafter, being proposed in various
forms by Sumner, Sherman, Harris, Clark, and others. Long
before the joint committee on reconstruction made its report,
the adoption of such action in some form had hecome a familiar
and sn accepted idea.

Also with the much more important first seetion of the
fourteenth amendment. The Government lived for three quarters
of a century without a definition of national citizenship. The
framers of the constitution contented themselves with providing,
in Article IV, that citizens of each state should he entitled to
the privileges and immunities of citizens in the several states-

but citizenship was of the state rather than of the nation.
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Freedom from the statue of the slave did not mean elevation to

the status of the citizen, and nothing was more unlikely than

that the former slaveholding states would by voluntary action

confer state citizenship upon their former slaves. In no state

in the Union were negroes upon a footing of entire civil equality

with the white population. It was a revolutionary chasnge from

such & condition at the outhreak of the war to that of full and

equal citizenchip as & result of the confliet. Nothing short

of war would have made it nossible. But radieal as the change

wa8, when viewed as an accomplished fact, it was only another -

illustration of the gradual hut steady operation of a peolicy of

diminishing by congressional action the negro's civil disabilities

and adding to his ecivil rights.
For example: The negro could not testify on an egual

footing with white witnesses even in the Distriet of Columbia.

One of the first of the numerous congressional actions which

stand out as stepping stones toward the goél of complete

"equality hefore the law” for the Apnrioan negre was in an

amendment to the aet aboliching slavery at the seat of govern-

ment. In providing for the execution of this act of emancipation,

approved by Nr. Lincoln in a special message in 1862, it was noo;e;

sery to incorporate a provision to prevent the exelusion of the

testimony of negroes "on account of color”. Sumner wes the

aﬁthor of this amendment, and it was he who led the struggle

for the removal of all civil discriminations sgainst the negroe.

Bill after bill was introduced by himself and others, all hen-

mering constasntly st the same object. The application of the
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ssme eriminal laws to bhoth races, and the abolition of the

glave code; the right to take out patents without restriction

of color; the removal of the ssme color rastriotion'on the

right to carry the mails; equality of footing as to psy and
rations for military service; the rigﬁt to ride in the street
cars of the District of Columhia, - one by one these things were
fought for, and in the main sccomplished, until there was little
left of diseriminating laws applicable to any territory uander the
jurisdiction of Congress. ; §

The civil rights bill of April 9, 1866, framed as an enforo-
ing act for the thirteenth amendment, contained practically all
thet was incorporated in the first section of the fourteenth,

It was passed more than two years hefore the adoption of the
fourteenth amendment, vet it was radical enoughlto serve as an
enforecing act for that amendment also. It verified every ex-
pression of fear of the power which could he exercised under
the enforcing section of the thirteenth smendment which caused
the rejection of that article by the legislature of Hississippi,
for ressons exhaustively snd convineingly stated.

The fifth article of smendment to the Constitution hsd al-
ready provided that no person should be deprived of life, liberty
or property without due process of law. But this wae operative
against the general government only. There wes little fear that
Congress wonld take any beckward step in the matter of restoring
racial disqualifications which it had abrogated, much less take
action violetive of the spirit of the fifth amendment. The
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object sought by the advocates of enlarged civil privileges for

the negro was that of plaeing those privileges forever beyond
the danger of state restriction. To s0o define American citizen-
ghip as to confer it beyond gquestion upon the negro, and to so
limit the powers of the states as to make it impossible for them
to interfere with national citizenship, was in practical effect
to extend to the negro in the states all the privileges and im-
munities which four years of legislation had sought to coafer

in the narrower territory under congressional control. This
was the whole work of the first section of the fourteenth amend-
ment, in so fer as the American negro was concerned. That seo~
- tion embodies the cumulative privileges which Sumner fought for,
It is the charter of the negro's e¢ivil rights. Ite first de-
claration is that "All persons born or naturalized in the
United States, eand subject to the jurisdiction thereof, are
citizens of the United States,.and of the State wherein they
reside”. Thug is fixed the status of the negro as a citizen
of his state and of the nation. The second declaration of the
section 1s.that "%0o State shall wake or enforce any law which
ghall abridge the privileges or immunities of citizens of the
United States; nor shall any state deprive any borson of life,
liberty or property, without dune process of law, nor deny to
any person within its jurisdiotion the equal protection of the
laws". Armed with this, coupled with the enforeing section of
the amendment, it was believed that the power of Congress was

abeolute in the matter of legislating for the protection of thd
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"privileges and immunities" of the class of Americsn citizens
thus brought into being. ind so it would have been, hut for
the intervention of the Supreme Court.

The last of the war amendments, importent as it is, does
not demand extended discussion. Like the thirteenth, it is
brief, simple in its terms, and explicit in its meaning. It
does not say that a negro must be sllowed to vote because he is
8 negro. It simply says that he cannot he prevented from
voting on that seccount. The history of ite genesis and develop-
ment, from an incipient suggestion to an accomplished fact, does
not differ materially from that of the other two amendments.
The ides of endowing the negro with the suffrage, by either:
direct or indirect action, followed naturally in the mindes and
efforts of those whose slogan was "equality bhefore the law".
Ae with emencipation, Washington was the scene of the experiment.
There was some suggestion of it early in 1864, and the first bill
on the calendar of each house in the 39th Congress, December 4,
1365, provided for negro auffiago in the Distriet of Columbia.
In January, 1867, a hill was finally passed over Johnson's veto,
after a8 fight in which the opponents of the measure, including
Johnson, held steadily to the opinion that negro suffrage in the
District of Columbia was simply an entering wedge for its ex-
tension to the entire country, - that one must inevitably follow
the other. #ithin two months after the overriding of Johnson's
veto, the first military reconstruetion bhill wes passed over a

gimilar protest, and its cardinal feature was negro suffrage.
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The fifteenth amendment resolution, - foreced through Congress
by & narrow margin in February, 1869, merely sought to give
permenent effect in & wider field to & poliey inasugurated four
years before as a locesl measure.

The war ancndmynte end reconstruction legislation affected
permanently ihe eivil rights of only one class of people in the
South,:- the negro. Even among the most radical of recon-
struction leaders there were few who thoughf of punishing
"roboliion? with the infliction of more than tenporary eivil
disabilities. The fourteenth amendment resolution reported by
- Stevens' committee provided for the exclusion from voting for
 representatives, or electors, of all.porsona who had "voluntarily e
adhered to the late insurrection.” 3But the exelusion was to v
end on July 4, 1870, We have seen that this punitive idea of
the deprivation of political or eivil rights was inherent in
the genesis of the fourteenth amendment. The only gquestion
was as to the degree and duration of the punishucné to bhe in-
flicted. Instead of accepting the reconstruction committee's g
reoomucndation'of,a basis of proseription broad emough to include * 1?
every man in any way identified with the Confederate government
or army, but s0 narrowed as to affect only participationﬁ%ﬁ;fﬁé' g
choice of praeidential electors and congressional representatives,
and even then with a definiﬁﬁép ternination, a whélly different:
scheme was: decided on. inetead_o; rroseribing sll olggsea of
insurrectionists on a suffrage baéia, the measure finaliy adopted

aprlied only to suech nersons as had hefore the war held some
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official nosition, federal or state, and the prosecription was
against office holding rather than against voting for others for
office. This disability 414 not exrire of itself at a fixed
time, but was removable in the discretion of Congress hy a two-
thirds vote of each house. Under the plan proﬁosed by the
committee the right to vote would have heen confined until 1870
practically to the negro population of the South. In the light
of what finally happened, even under the measures adopted, it
is interesting to speculate upon what might have heen the result
of thus turning the South over wholly and absolutely to its re-
cent slaves.

But if the punitive provision adopted was less drastic
than that proposed, the difference amounted to no more than
sccomplishing the same end hy congressional legislation rather
then by a constitutional enactment. Reorganization on a hasis
of negro suffrage was what Stevens aimed at through a constitu-
tional smendment, snd reorganization on a hasis of negro suffrsge
wag whaet was actually accomplished. The mili tary reconstruction
act of Harch 2, 1867, interests us here only as it affected the
political status of the two races %4Ttho South, ¥With the in-
ignities whose perpetration it invited, as with the chaos it
assured, we are not now concerned. It provided for the
reorganization of the Southern states by the votes of male citi-
zeng "of whatever race, colof or previous condition" - excepting
only suech white men as were exc'luded from office by the proposed

fourteenth amendment. But the disabilities imposed by Congress
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upon former Confederates were nothing like as severe as those
imposed by the gang of political free-hooters and ex-slaves who
secured control of the South under the reconstruction scts. The
framers of these acts doubtless felt reasonably safe in turning
the Southern people over to the class who by this legislation
were placed in control. The radicals inserted in the noﬁ con=-
gtitutionSof Alabama, Arkansas, Louisiana, Mississippi and
Virginia, disfranchising end proserintil® clanses which greatly
enlarged the number affected by the acts under whiech these con-
gtitutions were provided for. Thie was done either by requiring
test oaths for suffrage, in which the appliegnt must swear to his
belief in "the e¢ivil and »nolitical equality of all men"™, or by a
comhination of test oaths and direet disfranchisement. The con-
etitution of Louisiana enjoyed the unique distinetion of dis-
franchiesing rersons who had "preached sermons in advocacy of trea-~
son". It, however, graciously offered to condone this and other
suffrage denying offenses if the repentant sinner would sign a
certificate "setting forth that he acknowledges the late rebellion
to have been morally and politically wrong, and that he regrete
any aid and comfort he may have given it". FExceptions also were
made in two or three of these constitutions in favor of persons
who had purged themselves by strenuously supporting the congres-
sional reconstruetion poliey or by advocating racial, civil and
political eguality. The législatures were emnpowered to remove
these disabilities. Virginia and Hississippi refused to ratify

the constitutions containing these obnoxious provisions, and
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defeated their adoption when separately submitted at the election
provided for after Grant's succession to the presidency. It was
inevitable that after the states were readmitted the men who
represented the character and intelligence of the state, as well
as paid its taxes, would either compel the elimination of such
disoriminationa'outright or would in some way practically evade
then. The mere letter of the law never has heen and never will
be sufficient to keep from politiecal power reople who are inher-
ently entitled to it, or to bhestow it in practice upon people
inherently unfit to exercise it.

Missouri and Vest Virginia went to extremes not even
attempted by the states further south. The latter adopted a
constitutional amendment in 1866 which not only disfranchised
all persons who had aided the Confederate cause, hut which even
denied them citizenship in the state. It is probahle that no
people ever underwent greater hardships in civilized warfare
than the Southern sympathizers in the 3tate of Hissouri. It is
certain beyond the possibhility of denial that this country has
nowhere else witnessed such a proseription of the commonest civil
privileges and immunities as was embraced in the long catalogue
which constituted the infamous third section of article two of
the liissouri Constitution of 1865. It was said of it and of

the test oath which sccompsnied it, by Mr. Justice ¥ield, of the

Supreme Court of the United States, that it created crimes hither-
to unknown and was without a precedent in its severity. The case

in which these proscriptions were held unconstitutional was that
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involving the conviction of a Catholic priest for the crime of
preaching and teaching without having first taken the test oath.
This was the case of Cummings vs. State of Nissouri, decided in
1867. In Weet Virginia the ohjectionable clause was omitted
from the constitution adopted in 1872,

Another c¢ivil disability imposed upon Southern men affected
the right of lawyers to practice in Federal courts. The so=-
oalled "iromolad osth” of 1862 was sufficient of itself, with-
out additional legislation, to disqualify every Confederate
sympathiZer from any office under the Federal government. In
1865 the act of 1862 was supplemented by one which required
attorneys and}eounselors td take the "iron clad” test oath before
being allowed to mractice in any United “tates court. This sim-
ply meant that practically every lawyer in the Southern states
was disbarred from Federal practice, and could not even 5225°JI:‘

et an appeal 1o a4 Federal court. it was against the
peculiarly odicus diseriminations of the act of 1865 that
A. H., Garland, of Arkansas, later Attorney General undeg "
Cleveland, protested in a petition to the Supreme Court of the
United States, which led that tribunal 1# 1867 to declare the
act in question unconstitutional.

The removal of the eivil and politieal disahilities inm-
posed by national and state action was effected in various ways
end through a considerable period of time. 1t may be said to
have begun with Lincoln's first amnesty proelamation, December

8, 1863. In this proclamation YNr. Lincoln offered relief from




20

the operation of the confiscation acts of Congress, as to all
property excent slaves. This restoration of pronertr rights
was conditioned upon the taking of a preseribed oath, and was
open to ail except certain designated classes of former of!icials}_
and persons who had treated coloreds§ldiers other then as priaon-&ﬁﬂ
ers of war. Johnson continued this "amnesty” policy in several
proclamations, beginning %a& 29, 18656. He increased the number
of excepted classes in this proelemation to fourteen, and fol-
lowed Lincoln in requiring an amnesty oath and in offering to
consider special applicatione for pardon.v The scope of subse~
quent proclamations was broadened until that of Dooembar“és.
1868, included, without the condition of an oath, all pérsona

in any way associated with "the late insurreetion”. But these
proclamations were not recognized hy Congress, and at first were

effective only in so far as the President could enfyrén them, -
as in the case of ordering the restoration of confiscated or

"abandoned” landes, in the hsnds of the Freedmen's Bureau or
officers of the army. They were upheld in a sweeping way
by the Supreme Court, in 1867, in the Carland case, and were
declared to work a relief "from all penslties and disabilities
attached to the offense of troasdﬂ".

But Congress was the sole judge of the qualifications of

its members, and a pardon from the President 414 not guarantee

Congressional reoognition'of a certificate of election to a seat

in that body. Her did the opinion of the court affeet the

operation of the reconstruction aets, in enforeing the disabling



section of the proposed fourteenth amendment. A two-thirds

vote of each houselot Congress was required to restore to full
political privilegees the classes which that amendment prosoribed.
Congressional amnesty was at first limited to such as were en-
dorsed by radical leaders in the South as "safe" and "loysl" -

the class which has passed into history under the malodorous nsme
of "scalawags”. It was graduslly extended to others, however,
and in 1871 the iromn c¢lad cath of 1862 was repealed as to ex-
Gonfederates. Thie was the first step toward a restoration of
civil and political rights by Congressional legislation general
in spplication. In 1872 the disabilities of the fourteenth smend-
ment were removed from all exeept persons who had heen members of
the thirty-sixth and thirty-seventh Congresses, or officers in
the judieisl, military or naval service of the United States, or
heads of dernartments or foreign ministers. These classes, as suoch,
were not relieved until thirty-three years after the Civil War -
and then only under the sentimental excitement of the approaching
war with Spain. The act of 1898 removed all Aisabilities im-
posed by the third section of the fourteenth amendment, but was
devoid of practical effect oxnep?f&nj}ory few cases.

We have suggested the line of policy followed by the radical
advocates of "equal rights" during the progress of the Civil War,
in legislating for negroes within the jurisdiction of Congress.

The first civil rights act was passed over Johnson's veto, April 9,
1866. It antieipated the fourteenth amendment by making negroes '

citizens and'boatowing upon them the same personsl and property
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rights and the ssme standing in civil and criminal courts as

enjoyed by white gitizens. TFor all real purposes to which such
laws could be legitimaptely appliea) ¥ the civil rights of the

negro were secure under this act, coupled with that of May 31,
1870, giving Pederal courts jurisdiction over its enforgement.
But it d4id not go far enough to suilt Sumner. He seemed to be a
monomaniac on the subject of "equality", and was satisfled with

nothing less than the absolute obliteration of the last vestige

of demarcking line between the races. 3ut he did not live to see

the enactment of his pet measure on the subject, - the Civil

Rights Aet of March 1, 1875. This act sought to secure to negroes

the right of access to all hotels, cars, schools, theaters, etc.

Any men but an impractical and visionary dreamer would have re-

alized the impossibility of thus compellinguch an association
a8 this law sought to secure. Nothing eould he mofe certain than
that it would be ignored throughout the South, without regard to
its penalties.

We have suggested that when the fourteenth amendment resolu-

tion was passed its advocates felt that its incorporation into

the constitution would place the rights and privileges of negroes

wholly within the care and control of Congressional legislation.

In the famous Civil Rights Cases in 1883, the Supreme Court of
the United States held that the Civil Righfs Act of 1875 was
unconstitutional in so far as it attempted to do the very thing

which its framers claimed the right to do under the fourteenth
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amendment. This was held to be "direet and primary, as dis-

tinguished from correctivg;legislation". As such, it consti-

tuted = congressional enerocachment upon the domain of state
control of domestic affairs. 1t was hard for the radical ad-
vocates of "eivil rights" to reconcile themselves to the idea
that, after all, Ao new "privileges and immunities" had been
created by the war amendments, snd that the newly creéted class
of citizens must simply stand on the same footing es the white
class, as regards the enforcement of their rights, Yet this was
not only good leaw, but was COMMON gense as well, Coupled with
another important interpretation of the fourteenth amendment,
namely that "equal" does not necessarily mean "identical”, as
applied to certain eivil rights, there was furnished the states
all the liberty of legislative action necessary to devise means
for avoiding the racial clashes which under the congressional
statutes seemed inevitable. it was rendered possihle to es-
tablish separate schools and to require aeparatg cars, without
running counter to an act of Congress.

While Sumner was working to secure the passage of his Civil
Rights Aet in Congress, practically every idea which he sought
to incorporate in it was embodied in the reconstruction con-
stitutions or legislation of the Southern states. Ante bellum
laws ageinst intermarriage were repealed, as were such separate'
car laws a8 had been enacted during the brief life of Johnson's
provisional state governments. In Lounisiana the right of at

tending the same sehools with white children was guaranteed the
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‘negro in the state constitution, while in nearly every state the
effort was made to legislate out of existence the common dis-
criminations in hotels, harber shops and theaters. In short,
the privileges and immunities and ediwdl rights of citizenship
for the negro were to mean, under both the congressional and
state programs, the wiping out of racial lines, the breaking
down of racial distinctions and the destruetion of every arti-
ficial barrier to social association between the races. That
this program was nbt carried out is common knowledge. For its
final abandonment, as impossible of congreesidnal enforcenment,
the Southern people are indebted to the Supreme Court of the

' United States. Its downfall in the states was one of the in-
evitable incidents of the overthrow of the reconstruction gov-

ernments and the resumption of local white control of loecal

affairs. :

&i&iahwe are warranted in saying that the Civil War per-
manently affected the civil righte of only one class of Southern
people - namely the negroes. §%£Ef§ne rights secured to the negro
are only those, &and no more, which the Southern peonle themselves
would have voluntarily granted if let alone. These are the rights
of equal standing in courts, and those of property and person.

Even before the overthrow of the first provisionsl governments

some of these righte were already given the negro, while the wisdom
and justice of granting th:ghzzl was rchgnized and urqu by many

Southern leaders, and in a 416 would have heen generally

conceded hy all, In other words, in the field of civil rights the




negro secured nothing from the turmoil snd strife of reconstruction
folly which would not have followed in due time the mere fact of
his emancipation, as inevitably incident to his new status as s free
member of the community.

is for the white men of the South, they were protected from
the oonfiécation of their resl estate for a longer reriod than
their own lives by the Constitution of the United States. A
title for life only was hardly worth while, and their rights of
property were not interfered with, further than was involved in
making constitutionally impossible a prosecution of olaiﬁa . for

the loss of slaves. 1t would have heen impossible for even

Stevens to reconstruet the Southern stetes on a basis of the

total snd permanent deprivation of the eivil and politieal rights

of the white population. The radicnl element went as far as it
was poesible to go in a civilized state in the last third of the
nineteenth century. And "rebellion" was too nearly universsl in
the Séuth to make the punishmeﬁt harsher or more lingering than
it was,without the adoption of a program for maintaining trdopa
in those states which would have heen too expensive seriously to
congider. The final restoration of all eivil and politieal
righte to the Southern people was a necessity inherent in the
condiitions which existed throughout the Southern states, if

civil government was to be carried on.
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3. Readjustment of Party Affiliations.

The readjustment of party affiliations after the Civil War
makes an insignificant chapter in Southern political history.
Despite the long agitation over the slavery question which ter-
minsted in 1861, the South was never an isolated sectionm polit-
ically. The term "solid South" has occasionally been used in
discussing the eleetion of 1812, with Madison, of Virginia, and
Clinton, of Hew York, es candidates. All the electorel votes of
Virginie, Forth Carolina, South Carolina, Georgis, Tennessee and
Louisiana, the states which were afterwards embraced in the
Southern Confederacy, were cast for ladison, But it should be
remembered that they also went to Flbridge Gerry, of Hassachu-
setts, who was the candidate for vice-president on the same tioket.
Under the then existing system of choosing electors we have no
mesne o? ascertaining the p0pu1ar vote, or vhat would have been
the populér vote, but in no sense could a vote on such a ticket
be eslled a sectional vote, as we now use the term. The electoral
vote of all these states was slso cast for Jackson, in 1828, dut
Adame received part of the popular vote of each one of them,~nor
was Jackson the candidate of & seetion. Then the Fhigs defeated
the Democrats, in 1840, the popﬁlar vote of the South was fairly
well divided between Horrison ond Van Buren. This was the first

election at which a candidateof avowed abolition sentiments was
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to be voted on, and of the 7,000 votes cast for Birney not one
was from the South. The same may bhe sald of the 62,000 votes
which he received in 1844, when the contest was bhetween Polk
end Clay, both Southern men. In the election of 1848 the
Southern vote was well divided between Taylor and Cass, -
Alabama, Arkansas, Mississippi, Texas and Virginia each giving
the Northern candidate & popular majority over the Southern.
It is worth noting, however, that of the 291,000 votes which
Van Buren received on a "Free Soil" platform, only 9 were con-
tributed in states subsequently part of the Confederaecy, -
these having heen cast in Virginia.

The anti-slavery party, still calling themselves "Free
Soi1) Democrats”, with e ticket drawn from New England and the
Kiddle West, - Hale, of New Hompshire, end Juliem, of Indisna,

_polled 156,667 votes in 1852. This vas o falling off from the

preceding vote, but it was sufficient to show that the slavery
issue was one henceforth to he reckoned with, not as a nere
academic guestion only hut as one of national and prasctical
polities. The anti-slavery ticket received 59 votes in North
Carolina and 291 in Virginia. While the South was for Pierce
by a good majority, it cast a considerable vote for Scott.
The election of 1856 witnessed the advent of the Republican
party as a national anti-slavery organization, with Fremont ss
its nominee. The Democrats nominated Buchanan, while Fillmore
represented the forlorn hope of the laat‘romnanta of the ¥Whigs,

with sueh recruits as they gathered from anti-slavery Democrats
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angfghart»livea "Know Hothings". Here was presented for the
first time & clear cut slavery issue at a national election.

Yet the South was so far from heing "so0lid" that it cast more
than 300,000 votes for Fillmore, as against 430,000 for
Buchanan. This was in the subsequent Confederate states alone,
excluding HNissouri, for obvious reasons, and omitting South
Carolina, whose electors were still chosen by the legislature.
Here again the candidate who stood for sectional opposition to
slavery - ond his candidacy was distinctly the embodiment of
sectionalism - secured no Southern votes, save 291 in Virginia -
a suspicious duplication of the anti-slavery vote of that state
four years before. In the finasl political struggle of 1860
these same states were as distinetly divided in their allegisnce
at the polles as they had always been. They cast 72,000 votes
for Douglas, 436,000 for Breckinridge, and 345,000 for Bell.

Yet of their total popular vote of more than 850,000, Lincoln
received but 1,929,- 811l in Virginia.

From the foundation of the Government to the outhreak of
the Civil War the Southern people represented normal divisions
of sentiment on every politiecal question which from time to time
confronted the oountrz,- gave one. This of course was slavery.
As long as other questions were paramount, and even in 1860,
no one caniidate or party could command their united support.
And it is the error of ignorance to suppose, &8 is often done,
that there were no internal differences of opinion among

Southern people even upon the institution of slavery. There
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were in the South thousands of peonle, directly or indirectly
interested in slave-holding, who 4id not "believe in" slavery
in any sense of the term. But they were confronted with the
practicael questions inextrieably involved in changing an or-
ganized labor system of vast extent and in altering the status
of the slave. There were likewise many shades of opinion on
glavery at the North. Certainly Abraham Lincoln was no aho-
litionist. But when the guestion of slavery, - vwhether of
extension or restriction or maintaining the status quo -
became the distinect issue of a powerful politiesl party, it
was inevitable that that issue and that party,% be sectional.

This was inherent in the very clements of the situation - a mere
matter of course incident to the faet that slavery itself hasd
become economically confined to one section of the country.

And regardless of normsl differences of opinion, Horth and South
alike, when the issue came there was but one front presented by
each seetion. It is idle to moralize about aﬁeh questions, or
to seek to explain the common impulses of human nature by fine-
spun theories of political action. The people of this country
geparated politically yhen a sectionsl economic institution
became o parsmount political issue, snd they separated because
it was the entirely natural thing to do. The greater solidity
of the South, and ite greater readiness to assume ite position,
were simply because the bone of contention happened to be in the

South, It was for that section a very real and very tangible

metter. For the North it was & mere ahstraction.
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0f the readjustment of political affiliations then, no
more qeed be said than that the Civil War simply changed the
issuefrom the sectional one of slavery to the sectional one
of the status of the former slave and of his relations to his
former master. The political allegiance of Southern white men
went naturally to the party which represented the minimum amount
of interference in the problem of readjusting social and economiec
conditions in the Southern States, and which was willing to grant
to the people who ta;ad the problem the greatest measure of free-~
dom in handling it. ¥What that party was called, and what else 1t
stood for, was the very least possible concern of the Southern
people after the war. And it has not mattered much since, and
will not, until the other great party develops a sufficiently
broad and non-sectional spirit to cease to use the slavery
question, the negro and the Civil War ae party aaaotg,~

quadrennially paraded in its national platform.

Alfred Holt Stone.
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