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Abstract (<200 words)

Attorney recommendations influence defendant plea decisions (Henderson & Levett,
2018; Viljoen, Klaver, & Roesch, 2005). The degree of influence likely rests on the perceived
trustworthiness and level of expertise of the attorney (factors of source credibility). We explored
attorney source credibility factors and how these characteristics influence defendants’ plea
decision-making. MTurk participants read a hypothetical plea scenario and were asked to
imagine themselves as the defendant in a DWI/DUI case making a plea decision; in the scenario,
we manipulated the defense attorney’s level of trustworthiness, expertise, and plea
recommendation. There was a significant interaction between attorney recommendation and
trustworthiness on defendants’ plea decisions; participants who were advised to accept the guilty
plea were more likely to plead guilty when the attorney was high in trustworthiness compared to
low in trustworthiness. Attorney trustworthiness did not affect plea decisions for defendants
advised to reject the guilty plea. Importantly, attorney trustworthiness affected defendants’
decision to follow the attorney’s recommendation and ultimate plea decision (regardless of
expertise), and attorney expertise affected defendants’ confidence in their decision (regardless of
trustworthiness). Results suggest individual-level characteristics of defense attorneys affect the
influence of the attorney and their recommendation, and ultimately defendants’ plea decision-
making.

Keywords: plea bargaining, defense attorneys, guilty pleas, attorney influence, effective
assistance of counsel

Word Count: 9,263



INFLUENCE OF ATTORNEY ON PLEA DECISION-MAKING 3

Plea Decision-Making: The Influence of Attorney Expertise, Trustworthiness, and
Recommendation

In the American criminal justice system, guilty pleas constitute the majority of criminal
convictions (roughly 95%; Cohen & Reaves, 2006). Acknowledging this reality, the U.S.
Supreme Court recently focused specific attention on the relationship between defendant and
counsel in plea decision-making (Lafler v. Cooper, 2012; Missouri v. Frye, 2012). Research has
explored the role of attorneys and their recommendations on plea decision-making (more below),
but that research does not elucidate how characteristics of the attorney influence defendants’
willingness to follow their attorneys’ plea recommendation. A relatively large body of empirical
literature is available focusing on decision-making by juries; this literature finds that individual
characteristics of attorneys, particularly perceptions of credibility, influence juror decision-
making (Devine, 2001; Hahn & Clayton, 1996). It is possible that these characteristics —attorney
expertise and trustworthiness — have a similar effect on defendants’ plea decision-making,
although causal research has not examined this to date.

The goal of this project was to explore the relationship between defendant and attorney in
plea decision-making; specifically, how defendants evaluate their attorney, and if individual-
level characteristics influence willingness to follow their attorneys’ recommendation. We first
conducted a pilot study exploring indicators of attorney expertise and trustworthiness. The
findings were used to create a hypothetical scenario (see Appendix) in which we manipulated
these factors (i.e., low vs. high expertise and trustworthiness) to explore how attorney
characteristics and recommendation influence defendant plea decision-making.

Plea Bargaining and Defendant Decision-making

For defendants, the decision to waive one’s right to trial and plead guilty is likely one of
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the most important legal decisions they will make, carrying potentially life-long consequences.
On any given day, in the criminal justice system, thousands of criminal defendants are facing this
decision. In 2004, over 1 million adults were convicted of a felony in U.S. State courts; 95% of
those defendants pleaded guilty (Durose & Langan, 2006). Self-report data suggests that
defendants are motivated to accept a guilty plea by the desire to expedite the process (i.e., get the
process over with), perception of the strength of evidence against them, and instrumental factors,
such as accepting the guilty plea to lessen the possible punishment and avoid more severe
punishment at trial (other motivations listed: Bordens & Bassett, 1985; Malloy, Shulman, and
Cauffman, 2014; Redlich & Shteynberg, 2016).

The decision of whether to accept or reject a guilty plea offer is a complex process for the
defendant, which involves cognitive biases, heuristics, and social influence (Redlich, Bibas,
Edkins, & Madon, 2017). One likely source of social influence on the defendant’s decision is his
defense attorney (Henderson & Levett, 2018; Redlich et al., 2017). Attorneys, because of their
position, education, and training often act as the defendant’s main source of legal information. In
addition, defense attorneys may be able to facilitate greater client participation in the process and
better decision-making (Fountain & Woolard, 2018). As stated in Powell v. Alabama (1932), the
defendant “requires the guiding hand of counsel in each step of the proceedings against him” (p.
69). In making the important decision of whether and when to waive one’s rights and accept a
guilty plea, defendants look to their attorneys, and research suggests defense attorneys play an
influential role in these decisions (Viljoen, Klaver, & Roesch, 2005).

Legal Role of Attorneys
Defense counsel has been described as a ‘primary safeguard of fairness in plea

bargaining’ (Alschuler, 1975) as well as the ‘equalizer’ (Wright, 1966) and ‘adequate protective
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device necessary’ (Miranda v. Arizona, 1966) in both the plea-bargaining process specifically
and the criminal justice system generally. The scope of the sixth amendment right to an attorney,
throughout criminal proceedings, was more fully articulated in Brewer v. Williams (1977): the
right to counsel “[means] at least that a person is entitled to the help of a lawyer at or after the
time that judicial proceedings have been initiated against him, whether by formal charge,
preliminary hearing, indictment, information, or arraignment” (p. 398). Shortly before this, in
1970, three U.S. Supreme Court cases shifted guilty-plea litigation from the issue of plea
voluntariness to the right to effective assistance of counsel (Brady v. United States, 1970;
McMann v Richardson, 1970; Parker v. North Carolina, 1970).

Forty years later, Lafler (2012) and Frye (2012) reframed the issue from the general right
to effective counsel (i.e., right to representation by a competent, effective attorney; see
Strickland v. Washington, 1984) to a defendant’s right to receive legal relief from guilty pleas
resulting from ineffective assistance of counsel (i.e., ability to successfully appeal a guilty plea
conviction on the basis of ineffective legal representation). Most recently, in a case where the
defendant’s attorney disregarded his client’s wish to assert his innocence at trial (rather than
plead guilty) and then admitted the defendant’s guilt to the jury, the U.S. Supreme Court
reaffirmed that the decision of how to plead lies with the defendant, not their attorney (in
addition to the decision to waive other rights; McCoy v. Louisiana, 2018). A central theme of
these cases has been the reinterpretation of the right to counsel, shifting the focus of defense
counsel’s role from mere presence to the quality and substance of attorney-client interactions.
Influence of Attorneys in Plea Decisions

Defense attorneys play an important role in defendants’ decision-making throughout the

case, beginning with how defendants come to understand the process, including the information
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with which they are able to navigate the complexities of the justice system. For defendants
accepting a guilty plea, they must demonstrate that they are making a knowing, intelligent, and
voluntary decision to waive their right to trial (Boykin v. Alabama, 1969). The defense attorney
can assist the defendant in this area, and typically defendants make a plea decision with their
attorney’s involvement and after consideration of their attorney’s recommendation. Attorneys
play a crucial role in defendants’ plea decisions; in fact, a defendant’s own defense attorney is
likely the first to recommend accepting a guilty plea, rather than going to trial (Blumberg, 1967).
Generally, researchers have found that attorneys influence plea decisions, particularly for
more susceptible populations (see Malloy et al., 2014; Redlich, Summers, & Hoover, 2010;
Viljoen et al., 2005). In a study examining juveniles’ legal decisions, over 50% of defendants
who were given advice by their attorney, reported that their attorney advised them to plead
guilty, and that advice influenced their willingness to accept a guilty plea (Viljoen et al., 2005).
Experimental research, using a simulated plea-bargaining situation, has also found the influence
of an advocate’s recommendation affects plea decisions (Henderson & Levett, 2018). In this
study, participants were accused of academic dishonesty, half were guilty of the crime and half
innocent, and presented with the option of admitting guilt and accepting the lab punishment or
taking their case before the student conduct committee. They then heard advice from a university
advocate (analogous to an attorney) about how to resolve their case. Across both innocent and
guilty conditions, the attorney was rated as more helpful when they recommended going to trial
compared to when they recommended accepting the guilty plea or gave educational information.
Overall, research suggests that attorneys influence defendants’ plea decisions (Viljoen et al.,
2005), and the content of their advice influences decisions and ratings of the attorney (Henderson

& Levett, 2018). To date, less research has explored if characteristics of the source of that



INFLUENCE OF ATTORNEY ON PLEA DECISION-MAKING 7

information (e.g., the attorney’s level of trustworthiness) affect willingness to follow the
attorney’s recommendation and the plea decision-making process.

Additionally, the defense attorney’s involvement in plea decision-making could be
hindered by their client’s misunderstanding of their role. For example, defendants who had a
greater misunderstanding of the role of defense counsel were less trusting of their attorney
(Pierce & Brodsky, 2002), and may not know to ask their attorneys to inform them about court
procedures and/or to collaborate in making case-related decisions (Hoge, Bonnie, Poythress, &
Monahan, 1992; Poythress, Bonnie, Hoge, Monahan, & Oberlander, 1994; Saxe & Kuvin, 1974).
Defendants’ understanding of, and satisfaction with, the process stems from an overall lack of
knowledge and information about case adjudication and defense counsels’ role (Morgan, 2018).
For example, jail-sentenced individuals reported that when their attorneys tried to get them a
better plea deal, even if they were unsuccessful, they were more likely to perceive increased
procedural fairness and quality of counsel (Morgan, 2018). The attorney’s actions and the sense
that the attorney was on their side affected defendants’ experiences and their ultimate decision to
plead guilty. This research points to the importance of defendant-centered representation,
focusing on client satisfaction by engaging in rapport- and trust-building interactions (Beeman,
2018). Additionally, the American Bar Association (2015) has placed an emphasis on the
defense attorney’s role in building an effective-attorney client relationship, through working to
establish trust and confidence with the client. Essentially, to provide effective assistance of
counsel and assist in the defendant’s plea decision-making process, an attorney should establish a
relationship of trust and credibility with their client. As the vast majority of criminal convictions
are comprised of guilty pleas, examining how attorney credibility affects willingness to follow an

attorney’s legal counsel and advice is an important consideration.
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Social Influence and Source Credibility

To guide this research, we used social psychological theories on social influence and
source credibility (Cialdini & Goldstein, 2004; Pornpitakpan, 2004). Social influence involves
outside social forces shaping one’s own behaviors, cognitions, and attitudes (Cialdini &
Goldstein, 2004). In the context of making important legal decisions, defendants look to their
attorney, who has more experience with the legal system, judges, jurors, and knowledge of the
law. The degree of influence, however, is likely related to the defendant’s perception of their
attorney. Research on attitude and persuasion suggests that the decision to follow a source’s
recommendation is directly related to the perceived credibility of the source (Bannister, 1986),
level of trust in the source (Pornpitakpan, 2004), and the perceived power of the source (Linz &
Penrod, 1984; Pornpitakpan, 2004). The source credibility framework focuses on two main
components: source expertise and trustworthiness (Pornpitakpan, 2004). Expertise refers to
competence and knowledge, whereas trustworthiness refers to honesty and integrity (McGinnies
& Ward, 1980). The effects of source credibility on persuasion are often stronger than other
characteristics of the communicator (e.g., likability, attractiveness; see Findley & Sales, 2012).
Because these components (expertise and trustworthiness) have differential importance, it is
suggested that these two dimensions be manipulated separately (Pornpitakpan, 2004).

In general, highly credible individuals are more effective at influencing attitudes and
inducing persuasion from a recipient than a less credible source (McGinnies, 1968). For
example, the more credible the source, the more likely participants were to judge feedback as
accurate, to be satisfied with the feedback, and to find the suggestions helpful (Bannister, 1986).
Additionally, source credibility was the only significant indicator of participants’ intentions to

use the source’s suggestions/feedback (Bannister, 1986). Willingness to follow a source’s
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suggestion is dependent on the source’s qualification to offer that recommendation (i.e.,
expertise). Thus, individuals are attuned to the credibility of a source when evaluating whether or
not to follow their recommendation. For attorneys, there are a number of suggested strategies for
demonstrating expertise, such as being knowledgeable about the facts of the case and possible
defenses, understanding and plainly explaining legal procedural rules, and demonstrating
confidence (see Findley & Sales, 2012, pg. 20).

In addition, high trustworthy sources are more likely to influence attitude change in favor
of their message compared to low trustworthy sources (Hovland & Weiss, 1951). Research
suggests trustworthiness may be a more influential component of persuasion. For example, a
trustworthy source was more effective regardless of if they were high or low in expertise; the
least persuasive source was both low in trustworthiness and expertise (McGinnies & Ward,
1980). In considering the attorney-client relationship, defendants who trusted their attorneys
were more satisfied with their attorneys’ performance and the outcome of their case (Boccaccini
& Brodsky, 2002). For attorneys, there are a number of suggested strategies for demonstrating
trustworthiness, such as being an active listener, keeping the client informed and involved during
the process (Boccaccini & Brodsky, 2002), asking the client their opinion, and focusing on the
client’s case during meetings (Campbell, Moore, Maier, & Gaffney, 2015).

This reliance on trust (as opposed to expertise), can be evident in the example of
defendants following the advice of jailhouse lawyers in lieu of counsel provided by their defense
attorney (e.g., see Greenfield, 2015). For example, even if a defendant believes the attorney has
expertise, they may not trust their attorney, and rather be more willing to follow the advice of
jailhouse lawyers, fellow inmates, or family and friends who offer advice based on their own

experiences or knowledge acquired through basic legal research (and such bad advice can
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complicate a case) (Greenfield, 2015). If attorneys want to increase defendants’ reliance on their
own counsel (and minimize defendants’ reliance on less qualified individuals), it is important to
assess the role of attorney credibility — trust and expertise — in influencing defendant plea
decisions. In this context then, it is reasonable to expect that attorney influence on defendant plea
decision-making is partially attributable to the attorney’s relative power position. However, the
defendant’s willingness to follow their attorney’s recommendation is also dependent upon the
degree to which they regard their attorney as credible (trustworthy and a source of expertise).

The practice of law has been described as a “confidence game” (Blumberg, 1967).
Defendants’ uncertainty and fears about their attorney’s expertise and trustworthiness can be
important in two key ways: first, how confident a defendant feels in the professional skills and
representation capabilities of their attorney; and second, how confident a defendant may feel in
their own plea decision-making given a possibly less credible attorney as the source of advice
and recommendation (Blumberg, 1967; Flemming, 1986). For example, prior research on plea
confidence based on attorney plea recommendations suggests that age (juveniles as opposed to
young adults), innocence (as opposed to the guilty), and an attorney’s plea label of “really good
offer” (as opposed to “fair, but not great”) is significantly related to increased confidence in plea
decisions (Redlich & Shteynberg, 2016). The relationship between an attorney’s plea
recommendation (similar to the “plea label” in Redlich & Shteynberg, 2016) and their credibility
on defendant confidence in plea decisions has yet to be fully examined.

Study Overview

In this study, we explored the effect of attorney expertise, trustworthiness, and plea

recommendation (accept the guilty plea offer vs. reject the guilty plea offer) on plea decisions

and ratings of the attorney’s influence. We sought to create a more realistic plea-bargaining
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scenario, where refusal of the plea offer did not necessarily equate to trial (i.e., most plea-
bargaining research has used a plea vs. go to trial model), but rather it could lead to further
negotiation. With each plea offer, the defendant is making the decision to accept that offer or
reject that offer, which could result in a number of different outcomes (e.g., trial, future plea
offer, charges dropped). All participants were told that the prosecutor could come back with
another offer, which might be more or less desirable than the current offer, or the prosecutor
could fail to bargain in the future (resulting in either no changes to the plea offer or an expiration
of a plea deal altogether, with the only remaining alternatives being either a guilty plea to the
original charges or going to trial). Participants were then advised by their attorney as to the best
course of action.

Our main research question for this project was: How does attorney expertise,
trustworthiness, and recommendation affect plea decision-making?

Key Hypotheses

1. Willingness to follow attorney advice and plea decision:

Influence of attorney recommendation. Because research suggests attorney
recommendations influence plea decisions (Henderson & Levett, 2018), we expected to see a
main effect of attorney recommendation on participants’ willingness to follow the attorney’s
advice and their final plea decision (our dependent variables). That is, regardless of attorney
recommendation (accept vs. reject the guilty plea), we expected participants would be likely to
follow the attorney’s recommendation, which would be reflected in both participants’
willingness to follow attorney advice (variable assessing if the participant’s plea decision
matches the attorney’s recommendation) and their ultimate plea decision (accept the plea offer v.

reject the plea offer).
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Influence of attorney trust, expertise, and recommendation. This main effect of attorney
recommendation is likely to be qualified by a significant interaction between attorney expertise,
trustworthiness, and recommendation. Because research suggests that the least persuasive source
is one who is low in both trust and expertise (McGinnies & Ward, 1980), we expected that
participants would be more likely to follow the attorney’s recommendation to accept or reject the
guilty plea (based on condition) when the attorney was high in expertise and/or high in
trustworthiness compared to low in both expertise and trustworthiness.

2. Confidence ratings:

Influence of attorney trust and expertise. Because a defendant’s evaluation of their
attorney’s level of skill likely contributes to their confidence in the attorney and decisions
(Blumberg, 1967; Flemming, 1986), we expected that attorney expertise and trustworthiness
would affect confidence in decision ratings (our dependent variable), which would be
demonstrated by a significant interaction between attorney expertise and attorney
trustworthiness. Importantly, we expected this effect to be present regardless of attorney
recommendation (accept guilty plea v. reject guilty plea). That is, regardless of attorney
recommendation, we expected participants would be more confident in their decision when the
attorney was high in expertise and/or high in trustworthiness compared to low in expertise and
low in trustworthiness.

3. Influence of attorney scales:

Influence of attorney trust and expertise. Similarly, we expected attorney expertise and
trustworthiness would affect participants’ ratings of the attorney (our dependent variables),
which would be demonstrated by a significant interaction between attorney expertise and

attorney trustworthiness. That is, participants would rate the influence of the attorney and their
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overall perception of the attorney higher in conditions where the attorney was high in expertise
and/or high in trustworthiness compared to low in both expertise and trustworthiness. However,
as research has suggested trustworthiness as being a stronger component of a persuasive source
than expertise (McGinnies & Ward, 1980), it is possible that only attorney trustworthiness would
affect ratings of the attorney (which would be demonstrated by a main effect of attorney
trustworthiness).

Method

Design. We used a 2 (expertise: high vs. low) X 2 (trustworthiness: high vs. low) X 2
(attorney recommendation: accept the plea offer vs. reject the plea offer) between subjects
factorial design.

Participants and power. We determined sample size by conducting a power analysis
using G*Power 3.1 (Faul, Erdfelder, Lang, & Buchner, 2009). We used a small effect size for
ANOVA analyses (f =.20), with o = .05, and power = .80 (recommended by Cohen, 1988).
Using these criteria, we needed at least 199 participants (roughly 25 per cell). We increased the
estimated sample size to account for any possible interaction effects. Participants were ineligible
to participate in this study if they completed the pilot study (more detail below).

Participants were 593 individuals recruited from Amazon’s Mechanical Turk (MTurk)
worker pool. We compensated participants $1.50 for their participation. Because the study was
conducted online, two attention check questions were included in addition to manipulation check
questions (information included below). Participants were excluded from analysis if they
answered either of the attention check questions incorrectly (N = 39), indicating that they did not

read stimulus materials carefully. Our sample consisted of the remaining 554 participants.
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The average age for the sample was 37 years old (range 19 — 71 years old). The sample
was 46.4% male, 52.3% female, and 0.7% transgender (2 participants, 0.7%, preferred not to
answer or did not respond). The majority of participants were White (80.5%), followed by
Black/non-Hispanic (6.6%), Asian (7.6%), Hispanic (4.0%) and other (1.3%). Highest obtained
education level varied across participants; 10.3% earned a high school degree, 24.2% attended
some college, 13.3% earned an associate’s degree or technical college degree, 38.1% earned a
bachelor’s degree, 2.3% attended some graduate school, and 11.6% earned a graduate degree
(0.3% preferred not to answer). Also, 14.9% of participants had been involved with the criminal
justice system, 82.5% had not, and 2.6% preferred not to answer.

Because the hypothetical plea scenario used in this study involved a DWI/DUI offense
(more below), we asked participants questions related to their drinking and risky driving
behavior. We asked participants if they or someone they knew had ever been pulled over for
drinking and driving; 47.7% indicated ‘no’ and 49% had been pulled over themselves or knew
some who had (3.3% failed to respond or preferred not to answer). Similarly, participants were
asked if they or someone they knew had ever been convicted of a drinking and driving offense;
50.7% indicated ‘no’ and 46.7% had been convicted themselves or knew some who had (2.6%
failed to respond or preferred not to answer).

Pilot study. To create study materials, we conducted a pilot study to operationalize the
manipulated variables of trustworthiness and expertise. The goal of this pilot study was to
identify indicators of an attorney’s level of trustworthiness and expertise (these items were based
on prior research; for example, Beeman, 2018; Boccaccini & Brodsky, 2002; Campbell et al.,
2015; Findley & Sales, 2012). In total, 54 participants participated in the pilot study. Participants

answered a questionnaire assessing indicators of trustworthiness and expertise on ranked items
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and open-ended questions (qualitative responses were largely consistent with quantitative items).
The top 4 ranked items were used to create the manipulated information included in the
hypothetical scenario to indicate high versus low trustworthiness and expertise (see Tables 1 and
2 for items and ranking scores).

Hypothetical Plea Scenario. In this study, participants read a hypothetical plea scenario
(see Appendix). Participants were told to imagine themselves as a defendant who had been
charged with one count of driving while under the influence (hypothetical scenario details were
taken directly from information on plea offers in a drunk-driving case;
http://dui.findlaw.com/dui-charges/the-tale-of-two-drunk-driving-cases.html). Ultimately, a
DWI/DUI, as presented in this hypothetical offers a relatively realistic offense that individuals
might not have as much difficulty envisioning themselves, or someone they know, being pulled
over for and arrested (e.g., overestimating level of sobriety after drinking one or two alcoholic
beverages, miscalculation of BAC level; see above for participants’ responses to the frequency of
these events having occurred to themselves or someone they know).

Participants were given details of the incident and were told they had been formally
charged. Participants read that they completed field sobriety and breathalyzer tests at the scene;
while they passed the field sobriety test, their blood alcohol concentration (BAC) was 0.10,
above the legal limit of 0.08. Just before arraignment, the defendant met with their defense
attorney to discuss the case and their concerns, and then inquired about the attorney’s experience
overall and with these types of cases (the attorney’s response varied based on condition). At
arraignment, the judge determined the defendant was not a flight risk, and they were released on
their own recognizance with instructions to return three weeks later for a possible plea hearing.

The attorney promised to keep the defendant updated with phone calls and/or emails throughout
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the three-week time period, and depending on the condition, the attorney did or did not. The
defendant received a phone call from their attorney three days before the court date, in which the
defense attorney discussed aspects of the case, plea offer, and gave a plea recommendation to
either accept or reject the plea offer (varied based on condition). The plea offer remained
constant across conditions. Manipulations within the hypothetical scenario were the attorney’s
level of expertise and trustworthiness (manipulated through information shared with the
defendant), and the attorney’s plea recommendation (which was explicitly stated). Expertise and
trustworthiness manipulations were informed based on pilot study rankings.

Regarding the defense attorney’s experience and knowledge of the legal options and
possible consequences; in high expertise conditions, the defense attorney was informed of the
specific circumstances of the case and conveyed familiarity with legal options and consequences
for DUI/DWI offenses. In low expertise conditions, the attorney was not informed of the specific
circumstances of the case, stated that they have not handled as many of these types of cases and
were not entirely familiar with the law in this jurisdiction and potential consequences.

In high trustworthiness conditions, the attorney maintained regular contact, seemed
dependable, and did what they said they would (e.g., emails back and forth with the defendant
and called to discuss options). Furthermore, the defense attorney was honest with the defendant
about potential consequences. In low trustworthiness conditions, the defense attorney did not
seem dependable, as they had not replied to the defendant’s emails or phone calls, despite having
promised to do so. And although the defense attorney said they were honest about potential

consequences, the defendant is told they do not believe that to be true.
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All participants were told that it is unknown if the prosecutor would come back with a
better offer, worse offer, or fail to bargain again. The defense attorney then reiterated the plea
recommendation (to accept the plea vs. reject the plea).

Dependent variables.

Plea decision and confidence ratings. Participants made a plea decision (waive their
rights and accept the guilty plea offer vs. reject the guilty plea offer and prepare for trial with
possibility of future better, worse, or no other offer from the prosecutor) and rated how confident
they were in their decision on a scale from 0-100%. Similar plea confidence scales have been
used successfully in prior research (see Redlich & Shteynberg, 2016).

Motivation rankings. Participants ranked the motivations from MOST important factor
to LEAST important factor in their plea decision. These motivations were informed by pilot
study responses and research on plea decisions (Bordens & Basset, 1985; Malloy et al., 2014;
Redlich & Shteynberg, 2016). Items appeared in random order to control for order effects. For
those who accepted the plea, the following options were ranked: (a) plea offer was reasonable;
(b) my attorney’s recommendation; (c) going to trial would be too risky; (d) [ am concerned a
better plea offer wouldn’t come along; (e) this was the best option; and (f) the punishment at trial
might be more severe. Those who rejected the guilty plea ranked the following options: (a) plea
offer was unreasonable; (b) my attorney’s recommendation; (c) I could be found not guilty at
trial (acquitted); (d) a better guilty plea offer could come along; (e) this was the best option; and
(F) thinking of the long-term consequences of accepting a guilty plea.

Qualitative responses. Immediately after entering their plea decision, participants were
asked to explain the reason for their plea decision. Additionally, after making a plea decision,

explaining their rationale, and then ranking the motivations that contributed to their decision,
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participants answered the open-ended question, ‘Can you think of any other reasons why you
chose to plead guilty [or reject the guilty plea]?’

Influence of attorney scales. Participants indicated agreement with a series of statements
on 6-point Likert-type scales with 1 indicating ‘strongly disagree’ and 6 indicating ‘strongly
agree;’ items followed by an (R) are reverse coded. Items were analyzed in an exploratory factor
analysis using maximum likelihood extraction and varimax rotation. Items loaded on to two main
factors. We combined items into two scales by averaging item scores: (1) influence of the
attorney (eigenvalue = 1.22) and (2) overall perception of their attorney (eigenvalue = 6.63).
Responses to items were averaged to create an ‘influence of the attorney’ scale (a = 0.90): (a)
my attorney’s advice did not influence my decision (R); and (b) my attorney’s advice influenced
my decision. Responses to items were averaged to create an overall ‘overall perception of the
attorney’ scale (oo = 0.96): (a) my attorney provided well-reasoned advice; (b) my attorney gave
good advice; (c) | believe my attorney possessed the necessary ability to do his/her job
successfully; (d) I believe my attorney possessed the necessary knowledge to do his/her job
successfully; (e) I believe my attorney possessed the necessary skill to do his/her job
successfully; (f) my attorney’s advice was not helpful (R); (g) my attorney was dependable; and
(h) my attorney did not do what they said they would (R).

Demographic information. Participants indicated their age, gender, racial/ethnic
background, and highest level of education. Due to the nature of our hypothetical scenario, we
asked participants questions regarding if they have a driver’s license, traffic violation history,
and their driving and drinking behaviors (questions taken from Schechtman, Shinar, & Compton,

1999; Schroeder, Meyers, & Kostyniuk, 2013). For example, ‘Have you or someone you know

ever been pulled over for drinking and driving over the legal limit (BAC > .08)?” Participants
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could skip these questions or indicate ‘prefer not to answer.” We examined the effect of prior
involvement with the criminal justice system, having been pulled over themselves or knowing
someone who has for drinking and driving over the legal limit, and having been convicted or
knowing someone who has for a DUI/DW!I offense on final plea decision. None of the models
were significant; prior involvement, 4 (1) = 0.76, p = .384; being pulled over, 4*(1) =0.17,p =
.681; convicted, 2 (1) = 0.03, p = .864. More information on participants’ responses to these
questions can be obtained upon request to the first author.

Manipulation checks. Attention to the attorney’s recommendation was measured by the
following question: Your attorney advised you to do which of the following? (accept the plea vs.
reject the plea). Attention to the attorney’s level of expertise was measured by asking the
following true vs. false questions: (a) your attorney specifically told you they had handled a lot
of drinking and driving cases (similar type of cases); (b) your attorney said they are not very
familiar with the law in this particular jurisdiction for these types of cases. And, attention to the
attorney’s level of trustworthiness was measured by asking the following true vs. false questions:
(a) you have regular contact with your attorney; that is, you have emailed back and forth and
they have called you to discuss case matters; (b) your attorney told you how they have tried to be
very transparent and honest with you about all possibilities (potential consequences). And
according to the hypothetical scenario, you do believe them. To be included in the final analysis
sample, participants must have correctly answered all five manipulation checks questions (based
on their condition). The final analysis sample included 302 participants.

We conducted analyses with the full sample (including participants who failed
manipulation checks) and a different exclusion criteria sample (participants who correctly

answered 1 question assessing each of our manipulations). The results trended in the same
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direction.

Procedure. The University Institutional Review Board approved all materials and
procedures prior to the collection of these data. Participants signed up for the study online
through Amazon’s Mechanical Turk (MTurk) website and were directed to the Qualtrics website
to complete the study. After indicating consent, participants read the hypothetical plea scenario
(randomly assigned to condition) and answered a questionnaire. The questionnaire assessed
participants’ plea decision, confidence in their decision, ratings of their attorney, and factors that
influenced their decision. After which, participants were compensated.

Results

Overall, 82.5% of participants accepted the guilty plea offer and waived their right to
trial, while 17.5% rejected the plea offer. We began by examining the percentage of participants
who followed the attorney’s recommendation (regardless of trust and expertise). We ran a
Pearson’s chi-square test to examine the association between attorney recommendation and final
plea decisions; the association was significant, 42 (1) = 21.40, p < .001. Of participants whose
attorney recommended accepting the guilty plea, 91.0% followed that recommendation, while
9% did not (rejected the plea). Of participants whose attorney recommended rejecting the guilty
plea, 29.6% followed that recommendation, while 70.4% did not (accepted the guilty plea).

To examine factors that influenced willingness to follow the attorney’s recommendation,
we created a new variable- “willingness to follow attorney advice”, coded as either ‘did follow
the attorney’s recommendation’ or ‘did not follow the attorney’s recommendation.” We ran a
backwards stepwise logistic regression to test the effect of attorney trustworthiness, expertise,
recommendation, and their interaction on participants’ willingness to follow the attorney’s

advice. The overall model was significant, 5*(2) = 137.34, p < .001.
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There were significant main effects of trustworthiness, B = 0.92, S.E = 0.34, Wald’s y* =
7.36, p =.007, exp(B)= 2.51, 95% CI [1.29, 4.86], and attorney recommendation, B = 3.27, S.E
=0.34, Wald’s 2= 91.80, p < .001, exp(B)= 26.42, 95% CI [13.52, 51.62]. All other effects
were not included in the final model. Participants were more likely to follow the attorney’s
advice in high trustworthiness conditions (M = 0.65) compared to low trustworthiness conditions
(M =0.53). Additionally, participants were more likely to follow the attorney’s advice when the
attorney recommended accepting the guilty plea (M = 0.89) compared to rejecting the guilty plea
(M =0.28).

Effect of Attorney Expertise, Trust, and Recommendation

Plea Decisions. To examine the effect of attorney trustworthiness, expertise,
recommendation, and their interaction on participants’ plea decisions, we first ran a backwards,
stepwise logistic regression. The overall model was significant, 2 (2) = 29.07, p < .001. There
was a significant main effect of attorney trustworthiness on plea decisions. However, this main
effect was qualified by a significant interaction between trustworthiness and attorney
recommendation, B = 2.27, S.E = 0.48, Wald’s > = 22.20, p <.001, exp(B)= 9.72, 95% Cl
[3.77, 25.03]. All other effects were not included in the final model.

We probed the interaction using Process macro in SPSS. When the attorney
recommended accepting the guilty plea, those participants in high trustworthiness conditions
were more likely to plead guilty (M = 0.94) compared to participants in low trustworthiness
conditions (M =0.84), B =1.22, S.E = 0.54, z = 2.25, p = .024. When the attorney recommended
rejecting the guilty plea, the effect of trustworthiness was not significant (Mnigh = 0.65 vS. Miow =

0.79),B=-0.72,S.E=0.43,z=-1.68, p = .093.
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Confidence Ratings. We then ran an ANOVA to test the effect of attorney
trustworthiness, expertise, recommendation, and their interaction on participants’ confidence in
their plea decision. There was a main effect of expertise at the traditional level of significance
cut-off point (p <.05), F (1, 294) = 3.74, p = .054, 4% = .01. Participants were more confident in
their decision in high expertise conditions compared to low expertise conditions, Mhigh = 76.96,
SD =20.28, SE = 1.86, Mjow = 71.82, SD = 23.93, SE = 1.90, d = 0.23, 95% CI [0.01, 0.46]. All
other effects were not significant, ps > .077.

Influence of Attorney Scales. Because the two attorney scales (influence of the attorney
and overall perception of the attorney) were moderately correlated with each other (Pearson’s r =
0.52), we ran a MANOVA including these scales as the dependent variables and attorney
trustworthiness, expertise, recommendation, and their interaction as the independent variables.
At the multivariate level, there were significant main effects of trustworthiness, expertise, and
attorney recommendation.

These main effects were qualified by a significant interaction between attorney
trustworthiness and recommendation, 4 = .98, F (2, 290) = 3.06, p = .049, #% = .02. The
interaction effect was significant for participants’ overall perception of the attorney ratings, F (1,
291) = 4.20, p = .041, 2 = .01. In conditions where the attorney recommended accepting the
guilty plea, there was a simple main effect of attorney trustworthiness, p <.001. When the
attorney recommended accepting the guilty plea, participants rated their overall perception of the
attorney higher when the attorney was high in trustworthiness compared to low in
trustworthiness, Mhigh = 4.71, SD = 0.92, SE = 0.09, Mjow = 3.17, SD = 1.27, SE = 0.12, d = 1.46,
95% CI [1.11, 1.80]. The simple main effect of attorney trustworthiness was also significant in

conditions where the attorney recommended rejecting the guilty plea, p <.001. When the
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attorney recommended rejecting the guilty plea, participants rated their perception of the attorney
higher when the attorney was high in trustworthiness compared to low in trustworthiness, Mnigh =
4.06, SD = 1.14, SE = 0.11, Mjow = 3.00, SD = 1.03, SE = 0.14, d = 0.96, 95% CI [0.58, 1.35].

The interaction effect of attorney trustworthiness and recommendation was not
significant for participants’ influence of the attorney ratings, F (1, 291) = 0.12, p =.731, 5? =
.000.

At the multivariate level, the interaction effect of attorney trustworthiness and attorney
expertise was at the traditional level of significance cut-off point, 1 = .98, F (2, 290) = 2.96, p =
.053, 5 = .02. However, the effect was not significant at the univariate level; influence of
attorney, F (1, 291) = 2.28, p = .132, ? = .008, and overall perception of the attorney, F (1, 291)
=1.11, p = .294, n? = .004. All other effects were not significant, ps > 0.285.%

Motivation for Plea Decision Rankings

Participants were asked to rank motivations for their plea decision; these motivations
were informed by prior self-report research on plea decisions and the hypothetical scenario in
this study. Mean ranking scores are listed with each item (ranging from 1-6); lower scores
indicate that the item was more important in the participant’s plea decision-making. In exploring
motivations for rejecting the guilty plea, factors are ranked from most important factor to least
important factor: (1) a better guilty plea offer could come along (M = 2.62); (2) | could be found
not guilty at trial (acquitted) (M = 3.13); (3) thinking of the long-term consequences of accepting

a guilty plea (M = 3.32); (4) my attorney’s recommendation (M = 3.66); (5) plea offer was

1 We conducted exploratory analyses of the effect of gender on our key DVs. There was a significant multivariate
effect of gender on attorney ratings, 1 = .97, F (2, 292) = 4.25, p = .015, #% = .03. Males rated the attorney as more
influential (M = 3.76) compared to females (M = 3.26), F (1, 293) = 7.70, p = .006, #? = .03. And males rated their
overall perception of the attorney as higher (M = 4.18) than females (M = 3.83), F (1, 293) =5.17, p = .024, > = .02.
In this sample, there was not enough variation to conduct any analyses exploring the effect of participant race on key
DVs (i.e., our sample was 76% White).
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unreasonable (M = 3.68); and (6) this was the best option (M = 4.58). In exploring motivations
for accepting the guilty plea, factors are ranked from most important factor to least important
factor: (1) plea offer was reasonable (M = 2.60); (2) the punishment at trial might be more severe
(M =2.82); (3) going to trial would be too risky (M = 3.42); (4) | am concerned a better plea
offer wouldn’t come along (M = 3.56); (5) this was the best option (M = 3.77); and (6) my
attorney’s recommendation (M = 4.83).
Summary of Qualitative Plea Motivation Responses

Two independent, graduate research assistants, blind to condition, coded participants’
responses to the question assessing the motivation for their plea decision. Overall, agreement
between coders was good (ranging from 0.681 — 0.977). See Table 3 for an overview of themes,
corresponding coder-agreement values, and percentage of participants who indicated particular
themes in their responses. The most common themes were: that the plea was a good deal
(24.80%), to avoid punishment (22.80%), that they were guilty of the crime (21.50%), desire to
avoid more severe consequences (16.20%), defense attorney - negative (8.90%), evidence
against them (8.30%), and willingness to accept fault/culpability (7.90%). More information on
qualitative responses can be obtained upon request to the first author.

Discussion

The goal of this project was to examine the influence of attorney characteristics and
recommendation on defendant plea decision-making. To do this, we first explored indicators of
defense attorney trustworthiness and expertise. That is, what types of statements or actions are
most influential in demonstrating expertise and establishing a relationship of trust for clients in
regard to their attorney? In rating defense attorney expertise, the top-rated items were that the

attorney seemed familiar with the law in that jurisdiction (place-specific knowledge), knew the
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legal options and consequences for this type of crime (subject-matter knowledge), was informed
of the facts of the case (case-based knowledge), and had experience with these types of cases
(experience-based knowledge). In rating attorney trustworthiness, the top-rated items were that
the attorney does what they say they will (dependable), is honest with the client about potential
consequences (transparent), seems to tell the truth (honest), and has regular communication with
the client (communicative). We then explored how varying levels of expertise and trust
influenced defendants’ willingness to follow the attorney’s plea recommendation.

Willingness to Follow Attorney Advice and the Ultimate Plea Decision

We expected that the attorney’s recommendation would affect participants’ willingness to
follow the attorney’s advice (variable assessing if participant’s plea decision matches the
attorney’s recommendation) and their plea decision (accept the plea offer v. reject the plea offer).
However, we expected this main effect would be qualified by source credibility factors
(Hypothesis 1). That is, participants would be more likely to follow the attorney’s
recommendation when their attorney was high in trustworthiness and/or expertise compared to
low in trustworthiness and expertise. We found partial support for this hypothesis.

Willingness to Follow Advice. In this study, we found that the attorney’s
recommendation and trustworthiness affected willingness to follow the attorney’s advice.
Participants were more likely to follow the attorney’s advice when the attorney was high in
trustworthiness compared to low in trustworthiness. Additionally, participants were more likely
to follow the attorney’s advice when the attorney recommended accepting the guilty plea
compared to rejecting the guilty plea. Participants were roughly three times more likely to follow
the attorney’s advice when their attorney recommended accepting the guilty plea offer compared

to rejecting the guilty plea offer; in this study, 91% of participants advised to accept the guilty
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plea followed that advice, whereas only 29.6% of participants advised to reject the guilty plea
followed that advice. While there were main effects of attorney recommendation and
trustworthiness on willingness to follow the attorney’s advice, there were no significant
interaction effects.

Plea Decision. There was a significant interaction between trustworthiness and attorney
recommendation on participants’ plea decisions. Participants whose attorney recommended
accepting the guilty plea were more likely to do so when their attorney was high in
trustworthiness compared to low in trustworthiness. This finding builds upon other work
(Henderson & Levett, 2018), which suggests the content of the attorney’s recommendation
influences decisions. In this study, we found that not only does the content of the
recommendation matter, characteristics of the source of that recommendation matter as well (but
only in some recommendation conditions). For those participants whose attorney recommended
rejecting the guilty plea, the effect of attorney trustworthiness was not significant. In effect, the
attorney’s level of trustworthiness and expertise did not matter for those defendants advised to
reject the guilty plea. And, as pointed out above, the vast majority of those participants went
against that recommendation and pleaded guilty. In this study, roughly two-thirds of participants
advised to reject the guilty plea went against their attorneys’ recommendation and pleaded guilty.
This is an important finding, in that participants were more willing to accept the guilty plea, even
when it was against the advice of their attorney.

Past research examining defense attorney plea decision-making using a hypothetical
scenario found that defense attorneys often make recommendations that are against their client’s
stated wish (likely due to weighing of legally relevant variables; Kramer, Wolbranksky,

Heilbrun, 2007). We found that defendants go against the attorney’s stated recommendation in
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some conditions; future research could tease out this finding by examining this from the
defendant’s perspective. That is, exploring the defendant’s decision-making process when they
choose to go against their attorney’s recommendation. This is counter-intuitive to the principles
of social influence (Cialdini & Goldstein, 2004), which would suggest defense attorneys, due to
their position, would have a strong influence on defendant decision-making.

Other plea decision-making research has found the effect of social influence to be more
pervasive in some populations compared to others (Henderson & Levett, 2018). Similarly, in this
study, the social influence of the attorney’s recommendation was not as impactful on plea
decisions when the attorney advised the defendant to reject the guilty plea. These findings
suggest a natural bias (or tendency) towards plea bargaining, especially in lower level crimes,
such as the one presented in our hypothetical scenario. It is likely the nature of our scenario can
help explain some of these patterns (more detail below), but these findings represent an area for
future research to examine.

Past research has pointed to the influence of credibility on attitude change and persuasion
(McGinnies, 1968), we did not see the expected effect of attorney expertise on plea decisions. In
this study, we saw stronger support for the trustworthiness component of credibility for
influencing willingness to follow the attorney’s advice, and ultimate plea decision. This is
consistent with past work, suggesting that the source’s level of trustworthiness can be more
influential than expertise (McGinnies & Ward, 1980). In some circumstances, low-credibility
communicators can be more effective than high credibility communicators (Sternthal, Dholakia,
& Leavitt, 1978), which could explain our lack of findings for expertise on our main dependent
measure — plea decision. When the source’s information is similar to the receiver’s initial

opinion/position, credibility of the communicator is not as influential (Bochner & Insko, 1966).
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It could be that participants in our study were initially inclined to accept the guilty plea, and
therefore the attorney’s level of expertise did not have the intended effect. Future research could
measure participants’ initial disposition towards accepting the plea offer versus going to trial (or
taking a chance on future plea offers) to examine the role of initial opinions and attitude change.
Plea Decision Confidence

We expected that regardless of recommendation, attorney expertise and trustworthiness
would affect participants’ confidence in their decision (Hypothesis 2). That is, we did not expect
the content of the attorney’s recommendation would lead participants to feel more or less
confident in their decision, but we did expect that those defendants represented by an attorney
high in trustworthiness and/or expertise would feel more confident in their decision than those
whose attorney was low in trustworthiness and expertise. We found partial support for this
hypothesis.

Attorney expertise influenced participants’ confidence in their decision (p = 0.054), but
there was no effect of trustworthiness on confidence; participants whose attorney was high in
expertise were more confident in their decision than those whose attorney was low in expertise.
In terms of source credibility factors, we found that attorney expertise played more of a role in
participant’s confidence in their decision (regardless of trustworthiness), but attorney trust played
more of a role in the decision to follow the attorney’s advice and ultimate plea decision
(regardless of expertise).

Influence of the Attorney

We expected attorney expertise and trustworthiness would affect participants’ ratings of

the attorney (Hypothesis 3). That is, we hypothesized that those defendants represented by an

attorney high in trustworthiness and/or expertise would rate the influence of the attorney and
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their overall perception of the attorney higher (more positively) than those whose attorney was
low in trustworthiness and expertise. Based on an exploratory factor analysis, we created an
influence of the attorney (i.e., how strongly the attorney influenced the participant’s decision)
and overall perception of the attorney scales (i.e., the attorney gave well-reasoned advice,
possessed ability, skill, and knowledge to do the job, was dependable, and helpful). While we did
find main effects of attorney trustworthiness and expertise, these effects were qualified by a
significant interaction. Somewhat in line with our hypothesis, participants whose attorney was
high in trustworthiness rated their overall impression of the attorney more positively than those
whose attorney was low in trustworthiness (in both accept and reject recommendation
conditions). However, this effect of was not significant for influence of the attorney ratings. Nor,
did we see the expected effect of attorney expertise on ratings of the attorney.
Plea Decision Motivations

While attorney expertise, trustworthiness, and recommendation influenced participants’
plea decisions (trust X recommendation), confidence in decision (expertise), and ratings of the
attorney (trust X recommendation), we did not see this same effect evidenced in participants’
motivation rankings or qualitative responses. That is, participants who rejected the guilty plea
ranked the attorney’s recommendation as the 4" most important factor in their decision-making
and those who accepted the guilty plea ranked the attorney’s recommendation as 6™ (last). In our
qualitative data, only 17% of participants referenced the defense attorney as a motivating factor
for their plea decision. Instead, participants noted that the plea offer was reasonable, trial was
riskier, and the punishment at trial could be more severe as the most important factors weighing
into the decision to accept the guilty plea (motivation rankings). In addition, referencing one’s

actual guilt and the desire to avoid punishment and more severe consequences, were the top



INFLUENCE OF ATTORNEY ON PLEA DECISION-MAKING 30

motivations for decision-making (qualitative responses). This is somewhat consistent with past
research suggesting that willingness to plead guilty is motivated by instrumental reasons, such as
desire to resolve the matter quicker and the punishment differential between the plea offer and
possible trial sentence (Bordens & Bassett, 1985; Malloy et al., 2014).

On the one hand, it is possible that attorney recommendation did not have as much of a
perceived influence because it was clear that the defendant [participant] was guilty of the crime
(i.e., we did not manipulate the guilt of the participant). That is, past research suggests attorney
recommendation has a stronger effect on innocent individuals’ decisions compared to guilty
individuals (Henderson & Levett, 2018). Research also suggests that guilty individuals are more
risk-averse in their plea decisions than innocent individuals (Tor, Gazal-Ayal, & Garcia, 2010).
In our study, roughly a quarter of participants responded that their guilt was a factor influencing
their plea decision (e.g., ““...I am guilty, I did drive home drunk and did not pay attention. I
should accept the consequences™). Similar to Tor and colleagues (2010), it could be that
participants were less willing to go to trial (supported by our high overall plea acceptance rate),
and therefore the social influence of the attorney was not as strong of a motivating factor. On the
other hand, it could be that participants were not cognizant enough to pick-up on the attorney’s
actual influence on their plea decision. Although few participants ranked their defense attorney
as a motivating factor in their plea decision, we saw that the attorney’s level of trustworthiness
and the content of their recommendation did affect willingness to follow their advice and overall
plea decision (although this was not significant for participants advised to reject the plea).
Future Directions and Limitations

This study contributes to our understanding of how characteristics of the attorney affect

the social influence of an attorney’s recommendation, and what this means for the attorney-client
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relationship and plea negotiations/decisions. These contributions, however, should be considered
in light of few limitations.

In our hypothetical scenario, it was clear that the defendant [participant] was guilty of
drinking and driving (the crime they were accused of). Future research should replicate and
extend these findings by including both innocent and guilty conditions. For example, would
innocent individuals be susceptible to the social influence of an attorney even if the attorney was
low in trustworthiness or expertise? While our study contributes to research examining the causal
relationship of attorney plea recommendations on decisions, future research should consider how
these effects might differ as a result of the defendant’s actual guilt or innocence.

Future work could also build upon this study by examining variations in the influence of
attorney recommendation and source credibility factors within different populations and other
crime types. For example, how the attorney’s level of trustworthiness, expertise, and their plea
recommendation influence decision-making for susceptible populations (e.g., juveniles,
individuals with intellectual disabilities and mental illness). In our study, overall guilty plea
acceptance rates were relatively high (although comparable to rates in the U.S. criminal justice
system), future research could consider a different context so as to understand and contextualize
greater variation between groups. For example, future research could vary the severity of the
crime, plea discount, and strength of the evidence in the case, and examine if these legally
relevant factors interact with the attorney’s influence/recommendation. To separate the findings
that could be attributed from study design alone, future research should utilize a variety of
hypothetical case scenarios and also examine the role of attorney advice/recommendation in

court settings through observational and ethnographic study designs.
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It is also possible the attorney’s gender could moderate the effect of source credibility
factors. For example, in one study, across all measures of an expert witness (likability,
believability, trustworthiness, confidence, and credibility), male experts were rated more
positively than female experts (Larson & Brodsky, 2010). However, in another study, there was
no difference in attorney-client trust scores between those clients represented by a female
attorney and those represented by a male attorney (Boccaccini & Brodsky, 2002). The materials
used in our study did not include any information regarding the attorney’s gender, so as to
remain neutral, but future research could explore this potential effect.

The experimental approach used to address our research question comes with advantages
(increased control and ability to make causal predictions), however it does come with limitations.
Namely, low ecological validity. In this study, we used a written scenario; therefore, we did not
capture the seriousness of this decision (and the real consequences) that defendants in the
criminal justice system are facing. Additionally, our sample is not reflective of the racial
composition of the criminal justice system (https://ucr.fbi.gov/crime-in-the-u.s/2016/crime-in-
the-u.s.-2016/topic-pages/tables/table-21). While this sample comes with its limitations, Amazon
Mturk is recognized as a diverse sample and is more generalizable to the greater population than
traditional student populations (Sheehan, 2018), and can be as valid as other alternative methods
(Hauser, Paolacci, & Chandler, 2018), especially when best practices are followed to ensure data
validity (Sheehan, 2018). We restricted eligible geographical regions to the U.S., used a high
HIT approval rating, included both attention and manipulation check questions, and excluded
participants who had completed our past work (i.e., the pilot study). However, it is important to
consider the limitations of this sample in interpreting the results.

Conclusion



INFLUENCE OF ATTORNEY ON PLEA DECISION-MAKING 33

Scholars have called for greater attention to be given to the psychological influences that
affect defendant plea decisions (see e.g., Bibas, 2004; Redlich et al., 2017). One psychological
factor to consider is the social influence of the defense attorney on defendant decision-making.
Research suggests defendants are influenced by their attorney’s recommendation, but this
influence is likely dependent upon the defendant’s perception of their attorney. Exploring how
attorneys convey trustworthiness and expertise, and how these factors influence willingness to
follow their recommendation, is an important contribution to our understanding of defendant
plea decisions. In this study, we found that defendants are attuned to the attorneys’ level of
trustworthiness and expertise, although with differing effects. The attorney’s level of trust (high)
played a role in defendants’ willingness to follow the attorney’s advice and plea decisions, while
the attorney’s level of expertise (high) played a role in defendants’ overall confidence in their
decision. This attention to attorney interpersonal skills further supports a more defendant-
centered approach to lawyering (Beeman, 2018), where emphasis is placed on rapport- and trust-
building. This study contributes to our knowledge of how defense attorneys influence plea
decisions by demonstrating that individuals are responsive to interpersonal skills when assigning
weight to their attorney-client experience.
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Table 1
Pilot Study Ranking Scores for Attorney Expertise
Item Score Ranking
Attorney seemed familiar with the law in that 560 1
jurisdiction
Attorney seemed familiar with legal options and 500 2
consequences for this type of crime
Attorney seems informed of facts of the case 499 3
Attorney seems to have experience with these types of 474 4
cases (e.g. criminal)
Attorney seems informed of client’s situation 445 5
Attorney informs the client about their legal experience, 426 6
including relevant education and training
Attorney seemed knowledgeable about best solution to 407 7
the case
Attorney has met with other individuals involved with 343 8
the case (e.g. prosecutor, investigator)
Attorney brings to the client’s attention when issues are 338 9
beyond his or her legal competence or training
Attorney seems well prepared for meetings with client 335 10
Attorney appeared confident in meetings with client 275 11
Attorney showed empathy towards client and seemed 247 12

interested in their comments
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Attorney seemed to take control in meetings with client 156 13

Note. Factors are ranked from most important factor to least important factor. Scores created by
transforming participants’ ranked response to a value and summing across individual items (e.g.,

items ranked 1% out of 13 were given a value of 13, 2" out of 13 were given a value of 12).
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Table 2

Pilot Study Ranking Scores for Attorney Trustworthiness

Item Score Ranking

Attorney does what they say they will 562 1
Attorney was honest with client about potential 546 2
consequences
Attorney seems to tell the truth 508 3
Attorney has regular communication with the client 398 4/5*
Attorney told their client they could depend on them 398 4/5*
Attorney appears to be respected by the judge 352 6
Attorney brings to the client’s attention when issues are 349 7
beyond his or her legal competence or training
Attorney appears to be respected by the prosecutor 296 8
Attorney seems friendly toward their client 270 9
Attorney represented an acquaintance in the past 240 10
Attorney seems to have a friendly relationship with the 213 11
judge
Attorney seems to have a friendly relationship with the 158 12

prosecutor

Note. Factors are ranked from most important factor to least important factor. * tied for 4™ place

in rankings. Scores created by transforming participants’ ranked response to a value and

summing across individual items (e.g., items ranked 1% out of 13 were given a value of 13, 2"

out of 13 were given a value of 12).
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Table 3

Qualitative Motivations for Participants’ Decisions: Categories, Percentages, and Descriptions

Category Agreement Percentage Description
Cronbach’s o

Good deal 0.838 24.80% Referenced that plea deal was good and
fair

Avoid 0.930 22.80% Desire to avoid punishment such as jail

punishment time, criminal record, collateral
consequences

Guiltiness 0.816 21.50% Referenced guilt

Worse 0.859 16.20% Referenced desire to avoid more severe

consequences consequences (worse sentence, future
bad deals, prosecutor not bargaining in
future)

Defense-negative 0.951 8.90% Referenced that defense attorney was
unhelpful, unreliable, not putting in
appropriate effort

Evidence 0.809 8.30% Referenced strength of the evidence
against them

Accept fault 0.834 7.90% Desire to accept culpability and

responsibility
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Defense-positive 0.977 7.60% Referenced that defense attorney was
trustworthy; wanted to follow their
advice

Plea-instrumental 0.762 7.60% Referenced that the plea is less risky,
more certain, and quicker

Better offer 0.893 7.00% Expressed desire for future plea offer or
to protest the charges (go to trial)

Best option 0.681 5.30% Referenced that this was the best option

Bad deal 0.819 5.00% Referenced that the plea deal was unfair
and bad; found the terms unreasonable

Comparable 0.744 4.60% Referenced their perception of how this

fairness type or case should be handled; deal was
fair, better than expected

No fault 0.801 4.30% Denied fault or culpability

Note: themes are not mutually exclusive. Percentage indicates percentage of participants who

referenced theme as motivation. N = 302 responses.
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Appendix
Hypothetical Scenario

Charge and case details

You were driving home after meeting up with friends for drinks to celebrate one of their
birthdays last month. You only had two beers, but you hadn’t eaten much that day and the effect
of the alcohol was noticeable. Still, feeling confident that two beers wouldn’t incapacitate you,
you said goodnight to your friends and drove home. On the way home, your cell phone slid out
of your jacket pocket and under the seat. Instinctively, you glanced down to see where it had
fallen and by the time you looked up it was too late; your car jumped the curb and smashed into a
lamp post.

Fortunately, you were driving at a relatively low speed and you were able to walk away from the
crash without any injuries. As you got out of the car to survey the damage, a police officer
showed up. Suspecting alcohol, the officer gave you field sobriety tests, made you recite the
alphabet, stand on one leg, and try to touch your nose with one finger. The officer shined a
flashlight in your eyes, made you look left and right, and saw that your eyes were red and
watery. Even though you passed the sobriety tests, because you had hit a lamp post and your
eyes were red and watery, the officer placed you under arrest and then gave you a Breathalyzer
test. The test reported that your breath alcohol concentration (BrAC) was .10, just above the legal
limit of .08. The officer then took you to the station to get a blood test, which showed that your
blood alcohol concentration (BAC) was .09, still just above the .08 limit. You were charged with
one count of Driving Under the Influence (DUI).

After the police ran a background check on you, an officer booked you and you spent the
remainder of the night in police custody. In the morning, you were taken to criminal court for an
arraignment so that the Judge could inform you of the formal criminal charges against you as
well as your rights.

Just before the arraignment, you met your defense attorney to discuss the case and your
concerns. When you asked your attorney about their experience with these types of cases, your
attorney told you that [in their many years practicing, they have handled a lot of drinking
and driving cases, and are very familiar with the particular law in this jurisdiction for
these types of cases. They told you that you’re in good hands / they haven’t handled many
drinking and driving cases, so this isn’t necessarily in their “wheelhouse” of typical cases
and that they aren’t entirely familiar with the law in this jurisdiction for these types of
cases. But they told you that you’re in good hands]. Your attorney also told you that the
prosecutor does not offer plea deals at arraignment but that they will meet to discuss possible
charge or sentence reductions before your next court date.

At the arraignment, the Judge determined that you were not a flight risk and decided not to set
bail, so you were released on your own recognizance with instructions to return three weeks later
for a possible plea hearing.



INFLUENCE OF ATTORNEY ON PLEA DECISION-MAKING 47

Plea Details

You received the following phone call from your attorney three days before your court date. [As
promised in your emails back and forth the last two weeks, your attorney has called you
twice already with updates but you are still waiting to hear about the finalized plea offer.
Your attorney seems to be as dependable about responding to you as they said they were. /
Although you have emailed your attorney several times throughout the last two weeks, they
have not replied. And, despite promising to keep you updated with phone calls, this will be
your first phone conversation and you are waiting to hear about the finalized plea offer.
You’re worried that they might not be as dependable as they said they were]. Your attorney
said the following:

Good afternoon. | talked with the prosecutor about possible disposition options and now want to
relay that information to you. The prosecutor has offered you the following plea deal:

e Regarding the Charge:_You would plead guilty to a Conditional Discharge (CD) of 1
year — specifically, this means that if you complete certain conditions (per the sentence
penalties specified below) and do not have any new re-arrests or criminal offending
within that time period, the conviction will be discharged and when the one year term is
over this criminal charge will be sealed by the court and cannot be accessed by most
employers.

e Regarding the Sentence: If you plead guilty to the Conditional Discharge, your sentence
will include the following penalties:

e Completion of a Drinking and Driving Program.

e Completion of 20 hours of community service. The court will provide you with a
list of eligible locations near your home and/or work that you may choose from.

e Driving a car with an Ignition Interlock Device (1ID) for 6 months. The device
prevents the vehicle from being started until you, the driver, provide an
acceptable breath sample under the legal BAC .08 limit.

e A license suspension for 90 days — | negotiated this part of the plea with the
prosecutor and was able to get you limited driving privileges that include an
exception for driving to or from school or work for yourself and any of your
dependents, including children and elderly.

Your attorney then told you [about what they learned from their experience with similar
cases and extensive research surrounding possible direct and indirect consequences
associated with accepting this specific offer. / they are not entirely sure what the potential
consequences would be if you don’t accept this specific offer and don’t have the time to
research them]. Your attorney also told you how they have tried to be very transparent and
honest with you about all possibilities. [And you believe them/But you’re not so sure that you
believe them]. When you asked your attorney about their advice and what they think you should
do, your attorney said the following:

[Based on the specific circumstances in this particular case / I’'m not entirely sure of the
specifics of this case, but regardless] | suggest you accept [reject] this plea offer.

Because really it boils down to this - you never really know if the prosecutor will come back with
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another offer or what that offer will look like. Sure, they could always come back with a better
offer. Or they could be annoyed if you reject their offer and decide not to bargain with you
anymore, come back with the same offer, or offer a less desirable plea deal than this one. It
really could go in any direction. But this is your decision to make. But again, | believe this to be
a good offer and think you should accept this offer / I believe this might not be the best offer,
and think you should reject this offer].

You will now be asked to make a decision about whether to accept or reject the
prosecutor’s plea offer. Please make this decision as if this was a true scenario.
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