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Drawing the Line Between Acceptable and UnacceptadlCross-examination
of Child Sexual Assault Complainants: concerns abduhe application of s
41 Evidence Act 1995 (NSW & Cth) and s 41Evidence Act 2008 (Vic)

Russell Boyd' and Anthony Hopkins®

Section 41 of the Evidence Act 1995 (NSW & Cth) and s 41 Evidence Act
2008 (Vic) now require judges to intervene to protect vulnerable witnesses,
thereby reducing trauma, encouraging participation in the criminal justice
system and ensuring that such witnesses have the opportunity to tell their
story. Some of the most vulnerable witnesses are child sexual assault
complainants. For them and for others, the provision is intended to set a
new standard for cross-examination. However, a study of experienced
prosecution and defence barristers from the Sydney metropolitan region
suggests that the provision could fail to meet its objectives. While ever
cross-examiners are required to take to their feet and pit their wits against
child sexual assault complainants, the line between acceptable and
unacceptable cross-examination will be difficult to draw.

Cross-examination is central to the adversariatesysof justice. Yet cross-examination is
traumatic for those who are subjected to it. Thauma is particularly evident and well
documented in relation to child sexual assault damants, though it may be occasioned
wherever there is a significant power imbalancevbet the questioner and the witness.
Arguably, a certain level of trauma is unavoidable necessary consequence of the testing of
a witness’s evidence at trial. However, considemtf the appropriate limits of permitted
cross-examination is critical to reducing traunteeréby ensuring that voices are not silenced

and that the truth is not obfuscated.

Courts and legislatures have sought to draw a lie®eveen acceptable and unacceptable
guestioning in cross-examination in an attempt tobcwhat are now termed “improper
guestions”. In New South Wales, these efforts hagsulted in the enactment of a

reinvigorated s 4Evidence Act 199BNSW). An identical section has been introducethi
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Evidence Act 1998Cth). Both took effect on 1 January 2009. Thenges impose a duty on
judges and magistrates to intervene to curb “im@rauestions”, and broaden the applicable
definition. To date there has been no formal evadnaf the effectiveness of these legislative
amendments. Whilst the focus of this article isttoe New South Wales and Commonwealth
sections, the lessons drawn are relevant to theatpe of s 41Evidence Act 2008Vic),
despite differences in its drafting. The Victorigrovision came into operation on 1 January
2010.

This paper presents the findings of a series afrimgws with experienced defence and
prosecution barristers with respect to the impdca g@rovision upon which the new s 41
Evidence Act 1995NSW) was modelled, s 275&riminal ProcedureAct 1986 (NSW).
Section 275A came into effect on 12 August 2005hwvite legislative expectation that it
would set a “new standard for the cross-examinatiowitnesses™. Although the study was
of small scale, the principal finding was that $&7made little if any difference to questions
asked of child sexual assault complainants, alkggis failure that does not auger well for the
operation of the new s Avidence Act 199BNSW & Cth) or s 4Evidence Act 2008Vic).

The findings indicate that drawing the line betwesmtteptable and unacceptable cross-
examination is not simply a matter of legislatividition or mandated powers of intervention

— it is a question of perspective. The questiok®@sn cross-examination of a child witness
may appear improper from the perspective of a childy person or a person with specialised
knowledge of child development and child behavid&nd yet, those same questions may be
viewed as entirely proper from the perspective exfal participants, long trained in the

adversarial process and cognisant of the centrafitgross-examination to the defendant’s

right to a fair trial. Ultimately it is the lattgrerspective that counts in court.

The challenge then, for those concerned to lim& ttauma experienced by child sexual
assault complainants through cross-examination \anderable witnesses generally, is to
reconcile the competing perspectives. Considerateeds to be given to the extent to which

this is ultimately achievable and the conditionsddemwhich progress can be made. In

! New South WalesRarliamentary Debated, egislative Assembly, 23 March 2005, 14900 (Bob ietAttorney
General).



determining this, close attention must be paichtorble and responsibility of the defendant’s

lawyer in the adversarial system of trial.
CHILD SEXUAL ASSAULT: TRAUMA, TRUTH AND ATTRITION

The prevalence of child sexual assault is bothudigtg and well documented. About one in
four girls and one in eight boys are sexually abuiseAustralia’ Yet most offences are never
reported® Of those that are, the percentage that resultomviction is alarmingly low/.

Statistics vary across studies and jurisdictiors tlyey tell a similar story. Following a review

of the empirical evidence, Eastwood, Kift and Greseclude:

If 100 children are sexually abused, it is likeyat only about 10 of those children will
actually report the abuse. Of those, only aboutlbreaach committal proceedings in the
lower courts, and only 2 or 3 will reach the higheurts. Of those, only about 1 or 2 cases
will result in convictior

This high attrition rate is, no doubt, partly a sequence of theature of child sexual assault
cases. There are at least two relevant aspeds:ifirs often the child’s uncorroborated word
against that of the adult perpetrat@nd second, grooming and consequent delayed irport
are more the rule than the exceptioiWith the prosecution required to prove its casgond
reasonable doubt, these factors unavoidably rethee@rospects of success. However, for at

least the last decade, it has been widely recodriss the traumatising effect of participating

2 Eastwood C, Kift S and Grace R, “Attrition in GhiBexual Assault Cases: Why Lord Chief Justice iGadeit
Wrong” (2006) 16 JJA 81 at 82; Eastwood C, “Chiek@al Abuse and the Criminal Justice System: What
Educators Need to Know” (2003) 8(Australia and New Zealand Journal of Law and Edigral09 at 112;
James M, “Child Abuse and Neglect: Part 1 — Redgdithe Issues”Trends and Issues in Crime and Criminal
Justice No 146 (Australian Institute of Criminology, 2008 1- 3.

3 Legislative Council Standing Committee on Law dndtice, Parliament of New South WalReport on Child
Sexual Assault Prosecutio(®002) xi; Gelb KRecidivism of Sex Offenders Research P@gmtorian
Sentencing Advisory Council, 2007) pp 3-7.

* Queensland Crime and Misconduct Commissgseking Justice: An Inquiry into How Sexual Offerare
Handled by the Queensland Criminal Justice Sy$8883) pp 58-59; Fitzgerald J, “The Attrition ofx&ial
Offences from the New South Wales Criminal Jus8gstem”,Crime and Justice BulletiNo 92, NSW Bureau
of Crime Statistics and Research, 2006); New S@{ales Bureau of Crime Statistics and Researbk,
Progress of Sexual Offences Through the NSW Crirdusdice System: 2004 — 20(2008).

® Eastwood, Kift and Grace, n 2 at 90; See, alsssibs A, “Prosecuting Child Sexual Assault Cases: T
Specialise or Not, That is the Question” (2006Y2)8Current Issues in Criminal Justic3l8 at 318.

® Legislative Council Standing Committee on Law dndtice, n 3 at 10.

" Cossins A, “Prosecuting Child Sexual Assault Cages Vulnerable Witness Protections Enough?” 18(2)
Current Issues in Criminal Justi@99 at 306; Brennan M and BrennanS&ange Language: Child Victims
Under Cross-Examinatio(8” ed, NSW Centre for Teaching and Research in ldtefd/agga Wagga, 1988,) p
89.



in the criminal justice system is itself a causehigh attrition® Those who might report are
put off by the expectation of trauma, and those wboreport may discontinue due to the
actual experience of it. Further, for those chidnehose cases do come to trial, it is
recognised that the experience of trauma will, @noevitably, have a detrimental impact on
the quality of their evidenceLeaving aside these silencing effects, the objéateducing
trauma for child participants in the criminal jegtisystem is an accepted end in itSlf.is
hard to justify encouraging child sexual assauthglainants into a system which itself causes

further trauma and abusk.

In response to these concerns, a raft of changesux processes and procedures have been
brought in across the countiy,many modelled on the pioneering approach of Wester
Australia®® These include: reducing delay; pre-recording evie; shielding the child from
the accused by enabling them to testify from a temocation and prohibiting cross-
examination by the accused in person; facilitathmginvolvement of a support person or child
intermediary; and limiting the number of occasidinat a child is required to give evidence
and thereby be exposed to cross-examindfiothis final objective has been achieved by
prohibiting the questioning of child sexual assawalbmplainants during committal
proceedings?® and through recorded pre-trial hearin§sapable of being played at trial and
re-trial in the event of successful appeal. By st theconductof cross-examination at trial

has been left relatively untouched, despite itdredity to the court process for child sexual

8 See, eg, Legislative Council Standing Committe¢@n and Justice, n 3, p19; Explanatory Memorandum,
Sexual and Violent Offences Legislation AmendmeititZB08 (ACT) p 2.

® Cashmore J and Trimboli 3n Evaluation of the NSW Child Sexual Assault $fistilurisdiction Pilot(New
South Wales Bureau of Crime Statistics and Resedfb) p 62.

19 Convention on the Rights of the Chitgpened for signature 20 November 1989, ATS 19944 38 (entered
into force 16 January 1991): “State Parties sl tall appropriate measures to promote physiahl an
psychological recovery and social reintegratioma ahild victim of: any form of neglect, exploitatioor abuse;
torture or any other form of cruel, inhuman or @eting treatment or punishment; or armed conflistech
recovery and reintegration shall take place inrarirenment which fosters the health, self-respect @dgnity of
the child.”

1 See Eastwood C, “The Experiences of Child Complatis of Sexual Abuse in the Criminal Justice System
Trends and Issues in Crime and Criminal Justie 250 (Australian Institute of Criminology, 20031.

12 See generally, Cashmore J, “Child Witnesses: Tidiial Role” (2007) 8 TJR 281.

13 For a history of child witness reforms in West@urstralia, see generally, Jackson H, “Child Witressin the
Western Australian Criminal Courts” (2003) €rim LJ 199.

14 See, eg, Richards K, “Child Complainants and therGBrocess in AustraliaTrends and Issues in Crime and
Criminal JusticeNo. 380(Australian Institute of Criminology, 2009); Cossjm 7.

15 See, egCriminal Procedure Act 1986NSW) s 91(8).

16 See, egEvidence Act 1908NVA), s 106K;Evidence (Miscellaneous Provisions) Act 198CT), Part 4,
Division 4.2B.



assault complainants, and their persistent digaatisn with it*’

This paper is concerned with both the trauma oooasi by cross-examination and with the
role and responsibility of the cross-examiner ia #uversarial system. It seeks to provide an

explanation for the failure of legislative attemfsconstrain the cross-examiner.
CROSS-EXAMINATION — THE TRAUMA OF BEING CHALLENGED.

He was really mean... yea he kept saying “you’redyiyou’re lying, | know this is lies”. | felt
pretty upset because | knew it was the truth. (NSWd, 13yrs):®

Eastwood and Patton, in their oft-cited 2002 stuliyind that the experience of cross-
examination was the “overwhelming area of concerrafl children.*® This finding has been
supported in subsequent studies reporting the ixmeas of child complainant$,or juror

perceptions of those children’s experientes.

In particular, child sexual assault complainantgorethat being accused of lying is the most
significant cause of trauma experienced duringsseosminatiorf? If it is accepted that being

“believed” is central to the rehabilitation of siwers of child sexual assault, suggesting to
such children that they are “making things up” neaye damaging psychological effetis.

Further, it can diminish their ability to testifyearly and fully, since children who have been
sexually abused “often have poor self-esteem, bldmamselves, feel guilty and ashamed of
the abuse” such that accusations of lying can umier their confidence and “fragment an

already fragile self-image®

The challenge to the veracity of a child’s allegatof sexual assault — as a lie, or as the result

" Cossins A, “Is There a Case for the Legal Reptasien of Children in Sexual Assault Trials” 16@irrent
Issues in Criminal Justic&60 at 160.

18 Eastwood C and Patton Whe Experiences of Child Complainants of Sexuakaliithe Criminal Justice
Systen{report to the Australian Criminology Research @alj 2002) pp 60-61.

19 Eastwood and Patton , n 18, p 59.

20 gee, eg, Cashmore and Trimboli, n 9, p 50.

2 cashmore J and Trimboli L, “Child Sexual AssauitlE: a Survey of Juror Perception€time and Justice
Bulletin No. 102 (NSW Bureau of Crime Statistics and Redga006).

22 Eastwood, n 11, p 5; Cashmore and Trimboli, n49p

# Eastwood, n 2 at 111.

% Davies E, Henderson E and Seymour FW, “In theésts of justice? The cross-examination of child
complainants of sexual abuse in criminal proceedi$997) 4(2)Psychiatry, Psychology and La&#L7 at 227.
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of suggestion, fabrication or fantasy — may be maidectly or in a variety of more subtle
ways, all aimed at undermining the credibility betchild and their evidené@.The cross-
examiner may seek to impeach the child witness dtgbdéishing a failure to recall specific
details in relation to the alleged sexual assaelties of assauffsor sequences of events; by
establishing inconsistencies in the child’s testijmoor between the child’s testimony and
evidence previously given by them; or by seizinguplelayed disclosuré.Each of these

approaches may be perceived as unfair by the child.

Irrespective of the content of questions askedassexamination, frequently it is therm of
words used by the cross-examiner that troublesl etiinesses. Lawyers often “ask questions
with advanced vocabulary and/or legal terminologyor. with complex syntax and sentence
structures.® And they are noted for the frequent use of negafidouble negatives and multi-
part questioné’ The result is confusion. Such questions “dimirtisé capacity of children,
adolescents and adults to understand what is lmskgd and reduce the accuracy of their
responses®’ These concerns are heightened because children \laiable developmental
levels and linguistic skills. In their evaluatiorf the western Sydney pilot specialist
jurisdiction established in 2003, Cashmore and balnrated defence lawyers “poorly in
terms of adapting their questions to the child's asterms and structure$” These findings
were consistent with the views of a significant tn@mof the 277 jurors sitting on the 25 trials
as part of the same pilét.Nearly a third of the jurors rated the child’s erstanding of the
defence lawyer’'s questions as “poor”, and overalyd5 commented that defence lawyers
asked age-appropriate questions. However, 35 jumrgust over half of the trials, made

specific comments about the inappropriatenessefjtiestions asked by defenders, describing

% See, eg, Davies, Henderson and Seymour, n 2%6atC2&hmore and Trimboli, n 9, p;4Baylor, S C,
Surviving the Legal Systgi@oulomb Communications, Melbourne, 2004) pp 124:16

26 Cashmore and Trimboli, n 9, p 48.

2" egislative Council Standing Committee on Law dndtice, n 3, p 68; Davies, Henderson and Seymadz#,
at 219.

28 Kebbell M and Johnson S, “Lawyer's questioning: éffect of confusing questions on witness configesnd
accuracy” (2000) 24(d)aw and Human Behavio29 at 630; See, also, Brennan and Brennan, nafeiian
A, Blades M and Spencer C, “How and Why Do ChildRespond to Nonsensical Questions?” in Westcott HL,
Davies GM and Bull RHC (edsEhildren's TestimongWiley, 2002) pp 147-159; Cashmore and TrimboB, n
pp 46-47.

9 Kebbell and Johnson, n 28.

30 cashmore and Trimboli, n 9, p 46; Kebbell and 3olnnn 28.

31 cashmore and Trimboli, n 9, p 47.

32 cashmore and Trimboli, n 21: 14 of the trials weithin the specialist jurisdiction, 11 were in tbemparison
registry.



them as ambiguous, repetitive, confusing (sometimésntionally) and too difficult for

children of that age or mental abilty.

Compounding these problems is the usteaflingquestions — théngua francaof the cross-
examiner® Essentially, a leading question is a question dictly or indirectly suggests a
particular answet> For exampleYour sister was in the next room, wasn't she? Yauldc
have called out to her, but you didn’t, did y8u®r: You don’t remember the details, do you?
Such questions do not give the child an opportuwitgxplain why he or she didn’t call out, or
why details were forgotten, they simply requireadfirmative or negative response. Indeed,
such questions demonstrate that the line betwesmmemt and question is difficult to draw.
Typically, in cross-examination, the witness’s gt “structured”, “segmented”, “organised”,
“interrupted” and ultimately “told” by, and in theords of, the cross-examingr.lt is
unsurprising then to hear a child complain thairtheestioning was unfair because the lawyer

“tried to put words in my mouth®

Beyond complaints of developmentally inappropriateguage and the form of the questions,
is the manner and tone in which questions are asketithe length of the ordeal. The way a
cross-examiner goes about the process of challgrienchild witness has the clear potential

to impact on the experience of the child, and tbapacity to tell their story.

He [defence counsel] got me all stressed and cedfude was yelling at me. He was
jumping up and down, banging his thing down at (@.D Child, 14 years§®

Aggression, sarcasm and condescension may all ogsed. In their evaluation of the

western Sydney pilot jurisdiction, Cashmore andriboli observed that half of the defence

33 cashmore and Trimboli, n 21, p 6.

34 Leading questions are ordinarily permitted in cross-examination, but not in evidence in chief; see, eg,
Evidence Act 1995 (NSW) s42, s 37.

% See edevidence Act 199BNSW) Dictionary, also included within the defioit is a question that “assumes
the existence of a fact the existence of whicin dispute in the proceeding and as to the existefiadich the
witness has not given evidence before the queitiasked.”

3 Adapted from Taylor, n 25, p 166.

3" Eades D, “Diana. Telling and Retelling Your StaryCourt: Questions, Assumptions and Intercultural
Implications” (2008) 2@urrent Issues in Criminal Justi@09 at 211-212.

38 Cashmore and Trimboli, n 9, p 57, report of a éanold complainant.

39 Eastwood and Patton, n 18, p 59.



lawyers adopted one or all of these approathesimilarly, lengthy periods of cross-
examination and repetition in questioning have ¢hpacity to weigh on the child, causing
them to break dowft:

Finally, a full understanding of the experience afild sexual assault complainants as
witnesses requires an analysis of the relative pawme position of the participants to the
linguistic event of cross-examinatidh.It cannot be forgotten that the child is being
challenged by an adult who is socially esteemenkd, confident and comfortable with their
role as cross-examiner. Moreover, this challengedalace with the apparent tacit approval
of the even more learned and esteemed trial judig®e.in this setting, before the eyes of yet
more adult jurors sitting in judgement, that thédckexual assault complainant learns how the

adversarial system seeks to discover the “truth”.

CROSS-EXAMINATION — AT THE HEART OF THE ADVERSARIAL SYSTEM

“Confrontation and the opportunity for cross-exaation is of central significance to the
common law adversarial system of tridf’'Understanding the reason for this, and the purpose
of cross-examination, is critical to efforts to hamse the experience of child sexual assault
complainants and to the very definition of an ingEoquestiort’ The content and form of
guestions, as well as the manner in which theyasked, is a function of the cross-examiner’s
purpose. To understand this purpose requires cenagidn of the role and responsibility of the
defendant’s lawyer at trial. Indeed, it requiressideration of the very nature and purpose of

the adversarial trial itself.

Wigmore has argued that cross-examination is “tleatgst legal engine ever invented for the

discovery of truth® But this is not borne out by the experience oficclsiexual assault

0 Cashmore and Trimboli, n 9, p 49.

1 Eastwood and Patton, n 18, p 60.

*2Eades D, n 37, 211-212.

*3Lee v The Queef1998) 195 CLR 594 at 602 (Gleeson CJ, GummowhKiHayne and Callinan JIsolin v
The Queer{1993) 86 CCC (3d) 481 (SCC) at 516 — 517.

* Hunter J, “Battling a Good Story: Cross-examining Failure of the Law of Evidence” in Roberts B an
Redmayne M (eds)nnovations in Evidence and Proof: Integrating Thedresearch and Teachitg007, Hart,
Oxford) 262, p 266.

> Wigmore JHEvidencgrevised ed, 1974) vol 5, p 32.
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complainants in the witness stand. Discovery of ttlih is not the purpose of the cross-

examiner, even if it may be the purpose of thé.tria

Of the nature of the adversarial trial, Gleesorh@&d said:

In our system of criminal justice, a trial is cootkd as aontestbetween the prosecutor
(almost always a representative or agency of tleewive government) and the accused
(almost always an individual citizen). In the casfea trial by jury for an indictable
offence, the presiding judge takes no part in theestigation of the alleged crime, or in
the framing of the charge or charges, or in théngabf the evidence. Where the accused
is represented by counsel, the judge's intervesifiothe progress of the case are normally
minimal (emphasis addedj.

The adversarial system, as described, is saideftett values that respect both the autonomy
of parties to the trial process and the impartiadit the judge and jury*’ The judge’s role is
to hold the balance between contestdhtsyithout entering the arena so as to show

partisanship for either sid®.

Of the purpose of the adversarial system of thatholas Cowdery QC, Director of Public

Prosecutions in NSW, has argued:

It is not directed to the ascertainment of trutesmite our pretences to the contrary,
especially in criminal law. The attainment of jastibecomes incidental to the immediate
battle ... In war the first casualty is the trdth.

Few are in a better position than he to know whethe a matter of fact, truth emerges from

the trial process. Though whether the truth doedoes not emerge by design is a more vexed
guestion. The Australian Law Reform Commissionanmswer to its reference to review the

laws of evidence and propose uniform evidence leps to regulate the adversarial system

of trial, argued that “a trial is not a ‘search tbe truth™.>! In apparent contradiction, the

Commission went on to argue that the trial doesvdive a serious attempt to reach

“6 Doggett v The Queg2001) 208 CLR 343 at 346 (Gleeson CJ).

“" Doggett v The Queg2001) 208 CLR 343 at 346 (Gleeson CJ).

“8 Whitehorn v R1983) 152 CLR 657 at 682 (Dawson J).

%9 Jones v National Coal Boafd957] 2 QB 55 at 63-65, [1957]2 All ER 155 at 1(B%enning LJ);Galea v
Galea(1990) 19 NSWLR 263 at 281-282 (Kirby A-CR;v Esposit§1998) 45 NSWLR 442 (Wood CJ with
James and Adam JJ agreeing).

0 Cowdrey N, “Justice in Pursuit of Lawyers” (speeefivered at St James Ethics Centre, Sydney, 2t
1997) in Whitton EThe Cartel(Herwick, Sydney, 1998) p 92.

®1 Australian Law Reform CommissioByidence Report No 38 (1987) [3.32].
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conclusions about what occurred in the pastihd that the “credibility of the trial system
ultimately depends on performance” in the “factfirg task of the courts® One is left to
wonder how the adversarial system can be saidforpeif it is not seekingrue facts, and
how a distinction can then be drawn between thet-fiading task” and “a search for the

truth”?

By contrast there are judicial statements placimg $earch for truth centre stage in the
adversarial system of trial: statements such asrtteale by Justice Stewart of the United
States Supreme Court that “[t]he basic purposetdfkis the determination of trutt? or by

Vice-Chancellor Knight Bruce that “the discoverydarindication and establishment of truth
are main purposes certainly of the existence ofrBoaf Justice™ or by Evatt J in

maintaining that the common law rules of evidemmy largely adopted in uniform evidence
legislation, “represented the attempt made, thramghy generations, to evolve a method of
inquiry best calculated to prevent error and eliith”.>® Implicit in these statements is the

expectation that the truth will emerge from theusttengagement of the contestatts.

However, Vice-Chancellor Knight Bruce continuedrdih, like all other good things, may be
loved unwisely—may be pursued too keenly—may costrhuch.®® The search for truth,

then, is tempered by other values. Chief amongssethis the value placed on individual
liberty, reflected in the presumption that a perserinnocent until proved guilty beyond
reasonable doubt and the principle that a findihguolt should not be made without there

having been a fair trial.

[E]very accused person is entitled to a trial inckhthe relevant law is correctly explained
to the jury and the rules of procedure and evidemesstrictly followed. If there is a failure
in any of these respects, and the appellant magliichave lost a chance that was fairly
open to him of being acquitted, there is, in theseyf the law, a miscarriage of justice.

%2 Australian Law Reform Commission, n 51 at [3.32].

%3 Australian Law Reform Commission, n 51 at [3.46].

> Tehan v ShotB882 US 406 at [15] (1966).

> Pearse v Pearsgl846) 1 De G & Sm 12 at 28-9, 63 ER 950 at 957.

% R v War Pensions Entitlement Tribunal; ex pastet (1933) 50 CLR 228 at 256.

> Jones v National Coal Board [1957] 2 QB 55 at 63-65, [1957]2 All ER 155 at 159 (Denning LJ).

%8 pearse v Pearse (1846) 1 De G & Sm 12 at 28-9, 63 ER 950 at 957; Spigelman JJ, “The Truth Can Cost Too
Much: The Principle of a fair Trial” (2004) 78 AL2D at 29.

*¥Mraz v The Quee(l955) 93 CLR 493 at 514 (Fullagar J).
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Whilst insistence on a fair trial can trump theti? it does not necessarily do so. Indeed, a
primary objective of the insistence on a fair tisathe avoidance of wrongful conviction of the
innocent! Yet the principle of a fair trial has been auttatively described as “[t]he central
prescript of our criminal law®? indicating that adherence to the rules of evidesoe trial
procedure are the immediate curial aims. Truthelegated to a secondary status: while
desirable, it is not directly sought. In other wgrds emergence is entrusted to the syskem.
so far as the trial is a search for the truths i@ isearch that is strictly bounded by the rules of
engagemerftt and the “overriding common law requirement tha¢ ttriminal trial be

“fair"". 64

Central to the principle of a fair trial is the daflant’s lawyer: “[S]o far as serious offences
are concerned, legal representation, where itsiret® is essential for a fair tridi®. Indeed,
the absence of a legal representative for the adcias a serious offence, such as child sexual
assault, is itself a basis for a finding that tHese been a miscarriage of justiteAnd one of
the central roles of the criminal defence lawyetoi€ross-examine, competently, effectively

and with the “maximum zeal permitted by la{"This is the defence lawyer’s responsibility:

A barrister must seek to advance and protect tlemttd interests to the best of the
barrister’s skill and diligence, uninfluenced by tharrister’s personal view of the client
or the client’s activities, and notwithstanding ahgeatened unpopularity or criticism of
the barrister or any other person, and always ¢or@ance with the law %,

0 R v Swaffield (1997) 192 CLR 159 at 194 (Toohey, Gaudron and Gummow JJ).

®1 Dietrich v The Queen (1992) 177 CLR 292 at 372 (Gaudron J); Law Reform Commission, Evidence, Report
No 38 (1987) [3.35]; though a miscarriage of justice can at law be said to occur even in the case of a guilty
person being found guilty.

%2 Jago v District Court (NSW)(1989) 168 CLR 23 at 56 (Deane J); McKinney v The Queen (1991) 171 CLR
468 at 478; Dietrich v The Queen (1992) 177 CLR 292 at 299, 326, 330; Spigelman, n 58 at 30.

%3 Nagorka F, Stanton M and Wilson M, “Stranded Between Partisanship and the Truth? A Comparative
Analysis of Legal Ethics in the Adversarial and Inquisitorial Systems of Justice” (2005) 29 MULR 448 at
462.

® Dietrich v The Queen (1992) 177 CLR 292 at 327 (Deane J).

® Dietrich v The Queen (1992) 177 CLR 292 at 372.

% Dietrich v The Queen (1992) 177 CLR 292 at 311 (Mason CJ and Deane J), 337 (Deane J), 362 (Toohey J),
369-370 (Gaudron J).

" Luban D, “Twenty Theses on Adversarial Ethics” in Lavarch M and Stacy H (eds), Beyond the Adversarial
System (Federation Press, Sydney, 1999) 134, p 140.

% New South Wales Bar Council, The New South Wales Barristers’ Rules (consolidated in June 2008) Rule
16, http://www.nswbar.asn.au/docs/professional/rulak#® july2008.pdfviewed 16 December 2009.
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Though the defence lawyer is bound by evidentiacedural and ethical ruf®swhich may
facilitate discovery of the truth, their purposenist to uncover the truth. That is, unless the
truth happens to coincide with their client’s instiions. In this, their role differs from that of
the prosecutor who, as a representative of the,statrequired to “act with fairness and
detachment and always with the objectives of estaiblg the whole truth in accordance with
the procedures® The purpose of the criminal defence lawyer atl isato persuade™* to
persuade the jury that that there is insufficierilence to be satisfied beyond a reasonable
doubt of the defendant’s guilt, and thereby win tase. In cross-examination, though they
may be questioning the child, communicating wité thild is not the focus of their linguistic
engagement. The cross-examiner is, throughout, eoriwating with the jury?

As a consequence of receiving instructions fromabeused denying the charge, the defence
lawyer mustchallenge the truthfulness of the complainantsTikiexplicitly required by the
rule in Browne v Dunn1893) 6 R 67. But it is not enough to simply chadie. In order to
meet their ethical duty to advance their cliengse; the challenge must be persuasive. The
powers of the cross-examiner must be brought to treaindermine the credibility of the
complainant, and their evideriée- a task made more acute by the fact that vegndfie only
evidence is the word of the child. The challengesinihe made vigorously and with apparent
conviction in the client's cause, persuading thfouthe appearance of having been
persuaded? The content, form and manner of the challengebeildesigned with persuasion
in mind. Questioning will demonstrate a case thearystory, which explains the “false”

testimony of the complainant, and where necessaiggests ulterior motives such as revenge

%9See, eg, lawyers primary ethical duty to the court, Giannarelli v Wraith (1988) 165 CLR 543 at 555-6
(Mason CJ), at 586-7 (Brennan |); and the lawyers ethical duty to consider the morality of their actions,
Mark S, Competing Duties - Ethical Dilemmas In Practice (Continuing Legal Education, Newcastle Law
Society, 19 October 2009) http://www.lawlink.nsw.gov.au/lawlink/olsc/ll olsc.nsf/pages/OLSC speeches
viewed 16 December 2009.

Whitehorn v The Quedi983) 152 CLR 657 at 663-664 (Deane J).

L Curthoys J and Kendall @dvocacy An IntroductiofLexisNexis Butterworths, Sydney, 2006) pp 2 & 136;
Henderson E, “Persuading and Controlling: The ThebiCross-examination in Relation to Children” in
Westcott, Davies and Bull (eds), n 28279.

2 Curthoys and Kendall, n 71, p 7.

3 Glissan JCross-examination Practice and Procedure and AlisinaPerspectivéLegal Books, Sydney,
1995) p 84, though note that cross-examiners drerted to “obtain evidence favourable to [theiignt” before
undermining the evidence of the witness or the @g&’s credibility.

" Rigg B, “Cross-examining Complainants in Sexuasa#dt Proceedings” (Paper presented at Public Hefén
Criminal Law Conference, Sydney, 8 March 2009) fée also, Leonie Flannery, “A Defence Lawyer’'s
Perspective” (2005) 28(1)niversity of New South Wales Law JourBaPR http://www.austlii.edu.au/cgi-
bin/sinodisp/au/journals/lUNSWLJ/2005/13.html viewiiDecember 2009.
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and attention seeking.For this story to succeed “[d]rama and emotiompgleal...are essential
ingredients”® Cross-examiners are exhorted to use leading iqnesn the interests of their
client, so as not to “lose control” of the witnesséstimony.” Finally, the manner and tone

adopted by the cross-examiner will be chosen $oinipact on the jury.

The techniques of advocacy are highly specialisedrned through years of experience.
Though it may be an unpleasant t&5kn child sexual assault cases defence lawyers are
obliged to pit their wits, their learning and expece, against the child. The power disparity
warrants the claim that “victory for the cross-exaen is too often the work of the trained
curial assassin ambushing an easy targedt, the even less flattering characterisatiorhef t
task of the defendant’s lawyer, that cross-exangirghildren is “... like shooting rats in a
barrel ... it is easy to confuse them and makehmytre telling lies"®® The central point is that
employing all of the techniques of advocacy agamsthild is normative behaviour in the
adversarial system of trial. We may recoil from coemts of defence lawyers such as “if in
the process of destroying the evidence it is nergds destroy the child — then so be®ityet

it must be acknowledged that:

This is not deviant or aberrant behaviour. It isatvlawyers are expected to do. In
other words, poor treatment of witnesses had nodotwith adversarial norms and
cultures of advocacy than with the strict lettettaf law®?

Where are the interests of the child in all of thi&/ho is to protect them — and perhaps
reassert the value of the truth? Some protectionbeaound in the ethical standards required
of cross-examiners in professional ruf2siowever, ultimately the responsibility for drawing

the line between acceptable and unacceptable es@ssination falls upon the trial judge,

> Davies, Henderson and Seymour, n 24, 224; Wedtcattd Page M, “Cross-examination, sexual abuse and
child witness identity” (2002) 1Child Abuse Revied37 at 145.

® Hunter, n 44, p 273; Curthoys and Kendall, n {13¢5.

" See, eg, Younger The Art of Cross-Examinatiog@merican Bar Association, Section of Litigatid®hicago,
Monograph Series, No. 1, 1976), commandment thréesden Commandments of Cross-examination is “use
only leading questions”; Curthoys and Kendall, ny152.

8 Flannery, n 74.

" Hunter, n 44, 271.

8 Brennan and Brennan, n 7, p 3, quoting anonymagistiate.

81 Eastwood C, Patton W and Stacy H, “Child Sexualige & the Criminal Justice Systeffi‘ends and Issues
in Crime and Criminal Justicblo. 99 (Australian Institute of Criminology, 1998)3.

8 Hunter, n 44, p 265.

8 See eg New South Wales Bar Council, n 69, Rule @phicating to some extent s Evidence Act 1995
(NSW).
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with or without the insistence of the prosecutopratective role that Spigelman CJ has noted
“is perfectly consistent with the requirements df trial”.?* Indeed, it has been suggested
that protecting the complainant witness is in faetrt of the concept of a fair trial — one that is

fair to the complainant, the accused and the conitgiufr
CROSS-EXAMINATION — AN EMERGING DEFINITION OF “IMPR  OPER”

Both “the dignity and wellbeing of witnesses” arttié’ public credibility and moral integrity
of the criminal process are jeopardised” by unaiséd cross-examinatidfi.These concerns
are not new. At common law, restraints on the eeasniner are imposed by long established
and well settled evidentiary rul85Such rules are said to be established, at legsaiin to
enable revelation of the trufA.They are an instance of the court’s inherent paweontrol
the conduct of proceedin§$As Heydon J elaborated kribke v The Quee(2007) 230 CLR

559 the common law has laid down rules to prevent:

» questions that are offensive, intimidating, haragsbadgering, belittling, bullying,
abusive or sarcastic;

» questions taking the form of comments on the winastheir testimonygr that cut
off a witness’s answers;

» compound questions, or questions that are othermisteading and confusing, for
example, because they may be lengthy, includecdlffivocabulary or use the
negative;

e argumentative questions and questions resting otraeersial assumptions.

Further, there is clear power to control irreleyaminecessary or repetitive questidhand

even limit lengthy questioning where it serves arefisic purpos& Indeed, where a witness

8 R v TA(2003) 57 NSWLR 444 at [8].

8 King MS, “Therapeutic Jurisprudence, Child Compéaits and the Concept of A Fair Trial” (2008) 32Cr
LJ 303 at 306.

8 Hunter, n 44, pp265-266.

87 Libke v The Queef2007) 230 CLR 559 at 597-598.

8 |ibke v The Queef2007) 230 CLR 559 at 599.

8 Mooney v Jamefd 949] VLR 22 at 28; a power retained under unif@widence legislation see Egidence
Act 1995(NSW) s 11.

% Libke v The Queef2007) 230 CLR 559 at 597-604.

IR v Kelly; Ex parte Hoang van Duo$981) 28 SASR 271.
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requires protection from suggestibility, even teading question form, so prized by the cross-

examiner, may be restrict&d.

The list of disallowable questions and questionagproaches at common law appears
comprehensive, though in need of consolidation. ddv@ent of the questions, their form and
the manner and tone of the cross-examiner carealbject to control. Seemingly, the power
to disallow questions is there both to facilitatenenunication and protect the witness. And

yet, dissatisfaction with the way this power hasrbesed has led to legislative intervention.

The introduction oEvidence Act 199ENSW & Cth), and in particular the enactment dfls
meant the end of total reliance in those jurisditdi upon common law mechanisms to restrict
improper questioning during cross-examinatidim its original form, s 41 added little to the
existing common law definition of an improper quest or to the expectation on judicial
officers to intervene. Effectively the court wasendiscretionto disallow questions that were
deemed misleading ounduly annoying, harassing, intimidating, offensive, @gsive or
repetitive. In addition, and arguably going beydhd common law, the section included a
non-exhaustive list of characteristics of the wseo be taken into account by the court in
determining whether a question was improper, susctheir age, personality and education.
This can be seen as a direct exhortation to thgejuat magistrate to consider the impropriety
of questions from the perspective of the particwaness, rather than from the perspective of
the hypothetical “normal” witnes$. To ask, for example, is this question intimidgtfor this
child?

In addition, section 4Evidence Act 199%NSW & Cthy’’ was enacted to permit judicial
restriction of leading questions where “the factsmicerned would be better ascertained if
leading questions were not us€d'Whilst s 42 is not the primary focus of this dsicit is

important to acknowledge that it, either alone orconjunction with s 41, provides a

92 GPI Leisure Corp Ltd v Herdsman Investments Pty(ht3)(1990) 20 NSWLR 15 at 23.

% Mooney v Jameld 949] VLR 22 at 28Stackv State of Western Australiz04)29 WAR 526; see, also, s 42
Evidence Act 199BNSW & Cth) andEvidence Act 2008Vic) discussed below.

% Evidence Act 1998NSW & Cth) s 11 establishes that the general pswéthe court to control the conduct of
proceedings are not affected, except in so fahegiihay be inconsistent with the Act.

% Evidence Act 1998NSW) s 41(2)(a).

% Australian Law Reform Commission.51, at [116].

9 Now replicated in s 42Evidence Act 2008Vic).

9B Section 42(3)Evidence Act 1995 (NSW & Cth) and Evidence Act 2008 (Vic).
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mechanism for judicial intervention to facilitateramunication and protect a witness. For
example, where a child witness is particularly ssgidple or incapable of understanding a
guestion due to their age, s 42 enables the junlgadrvene to disallow leading questions in

cross-examinatioft

Concerns over the failure of judicial officers fopsy s 41 were noted within just two years of
its introduction, with calls to ensure they weretbair “guard” and “suitably experienced and
trained in deciding when to intervene, and in thenmer of that interventio™ Five years

on, the NSW Legislative Council Standing CommitbeeLaw and Justice was more damning:

These provisions should have prevented the distigeexperiences of child witnesses ...
but clearly they have often failed to do'8b.

In 2003, Wood J commented that s 41 was “a powechwis seldom invoked*®? The
following year he delivered a paper observing tinat “careful exercise of this power, and
proper control of the cross-examination of childngsses, has not always been well-managed
by judges whovery oftenfelt reluctant to interfere®® Late in 2004 the NSW Adult Sexual
Assault Interagency Committee concluded that s 4% wnder-utilised.” The Committee
proposed that it be amended to place greaterctstrs on the tone and manner of questions
asked by the cross-examiner, along with includingae complete list of characteristics of

the witness to be taken into account in judgingpttwpriety of the questiotf?

Ultimately, in response to these mounting critigsthe NSW Parliament inserted s 275A into
the Criminal Procedure Act 1986NSW), which took effect from 12 August 2005 i al
criminal proceedings. Significantly, s 275A imposadiuty, rather than a discretion, on

judicial officers to intervene and disallow impropggiestions, whether or not an objection was

9 Section 42(2)(d) directs judicial attention to, amongst other things, “the witness’s age”.

190 New South Wales, Royal Commission into the NewtStMales Police Servic&jnal Report(1997) vol 5, p
1087.

101 egislative Council Standing Committee on Law dndtice, n 3, p 79.

192\Wood J, “Sexual Assault and the Admission of Enitk® (Paper presented at Practice Prevention:
Contemporary Issues in Adult Sexual Assault in Neewath Wales, Sydney, 12 February 2003), pp 30-31.
193Wood J, “Child Witnesses: The New South Wales Eepee” (Paper presented at the Australian Institit
Judicial Administration: Child Witnesses — Bestd®iee for Courts, Parramatta, 30 July 2004), p 4.

104 NSW Adult Sexual Assault Interagency Committ&dsair Chance: Proposals for Sexual Assault Law
Reform in NSW2004) p 37.
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raised by the prosecutdf It expanded the definition of improper questiomsitclude
consideration of the manner and tone in which thestjon was asked, as well as whether the
guestion had no basis other than a stereotypehdturit extended the range of witness

characteristics to be taken into account.

Section 275A of th€riminal Procedure Act 198provided (emphasis added):
Improper questions

(1) In any criminal proceedings, the counust disallow a question put to a witness in cross-
examination, or inform the witness that it need lm®tanswered, if the court is of the opinion
that the question (referred to adigallowable question

(a) is misleading or confusing, or
(b) is unduly harassing, intimidating, offensive, omsige, humiliating or repetitive, or

(c) is put to the witness in a manner or tone thatdhttling, insulting or otherwise
inappropriate, or

(d) has no basis other than a sexist, racist, culasrathnic stereotype.

(2) Without limiting the matters that the court may @alto account for the purposes of
subsection (1), it is to take into account:

(a) any relevant condition or characteristic of theneits, including age, education, ethnic
and cultural background, language background arnlls,skevel of maturity and
understanding and personality, and

(b) any mental, intellectual or physical disabilitywtich the witness is or appears to be
subject.

In clarification of the existing common law andtstary position, the section also provided
that a question was not disallowable merely becatusehallenges the truthfulness of the

witness™%®

or required the witness to “discuss a subject¢batd be considered distasteful or
private.®’ Further, if the court failed to disallow a questidn circumstances where that
guestion was improper, this had no effect on thenissibility of evidence given in

response’®

195 Criminal Procedure Act 198@NSW) s 275A(5).
198 Criminal Procedure Act 1986NSW) s 275A(3)(a).
197 Criminal Procedure Act 198GNSW) s 275A(3)(b).
198 Criminal Procedure Act 198GNSW) s 275A(5).
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The legislative intent was clear: Section 275A weascted to set a “new standard for the
cross-examination of witnesse’$®.In conjunction with other amendments to the AQ75A
was designed to prevent revictimsation, encouragerting, reduce attrition rates and enable

child complainants to “give the best evidence toayy.”™°

In December of 2005, the Australian Law Reform Cassion, together with the New South
Wales and Victorian Law Reform Commissions, reldasaeview of theéevidence Act 1995
(NSW and Cth), concluding that “the use of s 4Taatrol improper questions during cross-
examination is patchy and inconsisteHt:” The Australian and NSW Commissions
recommended that s 41 be amended “to adopt thes tefis 275A of theCriminal Procedure
Act 1986(NSW)".*? Ultimately, on 1 January 200% a reinvigorated s 41 came into effect
in both the Commonwealth and New South Wales Ewvidekcts. At the same time, s 275A
was repealed. Aside from a slight expansion ofdéfenition of an improper question and the
inclusion of a requirement that the court take imtoount the context in which the question is

asked}'*s 41 is largely identical to s 275A.

Whilst accepting the need for further legislativeéervention, the Victorian Law Reform
Commission took a different view. It recommendegasing a mandatory requirement on

judicial officers to intervenenly where a witness is categorised as “vulnerable”.

“The VLC is convinced that a specific duty in rébat to vulnerable witnesses offers the
best prospect of changing the culture of judic@i-ntervention.**

This approach requires an initial characterisavbrvulnerability, directing attention to the
particular characteristics of the witness to endhle determination, including in all cases
where a witness is under the age off8f the witness is classified as vulnerable, inéerion

to limit improper questions becomes mandatory.flacg the judicial officer accepts a higher

199 New South Wales, n 1.

19New South Wales, n 1.

11 australian Law Reform Commissiobniform Evidence LayReport No 102 (2005) [5.91].
112 Australian Law Reform Commission, n 111, Recomnagiod 5-2.

13 Evidence Amendment Act 2007SW) sch 2.3[1].

114 Evidence Act 1998NSW & Cth) s 41(2)(c).

15 australian Law Reform Commission, n 111, [5.123].

M8 Eyvidence Act 2008 (Vic) s 41(4).
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duty of vigilance; they are called to be on theiagl in specific circumstances rather than for

all withesses.

What is common to all three jurisdictions is thetftinat judicial intervention is predicated on
a determination being made that a question or ‘ssecgi of questions®’ is improper. The
definition of an improper question has remainedarn, in terms almost identical with those
found in s 275A, although in Victoria, attention nst explicitly directed to the witness’s
vulnerabilities in the assessment of the proprigityjuestions themselvé& That being the
case, the question must be asked: did s 275A “setvastandard for the cross-examination of
witnesses” and in particular child complainantsekual assault? And if not, what does this
tell us about the potential failure of its succestte new s 4Evidence Act 1998NSW & Cth)
and s 4lEvidence Act 2008/ic)?

CROSS-EXAMINATION — HAS LEGISLATIVE CHANGE LED TO C HANGED
PRACTICE?

In order to investigate whether s 275A set a nemdsdrd for the cross-examination of child
sexual assault complainants, a series of emairvietes with experienced defence and
prosecution barristers from the Sydney metropolitaea were conducted. The primary
purpose was to determine whether there had beercla@ryge in the frequency of judicial
intervention and prosecutorial objections to préveémproper questions during cross-
examination after the enactment of s 275A in Au@Q@5. In addition, the interviews sought
to determine whether defence barristers had altdreid practice of cross-examination after

the enactment of that same section.

Six lawyers with lengthy experience in child sexaabault cases, both before and after the
commencement of s 275A, were recruited: two prasesdrom the Officer of the Director of
Public Prosecutions, together with four defenceridi@rs, two from the NSW Public
Defenders Office, and two from the private bar. &ee of the small sample size, claim is

made that the views of the participant lawyersstatistically representative of the views all thede
guestioned child sexual assault complainants alt itriNew South Wales during the relevant period.

7 Evidence Act 2008 (Vic) s 41(3).
H85ee Evidence Act 2008 (Vic) s 41(4).
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However, ach participant had between 10 and 30 years padifigation experience and
collectively the group had almost 130 yeakscordingly, theextent of their experience with
child sexual assault cases meant that participaets in a unique position to provide insight
into the nature of cross-examination and the opmeratf s 275A. Participants were instructed
to base their responsesly on their own personal observations of criminal pextings in

child sexual assault cases in New South Wales.

Participants were asked to comment on whether tisgrved an increase, decrease or no
change at all in the rate of judicial interventitm control cross-examination since the
introduction of s275A. Responses varied little.e~out of six said there had been no change
whatsoever in the frequency of judicial interventto control cross-examination, either at the
request of the prosecutor or of the court’s owniomtOne prosecutor said that there had been
a slight increase after the commencement of s 2BoiAthat this had “tapered off”. Overall,

all practitioners felt there had been no lastingnde.

Perceptions of whether the practise of cross-exatmim had altered since the commencement
of s 275A were more varied. Defence counsel unanghyoand unequivocally asserted no
change to their own overall style and approach rmsszexamining children since the
introduction of s 275A. All four also said that $5A has not impacted on the way they

prepare for cross-examination of child sexual dssamplainants.

By contrast, the two prosecutors perceived at Isaste change in the conduct of cross-
examination since the commencement of s 275A. @ibes not indicate a conflict with the
views of defence counsel who patrticipated in thalgt Defence counsel were reporting on
their own practice of cross-examination, wherels,ttvo prosecutors were reporting on the
cross-examination approach of a significantly largeoup of defence lawyers, of varying

levels of experience. One prosecutor stated that:

The defence barristers | have seen cross-examitdrezh are now clearly conscious of
trying to limit confusing questions and appear faithe manner that they cross-examine a
child.
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The prosecutor continued to specifically note pesichanges in defence counsels’ use of
appropriate language in relation to the developaidevels of children they cross-examine.

For example:

[T]he positive changes were in the use of langubgeny view the language was generally
appropriate although prosecuting cases in the Wes3eburbs meant that many of the
children alleging offences were from very disadeget backgrounds and developmental
levels were very low.

However, neither clearly indicated that the charmfeserved were a result of s 275A. Indeed,
one prosecutor was adamant that the section playkyda limited role in bringing this change

about:

| really don't think it had too much of an effefiin my view the subtle change has been
more in response to CCTV and to the community satbn of the trauma that
victims/witnesses endure in the trial process.

In my view the language has also changed it [s&ihdp more temperate than what it was
say 10, 15 years ago but | still maintain thatasvmot only referrable to 275A.

The view that the practice of cross-examination tlag@nged significantly over the past two
decades found resonance with a number of thosegealv Participants pointed to a wider and
more gradual cultural change due to a confluencéactors, rather than a recent change

directly linked to the enactment of s 275A:

Compared to 15 or 20 years ago there is a maskiamge in the way cross examination is
approached. It would be a brave cross-examineraggpessively cross examined a child in

front of a jury ... In truth those hard nosed crasamginations are a thing of the past ...

Ultimately, the fact that defence lawyers noticedchange at all, following the enactment of s
275A, and the two prosecutors were equivocal attmismall change that they had observed,
suggests that s 275A had little if any impact o way in which defence barristers conduct

cross-examination.

Caution must be exercised in drawing conclusiomsnfthese responses, given that they

represent the perceptions of only six practitioneatbeit with extensive experience of
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conducting or observing the cross-examination dbl@exual assault complainants. However,
with no reported change in the frequency of judiaiervention and little if any reported
change in conduct of cross-examination, the cledication is that s 275A failed to achieve
the purpose for which it was enacted. Far fromrggtt new standard in cross-examination, s
275A did not provide any additional protection &hild sexual assault complainants from the
trauma of being questioned by the defendant’s lawy€his failure demands explanation.
With s 275A now largely replicated in s &£vidence Act 1998NSW & Cth) and, to a large
extent, in s 4Evidence Act 2008Vic), there is the potential for a similar fakuon a broader

scale.

IMPROPER CROSS-EXAMINATION - A QUESTION OF PERSPECT IVE

An explanation for the failure of the legislatuce d@chieve its purpose is apparent from the
responses of the prosecution and defence barristetise study. In their view, improper

guestions, as understood in terms of the definitios 275A, were not generally being asked
before the enactment of that section, thereforena@ase in the frequency of intervention by
the trial judge could be expected after its enantmErom their perspective, s 275A was

largely unnecessary, and its limited impact entipgkdictable.

Defence barristers in the study indicated a stroelgef that the way they conducted cross-
examination of child sexual assault complainanterees 275A commenced was nothing short

of appropriate. One defence barrister said:

My overall style before the changes was not intatody in any way, but aimed to achieve
the desired effect of well prepared questioningave always tried not to be confusing to
child witnesses (although this has become bettir evperienck

Another expressed the belief that if defence cdussgeen to be unfair, bullying, aggressive
or in any way discourteous to a child witness, ttiiy can alienate the jury, thereby failing to
serve their client. The self-perception of defebegristers in the study was to some extent

vindicated by prosecutors. One prosecutor was swstortive of the defence batrristers:

My experience was that the defence barristers Ideadings with always conducted their
cross examination in a generally appropriate man@er some occasions there was a
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tendency for defence counsel to ask questionsdeatly confused the child. My view
was that this was not always by design.

This directly complemented the view of one defelnagister:

Please don't perpetuate the myth that there iclotd’ of improper questioning. There
isn’t. Improper questions are rare and usuallyeabiscause a question is poorly framed...

The prevailing explanation for why s 275A had ngauct on the cross-examination of child
sexual assault complainants was that the sectibyn meventedunfair cross-examination.

Defence barristers and prosecutors alike citedideis:

[Blecause of the protections contained within tleguirement that the question be
‘unduly’ annoying, harassing, intimidating, offemsj oppressive, humiliating or repetitive
before it is disallowable ... Much of that which thection prohibits is impermissible at
common law:*®

[t confirms that bad and irrelevant cross-exariora cannot occur. Any defence
barrister ... who cross examines properly ... wouldhate an issue with the sectiGh.

| am personally of the view that none of the typésjuestioning which s.275A / s.41
prohibits advances the case of an accused persth ...

On the view of these practitioners, there has eeochange in questioning approach because
no change was necessary: improper questions wesndare not generally being asked. This
position apparently contradicts the empirical redeaon the traumatic experience of child
sexual assault complainants and the view takenhbyAtustralian, New South Wales and
Victorian Law Reform Commissions. Necessarily, timdicates a discord between a trial-
centred and child-centred interpretation of improgeestioning. The responses demonstrate
that lawyers in the study, and almost certainly jtidges before whom they appeared, were
operating with a trial-centred interpretation of proper questioning: an interpretation
controlled by the principle of fair trial, understb in the context of the roles and
responsibilities of lawyers and judges within tlystem. Broadly speaking, on a trial-centred
interpretation, if a question is required in orterobustly challenge a witness it will not be
improper, regardless of its traumatic effect. Aclogly, the conflict between the wellbeing of

119 pefence barrister.
120 prosecutor.
121 pefence barrister.
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the child and the dictates of the principle of ta@l is to some extent intractable. One defence

barrister eloquently expressed this sentiment:

Many child sexual assault complainants are redlmicof horrific crimes ... Anyone
who has compassion could not help [but] be painetth® prospect of causing distress to
a child sexual assault complainant who is a reaimi or even to a child witness who is
so dysfunctional that s/he has resorted or beesspred into making a false complaint.

This does make me uncomfortable, but is outweidherdhy belief in the centrality of a
civilised society of the rule of law and the emtitient of a person accused of crime to
defend such charges. Child sexual assault compi@imaust be able to be challenged.

Support for a trial-centred interpretation of s 27&n be drawn from consideration of its
drafting. For example, the section allows for a sfiems to be harassing, intimidating,
offensive, oppressive, humiliating or repetitivepyided it is notundulyso?? The question is
not, does the child experience the question asgxample, oppressive or humiliating, but is
this level of oppression and humiliatiolne — due by the rules and norms of the adversarial
trial. Further, in direct acknowledgement of thegmse of the cross-examiner, the section
expressly permits challenges to the “truthfulnegsthe witness or the consistency and
accuracy of any statements” made by tHéhindeed, it must be acknowledged that trauma
may well result where a child is asked questionglwbemonstrate they are in fact lying. It is
apparent, then, that s 275A is drafted such thatlikelihood that a question will produce

trauma for the child does not, of itself, demortstits impropriety.

But there is a competing interpretation of an ing@rogquestion: a child-centred interpretation

relating more directly to the experience of thddtthan to the dictates of the adversarial trial.

With respect to misleading and confusing questianshild-centred interpretation is clearly
intelligible: if a question isin fact, misleading or confusing for the child, then ibald be
disallowed"®* Whether a question is or is not confusing canmohswered by reference to
the adversarial system of trial. It is a questiesttanswered by those with knowledge of child
development and linguistic competence, or for thedtter, by the child him or herself.

Disallowing a question that is misleading or coirfgsdoes not require the balancing of the

122 Criminal Procedure Act 1986 (NSW) s 275A(1)(b).
123 Criminal Procedure Act 1986 (NSW) s 275A(3)(a).
124 Criminal Procedure Act 198@NSW) s 275A(1)(a).
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child’s interests against those of the accusedeaurgng a fair trial. Instead, it requires only
judicial appreciation of the fact of the child’snfasion. Intervention in these circumstances
does little to effect thesubstanceof what is being asked — counsel can simply rewerd
guestion or ask a series of less linguistically ptax questions directed at achieving the same

result.

With respect to trauma, however, a child-centreédrpretation can be a starting point only. As
argued above, a degree of trauma is clearly acdeptéhe drafting of s 275A, in that judicial
officers are required to discriminate between, deample, due and undue oppression and
humiliation. Indeed, there is nothing in the dradtiof s 275A to support a presumption that a
question is improper if it is likely to produce wraa. Accordingly, a child-centred
interpretation requires, at most, close and coetinattention being paid to the experience of
the particular child in the witness stand, and mmatment by the trial judge to ensure that the
least possible trauma is occasioned. Arguably ithiexactly the intended effect of the
alternate drafting of s 4Evidence AcR008 (Vic), requiring as it does the initial det@mation

of vulnerability as a precondition of closer judicscrutiny™® In relation to s 275A, support
for a child-centred interpretation can be drawmfrthe requirement that the court take into
account the witness’s “age, education, ethnic anti@l background, language background
and skills, level of maturity and understanding gretsonality” in the determination of

whether a question should be disallowed as imprtfper

However, the existence of a tenable child-centréerpretation of improper questioning can
make little difference whilst legal participants @ trial operate with a trial-centred

interpretation. Accepting for a moment the comest of a more child-centred interpretation,
the responses of defence and prosecution barristéhe study may simply indicate a failure
to perceivethat improper questions were being asked beforeettaetment of s 275A and

continued to be asked after its enactment. Inrotfeeds, those responsible for asking the
guestions, objecting to them or disallowing thentavenaware of the level of confusion and

trauma being experienced by children in the witrstard.

125 australian Law Reform Commission, n 111, [5.123].
126 Criminal Procedure Act 198@NSW) s 275A(2)(a).
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Such a failure to perceive is explicable on thestmt legal participants to a trial have lived,
breathed and absorbed the norms of the adversgstsm. Their roles have been defined by
it, and they are so long practised in the arentttigr lens has become the adversarial lens, to
the virtual exclusion of other perspectiésArguably, for the legal participants, the trial-
centred interpretation of an improper questionllishare is; it is the basis for any decision to

ask, object or intervene.

The tension between trial-centred and child-ceninéerpretations of improper questions is
difficult to reconcile. It is a tension that reftscthe complicated balancing of competing
interests and perspectives that must necessakiéy gkace in a child sexual assault trial. As
should be clear, s 275A, now replicated in sEAdence Act 1995NSW & Cth) and to a
significant extent in s 4Evidence Act 2008Vic) permits competing interpretations. What is
apparent from this discussion, from the views adsth who sought better protection for
vulnerable witnesses, and from the views of lawyerthe study, is that the location of the
line to be drawn between acceptable and unacceptapstioning in cross-examination is
unclear and strongly contested.

CONCLUSION

Is there a way forward for the protection of cheld? In so far as the explanation for the
limited impact of s 275A lies with the failure oédal participants to perceive fully the
psychological impact of cross-examination, progiees be made. Perceptions can chdfige.
Indeed, according to barristers participating ie gtudy, changblas occurred over the past
two decades, though not as a result of s 275A. Rtoeir perspective, consciousness has
arisen of the need to limit confusing questions emaduct cross-examination in a way that is
fair to the child. Yet for advocates of reformistthange has not gone far enough. Tellingly,
none of the barristers involved in the study hadeutaken any formal training with respect to
the operation of s 275A. Whilst the Judicial Consiaa of New South Wales conducted two
seminars for judicial officers specifically in rétan to the operation of s 275A° it is not

known whether any of the judges before whom theidiars appeared attended. It should be

127gee generally, Easteal P, Less Than Equal (Butterworths, Sydney, 2001) Ch 1.
128 Easteal, n 127, Ch 12.
129 Advice from the Judicial Commission of New South Wales.
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acknowledged that, to the extent that educationscanessfully bring about a reconciliation of
trial-centred and child-centred interpretationsvbiat amounts to an improper question, it will
need to principally target judicial officers andopecutors® It is these legal participants,

rather than defence lawyers, whose role at tridéast in part, is to protect the child witness.

It is not the purpose of this article to suggest tontent of further education. However, to
impact the adversarial lens, such education wilednéo be robust, challenging and
comprehensive. Consideration should be given t&inm this education to specialist
accreditation required before legal participants take their place in a child sexual assault
trial.’** On a cautionary note, to promote a conversatiare¢oncile competing perspectives,
it may be insufficient to simply further expose gitioners to the perspectives of children,
child psychology and linguistic development. Edocatand reformers need to appreciate the
roles of legal participants and the balancing #tas take place within the adversarial system

of trial.

Even with comprehensive legal education and spstiatcreditation, the adversarial battle
lines remain set, not least by the prospect of @pp#é must be recognised that a failure to
intervene to protect the complainant witness igkeh to result in appeal as an acquittal
cannot be challengéd? even where it may be the product of improper cexsmmination.
This can be contrasted with the situation wheraudgge intervenes to restrict or control
guestioning by the defendant’s lawyer. If the ddfart is then convicted, the intervention may
well be subject to appeal if it can be maintairteat the questioning of the complainant was in
fact proper, or that the intervention demonstragadisanship for the prosecution in the eyes
of the jury. Whilst there is appellate authoritgicating that the adoption of a more proactive
role by trial judges will be condonetf® arguably the spectre of appeal results in a system

bias towards non-intervention in relation to questiasked in cross-examinatiof.

130¢f, cashmore and Trimboli, n 9 at 61-64, whereah#hors conclude that a lack of specialist trairforg
judges and prosecutors limited the effectivenesh@NSW child sexual assault specialist jurisditpilot.
131Gee, generally, Cossins, n 5 for a discussion of the merits of a specialist jurisdiction.

132 See, egCrimes (Appeal and Review) Act 2QDISW) s108, though under s 107 exceptions exisafpeal
against acquittal by a jury where the jury has bdiegcted to acquit, or where the accused is agliliy a judge
sitting in the absence of a jury.

1333ee, egR v TA(2003) 57 NSWLR 444,

134 Ellis J, “Judicial Activism in Child Sexual Assault Cases” (Paper presented at National Judicial College of
Australia Children and the Courts Conference, Sydney, November 2005), in Australian Law Reform
Commission, n 112, [5.111].
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According to Hunter, concerns over the appearah@amisanship may be addressed through
pre-recording of evidencg® Following such a pre-trial procedure, interchanigesveen legal
participants can be edited out before the evidawickiced is played to the jury at trial. Thus,
challenges to, and rulings on, the propriety ofsfjoas asked in cross-examination can be
made without the potential that the judge will eers, in the eyes of the jury, to be supporting
the prosecution. Appeals from such rulings can mgydocus on the content and form of
guestions, and the manner of the cross-examinglitdéing a solid conversation to reconcile
competing claims on the definition of an impropaestion. Moreover, the pre-trial hearing of
evidence offers the potential for prosecutors tg# interlocutory appeals against judicial
refusals to disallow questioh® enabling the Director of Public Prosecutions teta more
proactive role in defining the line between accklgaand unacceptable cross-examination.
This is so because the limitations on appeals agaicquittal do not apply to appeals heard
before the conclusion of a trial.

It is clear that the mere enactment of sEddence Act 199BNSW & Cth)and s 41Evidence
Act 2008(Vic) is unlikely to be sufficient to produce thbange desired by law reform bodies
and those who advocate for stronger protectionchidd sexual assault complainants. Only
time will tell whether these sections, in combioatiwith other reforms, education and the
gradual shift to a more child-centred approach| seiluce trauma to an acceptable level and
prevent the obfuscation of the truth. Optimism trhestempered by an acknowledgement that
limits on reform are imposed by the very naturethef adversarial system. While ever the
method adopted for the discovery of truth and ptata of the innocent is adversarial, that is,
while defence lawyers take to their feet with tHgeotive of challenging the child sexual
assault complainant, a significant level of traumainavoidable. Ultimately then, should
reform efforts fail, serious consideration will met® be given to the appropriateness of a less-
adversarial model of discovering the truth; a moiihelt does not pit the defence lawyer
against the child sexual assault complainant ariddges not compromise the protection
provided to the innocent accusgd.

135 Hunter, n 44, p 288.
136 See, eg, Criminal Appeals Act 1912(NSW) s 5F.
137gee, especially, Cossins, n 5 at 330-334; D[2002] QCA 445, Jerrard JA at [46].
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