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SUMMARY

This thesis is an inquiry into the ethical aspects of the
advocate's function within the adversarial system. Specifically,
it addresses the question whether that function is inherently

~unethical in so far as it subordinates truth to client interest.

While many of the issues dealt with are common to both civil and
criminal proceedings, the inquiry concentrates mainly on the role

of the advocate in criminal proceedings and particularly on that

of defence counsel.

The advocate's role is examined within the context of the
principles underlying the adversarial system§ in particular,
the relationship in that system between the pursuit of truth and

its recognition of other values associated with individual

freedom and autonomy.
The thesis is sequentially structured as follows:

Part One The uniqueness of the professional advocate—ciient-
court relationship‘and the duality of the advocate's'
professional obligations to his client on the one
hand, and td the court and the law itself on the

~other.

Part Two THe rationale of the adversarial trial process as
one reflecting a balance between ﬁruth discovery
and the recognition of moral and social values which
it deems to be necessary for the protection of the
rights“of the individual; comparison with the

inquisitorial process.

Part Three/




Vil.

Part Three An examination and~appraisal of the role of criminal
defence counsel; incldding a discourse on the moral"
concepts of truthfulness and deception so far as
relevant to that role; and an examination of
specific situations in which ethiéal problems most:

commonly arise.

Part Four The‘distinctivé features of prosecuting counsel's

function as compared with that of defence counsel.

- Part Five General review and conclusions.

Although questioning sohe features of the adversarial process -
and some aspects of the professional précepts governing the
ethics of advocacy - the thesis may be seen as an ethical
vindication of the advocate's role when viewed in the context

df the values and ultimate objectives of the system.




PART ONE
THE PROFESSIONAL RELATIONSHIP

Sections

1.1 The Lawyer and Professional Obligation

1.2 The LaWyer as Advocate

1.1 The Lawyer and Professionsal Ubligation

Fundamental to any professional occupation is the professional-
client relationship. Fundamental to that relationship

is the concept of‘obligatioﬁ: therbligation to séfeguard

the client's interests and to advise and assist him or her

zealously and dispassionately.

These factors often give rise to ethical problems which are
common to all profeséionsi- though more apparent in some
than in others. The medical profession is a no%able example
of one in which important ethical issues often arise - the
doctor conscientiously opposed to abortion but called upon.
to perform one or another faced with a decision whether

to preséribe a contraceptive for an under-age girl. In
situations of this kind, the proper guiding principle seems
clear enough: the doﬁtor, in making his decision, must

be motivated only by his patient's best interests; that

is /



is to say, by his professional rather than his personal

perception of those interests. His professional obligation
must override any personal or religious beliefs or attitudes.

This principle applies to all professions.

But, of course, in professional relationships, this principle
of precedence of the client's interests has wider implications.
It postulates such precedence, not only over the professional's
own personal views or scruples,‘but also - in regard to the
particular matter for which the rélationship exists - over

the inferests of all parties outwith that immediate
relationship; the client, and he or she alone, is the
professional's central and paramount Concern, His or her
interests take precedence over the interests of all others.

On this point, the view has been expressed that since:

"Ethics, seriously considered as in philosophy,
usually speak in terms that require treating all
other persons on an equal footing....the central
problem in professional ethics can be described
‘as the tension between the client's preferred
position resulting from the professional connection
and the position that everyone else is accorded
by general principles of morality and legality." [1]

In so far as this infers that precedence for the client is
per se unethical, it seems a qdestionable proposition. Such
precedence need not necessarily affect the interests of
others. In so far as it may do>so, however, it seems clear
that the principlé of the paramountcy of the clieﬁt's
interests does not mean total disregard for the interests

of others who may be affected. As will be later discussed,

a /



a professional may, in certain situations, be perceived as

also having obligaéions to persons other than his client.

Another important qualification to the preéedence’of the
client's interests ié the professional's obligation to his
profession: to act hoﬁourably and in a law-abiding manner.
However imperative his duty to his client, this is not seen
as justifying wrongdoing or transgressing the canons of

conduct of his professional body.

This diversity of dutiesv— and the potential for conflict
in the interaction bf one with the other - are common to
all professions. But: for thé'purpose of analysing the
lawyer's position - and, specifically, those aspects of his
role with which we are mainly concerned - certain ‘

distinguishing factors may be identified."

The principle of precedency of the client's interests over
the personal moral views or attitudes of fhe pfofeséional
adviser is, as has been said, not distinctive to the
lawyer. But there is a sense in which it may often be
said to have a particular cogency in the lawyer-client
relationship; for the lawyer, particularly when acting,
for example, as defence counsel in criminal proceedings,
may often be called upon to.act:for someone who, in :the
popular conception, may be the most despised of persons,
accused, perhaps, of a morally repugnant offence or of
wﬁose way of life the lawyer, personally,vmay strongly
disapproVe.

Further/



Further, the nature of the circumstanées in which a lawyer,
agaiﬁ particularly in the criminal sphere, is often called
updn to render his professional services, adds particular
emphasis and urgency to his commitment to his client. He
is his client's champion against a hostile world; in many
cases; indeed, the only person to whom he cén turn in the

face of powerful forces ranged against him.

The lawyer; nevertheless, is also perceived asbhaving
obligations to other individuals as well as his client, such
as, for example: "the client's family and otherkpeople
towards whom the client is under a legal or moral

obligation." [2]

It may be noted that the other individuals referred to in

this quote from the Declaration of Perugia do not -

egplicitly at any rate - include a person 6r persons with

whom the client and his lawyer may be in legal contention.
This does not mean that lawyers and their clients are
perceived as having no dbligations whatever to sucﬁ peréons.
But the reason why legal opponents of the client are not
specifically mentioned in this context may be ihdicative

of another crucial aspect of the lawyer's'role which is
relevant to the ethics éf his calling. In significant areas -

notably litigation - contention is, by definition, the

lawyer's business - contention between the interests of his
client which he is professionaly bound to uphold and the

interests /



“interests of his client's antagonist which (as regards the

particular issue in contention), he is bound to oppose.

-For this reason, the remarks of Hazaré as quoted above may
seem more apposite to the lawyer than to other préfessional
peopie. Indeed, on his view of the strict ethical principle
of treatiné all people on an equal footing, he concludes

that the lawyer's business is inherently unethical because:

"... a lawyer usually intervenes in relationships.

between others with a predisposition to treat. the
one who is his client with greater solicitude than
he treats the other, regardless of the merits of
their respective positions. According to any
'nonlegal' ethics, intervention on these terms is
~difficult to justify. It violates the principle
of equal treatment inherent in all forms of
universalist ethics. It lacks the involuntarism
that is present in the ethical dilemmas of everyday
life. For the lawyer does not merely encounter
choices between the conflicting interests of others
but makes a business out of such encounters, and
takes partisan positions for money. Thus, his
vocation violates the concepts of ethics held both
by philosophers and in folklore. On this analysis, -
the idea of an ethical lawyer is therefore an :
impossibility." [3]

On the other hand, as against this somewhat radical view -
which, if valid, would mprally condemn the litigious lawyer -
there is the éontrary view that the lawyer's function, far

~ from violating the principle of equal treatment fOr.all, is,
in fact, necessary to preserve equality in law; as in, for
example, civil cases where the ordinary citizen is facing

a powerful opponenf such as a large corporation or, in

criminal cases, where he is contending for his liberty, or

possibly /



possibly his life, with the mighty State; and indeed, for
this reason, the lawyer is sometimes referred to as the

"equalizer". [4]

It is nevertheless true that the view of the litigating
lawyer as a "hired gun'" - prepared to plead causes for honey
"regardless of merit" is a persistent factor in attacks upon
the ethics of his function. Such .criticism is nbt, however,
normally based on violation of an ethical principle of
equality of treatment; nor is the fact that a law?er
undertakes causes for money commonly seen, per se, as the
basic ethical issue of his role - but rather the apparently

conflicting principles and values involved in his role.

It is here that we turn to the most marked and, for our
pﬁrposes, the most relevant, distinction between the lawyer
and other professional‘pedple; for, while the other
distinguishing Factofs méntioned ﬁay be said to make him
particularly vulneréble to ethical probleﬁs in the practice
of his profession - or,-at any rate, to give riéé to problems
of a different ordef from those which éonfront other
professionals - the most fruitful source of such problems and
that which is most characteristic of the uniqueness of the
lawyer in‘this regard, is the nature of his particular

obligation to his profession - to the profession of the law.

The lawyer's relationship with and commitment to his profession

involves a dimension which does not exist in other professions -

a / o /



a dimension which, some may argue, constitutes an inherent
contradiction and an intrinsic ethical conflict. The
profession of "the law" has a different nuance from, say,

the profession of "medicine" or "accountancy". Professionally,
the law is, to be sure, a science and a discipline; but "the
law" itself is much more; it is a concept, a prinéiple, or

a complex of principles, woven into the fabric of society;
>an essential component of its structure. It is also an

ideal necessarily associated with the concept of justice.

But the lawyef is distinctive, not only in regard to the
nature of his profession, but also as regards his relation-
ship with it. he is not merely a practitioner of the law.

He is, in fact, perceived professi;nally as an integral

part of the infrastructure.which upholds it. He is an
"officer of the law" and, as such, one whoée professional
duty it is to "serve the interests of justice as well as

of those who séek it". [5] He is thus seen as being
professionally committed, not only to the interests of his
client but also tq'the principle of Fhe law itself - and

its concomitant, justice.

It is perﬁaps, above all, this duality of funétion and

loyalty which distinguishes the lawyer from other professional
people and is at the core of many of the ethical problems
pebuliar toghis role in society; for although himself a
servant of the law, he is often perceived, when actihg in

pursuit /



pursuit of his client's interests, to be in conflict with
it. This apparent contradiction gives rise to the ethical
dilemma often seen as being inherent in his Funcéidn - the’
réconciliation of his duty to his client with his duty to
those other interests to which he is also pefceiVed,

professionally, to owe allegiance - law and justice.

Thus, the qUestioné are often posed and argued - not only
ahong laymen but also, as will be discussed, within the
profession itself: where does the lawyer's paramount duty
lie - to his client or to the law? And if to the law,
does this paramount allegiance extend, not only to the

associated ideal of justice, but, even more problematically,

to "truth and justice"?



1.2 The Lawyer as Advocate

Taking the profession as a‘whole, the lawyer as court
litigator is a minority role. Apart from speciaiists, such
as barristers in Britain,'most'lawyers spend little time

in the courtroom - and indeed there are many who never
appear in court. Nevertheless the lawyer as litigator has
a high profile "in the public perception of his function.

It is in this role also - as advdcate in the courts - that
the ethical questions‘we have mentioned seem to arise most
acutely. It is here that the apparent conflibt of duties
seems most evident and it is this role, conseduently, which
has been the most Fertilé soufce of the cynicism of which
the lawyer has traditionally been the victim. It is ﬁhe
advocate who_has been the most ﬁopular target of wits and
satirists, being variously described as a legal mercenary
or "hired gun"; as one who, in the words of Swift, is-
prepared to prove "that white is black and black is white"
~according as he is paid [6] and of whom Macaulay is said

to have observed that he would not enquire:

"whether it be right that a man should, with a
wig on his head and a band round his neck, do

for a guinea, what, without those appendages, ‘
he would think it wicked and infamous to do for
an empire." [7]

While the more discerning critic may not take such rhetoric
tdo seriously, many do have genuine difficulty .in under-
standing how a professional man can hire his skill and wits
in the service of wHat, at times; appear to be dubious
causes withou£ detriment to his integrify and, if his
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pleading be successful, to the cause of justice.

A frequently quoted answer was that given by Dr. Johnson:

"Sir, a lawyer has no business with the justice or
injustice of the cause which he undertakes, unless
his client asks his opinion, and then he is bound
to give it honestly. The justice or injustice of
the cause is to be decided by the judge. Consider
Sir; what is the purpose of Courts of Justice?

It is that every man may have his cause fairly tried
by men appointed to try causes. A lawyer is not
to tell what he knows to be a lie; he is not to
produce what he knows to be a false deed; but he
is not to usurp the province of the jury and of the
judge and determine what shall be the effect of
evidence, what shall be the result of legal
argument. As it rarely happens that a man is fit
to plead his own cause, lawyers are a class of the
community who, by study and experience, have
acquired the art and power of arranging evidence
and of applying to the points at issue what the
law has settled. A lawyer is to do for his client
all that his client might fairly do for himself

if he could. 1If, by a superiority of attention,
of knowledge, of skill and a better method of
communication, he has the advantage of his
adversary, it is an advantage to which he is
entitled. There must always be some advantage

one side or the other, and it is better that
advantage should be had by talent than by chance.
If lawyers were to undertake no causes till they
were sure that they were just, a man might be
precluded altogether from a trial of his claim
though, were it judicially examined, it might be
found a very just claim." [8]

Plausible as it sounds, and often though it is invoked in
defence of the advocate's role, it would appear that this
line of argument has never quite carried conviction as a
complete vindication of tﬁat role; nor has it sufficed to
allay public séepticism. The doubts persist - and not only
among lay people. It may be significant that the opinions

expressed /
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expressed in the passage quoted were in answer to a question
puf to Dr. Johnson by his biographer, Boswell, himself a
member of the Scottish Bar. While lawyers themselves may

bé satisfied that no question of personal or professional
>integrity arises wﬁen’an advocate champions a cause which
he, personallyg may believe to be unjust, they are by no
means unanimous in their perception of their own function

as professional pleaders in relation to important ethical
issues. Eminent members of the profession differ in their
views about crucial ethical aspects of the advocate's role -

particularly as to where his paramount duty lies.

On this point, the divergence of view is well illustrated
in an exchange between Lord Brougham and Lord Chief Justice
Cockburn, the occasion being a dinner in honour of an
eminent French advocate. In the coursé of his remarké,
Lord Brougham ‘is reported.as sayinglthat'the‘qualities of

an advocate were:

"to reckon everything subordinate to the interests
of his client -~ to have no purpose except to

serve his cause effectively - to make no deviation
or digression to please either jury or judge, or
the populace or the Crown, but to do his duty
looking only to the success of his client."

Lord Cockburn is reported as replying:

"My noble and learned friend, Lord Brougham, whose
words are the words of wisdom, said that an
advocate should be fearless in carrying out the
interests of his client; but I couple that with
this qualification and this restriction: that
the arms which he wields are to be the arms of
the warrior and not of the assassin. It is his
duty to strive to accomplish the interests of
his client per fas but not per ne fas; it is
his / »
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his duty to the utmost of his power, to seek

to reconcile the interest he is bound to
maintain and the duty it is incumbent upon

him to discharge with the eternal and immutable
interests of truth and justice." [9]

The divergence revealed in this éxchange is more than one of
emphasis. it reflects ah important difference as to the true
nature of the advocate's role and his relative priorities -

a conflict of view as to the relative priorities of the
values which he should acknowlédge. It poses the questions:
is there inherent in the advocate's function an ethical
conflict between his duty to his client and his obligafions
as an officer of the law? Can his duty to the law be said
to‘extend to a prior commitment tov"the eternal and
~immutable interests of truth and justice" - or is his
paramount loyalty to the interests of‘his client - "to

reckon everything subordinate" to those interests? And -
whichever or whether either of these propositions may be
"valid - can the advocate's role, in so far as it may involve
the avoidance or subordination of truth,besea1tobeinherenﬁly

unethical?

No proper attempt to seek an answer to these questions can
be made without first exémining the system.in which the
advocate operates - and the values which that system itself
may be seen to acknowledge; in particular, the place within
the sysfem of the value of truth as an objective in the
pursuit of justice. 0Only by so doing can we obtain a proper

perspective of the advocate's role.

Fundamental /-
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Fundamental to the pursuit of truth is the determination

of iggt.i Courts and advocates are, of course, concerned
with questions of both law and fact, but, in terms of their
significance as affecting a court's eecieion - and important
as issues of law undoubtedly are - issues of fact are of
greater import. The fact of a case must be ascertained

- or held to have been ascertained - before the law can

be applied. The American judge, Jerome Frank, criticised
the legal establishment for devaluing the significance of
fact as compared to law in 1itigati0n°

..... most books by learned lawyers talk as 1f
the chief difficulty in the job of the courts
inheres in determining what rules should be
applied, what the rules mean, their extent and
interpretation. I think those books are grossly
misleading. -I grant that sometimes such rule-
difficulties exist. Otherwise, I as an upper-
court judge, would have almost nothing to do.
But the other part of the job of the courts, that
part which is assigned almost entirely to trial
courts - the ascertainment of the facts of
individual law suits - presents a far more

- difficult, a far more baffling, problem." [10]

And pointed out that:

".... no matter how certain the legal rules may

be, the decision remains at the mercy of the
courts' fact-finding. If there is doubt about
what a court, in a law-suit, will find were the
facts, then there is at least equal doubt about
its decision. [11]

It follows that the main influence which the advocate exerts
upon a court's decision will, more often than not, depend
primarily on his presentation of the factual aspects of

his case - and that it is this éspect of his function which

o is /
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is central to its ethical implications.

Further, while, as will be later discdssed, the advocate's
position in regard to the disclosure of matters of law is
fairly clear, his obligations in relation to the disclosure

to the court of matters of fact, are much less so.

For these reasons, we shall, in the course of fhis ihquiry,
primarily address those questions which relate to the
advocate's perceived rights and obligations in regard fo
the disclosure or suppression or manipulation of fact:
what, for example, 1is his posifion regarding relevant facts
concerning his client's case which are known to him but

nof to the court? To what extent does the confidential
nature of the relationship with his client justify his
withholding or concealing those facts? Is he justified,
‘in’cross—examination, in casting doubt upon testimony which
he knows to be true? What is his perceived position in

the face of a client's intention to commit perjqry? In
criminal trials, what is his position as defence counsel
when his client has confidentially’admitted factual quilt?
»What are his professional rights and obligations when acting
as prosecutor? In what respects do they differ from his

role as defence counsel?

The ethical problems of forensic advocacy are inherent in
both civil and criminal procedures. However, while many
of the principal issueé are applicable to both areas, the

criminal /
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criminal brocess has features which are particularly
pertinent to the ethics of the advocate's role. Central
to the criminal process is the’Vital issue of the freedom
of the individual - and the conflict between that freedom
and the duty of the State as guardian of the public
interest thrdugh the maintenance of law and order. But
the preservétion of indiVidual freedom and dignity is also
vital tb the public interest. Thus there is in the
criminal process ankunderlying tensibn'bétween these‘
-competing interests and the necéssity to maintain a fair
balance between them. This dichotomy of function in the
administration of the criminal law is often reflected in
an apparent moral ambiguity in the role of the advocate

- particularly of the defence advocate - in the criminal
courts and, as compared with fhe civil process, tends to‘
'bring into sharper focus thebethical issues arising from
the apparent conflict between the advocate's duty to his

cause and his obligationsto society and the law itself.

-We may alsoc note other important features of the criminal
process which have significant implications in relation

to the advocate's role: the principal of the presumption
of innocence and the privilege against self-incrimination.
Bofh features give rise to another marked distinction
between civil and criminal procedure. A cardinal
principle of our criminal law ié thevaccused's right to
remain silent. Strictly speaking, neither he nor his

counsel /
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counsel is required to say anything othef than to tender

an oral plea of not guilty. ©Specifically, whatever defence
counsel's knowledge as to the truth or falsehood of
particular allegations by the prosecution, he is ndt
obliged eithe; to affirm or deny them. Tﬁe onus is
entirely on the prosecution to establish its case in ali
its aspects. In civil cases, however, the pleadings of
both parties are in written form and, while the onus of
proof rests upon the plaintiff, "the defender in é civil
litigation is not, like an accused in a criminal action,
entitled to sit back and put the opposing party to proof

of every element in the case against him whether‘he knows
it to be true or false...." [12] This distinétion between
civil and criminal proceduré and the rélatively privileged
position which it gives defence counsel in criminal cases
have, as will be seen, important ethical implications in

relation to the advocate's function.

For all these reaéons, it is proposed in this inquiry to
boncentrate mainly on the advocate as a pleader in the
criminal courts. However, since many of the issues dealt
with are‘also pelevant to civil proceedings, some of the
authorities and examples cited will be taken from civil

sources.
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PART TWO

THE TRIAL IN ADVERSARIAL PROCEDURE - A SEARCH FOR TRUTH?

Sections

2.1 O0Origins and Nature of the Adversarial System
2.2. The Inquisitorial System Compared
2.3 Truth in the Trial Process

2.4 Moral and Social Values

2.5 Summary

2.1 Origins and Nature of the Adversarial System

The origins of the adversarial trial system as practised
in Britain and America and other common law jurisdictions,
are obscure. Various views have been expressed. The
American, H.J. Abraham, ascribes to Professor Max Radin
the view that the system:

"has been in vogue since its adoption in Rome

in the fourth or fifth century B.C. when - for

better or worse, and gquite conceivably the latter -

the judge's task changed from determining the truth
to the umpiring of a competition." [13]

As regards the conceptual origins of the adversarial

method, Sheriff Stone. asserts an even earlier source:

"The theoretical origins of our adversary system
of attaining the truth....are to be found in the

dialectical methods of the ancient Greek philosophers,

who developed the view that the conflict between
alternative contentions was the best way of
conducting an inquiry." [14]

The /
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The umpireal role of the adversarial judge and the arguments
for and against the contention that adversarial conflict

is the.best'way of conducting an inquiry, are latef
discussed, but here we may also note the "fight substitute"
views as to origin such as %he contention of Jerome Frank
that the system has its origins as a legalised substitute
for private fights or feuds [15] and the statement by.
Professor Hazard of Yale Law School that "its antecedent

is often said to be the Norman trial by battle." [16]

However, whatever its origins and whatever legal or social
philosophy may have influenced its adoption, it is a

system which, in those countries in which it is practised,

is deeply rooted, not only in the legal systems of such
countries, but in the cultural traditions and consciocusness
of their societies; a fact which may explain its apﬁarently'
uncritical - or, at any rate, largely uncfitical - accepfance
by those societies as a judicial process for the eliciting

of facts upon which crucial rights, the personal freedom

- and, indeed, in some jurisdictions, the life - of a
citizen may deﬁend. Thus, Professor Wolfram of Cornell

Law School:

"There is no reason to think that the adversary
system sprang fully intellectualized from the

brows of a Solon. Many of the rules and practices
of the adversarial system are important products

of history or culture. The adversary system in the
United States is culture-bound beyond an extent
that most lawyers would prefer to admit. The same
‘social system that supports professional prize-
fighting and football, but outlaws chicken fighting,
.can be seen mirrored in the set of contradictory
rules that limit yet then allow aggression and
competition in the legal arena." [17]

While /
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While these remarks were made in an American context,. there
seems no reason to suppose that the system is any less
"culture-bound" in Britain or any other country in wﬁich

it i's practised; nor are the contradictions tb which

Wolfram refers any less evident.

Although there may be differences as to particulars, in
general and in substance, the system is essentially the
same in all adversarial jurisdictions. Its common and

fundamental features may be summarised as follows.

Essential Features

As the description implies, the syétem is a combative
process: one whiéh, in the words of Mr. Justice Jackson:
"sets the parties Fighting." [18]); a gladiatorial contest,
the gladiators being, in criminal trials, the respective
advocates for the accused and the Crown or State. During
the trial it is they who play the main part in the
proceedings. They conduct the interrogation of witnesses

- by way of examination-in-chief, cross-examination andr
re-examination. A signifiecant ingredient in the outcome .
of the contest may often be the skill employed by the
advocates in their interrogations and presentation of their
cases - the object being to present and marshall the evidence
in the manner they deem best suited to their respective
causes. This they do, not only by the adroit presentation
of the evidence of their own witnesses, but also by tfying

to /
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to discredit opposing evidence - at least, to the extent

that the rules of procedure and professional ethics allow.

The judge,‘by,contrast, does not, by and large, intervene
in the conduct, of the.proceedings. He - and the jury,
whefe there is one - are "both neutral and péssive" [1?].
The judge's role is essentially that of an impartial
arbiter - pronouncing as required on disputed points of
procedure. Although he may, on occasion, intervene to ask
arquestion-on a technicality or to clarify an apparent
abiguity, he plays no substantive part in the inter;ogation
of witnesses. In the words of Sheehan, dealing with the

system as practised in Scotland:

"The function of the judge is not to act as
inquisitor and inquire into the matter....

The judge's role is to 'preside at a forensic
contest between two parties' to ensure that

the rules of law are applied and to decide on a
verdict (except where there is a jury). He

must arrive at a decision on the facts submitted
to him for judgment." [20]

Abraham confirms this point: the judge:

"is not in any sense an active elicitor of
truth regarding the testimony presented." [21]

On the other hand, it would, as both these writers emphasise,
be wrong to deprecate the function or overstress the

passivity of the judge's role. Thus Abraham:

"He is - or certainly he is expected to be - in
complete charge of courtroom procedure, and as
such possesses a considerable residue of what in
legal parlance is termed judicial discretion. In
this connection, that intriguing compound noun
demands an application - '....enlightened by
intelligence and learning, controlled by sound
principles of law, of firm courage combined with
the calmness of a cool mind, free from partiality,
not swayed by sympathy nor warped by prejudice nor
moved by any kind of influence save alone the

overwhelming passion to do that which is just....!."[22]

Sheehan, /
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Sheehan, quoting from an Ehglish case, makes a similar

point - albeit in somewhat less idealistic terms:

"in the system of trial which we have evolved

in this country, the judge sits to hear and
determine the issues raised by the parties,

not to conduct an investigation or examination
on behalf of society at large....however a judge
isnot a mere umpire..... his object above all is
to find out the truth and do justice according
to the law." [23]

It cannot, of. course, be denied that, however passive or
relatively iﬁert the judge's role bompared with that of
the contendihg advocates during the course of the trial,
he - and the jhry, where there is one - play a crucial
and dbviously essential part in adversarial proceedings.
Further, while we cannot discount the fallibility of any
human judgmenté and their’vulnerability to prejudice -
even if only subconscious - we can probably accept the
basic assumption of the system that judges at any. rate,
(juries, perhaps, more questionably), are in the main
uninfluenced by ﬁartisan considerations and are honestly

activated by the sole desire to discover the true facts.

However, the fact must be acknowledged that, to whatever
extent the adversarial judge is motivated by the
"overwhelming passion to do that which is just", he can
only do so within the limitations imposed by the system.
That system requires that the only relevant evidence:

upon which his (or the jury's) verdict can be based is

the /
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the evidence‘competen£ly presented to the court at the
trial. But it isvthe partisan advocates of the contending
parties who largely control the nature of that evidence
which is, therefore, in the main, likely to be highly
selective and biased in favour of ohe side or the other.
As will be discuésed, however, the jdstification advanced
for the system is that the biased evidence of one side
will be counterapted'by that of the other, it being the
function of the‘ cburt to produce a balanced judgment

from a consideration and weighing of both. Those who
support the advefsarial method argue that truth is more
likely to emerge from such a balanced judgment of conflicting

theses.

Nevertheless, viewed purely as a fact-finding process,

the rationale of the system may, perhaps, seem puzzling

to a disinterested observer. Indeéd, divorced from

the historical and cultufal traditions and loyalties
referred to by Wolfram (supra), some may question whether
it would be adopted by any of the countfies which practise
it were they to devise a system gg'gglg. Such a doubt
would appear to be shared by, for example, the present

Commissioner of the Metropolitan Police in England. [24]

No balaﬁced assessment of the merits of the system can,
however be made without taking into account other important
features which afe perceived by its supporters as enshrining
the principles of individual liberty and justice and

which are later discussed in the context of moral and

social /
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social values. Pre-eminent among these are the principle
of the presumption of innocence and the privilege against
self-incrimination. These two principles are related.
Since an accused person is presumed innocent until and
unless proved guilty beyond reasonable doubﬁ, he is not
required to prove - or, indeed, even to assert - his
innocence. [251 The onus rests entirely .upon the
prosecution to produce evidence sufficient in léw to
prove guilt and the accused is entitled, if he so chooses,
to remain silent and put the prosecution t0~proof. It

is for this reason that the systém is sometimes given

the alternative designation "accusatorial" - since "it is
left to the prosecutor to bring an accusation and produce

evidence to justify it". [26]

While ﬁuch is made of these, and other, adversarial
principles orfvalues by apologists for the system -

Abraham, for example, regarding them as being "fun&amental

to the notions of liberty and justice that pervade the

" political system of the liberal and democratic west" [27] -
they are not all the subject of universal acclaim; nor are
they universally perceived as indicative of the superiority

of the system relative to other systems of criminal justice.

Before exploring the merits of these opposing views, it may

be instructive to examiﬁq briéfly the very different procéss
of criminal justice with which the adversarial system is

often compared and which is commonly called the "inquisitorial

system.
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2.2 The Inquisitorial System Compared

Abraham's comment (supra) associating the adversarial
concept of criminal justice with fhe "political system of
the liberal and. democratic west" is,puzziing if that phrase
is taken, as presumably it must, to include the countries
of the west Euroaﬂén continent; for in those countries

it is the inquisitorial and not the adveréary system which
is practised. The differenée between these systems is
fundamental. It reflects; not ﬁerely a procedufal
distinction, but a radically contrasting jurisprudential
approach to the relat}onship between the state and a
sqspected criminal. A look at the main features of the
inquisitorial system - of which we shall take the French
model as an example - may serve to bring into clearer focus

the implications and idiosyncrasies of our own system in

regard to notions of trpth, justice and individual liberty.

While, as between the two systems, there are many differences
in regard to detailed procedure, for the purposes of this
inquiry three main contrasting features may be identified:
first, the preliminary investigation (the‘enqueté) by an
examining magistrate (the juge d'instruction); second,

the roles played bybjudge and counsel at the trial itself;
third, the nature and source of the evidence on wHich the

verdict is based.

2.2.1 /
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2.2.1 The Preliminary Investigation

In France, the most serious category of criminal offence,
"crimes", must be referred by the public'prosecutor to -an
examining magistrate for a preliminary investigation.
Alleged offenées of a less serious order, "delits", may
also,>at,the discretion of the prosecutor, be sﬁ referred.
The examining magistrate is an independent official. He is
not a member ofvthe prosecution. His function is notvto
pronoqncé on the guilt or innocence of the suspect but to
direct and éupervise a thorough investigation into all
‘aspects and to decide whether there is sufficient evidence

against the suspect to warrant his being sent for trial.

The preliminary investigation is intensive and wide-ranging.

A crucial distinction between it and the pre-trial inquiries
of the prosecution invthe adversarial process is that the
French enquete is non-partisan, its purpose being to discoverv
and fecord in the "dossier" (infra) - for the informétion

of all the parties involved, namely, the prosecution, the
defence and the court - all pertinent facts irrespective of

whether these are favourable or otherwise to the suspect. [28]

Although the preliminary investigation is»conducted in
private, the suspect's lawyer is entitled to attend all
meetings between his client and the exémining magistrate
and be kept informed of the progress of the~investigati0n.

It /
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It is, however, the magistrate who conducts all interrogatioﬁs
of the suspect and witnesses. He has, apparently, sweeping
powers. He alone may summon witnesses and compel them to
appear before him. He may also, it woﬁld seem, detain the
suspect in custody, should he deem this necessary, until the
completion of his investigations. [29] He also has the

power to commission experts to report on special aspects.

Of particular significance in regard to the exposure and
elimination of per jured tesfimony is a procedure peéuliar to
the systém —‘the "confrontation de temoins" - whereby the
magistrate can arrange for parties who are tel{ing apparently
contradictory stories to confront each other in his presence

with a view to challenging and eradicating discrepancies.

The results of his investigations are compiled by the
magistrate into a "dossier" which, if he decides that the
suspect should be sent for trial, is made available to the
presiding judge (but not to the jury) at the trial as well

as to the prosecution and defence.

2.2.2 The Roles of Judge and Counsel

If the alleged offence is of a serious nature - a "crime"
the appropriate court is the Cour d'assise comprising the
presiding judge,‘two other judges as "assesseurs" and a
“jury. However, before ‘the case is sent for trial to that

court, /
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court, the decision of the examining magistrate so to do
must first be ratified by another body - the "Chambre
d'accusation", (which also acts as an appeal court to decide

on appeals against rulings of the examining magistrate

during the enquete).

At the trial itself, the‘proceedings and the respective
rolés of the professional participants are markedly different
from those applicable to the adversarial trial. As between.
judge and counsel there is, indeed, a virtual reversal of
role; as regards the eliciting of evidence. Compared with
their adversarial counterparts, the inquisitorial advdcates
for the opposing sides play a minor part. They do not
examine or crdss—examine witnesses in the manner 0%
adversarial counéel. In this and in other respects it is
the presiding judge who has the dominant role - a positivé
and contgolling role, contrasting sharply with the
relatively passive and mainly umpireal function of the
adversarial judge. At the inquisitorial trial it is the
presiding judge's function actively to interrogate the
accused and all witnesses. Counsel may suggest questians
for the judge to put to witnesses, it being in the judge's "
discretion whether, and in what manner, to do so; and the
prosecutor, it appears, may, on the conlusion of the judge's
examihation of the accused, put questions qirect [301];

but it is the judge who is the main interrogator.

The /
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The contrbl of the presiding judge also extends to the

citing of witnesses; for although the witnesses are initially
cited by the contendingvparties, the judge may direct other
witnesses to be summoned if he considers this necessary.

He may also - like the examining magistrate in the
preliminary investigations - arrange for witnesses giving

contradictory evidence to confront each other.

Another distinctive feature of the inquisitorial judge's
role is that, at the conclusion of the trial, he - with his
two assesseurs - retires with the jury to consider both

“verdict and sentence.

2.2.3. Nature and Source of Evidence - the Dossier

The dossier in which the examining magistrate compiles the
results of his preliminary inveétigationg is of major
significance in the inquisitorial process and its
implications as affecting the attitude towards and the
outcome of a criminal trial are indicative of another major
distinguishing feature as compared with the adversarial

process.

Several important facts may be noted as regards this
document. First, as has been said, it is made available,
not only to the prosecution, but - unlike the police pre-

trial /
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trial information in the adversarial procedure - also to

the defence and the trial judge. Second, as has also been
said, since it contéins'the results of a wide-ranging and
'non—partisan‘investigatiﬁn, it will reveal all facts

uncovered by the examining magistrate - and not only those
deemed tovbe indicative of the guilt of'the suspect. Third,
in accordance with the French principle that "on juge

l1'homme, pas les faits", its comprehensiveness extends, not
only to all the discovered evidence pertaining to the'offence,
but to the whole life history and personality of the suspect -
including, (this; no doth; an objectionable factor in the
‘eyes of adversarial practitioners), any previous convictions

against the suspect. [31]

Finally - and perhaps most fundamentally -it is largely on
the basis of the informétion before him, as contained in the
dossier, that the presiding judge will conduct his ‘
interrogations at‘the trial. It follows that, although the
dossier itself is not made available to the jury, the
evidence it hears elicited at the trial is likely, in the

main, to follow the information contained within the dossier.

The importance of the dossier in the French procedure is also
underlined by a further fact notéd by Sheehan. In the Cour
d'assise which sits with a jury, witnesses are always cited
because the jury, which does not have access to the dossier

itself, /
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itself, must hear the oral evidence. However, in the lowér
courts, where there is no jury, it_éppears that the
prosecutor will often not cite witnesses to the trial on

the grounds that their evidence has already been given to the
examining magistrate during the preliminary investigations
and is contained in the dossier which is before the judge.

[32]

2.2.4. Concluding Comments on the Inquisitorial System

To many of those reared in the adversarial tradition, the

inquisitorial process may appear alien to familiar notions

of individual freedom and justice. The designation
"inquisitorial" is itself possibly emotive - if not, indeed,
pejorative - evocative of Torquemada or the Star Chamber.

On this point, it has been suggested that a less(invidious

appellation would be "interrogative". [33]

To some extent also, criticism of the system by adversarial
lawyers may perhaps be influenced by a tribal loyalty to our
own ways and by a distaste for all things foreign to our
traditions. But there may be more rational grounds for

criticism.

In the first place, British lawyers and their colleagues in
other adversarial countries probably tend to have an
instinctive aversion to judicial interrogation behind closed

doors /



31.

doors - albeit by a magistrate professionally committed to
impartiality and in the presence of the suspect's lawyer.
However, on this point, it can be argued that the privacy

of the preliminary investigation is designed both to protect
the reputation of a person whom the magistrate‘eventually
decides should not be sent for trial - and to avoid

improperly prejudicing a suspect who is.

A more cogent criticism édmmonly expressed is that the
inqdisitorial procedure is inconsisteﬁt with our highly
valued principle of the presumption of innocence; Some
critics, indeed, would go further and assert that it is in
fact based - at least, by implication - on a presumption

of guilt [34]); that although, in theory, the onus of
proving guilt rests, in the inquisitorial process, as it
-does in the adversarial system; upon the prosecution, the
fact that the examining magistrate - after such a thorough
and non-partisan investigation - has adjudged the evidence
against thé suspect to be sufficient tb warrant his being
sent for trial - an assessment subsequently ratified, in
the case of serious crimes, by three senior judges of the
Chambre d'accusation - cannot but influence the trial judge
and jury in favour of a presumption of guilt. French
apologisté, as one would expect, strongiy repudiate this
accusation - asserting, among other arguments, that the
principle of the presumption of innocence is inherent in
the French Declaration of the Rights of Man and the

Citizen [35]. Whiie this may be so, it does not, of course,
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meet the criticism since constitutional declarations, however
impressive, cannot per se affect the practical consequences

of the system.

A more forceful point which the French might make is that
this particular criticism of their system applies also to the
'adyersarial process - in so far as the méfe fact of an
accused having been brought to trial may give rise to a
presumption of guilt in the mind of the trial court. Given
the human tenaency to reason that "there must be something

in it or he wouldn't be there", this is no doubt an inevitable
factor in any criminal process. However, as betweeﬁ the two
systems, the inquisitorial pre-trial process, given its
nature and purpose as an intensive and independent
investigation, would seem to be more likely to.give rise to
an inference of quilt; for, in the adversarial system,

the pre-trial police information on which the decision to
prosecutevis normaily based, is clearly orientated towards

the prosecution - and recognised as such by the trial court.

On thé other hand, it may also be argued in favour of the
French procedure that the intensity and thoroughness of the
preliminary investigations reduces the risk of an innocent
person being sent for trial. On this point, Sheehan,
referring to cases in the lower court (the tribunal
cdrrectionnel), quotes the low average acquittal rate of
about five percent - though acknowledging that this is a
double- edged argument t36].

A/
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A less easily defended criticism may be the fact, also noted
by Sheehan, that:

"all the facts concerning the background and

personal life history of the accused (including

any previous covictions) are made known to the
court before it reaches its judgment." [37]

While pdihting out that any disclosure of bad character or
previous convictions "should be ignored" when deciding on -

a verdict, he acknowledges that:

"while a professional judge may'be able to do

this, a jury may have more difficulty in so

doing." [38]

"However, such criticisms notwithstanding, it would seem,

on any objective view, £o be difficult to resist the
conclusion that the inquiéitorial process - viewed solely

as a fact-finding exercise - is, ostensibly at least and
whatever its other possiBle defects, a more determihed and,
probably, more effective, method of unearthing the relevant
facts than is the adversarial method. The inquisitorial
system perceiQes this most crucial function as the exclusive
prerogative of the non-partisan judicial role - both in the
preliminary investigations and at the trial itself. The
adversarial system, however, has no place for any indeﬁendent
functionary equipped with the necessary powers to elicit

all the facts so far as discoverable. In that system, this
task is assigned to the partisan protagonists ‘in the forensic

contest.

This brief look at the inquisitorial system of the
administration of criminal justice may serve, as has been

said /
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said, .to put into clearér‘perspective the idiosyncrasies of
our own system - pafficularly in regard to what must be seen
as the most radical difference between the systems - the
sharply contrasting methods df fact determination - the
pursuit of truth. But before attemptingAto'draw any firm
conclusions by way of comparison, we must further analyse

our own system. For that purpose wevwillﬁ at this stage of
our enquiry, addregs two maiﬁ qdestions: firét, the concept
of truth as an objective in the trial process - and the
conflicting views as to the best way of seekiﬁg it; second,
the significance for the administration of criminal justice
of those moral and social values associated with the cbncepts
of individual liberty and)justice and commonly perceived as

hallmarks of the adversarial philosophy.

As will be seen, all these factors are relevant to our main
theme - the ethics of the advocate's role - since they are
crucially pertinent to the moral and jurisprudential milieu

in which he functions.
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2.3, Truth in the Trial Process

2.3.1 The Concept of Truth

The qﬁestion whether, or to what extent, the adversarial
trial process may be perceived as being pre-eminently a
éearch for truth, inviteS’the fundamental question - asked,
not only by the "jesting Pilate" [39], but by philosophers
down the ages:. what is truth? Pilate, according to Bacon,
"would not stay for an answer"; nor need we; for, clearly,
anvexploration of this concept in all its philosophical

aspects is beyond the scope and purpose of this inquiry.

However, two particular senses in which the word "truth"”

is commonly used - and, as will be later discussed, sometimes
confused [40] - are relevant to our theme: first, truth
in the epistemological sense of fact determination - the

veracity of objective facts; second, truth in the ethical

sense of truthfulness - the subjective conduct of individuals

as regards speaking honestly.

I

The concept of truth in this, second; ethical sense is
directly relevant to the ethics of the advocate's function -
and is later discussed in the context of the moral issues
involved in deception and lying [41]. For our immediate
purpose, hqwever, we are here concerned with truth in the
epistemological sense - and its place in that particular

sense in the relative priorities of the adversarial system.

2.3.2. /
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2.3.2 Truth as a Product of Conflict

The main question here addressed is whether adversarial
conflict, as practised in our system, can be perceived as

an aid - rather than an obstacle - to the pursuit of truth.

Within the legal profession in adversarial jurisdictions,
conflicting views on this’issue abound. 0On the pro-adversarial
side, the view attributed by Sheriff Stoné [42] to the ancient
Greek philosophers that conflict between alternative
contentions is the best way of conducting an inquiry, seems

to command substantial sﬁpport and is probably tﬁe most

common argument advanced in justification of the system.
Sissela Bok, in dealing with the arguments advanced by
adversarial lawyers to justify the efhics of their role in

litigation, notes this defence as:

..... an appeal to the principle of veracity.
Veracity itself will be advanced, many argue,
if each side pushes as hard as it can to defeat
the other." [43]

Wolfram notes the same argument:

"An assumption that underlies the adversarial

system is that the mutually contentious

strivings of relatively equal advocates will

make truth and justice apparent to the judge..."[44]

And again:

"Ascertaining truth is argued to be one of the
chief justifications of the adversarial system.
It is claimed that it is designed to lead to
the truth more surely than competing models for
litigation. The lawyers, committed to seeking
a partisan victory in the trial by any legal
means, are motivated to search diligently for
facts / ‘
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facts and to test the evidence offered by

the opposing party through cross-examination
and counterevidence. Through the reciprocating
process of proof and challenge to proof, the
fact finder is best able to determine where the
truth lies." [45]

We may note here also Wolfram's representation of what can
be seen as traditional adversarial counter-attack on the role

of the inquisitorial judge:

"The adversary process is often contrasted with

an arbitral system, in which a single inquisitor

is to decide a dispute between parties without
advocacy from either side. The paradoxical

position of the inquisitorial judge is that, as

a matter of psychology, one searching for facts

and for the limits and nuances of the law is

much more likely driven to creative and tireless
effort if one is committed to discovering support
for a thesis. But once the judge forms and proceeds
upon a thesis, the natural human instinct is to
resist sloughing off that thesis, and such support
as has been gathered for it, in order to investigate
conflicting or variant theses." [46]

The argument here would appear to be that the discovery of
truth is less likely to be achieved where the judge, as in
the inquisitorial process, is initially influenced by only
one thesis - that reflected in the dossier - and is not
subjected to the discipline of weighing alternative theses
as. in the adversarial procedure. This interpretation seems
to be confirmed by Wolfram's additional comment that - in

a criminal case - the inquisitorial judge:

"may be ill disposed to take any stance but one
antagonistic to the accused because, by prior
acquaintance with the facts from the dossier
prepared in advance by the committing magistrate, .
the judge has already developed a basis for

decision."” [47]

Even /
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Even Jerome Frank - otherwise, as we shall discuss, a severe
critic of what he considers the excesses and abuses of the
"fight" element in the system - concedes the value of the

basic adversarial principle:

"The zealously partisan lawyers sometimes do
bring into court evidence which, in a
dispassionate inquiry, might be overlooked.
Apart from the fact element of the case, the
opposed lawyers also illuminate for the court,
niceties of the legal rules which the judge
might otherwise not perceive. The "fight"
theory, therefore, has invaluable qualities
with which we cannot afford to dispense." [48]

Among legal figures_in Britaih, we may perhaps cite the
former Master of the Rolls, Lord Denning, as a representative
of the view that there is no inconsistency between the
combative nature of the system and its validity‘as a trﬁth—
finding process. Lord Denning's perception bf the system

as regards its commitment to "truth and justice" are later
discussed in the context of the advocate's role (Part Three),
but - in relation to the beiief attributed to him by David
Pannick that a law case is "an inquiry to find out the

truth™ - we may note the dissent - and a degree of cynicisﬁ -
reflected in Pahnick‘s comment that "this will come as a
surprise to most lawyers who have always understood judicial
proceediﬁgs in the United Kingdom to be combative rather

than inquisitorial". [49]

This comment - in so far as it may be taken to imply that
the combative nature of the system is inconsistent with the
pursuit of truth - also commands significant support within

the /
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the profession. We may note, for example, the remarks
of Lord Justice-Clerk Thomson in a Scottish (ﬁivil) case
deriding the notion that adversarial litigation is pre-
eminently - or even to any significant degree - about the

pursuit'of truth:

"Judges sometimes flatter themselves by thinking
that their function is the ascertainment of
truth. This is so only in a very limited sense." [50]

Hazard also, while saying that:

“"....the adversary system stands with freedom
of speech and the right of assembly as a pillar
of our constitutional system."

acknowledges that:

"On the other hand, the adversary system in
practice is known by its practitioners often
to be anything but the truth-revealing process
that it pretends to be." [51] '

And quotes Judge Learned Hand:

"About trials hang a suspicion of trickery and
a sense of a result depending upon cajolery or

worse." [52]
Wolfram - notwithstanding the views expressed supra as to
the merits of adversarial conflict - also gives expression

to opposing views:

- "No logically defensible theory of the adversary
system can ignore the importance, if not the
contrality, of truth in litigation. Yet some
observers of the American judicial system have
wondered whether truth is a regularly achieved
product of litigation, whether the discovery of
truth in litigation to the extent that it occurs
is not.more the result of serendipity than design,
and whether advocates are capable of discriminating
between truth and falsity in a careful and systematic
way. Those doubts are not weak, nor are they
necessarily / :
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necessarily an adverse reflection upon the
morals of lawyers. The search for truth is
not the only business about which lawyers

must concern themselves. They are also
charged by their office with duties of
zealously furthering the interests of theit
clients and of maintaining confidentiality in
protecting client information. Those three
objectives - truth, zeal and confidentiality -
can pull in different directions." [53]

The advocate's problem arising from conflict between truth
and duty to his client is, of course, central to our theme
and is later dealt with in detail, but in relation to
Wolfram's exoneration of lawyers in this passage, we may
‘also note his remarks elsewhere in his book in the context

of "courtroom forensics" and the advocate's "tools of the

trade":

"Unfortunately, the tools of trade also, and too

- often, include dirty tricks, subterfuge, misleading
and prejudicial argument, distortion, obfuscation,
manipulative efforts to evade the rules of evidence,
and an assortment of other forensic outrages that
try judges' and adversaries' souls rather than
fairly try a contested question of fact or law." [54]

Finally, in this context, we may note the views of Judge
Jerome Frank, one of the most outspoken critics of the
system as presently practised. Frank, as has been said,
does not appear to reject the adversarial principle as such,
but, while conceding its "invaluable qualities", he also

adds:

"But frequently the partisanship of the opposing
lawyers blocks the uncovering of vital evidence
or leads to a presentation of vital testimony
in a way that distorts it. I shall attempt to
show that we have allowed the fighting spirit
to become dangerously excessive." [55]

As /
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As we shall later discuss, Frank's strictures are
particularly directed againsf some techniques often
employed by lawyers when cross-examining witnesses, as to

which, however, he adds:

"However unpleasant all this may appear, do

not blame trial lawyers for using the techniques
I have described. 1If there is to be criticism,
it should be directed at the system that
virtually compels their use, a system which
treats a law-suit as a battle of wits and wiles.
As a distingquished lawyer has said, these
stratagems are 'part of the manoeuvring....to
which (lawyers) are obliged to resort to win
their case..... under the present system it is
part of a lawyer's duty to employ them because
his opponent is doing the same thing, and if he
refrains from doing so, he is violating his

duty to his client and giving his opponent an
unquestionable advantage....' These tricks

of trade are today the legitimate and accepted
corollary of our fight theory." [56]

Of particular interest, in a social and political context,

is Frank's suggestion:

"as an additional partial explanation of the
perpetuation of the excessive fighting methods
of trials, both civil and criminal, the belief
in uncontrolled competition, of unbridled
individualism. I suggest that the fighting
theory of justice is not unrelated to, and not
uninfluenced by, extreme laissez-faire in the
econaomic field." [57]

At the conclusion of the chapter in his book in which these
issues are discussed - headed "'Fight' Theory vs. 'Truth'

Theory" - he finally adds:

"A distinguished legal historian, Vinagradoff, has said
that an 'ancient trial' was little more than a
'formally regulated struggle between the parties
in which the judge acted more as an umpire or
warden of order and fair play than as an investigator
of /
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of truth'. To continue that ancient tradition,
unmodified, to treat a law-suit as, above all,
a fight, surely cannot be the best way to
discover the facts." [58]

We are confronted, therefore, with these two .opposing schools
of thought as to the effectiveness of the adversarial system
as a vehicle for the pursuit of truth in the sense of fact
determination. We may note however that, despite their
differences, they have in common one fundamental feature -
the assumption that, whatever the method adopted, fhe
discovery of truth - the striving to get at the pertinent
facts - is a valid objective of the trial process. They do
not differ as to the objective - only as to the best means

of trying to attain it.

There is, however, yet another view which questions - indeed,
appears to repudiate - this assumption. While unorthodox
in approach - and, perhaps, somewhat complex in conception -

it nevertheless may contain elements of value in the context

of the issues here discussed.

2.3.3 The Relativistic View of Truth

We may take as an illustration of this view Zenon Bankowski's
exposition of it in his "The Value of Truth: Fact Scepticism

Revisited." [59]

As a basis for launching his thesis, he criticises what he
considers to be the rationale of Jerome Frank's attack on

the /
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the adversarial system:

"His whole critique is based on the idea that
it is possible to get really true facts about

- the world but that the adversarial or
accusatorial system is the wrong way of going
about it....Frank and others think there must
be a clear and obvious way of discovery which
settles all that one need or should do to
find the truth. The truth, then, is something
that can directly be discovered and we can
test our artificial conventional games such
as the trial by reference to this direct
discovery." [60]

Bankowski expounds his own views:

",..we do not have immediate access to the

'truth of the matter'........ we have to have
procedures for discovery - the apprehension
of truth - which cannot be separated out from

the truth of the matter, justification. We
cannot, when talking of what we know, separate
the truth of the matter from our method of
apprehending it.....The search for truth is
something we only undertake through institutional
procedures which give us criteria enabling us

to describe our activity as truth seeking. Now
these criteria are not obvious for all to see -
they cannot be 'discovered' - rather they are
normative." [61]

The truth of any matter is, then, on this view, intrinsically

linked with the procedures for its discovery. The truth

per se cannot be isolated and there is no "obvious way" of

discovering it.

Applying this‘philosophy to the adversarial trial process,
this is seen as a "truth certifying procedure" in which:

"The ‘conclusion comes from the judge or jury's
view of a complex set of data that has been
filtered through the trial and the laws of
evidence and procedure. These procedures and
criteria are justified normatively and we
cannot /
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cannot say that a result obtained through

using one is wrong by reference to the

procedure and criteria of another. We can

compare criteria but in doing that we have

to operate at a different level. We might

in fact find that both sets of procedure :

are appropriate but in different circumstances." [62]

From which it follows, on this view, that the appropriate
question is not "whether and can the jury get it right"

but:

"whether the criteria in the trial have been
followed: to use any other criteria would be
judging it by reference to another truth-
certifying procedure....It is not a question
of whether the jury, in some absolute way,
get it right but whether they fulfill their
alloted role in the system." [63]

Although they do not affect the main theme, we may note in
passing two points in regard to the criticism of Frank's
viewsas here expresséd. First, Frank does not appear, as
Bankowski implies, to be atfacking the adversarial principle
as such but - as we have noted supra - only what he considers
to be its excesses. Second, it is clear from the general
context of Frank's book‘that he is far from harbouring the
illusion that it is possible, by means of any trial précess,
to find absolute truth. On the contrary, he makes clear

hié belief that, given human fallibility, the trial process
"can never. be a cohpletely scientific investigation for the

discovery of the true facts" [64]

That said,we may perhaps attempt to sum up the substance
of this particular éoncept of the place of truth in the

trial /
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trial process: absolute‘truth is not ascertainable as an
independent entity; therefore, it is futile to Lrybto
search fo; it, is irrelevant as an objective of a trial
process and is‘not the appropriate criterion for its
justification. It substitutes another kind of "truth" -
one which, in the context of a trial process, emanates

from and can only be justified as relative to the "discovery"
or "institutional" procedﬁres used in that process. 1In any
particular process, these prﬁcedures - provided they are
correctly followed - are productive of the "truth" by the
standards of that process. Truth, therefore, is system—

relative.

Two further points may be noted. First, the institutional
procedures which, on this view, validate the process, are

those:

"instantiated in concrete social practices
justified by ‘appeal to appropriate values" [65]

But these values are not specified in kind and we may
surmise —.though it is not clear - that they are also
perceived as relativistic - in the sense that .they are

- those which the particular society using the process happens

to favour.

Second, in repudiating the search for truth as a trial
process objective, Bankowski points to the dangers of a
preoccupation with epistemological objectives at the

expense of other values:

"My /
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"My claim is that such a search for truth is
not only based on false premises and
epistemological views that need to be more
thoroughly explored but is also liable to
lead to dangerous policy consequences. I
am not claiming that such a 'search for truth'
leads immediately to casting aside questions
of morality and justice. The view I am
attacking would not, for example, inevitably
lead to the justification of torture even if
torture were shown to be a particularly
reliable way of getting at the truth. However,
when epistemological criteria are radically
separate from moral ones, the temptation is
always there." [66]

This point is, as we shall discuss, relevant to the question

of the place of moral and social values in the trial process.

2.3.4 Concluding Cohments

THe question wheﬁher the adversarial trial process -
particularly in the criminal sphere - is an effective or
appropriate medium for ascertéining the facts at issue in
a legal dispute and the.guilt or innocence of a person
accused of a crime, is one which is cléarly of much more

than academic interest. It is vital for society.

It is, therefore. important that the’arguments'for and
against the adversarial system - as compared with the
apparently more dedicated fact-finding process in the
inquisitorial system - be examined dispassionately, free
from nationalistic prejudice and uninhibited by a

reluctance to change the traditional and familiar.

Looked at in this spirit, it may be doubted whether the

"arguments /
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argements advanced in support of the adversarial principle
that truth is more likely to emerge from forensic conflict
suffice to alter the tentative view earlier expreseed that
the inquisitorial method o? intensive non-partisan inquiry'

seems a more effective method.

The argument that a balanced judgment of disputed fact is
best achieved when skilful advocates Forcefully'adVance
before an impartial judge their conflicting theses, may
well have merit in certain circumstances; when, for
example, the debate preceedsAon the basis/of known and
agreed facts and the jnge is asked to decide as between
opposing interpretations of or inferences from those facts.
When, however, the facts themselves are, not only in
dispute, but the subject of manipulation, suppresion or
dietortion by the contending advocates in £heir assigned

role as fact-eliciters, the argument seems less convincing.

The extent to wﬁich such manipulation, suppresion or
distortion of pertinent fact may be percei?ed as a feature
of the adversarial process is later discussed in the
context of the advocate's role. For’that reason, it may
be premature at this stege to reach any firm conclusion on

comparison between the systems..

As against the inquisitorial method, however, there may, in
the light of what has been said, be some force in the view
that it may tend to create in the minds of the trial judge

and /
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and jury a predisposition towards an assumption of guilt;
that by reason of the fact that, after such a wide-ranging
.and independent inquiry, the examining magistrate has - in
the light of the facts contained in the dosgﬁer which the
trial judge has before him - decided to send the accused
for trial, what the trial court is being asked to do is,

in effect, to ratify the examining magistrate's conclusions
as to probable guilt. The fact - noted supra [67] - that
witnesses are sometimes dispensed with altogether in the

lower courts may strengthen this suspicion.

Turning, however, to the relativistic theme, any comparison
between systems would, on this view, seem pointless - since
truth is seen as system-relative and "we cannot say that

a result obtained through using one is wrong by reference
to the procedure of another." [68] By the same token,

one system, on this view, is as valid as the other.

It is, of céurse, clear that in any legal system a court's
-decision is bound up with and follows from the procedures
applied by that system for the discovery of the facts. 1In
so far as that decision may be said to represent the "truth"
according to that system, the theory as expounded may be
said to have an element of realism. This concept of truth -
seen as the end product of the trial procedures - as
distinct from their motivation - can perhaps be perceived

as a realistic recognition of the distinction between truth

oin /
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in its normally accepted sense and "legal truth" or htruth
according to law" —'analogous to the distinction between

factual quilt and legal gquilt [69].

However, the principle upon which this theory would seem
to be based may have disturbing implicétions. It could
perhaps be applied to justify any trial process, however
irrational‘or perverse, so long as the procedure is
"instantiated in concrete social practices" in accordance

with "appropriate values" [70].

As has béen said, the nafure of these values is not
specified. If they are valueé Whicﬁ can objectively .

be peréeived as relevant to civilised moral and libertarian
considerations involved'in the administration of justice,
this may lend legitimacy to the theory. But .if, as

may appear to be implicit in this exposition of it, they
are simply values which any particular society has
"inétantiated" in its social practices as "normative",

it could, presumably, be advanced to Jjustify those "policy
consequences" to the danger of Mﬁﬁh the author rightly

draws attention [71].

On this view, the ruling éstablishmen£s in some early
or mediéval (and; indeed, more recent and existing)
societies might claim that their use of, for example,
torture, was legitimised by their societies' normative

practices and values.

Although /

\
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Although not explicitly advanced aé such, this particular
theory may possibly be intended, by implication at least,

as a defence of the adversarial'systém - and may also,
perhaps,‘be seen as an implicit recogﬁition of that system's
epistemological weaknesses. The underlying theme would
appear to be: it is impossible to find and futile to

search for objective truth; therefore, iet us devise

_a rationale which avoids the necessity of trying.

Hdwever, the particulérfrationale here advanced seems
questionable. Accepting that absolute truth is beyond
human reach - in the sense, at any rate, of achieving
absolute objective Certainty about past events; and even
accepting also that truth in this sense may possibly

be said to be non—existent within the human dimension -
this does not seem to be a valid reason for not striving,
as far as human limitations wiil allow, to get as near as
possible to it. In the context of a trial process, ethical

principle would seem to demand this.

The réference in the discussion of this theory to values
relevant to the trial process invites the’quesfion:kwhat

is the place of moral and soc;al values in the adversarial
system - and how important are they in assessing the merits

of that system and of the advocate's role within it?
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2.4 Moral and Social Values invthe Adversarial System

" 2.4.1 Individual Rights

The adversarial system of justice hés traditionally been
presented as reflecting the concepts of’individual
freedom and autonomy - both in the broader context of
political philosophy and in the specific field of the
administration of justice. Thus, in the broader context,

Professor Hazard:

"...key elements in the adversary system....

evolved as legal controls on government
absolutism in seventeenth century England.
Thus, the adversary system is not only a
theory of adjudication but a constituent of
our history of political liberty." [72]

While, in the legal field, this association of ideés extends
both to the civil and criminal law - what Professor Wolfram
calls the principle of "rights vindication" [73] - it has
prdbably been more particularly perceived as relevant to
the administfation of .criminal justice - to the awareness
of the need to protect the individual citizen from excesses
of state power. Thus, in this context, Wolfram notes the
conception as being:

"....that ‘the autonomy and privaby of individuals

is not sufficiently respected by a state unless

deprivations and obligations that are imposed by

law are exacted only following a public process

in which the person charged with a civil or

criminal wrong is given many procedural and

forensic advantages. The extreme illustration

is the presumption of innocence and all that it

procedurally brings with it in the idealized

criminal trial." [74]

of /



52.

0f particular relevance to our theme is the fact that these

adversarial principles or values tend also to be seen by

some as Jjustifying the relatively low priority accorded by

the

The

the

system to the pursuit of truth. Thus Hazard again:

"The real value of the adversary system...
...may not be its contribution to truth but
its contribution to the ideal of individual
autonomy. This is the rationale underlying
many rules that obscure truth, such as the
privilege against self-incrimination...." [75]

main features representing these perceived values in

system may be summarised as follows:

The presumption of innocence - an accused is
presumed innocent of the charge libelled unless
and until proved guilty after due process. He is
never required to prove his innocence. The onus

of proving guilt lies entirely upon the prosecution.

The'privilege agéinst self-incrimination - an
accused is not compelled to testify on his own
behalf or to present a defence affirmative of

his innocence. He is entitled, if he so chooses,

to remain silent and put the prosecution to proof.

Non-disclosure of previous convictions - unlike
inquisitorial procedure, except in certain
'circumstances - such as when the accused presents
evidence as to his own alleged good character -
previous convictions are not revealed to the

court /
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court until after a guilty verdict. The
accused is entitled to have his case tried
only on the basis of the evidence pertaining

to the particular crime charged.

4, The rﬁles of evidence - the relative strictness
and complexity - as compared, say, with ‘
inquisitorial procedure [76].— of the rules
of evidence and proceduré which control, and
méy substantially restrict, the ‘evidence which

may competently be adduced at the trial.

5. The right to counsel - the right of an accused
to have his case zealously presented and argued
adversarially by a skilled professional counsel
‘to whom - as we shall discuss —Aconsiderable
latitude is‘permitted in regard to issues of
facf.
‘ All of these featﬁfes are commonly presented as essential
safequards of individual rights in situations in which the

mighty State versus the humble Smith might otherwise be

unfair and unequal contests.

2.4,.2 The De Facto Guilty

Notwithstanding the merits commonly claimed for these
principles, there is far from being a consensus - either
within or outwith the profession - as to their value in
cumulo either as safeguards of thé public interest in
combating crime or as precautions against the risk of

injustice to the innocent.

As /
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As to the former consideration, there'seems.to be a
significant school of thought that the adversarial system,
as it preéently operates, unduly favoﬁrs the de facto
guilty. In this context, one particular target of criticism
is the accused's right to maintain silence. The nature of
the debate on this point is reflected in Sheriéf Maéphail's
comments on the Thomson Committee's [77] consideration ofyr
the_question whether the law of evidence in Scotland

should be amended to the effect of compelling an accused

to give evidence at his own trial. 1In the event, the
Committee - although recommending certain modifications to
this fight [78] - did not recommend that an accused Shouid
be so compelled. However, Sheriff Macphail poses the

question which is central to this debate:

"What should be the objective of our system of
criminal procedure and evidence? It has
hitherto been thought more important for
society that the innocent should be acquitted
than that the guilty should be convicted. The
Criminal Law Revision Committee, on the other
‘hand, says that 'it is as much (author's

~emphasis) in the public interest that a guilty
person should be convicted as it is that an
innocent person should be acquitted." [79]

And, elsewhere in his discussion, he adds the comment:

"...there is nothing repugnant about a man being
condemned out of his own mouth unless there be
something repugnant about the truth...".[80]

We may also note Sheehan's question:

"whether the rights given to the accused...should
be allowed to hinder the investigation after
truth on which all justice must be based, where
the silence of the accused may only serve to
obscure or at least conceal the truth..."[81]

We /
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We may also note the view that these features of the
adversarial system, taken cumulatively - and referred

to by Laurence Lustgérten as "rules erecting high
evidentiary barriers to conviction" [82] - have undesirable
effects in regard to the attitudes and practices of the

police - imposing on the police, in Lustgarten's view:

".,..a consistent pressure, leading them to

overstep their powers against those they

'know' are guilty." [83]
Lustgarten, it must be observed, was writing in the
context of police powers - including their prdsecution
function - in England and Wales before the recent
introduction in that jurisdiction of the Crown Prosecution
Service. But this, probably, does not affect his main

theme.

The point might also, perhaps, be made that these
"evidentiary barriers" to conviction in the system tend

to favour, in particular, the more affluent de facto guilty
who can afford to engage expensive lawyers having particular
skills and experiénce in the appropriate field. While

this is doubtless true of any legal system, it may be seen
to confer a more pronounced advantage in a system in which
the defence advocate plays such a crucial - and, toAa

certain extent, privileged - role.

2.4.3 The Innocent at Risk

Coenversely /
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Conversely, however, the adversarial system, notwithstanding
its traditional image as one designed to protect the
.innocent - even at the cost, in the view of some, of
favouring the guilty - also is perceived by some as havihg

the opposite effect.

To follow, for example, Lustgarten's theme: one of the
consequences, as he perceives it, of the system's "evidentiary
barriers" to convictioh, is the incentive given to the police
to avoid the hurdle of these barriers and, as they and others
may see it - the forensic lottefy of the trial - by seeking
to obtéin a confession from the suspect leading to a plea

of guilty [84] - a situation not possible, incidentally,

in the french system in which a guilty plea is not permitted.
This clearly has dangers for innocent persons who may;, for

a variety of reasons, be‘motivated to make a false

confession.

In general terms, however, these seems to have arisen in
recent times a growing unease about the effectiveness of

the system - at any rate as it presently operates - as a
medium for detérmining the guilt or innocence of é criminal
suspect and growing concern about miscarriages of justice -
actual or alléged. This concern may - in the view of some -
take the form of dpposition to the whole adversarial principle
as such and a plea for the adoption of the inquisitorial

method. Thus Ludovic Kennedy, in the context of an interview

with /
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with the Commissioner of the Metropolitan Police in
London:

"I had been interested to see that in two recent
articles the Commissioner had queried the
efficacy of our adversary system of criminal
justice because for many years now and as a
result of studying numerous miscarriages of
justice, I had become convinced that the
inquisitorial system, as practised in France
and elsewhere, is superior to it. The essential
weakness of the adversary system, it seems to me,
is its artificiality: where police manipulation
of evidence can lead to the conviction of the

innocent and the skills of counsel to the
acquittal of the guilty." [85]

It might also be added here that the right of an accused
to have his defence presented by a zealous, partisan and
skilful counsel may be seen éé a feature which can operate
as much against him as for him; for it is obtained at the
price of having his innocence challenged by an equally
zealous, partisan - and possibly even more skilful -

prosecutor.

Two features, however, may be identified as specific targets
for criticism in the context of the innocent accused - the
absence, at any stage in the adversarial process of an
independent investigator and the conspicuous disparity
between the investigative resources of the state prosecution
machinery and those available to the normal accused. It is
probably these factors, above all,‘that influence those

urging a radical revision of the system.

2.4.4. Concluding Comments

It would be foolish to over-stress the negative qualities

of /
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of the moral and sociél values reflected in the adversarial
system of criminal justice - and, even more so, not to
recognise the merits of the main principle which underlies
them: the protection of individual rights against the
temptation to excessive power to which all state
bureaucracies are, at times, vulnerable. vae—eminent among
those values - what must be regardéd as unequivocallin
merit and the main bulwark against the erosion of those

individual rights - is the presumption of innocence.

It would likewise be wrong not to recognise the dangers in
any system of criminmal justice of an over-zealous
preoccupation with the pursuit of truth which these values

may be seen as designed to counter.

In this connection, one must also acknowledge a possible
weakness in the inquisitorial method in so far as it would,
as has been said, appear to be open to the accusation of
creating an initial bias in the mind of the trial court
against the accused,.and - whatever the French.COnstitution
may say - give rise to some doubt as to the operation, in

practice, of the principle of the presumption of innocence.

But to derive from such considérations'the inference that
our adversarial system is superior to, and has nothing to
learn from, that of our Continental neighbours, would
probébly be‘simplistic. In the light of what has'been said,

there /
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there would seem to be grounds for questioning whether -
e*cepting the presumption of innbcence»- those values which
we acclaim, however well-intentioned, operate in practice
to the over-all benefit of individual freedom and autonomy
and, in particular, even if they, or some of them, do,
whether they suffice to offset what probébly must be seen
as the most conspicuous weakness - the absence of any kind

of independent fact investigatioh.

In reflecting on these issues, twd factors of fundamental
importance are‘worthy‘of note. in so far as the view may
.be sustained - and there would seem to be cogent arguments
for it - that some‘of the rules of the system permitting
the obscuring of truth, operate to the undue advantage of
the de fgsgg guilty, leading to their acquittal, not only
the public interest but individual freedom itself suffers;
for, in the final analysis, such freedom is at risk in any
society in which anarchy and violenceAreach unacceptable

levels.

.Second, while there doubtless are circumstances in which

the permitted concealment or obfuscation of fact may benefit
an innocent accused, generally speaking, where truth is

‘a casualty, it is likely to be the inndcent who suffer and

the gquilty who gain.

In summary on this issue, while the concepts of individual

freedom /
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freedom and autonomy which the moral and social values of
the adversarial system are designed to protect, may be at
risk from a too rigorous pursuit of truth, they may also be
at risk from an over zealous preoccupation with such values
at the expense of truth. What matters is the point of

balance struck between them.

The maintaining of a proper balahce is the function of
society acting through its legislators and its courts. But
in the day-to-day operation of the system, the ethical
conduct of the advocate - the main focus of this inquify‘—

plays a vital role.

It is this latter point which is central to our méin purpose.
The issues so far discussed are relevant to that purpose but
we are nbt primarily concerned with an assessment of the
relative merits of the adversarial and inquisitorial system -
nor even, indeed, with the merits of the adversarial system
itself; but rather with the implications of the workings

and objectives of that system, whatever its merits, in
relation to the ethics of tﬁe roles of the contending
advocates - and, specifically, their functions as regards

the elicitafion and disclosure of fact. To tﬁis end, it

has been necessary to look at the system in order to obtain

a proper perspective of the context within which the
adversarial advocate operates. Also, the coﬁparison drawn
between the rival system has been useful in that it serves

to. /
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to throw into relief those peculiar features of our system

which are of particular relevance to our primary purpose.

In the light of what has so far been discussed, it seems
clear that, whatever dissension there may be as to the
rélative merits of the adversarial énd inquisitorial
processes, one firm conclusion at least can be drawn: by
reason of the dominant role which the adversarial process
assigns to the advocates as fact elicifers and presenters -
and the opportunity thié_affords for the manipulatioh of
evidence on which the verdict of the court will depend -

. it is that process which gives rise, in a much more acute
form, to the ethical probiems with which the advocate has
to cope - problems which havé significant implications for

the administration of justice.
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2.5 Summary

1. The essential epistemological feature of the
adversarial system is that it assigns to the
partisan and conténding advocateé.the crucial
function of fact elicitation. There is at no
stage in the procéss'an independent investigation
of féct. The judge plays a hainly passive and

umpireal role.

2. In ail these respects it differs from the
inquisitorial system which~perceiveé the function
of fact investigation as an independent judicial
prerogative both in the pre-trial stage and at

- the trial itself. Wﬁile open to the criticism’
that it may create an initial bias on the part
of judgevand jury against the accused - and
possibly impair the principle'of the presumption
of innocence - it would ex fggig seem a more

effective method of fact finding.

3. Given that, in the adversarial proCess; the
elicitation and presentation of the facts at
issue are functions assigned to the partisan
advocates .- and the opportunity this affords
for manipulation of fact - the érgument that
truth is more likely‘to emerge from a balanced
judgment of conflicting contentions lacks
conviction.  The relativistic argument - in

éo'/
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so far as it may be seen to deny the search
for truth as a valid criterion of a trial

process - also lacks credibility.

" The moral and social values associated witH.
the‘concépts of individual freedom and autonomy
are important features of the adversarial

system. However, while commendable in‘intention,
it may be questioned whether some of them, in
‘effect, operate to the advantage of either the
public or individual interest or - in so far

as they may do so - whether they suffice to
justify the»epistemological weaknesses of the

system.

The proper criterion for the assessment of any

trial system is not the pursuit of truth per

se - or its recognition of other moral and
social values per se - but whether it may be

perceived as maintaining a proper balance

between these values.
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PART THREE

THE ROLE OF DEFENCE COUNSEL IN ADVERSARIAL SYSTEMS

Sections

3.1 The Criminal Defence Lawyer

3.2 Duty to Client and to the Court
3.3 Fact and Law

3.4 Deception and Lying

3.5 Non-Disclosure

3.6 Cross-examination Tactics

3.7 Perjury

3.8 The Guilty Accused

3.1 The Criminal Defence Lawyer

Wolfram notes that in a Harris poll conducted in the United
States in 1978, lawyers '"ranked very near the bottom"‘in
public esteem - along with "advertising agencies, labor
unions, and Congress". [86] He suggests as one of the
reasons for this poor showing the fact that "many lawyers
are forced into public performances that may appear unsavoury"
and adds:
"The most obvious illustratioﬁ is the criminal defense
lawyer. It is probably accurate, if controversial,
~to say that defense of persons accused of crime has

led to more public antipathy toward the legal
profession than any other cause." [87]

In reference to these remarks, we may also note, however,

another, /
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another, perhaps compensatory, aspect of the criminal defence
lawyer's public image - that of the fearless and skilled

champion of the legallyvoppressed.' In no other role is the
tradition of loyalty and dedication to the. client so strongly

marked.

It may, therefore, be said that whatever antipathy or cynicism
may be directed towards the criminal defence lawyer, it is
often paradoxically aombined in some measufe with a certain
admiration; fo such extent, indeed, that many of the most
eminent have acquired, both within and oatwith the profession,
the status of folk heroes. To these facets of the defence
lawyer's role, we may note yet another of crucial pertinence
to the ethics of his function: the considerable latitude
which he is permitted within the adversarial system in
deference to his perceived duty to his accused client;  a
latitude which reflects the "many procedural and forensic

advanatages" [88] given by the system to accused persons.

The nature and limits of this latitude it is our purpose to
examine in detail, but we may here note that it is such as,
in Wolfram's words, gives the defence lawyef "sweeping powers"

unique to the adversarial system. [89]

All of fhese features of the defence advocate's function tend
to make it the main focus of controversy about ethical issues
for the degree of latitude which he is allowed - and, indeed,

in certain situations, required - to exercise in compliance

with /
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with his duty of loyalty to and zealous protection of his
client's interests, are often perceived as being in conflict

with the pursuit of truth in the public interest.

The controversy, it may alsobbe noted, is not confined to
the public domain. As will be discussed, important aspects
of the criminal defence function are also the subject of
professional debate. It is now proposed, therefore, to
examine, in some détail, the various issues which are
central to this debate as seen in the light of the views
and pronouncements of various authoritiés within‘the.legal

profession.
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3.2 Duty to Client and to the Court

In the light of what has been said as to'the duality of the
function and perceived professional'loyalfies of the advocate,
it will be clear that his role involves a duality of
professional relationships - the relationship with his

client and his relationship with the court before which he
appearé. It is in the interaction between these relatioﬁships

that the conflict of ethical principle becomes manifest.

While, as in all issues of ethical conflict, there are many
shades of opinion, the debate within the legal profession as
to the relative significance of these relationships is, as,

will be seen, broadly characterised by two opposing views.

We may note first, however, that the two relationships are
interdependent; the advocate's views as to the nature of
his relationship with his client must impinge upon his
perception of the nature and extent of his duty to the court.
In particular, the advocate's perception of the point of
balance between his duty to-his blient and to the court will
depend upon the ektent to which he considers himself to be,
not merely the client's agent and adviser, but, in a éense,
his alter ego.. One of the most explicit professional
pronouncements on this issue was contained in the first
edition of the American Bar Association's Standards relating
to the Administration of Criminal Justice which sought fd
define the role of defence counsel and the main points of

which /
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which may be summarised as follows:

1. His primary role is to act as "champion" for his client.
‘ In this capacity he is the "equalizer" - placing his
client on an equal footing under the law. This he does
by "taking those procedural steps and recommending
those courses of action which the client, were he an
experienced advocate himself, might fairly and properly
take".

2. In so doing, counsel must not be timorous - courage and
zeal are necessary qualities - a duty resting all the
more heavily upon him since the accused may well be
"the most despised of persons" - faced with a hostile
world and called to "the bar of justice by his
government". .The accused must be able to rely on
counsel as his "single voice" and with confidence
that "his interests will be protected to the fullest
extent consistent with the rules of procedure and
standards of professional conduct".

3. Counsel is .an "intermediary" - but not a "mere
mouthpiece" or "alter ego" of his client. He is not
a "conduit for his client's desires" nor "an agent
permitted, and perhaps even obliged, to do for the
accused everything that he would do for himself if
only he possessed the necessary skills and training
in law". As intermediary, "counsel expresses to the
court objectively, in measured words and forceful
tone, what a particular defendant may be incapable
of expressing himself simply because he lacks the
education and training". [90]

Although, in this passage, the ABA mentions the fact that,
in the past, the "occasional voice" has advocated the alter

ego theory, it is strong in its,cohdemnation of this "spurious

view" which has been "totally and unequivocally rejecfed for
over one hundred years under canons governing the English
Barfisfers and is similarly rejected by canons of the American

Bar Association and other reputable professional organisations".

[91].

Although this particulér edition of these ABA Standards has
since been superseded,vits pronouncements on this issue

doubtless /
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doubtless represent the general view bf professional bodies

in adversarial jurisdictions. While the cufrent British Codes
do not contain‘any exXpress repudiation df the alter ego theory,
they do stress the professional independence of the advocate
~vis a vis his client. In England, a barrister:

"may not accept any brief or instructions which limit :
or seek -to limit his ordinary authority or discretion."[92]

and:

"In all cases it is the duty of the barrister to guard
against being made the channel for questions or
statements which are only intended to insult or annoy
either the witness or any other person or otherwise are
an abuse of counsel's function, and to exercise his own
judgment both as to the substance and the form of the
questions put or statements made." [93]

In Scotland, the advocate's professional independence is more

emphatically expressed, for, while he:

"must at all times do, and be seen to do, his best for
his client and he must be fearless in defending his
client's interests..."[94]

The Faculty of Advocates expressly adopts the principles
enunciated in 1876 by Lord President Inglis:

", .the nature of the advocate's office makes it clear

that in the performance of his duty he must be entirely
independent and act according to his own discretion and
judgment...";
but not only that; the Scottish Faculty extends the concept
of the advocate's independence to the point of endorsing Lord

President Inglis' view that it is an advocate's legal right

to conduct the case:

...... without any regard to the wishes of his client....and
what he does bona fide according to his own Judgment will
bind his client...." [95]

This /
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This stress in the British codes upon the independence of the
advocate in relation to his client may be indicative of a
difference in this context between the ‘American and Britiéh‘

systems - a difference to which Hazard draws attention:

"In the English system...the barrister is insulated from
the case in several important ways. An English
barrister has no continuing relation with any client;
his fee is fixed before trial in negotiations to which
he is not a party and on a basis unrelated to eventual
victory or defeat; the case is placed with a barrister
through a solicitor as intermediary; and barristers
as a group are small in number, aristocratic, clannish,
and closely tied to the judiciary. The barrister is
thus strongly identified as an officer of the court and
as a gatekeeper concerning what kind of evidence will
be offered..... In the American system, however, the
advocate's relationship to his client's cause is much
more dependent and intimate...."[96]

The distinction here drawn between the Amer}can advocate and
the English barrister (which term, as used by Hazard, we may
also take, bresumably, to include his Scottish countérpart)
mayvexplain why the British codesvdo not deem it necessary to
expressly répudiate the alter ego concept - for suéh
repudiation is no doubt implicit in the emphasis which they
place upon the advocate's independénce of and detachmént from

the client.

In making this distinction, Hazard's point is that the more
intimate relationship between the American advoéate and his
client exacerbates the conflict between the advocate's duty

to his client and to the court. His comparison, however,

while it may be valid as between the American advocate and»
British barristers, is not so apposite aS~}egards the solicitor

,branéh /
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branch of the British legal system for the solicitor's court
role is not, of course, limited to that of an intermediary
between client and barrister. He also plays an important
» role as an advocate in his own right in the ﬁumerous cases
‘where a barrister.is not involved. Contingency fee
arrangements apart,vin that role.the solicitor is probably
as closely associated with his client as is his American
counterpart. In legal terms (in Scotland, atvany rate)
the solicitor's relationship with his client is perceived
as di%ferent from that between barrister and client. Lord
President Inglis, elsewhere.in the paésage quoted above
from tﬁe Scottish Advocate's Guide, is also quoted as pointing
the contrast: the solicitor - unlike the "advocate" (in
the strict professional sense of that term in’Scotland as
eqﬁivalent to the English "barrister") - ehters into a
"contract of employment" with and is an "agent" of his client.
As such, a solicitor must "as a general rule" follow the
client's instructions but: |
"the general rule is subject to several qualificatidns.
The agent, of course, cannot be asked to follow the
client's instructions beyond what is lawful and proper.
For the agent, as well as the counsel, owes a duty to

the court, and must conform himself to the rules and
practices of the court..... " [97]

(It may be noted here that.according to the modern usage.
of the term "contract of employment", a solicitor could

not be said to enter into such a contract; the solicitor-
client relationship being more appropriately seen as one of

agency.)

But, /
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>But, whatever the differences in fhis context between
America énd Britain or between barristers and solicitors
within Britain, it is clear»that the lawyer; in all
adversarial countries and whatever his status, is in no
sense seen by the professional bodies as a puppet of his
client, abliged to. act according‘to the client's dictates
irrespective of legality or progriety. It is in this
pejorative sense that the ABA, in the passage quoted above,
uses the terms "mere mouthpiece" and "alter ego" and
distinguishes such a "spurious view" of the advocéte's
function from his duty to take only that action which the
client, were he an‘experienced advocate himself, might "fairly

and properly" take.

However, while the alter ego concept, in the sense in which
that term . is usedvby the ABA, is clearly rejected, in the
broader context this rejection may need to be qualified.
WHile it is true that the advocate cannot be seen as the
"mere" mouthpiece of his client he is, in an important sense,
the client's mouthpiece nevertheless - his "single voice" as
the ABA themselves put it. Moreover, acbording to Hazard,
it would seem that, in America at any rate, and whatever the
ABA view, some lawyers consider that;

M., duty to client requires aiding him in whatever the

client feels he must do to vindicate himself in court.

The advocate is then absolved because he is merely an
instrument." [98] '

In his discussion of this subject, Hazard himéelf clearly

disapproves of such an attitude and, in the light of what

has /
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has been said, it would certainly aiso_be iepudiated by .the
legal professional.bodies. But’if the advocate is not
perceived by such bodies as beihg required to assist "ink
whatever the client feels he must do....", he is nevertheless

authoritétively seen as having:

"....the same privileges as his client of asserting
and defending the client's rights by the statement
of every fact and the use of every argument that is
permitted by the principles and practice of the
law." [99] :

In this limited, but important, sense, it may, perhaps, be
argued that the advocate can indeed be seen as a legal alter
ego of his client - in tﬁat there is vested in him all the
rights and priviléges accorded to his client by law for the

pufposes of his defence.

if so, this poses the question: what are the implications as
affecting the interaction betwéen his duty to‘the client and
his duty to the court? It is true ﬁhat the persona of his
client which the advocate may, in this juristic sense, be

said to adopf, is qualified in an important particular: it

is a persona clofhed in his own professional infegrity. His
obligations are limited to "what is permitted by the principles
and practice of thé law". Nevertheless, if the advocate -
albeit only in this juristic sense —.éan be seen as the legal
alter ego of his client, it may seem reésonable to argue that,
while acknowledging his duty to the court and the law itself,
his primary loyalty must be to his client and that, in his
role as defence counsel in criminal proceedings, his

professional /
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professional commitment must be his client's commitment,

namely, to prevent his being convicted.

Such a view - in so far as acknowledging loyalty to tﬁe client
as the advocate's pfimary duty - is not, however, universally
accepted within the legal profession. There are those who
maintain - in the tradition obeord Cockburn [100] - that his
duty to his client, however impérative, is subservient to his
duty - not only to the court - but to those concepfs which

they appear to see as synonymous with it: "truth and justice™.

Thus Lord Denning in Rondel v. Worsley:

"(Counsel) must accept the brief and do all he honourably
can on behalf of his client. I say 'all he honourably
can' because his duty is not only to his client. He has
a duty to the court which is paramount. It is a mistake
to suppose that he is the mouthpiece of his client to say
what -he wants; or his tool to do what he directs. -~ He
is none of these things. He owes allegiance to a higher
cause. It is the cause of truth and justice." [101]

This was a civil case but Lord Denning's remarks were directed
to thé conduct of a barrister in a criminal case. Rondel was
suing a barrister, Worsley, for professional ‘negligence arising
lfrom a criminal case six years previously in which Rondei was
unsuccessfully defended by Worsley. ' The case‘is authority for
the principle that an actidn cannot be maintained against a
barrister for negligence inkthe conduct of a criminal or

civil cause, but for our purposes its significance lies‘in the
fact that Lord Denning not only rejected - in accordance with
the consensus view of legal professional bbdies - the

"mouthpiece" theory, but expressed a principle which is not

to /
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to bé found (explicitly, at any ratej in any professional

code: that the advocate's paramount allegiance is not to

his client but to "truth and justice". This seehs consistent
with the view attributed to Lord Denning by David Pannick [102]
that a law case is "an enquiry to find out the truth" and

would seem to be saying fhat the prihary function of the

advocate is to aid the court in that objective.

This, however, is rejected by other legal authorities who,
in the tradition of Lord Brougham, maintain that the advocate's
duty is "to reckon everything subordinate" to the client's
interest [103] - a view reflected, as regards criminal defence
advocates, in Wolfram's statement that the advocate in this
role is perceived as one who "owes loyalty to his of her
client alone" [104]3 One of the most forceful exponents
of this school of thought is Dean Freedman of Hofstra
University Law School in the United States. Dealing with .
the subject in the context of thé primary objective of a
criminal trial process, he not only repudiates the view that
the adversarial trial is pre-eminently a search for truth
and that the defence counsel's primary function is: to assist
the court in finding the truth, but states that counsel's
duty to his client may, on occasion, necessitate his being
an obstacle to that objectivei

".,..under ‘our adversary system, the interests of the

state are not absolute, or even paramount. The

dignity of the individual is respected to the point

that even when the citizen is known by the state to

have committed a heinous offense, the individual is

- nevertheless accorded such rights as counsel, trial
by jury, due process, and the privilege against self-

incrimination. A trial is, in part, a search for
truth. Actually, however, a trial is far more than

a /
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a search for truth, and the constitutional rights

that are provided by our system of justice may well
outweigh the truth-seeking value - a fact which is
manifest when we consider that those rights and others
guaranteed by the Constitution may well impede the
search for truth rather than further it...." [105]

According to Freedman, it follows that:

" the defense lawyer's professional obligation

may well be to advise the client to withhold the
truth..... Justice White has observed that although

law enforcement officials must be dedicated to using
only truthful evidence, 'defense counsel has no
comparable obligation to ascertain or present the
truth. Our system assigns him a different mission....
c..(W)e....insist that he defend his client whether

he is innocent or guilty.' Such conduct by defense
counsel does not constitute obstruction of justice.

On the contrary, it is 'part of the duty imposed on
the most honorable defense counsel from whom we
countenance or require conduct which in many instances
has little, if any, relation to the search for truth'.
The same observation has been made by Justice Harlan,
who noted that, 'in fulfilling his professional
responsibilities' the lawyer 'of necessity may become
an obstacle to truthfinding'...... " [106]

In passing, two points of interest may be noted here. First,
the distinction made in'the quote from Justice White between
the professional obligations of "law enforcement officials"
and those of defence counsel - a-distinction which will

be later discuésed in the context‘of the role of the advocate
as prosecutbr;’ second, the distinction implicitly drawn in
the same passage between "truth" and "justice", concepté
which, in regard to the questions at issue, are frequently
Juxtaposed; for although, in Freedman's view, defence
counsel's professional obligafion "may well be to advise

the client to withhold the truth", he does not consider that
such conduct constitutes "obstruction of justice". This
~distinction, as we shall later discuss, is of significance

in /
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in relation to the ethical imnplications of the advocate's

function.

Confronfed by such apparently diametrically opposed views as to
his primary function, it Qould seem that the advocate must steer
a cautious - and perhaps, on océasion, a perilous - path between
his duties to his client, to. the court, and to "truth and
justice". In his efforts to reconcile these often conflicting
duties, he does not appear to be greatly assisted by official
prbnouncementé on the subject. That conflict does, indeed; exist
between these duties is explicitly recognised in such
pronouncements. Thus, for example, the Scottish Advocate's
Guide sees the advocate's duty to his client as "only one of
several‘duties which he must strive to reconcile”. [107] More
spécifically, the Declaration of Perugia states that:

"a lawyer's  function...... lays on him a variety of duties

and obligations (sometimes appearing to be in conflict
with each other..... "

and proceeds to identify several parties to whom the advocate
has a duty - the client, his family andbothérs to whom the
client is under a legal or moral obligation, the courts, the

legal profession and the public. [108]

Such pronouncements, however, afford no guidance as to the
relative priority of these competing interests. Moreover,

such guidance as is available in regard to the ethical
limitations upon the advocate's‘duty to his client tend

often to be expressed in generalities which, however commendable
in principle, are of little practical value in dealing with
‘actual situations. Thus, as we have been, he is advised

by Lord Denning that he must do all he "honourably"

can /
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can on his client's behalf; by Dr. Johnson, that he is to
do for his client all that his client might "fairly" ‘do for
himself [109]; and by the Scottish Advocates' Guide that
he mustbnot go béyona what is "lawful and proper". The
difficulty is that it is the intefpretation of such

expressions themselves which is in question.

In order, therefore, to attempt a more precise and realistic
assessment of the ethiés of the advocate;s role in the
adversarial system, we must look beyond such generalisatiaons.
We must examine in some detail how that system - and the
advocates within it - operate in bractice. In particular,
we must explore the question as to whether, and if so, to
what extent Freedman may be right in méintaining that "the
bdefence,lawyer's professional obligations may well be to
advise the client to withhold the truth" and that, (quoting
Justice Harlan), the advocate himself,'in fulfilling those
obligations, may "of necessity ..... become an obstacle to

truth?finding...."

This means that we must look closely at what mustbbe
regarded as the essence of the matter - the advocate's

position in relation to FACT.
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3.3 Fact and Law

" As has been said in"aﬁother context, while opinion is free,
facts are sacred. Even more so, one would suppose, should
this appiy to a legal process in which the ascertainment of
truth ié claimed to be the main objective. While accepting
that the absolute truth about anything is probébly béyond
human reach, it would seem clear that the extent to wﬁich a
court can arrive at the nearest possible approximation to it
must correspond ta the extent to which it is apprised of the
relevant facts. It would, therefore, also seem reasonable
to conclude that it is the advocate's role in relation to
the disclosure of known facts which is the main test of hié
commitment to truth and the main criterion of the real nature

of the adversarial trial process.

In the context of criminal trials, Sheriff Marcus Stone

confirms the central importance of factual issues:

"It is self-evident that the fact-finding process is the
heart of the matter in criminal trials. Provided that
the evidence led by the prosecution is sufficient in
law for possible conviction, the real issue is almost
always one of fact rather than law...." [110]

Also, Frank, as we have seen, forcefully makes the point that
it is the fact rather than the legal element which is both
the more significant and the more uncertain in court

trials. [111]

While, clearly, there is ofteﬁ ample scope for dispute as

to what the law is on any particular issue, most would
probably agree that it is more easily accessible to discovery
and consensus than disputed fact. Moreover, in regard to

the elicitation of fact, as distinct from law,_the court 1is,

as /
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on the partisan skills of the contending adcocates. For

these reasons, one might expect that, és between fact and law,
the discovery of fact would be subject to the more rigorous
control. But here an apparent paradox emerges; for while -
as we have discussed and as will later be examined in more
detail - the advocate, particﬁlarly when acting as:criminal
defence coﬁnsel, is allowed considerable latitude in rega?d

to facts édverse to his client's case, he is held on a

tighter rein in regard to matters of law:

",..this House expects, and indeed insists, that authorities
which bear one way or the other upon matters under debate
shall be brought to the attention of their Lordships by
those who are aware of those authorities. This
observation is quite irrespective of whether or not
the particular authority assists the party which is
so aware of it....... "

Thus, Lord Birkenhead in The Glebe Sugar Refining Company v.

Trustees of the Port and Harbours of Greenock [112] in a

fuling held to be the main authority on the point in the

United Kingdom. Générally speaking, the principle here
enunciated, épplies in both civil and criminal proceedings [113]
and its impliéations, as pointing the contrast with the
advocate's perceived obligations in regard to matters of

fact, merit further analysis and cohment.

The circumstances which occasioned Lord Birkenhead's remarks
in the passage quoted related to a section of a local Act
which had not been referred to by either party in the lower
lcourt but which the House of Lords held to be crucial -
indeed, on which they mainly based their decision which
reversed the judgment of the First Division of the Court of

Session. [/
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Session. Itkmay be noted that in this case Lord Birkenhead
absolved counsel inVolVed in the case from blame because he
considered that they, themselves, were unaware of the existence

of the section in question, but he found it:

M...very difficult to believe that some of those instructing

learned counsel were not well aware of the existence,. and
the possible importance and relevance, of the section in
question.." [114] ‘

It may be noted, however, that in the light of a more recent

case, the principle enunciated by Lord Birkenhead is not to

be construed as meaning that an advocate is guilty of improper

conduct merely because he argues a point in law which a court

holds to be "bad". In Abraham v. Jutsun, the circumstances

related to the awarding of personal costs against a solicitor
by the Divisional Court because, in that Court's view, he had,
at a previous hearing in the Magistrates' Cert; "taken a
thorogghly bad and unmeritqrious point....which had had the
effect of causing all the costs in the Divisional Court." The
Court of Appeal reverséd this judgment, Lord Denning observing
that the solicitor in question had not:

"in the least degree (been) guilty of any misconduct.

The points which he took were fairly arguable....as

it turned out, both points were bad points; but the
appellant was not the judge of that. The magistrates

had their clerk to advise them on the law. He was to
advise them whether the points were good or bad. It

was not for the advocate to do so....it was....his duty
to take any point which he believed to be fairly arguable
on behalf of his client. An advocate is not to usurp

the province of the judge. He is not to determine what
shall be the effect of legal argument. He is not guilty
of misconduct simply because he takes a point which the
tribunal holds to be bad. He only becomes guilty of
misconduct if he 'is dishonest. That is, if he knowingly
takes a bad point and thereby deceives the court..." [115]

On /
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On analysis, it may be doubted whether the light cast by Lord
Denning on this issue is particularly luminous. Where and

how does an advocate draw the line between a "fairly arguable"
énd a "knowingly" bad point? It will be noted that Lord
Denning's remarks regarding the advocate's usurping "the
province of the judge" echo those of Dr. Johnson [116]. He
might well have added the further statement by Johnson that
"an argument which. does not convince yourself, may convince the
judge to whom you urge it". [116] On this reasoning, there
can be nothing reprehensible in an advocate's making the best
of a line of argument of the merits of which he is not himself
convinced - and which, indeed, if he himself were the judge,

he might reject as "bad".

However that may be, what does seem to emerge clearly, from

the Glebe Sugar case at any rate, is that, on points of law,

as distinct from fact, the mere consideration that a particular
authority does not favour his client's cause, does not, in
itself, justify an Advocate's failure to bring it to the

attention of the court if he is aware of its existence.

For the reasons given above, we now address the question as to
the rational justification, if any, for this distinction. 1In

the Glebe Sugar case, Lord Birkenhead prefaced the remarks

quoted above with the observation that:

"It is not, of course, in cases of complication, possible
for their Lordships to be aware of all the authorities,
statutory or otherwise, which may be relevant to the issues
which in the particular case require decision. Their
Lordships are therefore very much in the hands of counsel,
and those who instruct counsel...."

It/
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It must,'of‘course, be allowed that no judge, however learned,
can be expected to kndw all the law, or , indeed, even a
significant part of all the law; but the legal authorities
bearing on any particular issue are usually readily accessible
to judges who, normally, have ample opportunities and
facilities - in the form, one woﬁld suppose,>df‘an extensive

legal library - to look them up.  Indeed, in Glebe Sugar, one

of their Lordships at least took the trouble to do so - as the

report of the case makes clear:

"While the case was under consideration Lord Atkinson called
the attention of their Lordships to section 23 ...." (the
non-disclosed authority), whereupon "the appeal was set down
for further judgment upon the effect of that section." [117]

For the same reasons, it may be difficult to accept that judges,
in respect of relevant legal authorities, are "very much in the
hands of counsel" or, at any rate, that they ought to be so.

It is the function of thefadvocate to argue the law. It is

the function of the judge to discover and rule upon it. So one
might reasonably arque. Moreover, in so far as it might be
allowed that a judge, in regard to points of\law, was, to any
degree, in the hands of counsel, he is certainly not so in the
same sense or.to anything like the same degree as he is in

regard to issues of fact.

In this contéxt, the authors of "Lawyers" pbse the. question:
"why is there a greater duty to disclose law rather than fact?"
They tentatively suggest: "is it/largely to avoid embarrassment
for the judges?" [118] But even if such a consideration

may have influenced the Glebe Sugar ruling, it can hardly be

advanced as a ratio decidendi. Two factors, however, might be

advanced as justifying a distinction between disclosure of fact

and /
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“and law - though not necessarily as justifying the rationale

of the Glebe Sugar ruling in itself.

First, questions of law, as distinct from fact, are matters
purely for professional debate and deliberation as between
advocates and judge. The disclosure of legal authorities does
not impinge upbn the advocate's duty to his client in the same
way as disclosure of fact. Certainly, the outcome of legal
debate'may well have serious consequences for the client, but,
in so far as the only point at issue is the law applicable to
facts admitted or held as proved, the requirement that an
advoqate must bring to .the attention of the court all authoritiec
‘known to him as relevant to the issue - wﬁether or not such
authorities assist his client's case - is not perceived as
‘infringing his duty to his client. True, he has a duty to
his client to make the best possible case for him both in law
and fact.— and to argué as best he can any "fairly arguable”
point of law - but this is not seen as justifying deliberate

deception of the court on matters of pure law.

Second, and more particularly, questions of law do not involve
the crucial issue of confidentiality as between advocate and
client. Whatever considerations may influence an advocate to
pursue or not to.pursue, to disclose or not to disclose, a
purely legal point, they will not generally involve any
conflict between the duty to honour his client's confidences
and his duty to the court. And, as will be seen, it is this
conflict which is at the heart of many of the most critical
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issues which arise in regard to the ethics of the advocate's

role.

Some further remarks of Lord Birkenhead in Glebe Sugar,
albeit made in the context of the disclosure of legal
authorities ahd not of factual information, are of relevance
to the main purpose of this inquiry. After criticising
"those instructing learned counsel" for their failure to
direct attention to the statutory provisien in questiaon, he

observed:

"A similar .matter arose in this House some years ago, and

it was pointed out by the then presiding judge that the

withholding from their Lordships of any authority which

might throw light upon the matters under debate was

really to obtain a decision from their Lordships in the

absence of the material and the information which a

properly informed decision requires ...... and to obtain

a decision founded upon imperfect knowledge. The extreme

impropriety of such a course cannot be made too plain..."[119]
Although he does not use the term, Lord Birkenhead is here
talking about deception - deliberate and culpable deception,
as he perceived it, of the court in regard to a material point
of law. But would not the same strictures apply - a fortiori -
to deception as to material points of fact - information in
regard to'which the court is wholly dependent upon the
advocate? Indeed, if one were, in the quotation given, to
substitute the one WOrd "fact" for "authority", could it not
be said that this "withholding" - or worse - in order to obtain
a decision from a court "founded upon imperfect knowledge" is
what happens in courts every day? Is there any valid.

justification for such deception? 1If so, what are its limits
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of permissibility? Do these limits extend beyond deception
by silence - mere "withholding" - to positive attempts to
conceal material facts; to distortion by cross-examination

tactics; even to lying?

These and other like questions it is the business of.this
inquiryrto explore. It is such issues that are the subject
of confusion both within and outwith the legal profession - a
confusion reflected not only in the conflicting opinions .and
diverse beliefs of various writers and authorities, but epen,
it would appear, in statements by the same authority. Lord
Denning, for example, thé aﬁthor of the emphatic statements
in Rondel, supra, as to the advocate's ‘duty to the "higher
cause" of truth and justice, expressed in an earlier case,

Tombling v. Universal Bulb Company, a somewhat more equivocal

view of an advocate's duty - citing with apparent approval
Cicero's dictum that while it is the duty of the judge to
pursue the truth, "it is permitted to an advocate to urge

what hasyonly the semblance of it." [120]

The context in which Lord Denning made this observation will
be later examined [121] but, on the face of it, the two

statements would seem difficult to reconcile.

With a view to exploring these questions in greater detail,
it is proposed to examine those specific areas where the

problems associated with them appear to arise most acutely.

Before doing so, however, it may be useful, in order to command
a better perspective of the advocate's role in this context,

to have a brief look at‘general and philosophical concepts of
deception and attempt to assess their relevance to the

advocate's function.
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3.4 Deception and Lying

3.4.1 Relevance for the Advocate

"A lawyer is not to tell what he knows to be a lie" [122]

"I don't see why we should not come out roundly and say that

one of the functions of the lawyer is to lie for his client."[12:

These two views c9uld be takeﬁ, on face value, to represent
extremes of conflicting opinion as to the advocate's ethics.
But such a conclusion may be premature. We must first ask

what is meant by "lie" in each of fhése statements; what is

a iie? Can its meaning be legitimately restricted to an actual

statement intended to mislead? Or is it capable of

interpretation in a wider sense - any deliberate attempt to
deceive: to hake others believe what we ourselves do not
believe - by whatevef means: gesture, disguise, innuendo,

even mere silence? In other words, is deception in any form

also a 1lie?

This question is important for the advocate professionally, for
he is told by his professional bodies and by the courts that

he must never lie to a court. If lying is interpreted in the
wider sense of any form of deception, this has serious
implications for him. When, for example, an advocate
deliberately withholds from the chrt a crucial fact known to
him . or, in cross-examination, attempts to discredit the
testimony of’a witness which he knows to be true - is he, in

effect, "lying"?

But in‘the context of the ethics of the advocate's function,

we /
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we must ask the further questions: whatever latitude in regard

to questions of fact he may or may not be permitted professionall:

does it matter - in moral terms - whether to deceive is also to
lie? Is not to do either to act dishonestly and therefore

morally wrong?

But is it always wrong? Are there circumstances in which lying
or any other form of deception can be justified? And does the

advocate have any particular justification?

These questions are clearly of relevance to our theme for we
cannot appraise the advocate's function in ethical terms

without reference to moral principles.

However, before discussing them further, we may note a related
aspect - the diﬁferent'senseé in which the word "ﬁrﬁth" is used -
and sometimes confused - and the consequences of this confusion
for professional ethics in general and for legal ethics in

particular.

3.4.2 Truth and Truthfulness

We have earlier noted the two different senses of the concept of
truth - the epistemological and the ethical. [124] The former -

with which we have dealt in Part Two in relation to the nature of

the adversarial system - concerns the ascertainment - or
attempted ascertainment - of objective fact; the latter, the
concept of truthfulness - speaking or acting honestly.
Sissela Bok, in her book on "Lying", expresses the view that

philosophers such as Plato have tended to be preoccupied with

the /
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the epistemological concept - giving rise to the '"great risk of

a conceptual muddle" of confusing:

"the moral domain of intended truthfulness and deception,
and the much vaster domain of truth and falsity in
-general. The moral question of whether you are lying

or not is not settled by establishing the truth or
falsity of what you say. In order to settle this
question, we must know whether you intend your statement
to mislead." [125] [Bok's emphasis]

‘Bok's "conceptual muddle" would seem to have support on a
point of particular relevance to court proceedings:'what is
meant by the phrase, "the truth, the whole truth, and nothing
but the truth". She quotes J.L. Austin:

"Like freedom, truth is a bare minimum or an illusory ideal
(the truth, the whole truth, and nothing but the truth
about, say, the battle of Waterloo...... ' [126] -

Austin here uses "truth" in its epistemolbgical sense but, as
Bok points out, this it not the sense in which it is used in

court but refers to testifying honestly - the proscription of
intentional deception:

"It is to this question alone - the intentional manipulation
of information -~ that the court addresses itself in its
request for 'the truth, the whole truth, and nothing but
the truth' "[127]

It is, then, the criterion of truth in the sense of truthfulhess

which is applied by the court in'this context. For a witness -
as for anyone else - what matters, in moral terms, is not
whether What he says is objectively true or false, but whether
he believes it to be true or false. |

"Stone makes a similar point:

"It is an essential element of lying that the witness should
believe that what he states is untrue ....."

Such /
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Such a witness, therefore, is still a dishonest witness even
if his testimony which he believes to be incorrect "happens to

be objectively accurate" [128]

We may note here also two further consequenCes - in Bok's
perception - of the traditional preoccupation with the
" epistemological concept’of truth to the relative neglect of

the ethical.

First, she believes this to be a partial reéson for thé ancity
of debate within the field of moral philosophy on the concept
of deception [129] and, in regard to lawyers, points in
particular to the absence of analysis and debate within the
legal profession in regard to the prbblems of and possible
justification for.decéption by a lawyer in court. Oh this
point, she quotes from a textbook on the professional

responsibilities of lawyers:

"There is simply no consensus, for example, as to the lawyer's
duty to the court if he knows his client is lying. In that
and other situations a lawyer can only be sensitive to the
issues involved and resolve these difficult cases as
responsibly as he or she is able."

Bok adds the comment:

"Closer,to the throwing up of one's hands one cannot get.

To leave such a choice open to the sensitive and the

responsible without giving them criteria for choice is to

leave it open as well to the insensitive and the corrupt" [130]
As will later be seen, it is not quite correct to say that no
guidance is given to the lawyer in situations where he knows his
client to be lying - or to be intending to lie - but, particularly
in the criminal sphere, there would appear to be a deficiency in
this respect and such guidance as is available may not be very

helpful [131]

Secondly, /
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Secondly, this absence of analysis of the conceptvof deception
~is 'seen by Bok to give rise to another consequence which is
relative to a matter we have earlier discussed:

"This ébsence-of real analysis 1is reflected also in teaching

and in codes of professional ethics. As a result, those

who confront difficult moral choices between truthfulness

and deception often make up their own rules. They think

up their own excuses....0One deserves mention here..... It

holds that since we can never know the truth or falsity of

anything anyway, it does not matter whether or not we lie

when we have a good reason for doing so." (1321
While it wodld probably be unfair to represent it és a
justification Fbr telling lies, the relativistic view of truth
which we have’lookéd at [133] might bossibly be one of the
attitudes here criticised.
As for the "throwing up of hands", it probably must be conceded
that Bok's quote‘from the legal textbook, given supra, may
indeed be typicai of some professional pronouncements within
the legal establishment. It may, of course, be arqued that the
"insensitive and corrupt" will remain so whatever(criteria for
choice were devised and would doubtless find ways of
circumventing them. qu others, however, the criticism may
be vaiid. The absence of clear criteria other than the exercise
of individual judgment in regard to the permissible limits of |
deception in court, not only leaves the coﬁscientious advocate
without guidance but, on occasion, may put him at considerable
professional risk: 1leaving him to steer perilously between the
Scylla of being accused of failing in his duty to his client and
the Charybdis of being disciplined for failure in his duty to

the court.
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In particular, he may be left on occasion to decide on his own
responsibility the question: "what is a ”1ie"? And cah it be

justified in his client's interests?

3.4.3 What is a "Lie"

This, as has been said, is ankimpbrtant question for the advocate
not only morally but professionally for, in the United Kingdom
and elsewhere in adversarial jurisdictions, the general
consensus within the legal profession seems to be tﬁat‘a lawyer,
whatever latitude he may be permitted in other respects, must
not lie to the court.

As Montaigne said, the lie has many faces [134], but, broadly
speaking, it can and has been defined in two ways: the first,
in the sense in which the word is probably most often used in
normal.speech - that is, an actual statement directly
communicating, with intent to mislead,‘what the communicator
does not believe td be true: the "clear-cut" lie. Bok herself
adopté this definition for the purposes of her book but
‘acknowledges that some philosophérs - citing St. Augustine as

an example - adopt a wider definition, eqﬁating lying with
deception in general, i.e.:

"When we undertake to deceive others intentionally, we
communicate messages meant to mislead them, meant to make
them believe what we ourselves do not believe. We can do

so through gesture, through disquise, by means of action
or inaction, even through silence..." [135]

However, whatever aefinition of the lie is adopted, they have
one element in common - the intent to deceive; and it would

seem difficult to resist the logic of the view that, in moral

terms, /
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terms, that is what matters. If I wish to implant in the mind
of another the belief that something is‘true though I myself
believe it to be untrue, it does not matter whether I do so by
an overt étatement or by another method of deception. The"
distinction, therefore, between the narrow and wide definitions
would seem to be one of form rather than substance. On this |
view, one can, therefore, reasonably agree with Bok that it does
not really matter, morally speaking, which way lying is definéd,
"so long as one retains the prerogative of morally évaluating

the intentionally misleading statement..... "[136]

However, as has been said, it does matter, professionally
speaking, for the advocate. If a lie is to be interpreted as
including‘all forms of deception, then, clearly,‘there is a
difficulty - and not only for him’but for the whole adversarial
system; fdr, in the light of what has been earlier discussed

and what will later emerge, it seems manifest that the
adversarial trialbprocesé - whatever merit may be claimed for

it in other reépects - may'be reasonably described as a legal
framework of condoned decebtion by the adversaries - indeed,

in a sense, of professionally imposed deception, in the case of
criminal défence counsel; for it is to be remembered that
defence counsel is professionally proscribed from aisclosing

to the court adverse facts confided by his client, however
relevant ahd material, and that, as has been said, even mere
silence can, in certain situations, be a form of deception -

and therefore included in the broad sweep of the wider definition
of lying. And, df course, there are many other forms of deceptio
which ére normal features of the adversarial system - a system
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in which even such as Lord Denning concede that it is permitted
to an advocate to urge, not the truth, but "only the semblance"

of it [137].

In the light of the absurdities which, for these reasons, would
otherwise result, it must be assumed that when it is said that
an advocate must not lie to the court, the word "lie" is used
in the normal sense of everyday speech - the overt lie: making
an untrue statement - either directly or indirectly through his
client, such as, for example, being a willing accessory to

perjury.

This does not, of course, settle the moral question as regards
other forms of deception in court - nor indeed the professional
implications of such other forms as regards perceived permissible

limits which it is our purpose to explore.

3.4.4 Arguments for Justification

Given that the ethical issues inherent in the advocate's
function involve not only overt lying - such as perjury by the
client - but other forms of deception, we shall, in discussing
the relevance to the advocate of the arguments commonly

advanced in justification, regard such arguments as applicable

to all forms of intentiénal deception - lying in the wider

sense.

It would seem that the traditional Christian view - following

the Augustine/Aquinas doctine - is that all lies are intrinsically
wrong; though recognising.degrees of "abhorrence" - ranging

from the venial "white lie" to the most serious - the "malicious"
lie [138].

Kant /
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Kant was a notable exponent of the extreme absolutist view,
prohibiting all lies - even those told for the best of
motives [139]; a view also expressed in the rustic wisdom of
Dickens' Joe Gargery in "Great Expectations'":
"There's one thing you may be sure of, Pip, namely that
lies is lies. However they come, they didn't ought to

come, and they come from the father of lies, and work
round to the same." [140]

But such extreme views, however exemplary in precept, are
difficult to sustain in practice.

Broadly speaking, the arguments most commonly advanced in
justification may be said to concern those lies whose professed
purpose is, one way or another, to avoid harm - or, at any rate,
to do more good than harm. However, in view of the prominence,
in the professional context, of those relating to professional
confidentiality - and although these can be seen as another
variant of avoidance of harm - it may be convenient to deal
with the arguments under two heads: first - in the general
context - those based upon the avoidance of harm principle;
.second - in £he professional context - those relating to
professional confidentiality and, specifically, lawyer-client
confidentiality.

The Avoidance of Harm - The most obvious example of this kind

of argument is that relating to a situation in which a lie is
necessary to prevent great and immediate harm to someone - what
may be called the "common sense" argument. Thus Dr. Johnson:
"The general rule is, that the truth should never be violated;
there must, however, be some exceptions. If, for instance,
a murderer should ask you which way a man has gone." [141]

Such extreme and clear-cut situations are, however, relatively

rare /



96.

rare in everyday life where situations tend to beAsomewhat less
~urgent and more complex. It is then more likely to be a question
of weighing the consequences of lying or not lying - what Bok
refers to as the utilitarian criterion and the Benthamite school
whichvheld that what matters is not the lie itself but the
consequences attendant upon it t142]. Bok sees this as another
example of the common sénse approach and as being in line with
how people, in practice, usually béhave, that is:

"In choosing whether or not to lie, we do weigh benefits
against harm and happiness against unhappiness..." [143]

While it is doubtless true that this is the criterion people
normally abply, it suffers from the disability that it is not
always easy in complex situations to assess consequences.
Moreover, a person disposed to lie may well be biassed in the
weighing.

It is also important to note that a truly moral, approach would
probably require rejection of the view that lying, per se, ié
morally neutral and would postﬁlate, in the weighing process,
an initial presumption or negative weighing against lying as
something, ideally to be avoided. [144] This is probably again
in line with how most people - at any rate, conscientious peoﬁle

normally behave.

Professional Confidentiality - The lawyer is not, of course,

unique as regards the ethical problems arising from the concept
of professional confidentiality. Other professions - notably
the medical prbfession - share these problems. Also, there are,
among these professions, common factors in their arguments in
defence of coﬁfidentiality: the harm which disclosure of a

confidence /
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confidence might causé to the patient or client; the latter's
right to privacy and the claimed inviolability df the implicit
‘professional promise Qf confidentiality. |
There is also a‘further argument relevant both to the doctor and
to the lawyer: that bréach of trust by unauthorised disclosure
of confidences would deter people from confiding in their doctor
or lawyer‘and, thefefore,bfrom seeking and obtaining the benefit
,Of medical or legal assistance.
However, there areAimportant differences in this context between
the legal and other professions. For purposes of comparison,
we may again take the medical profession as an illustration.
First, crucial as it is in the field of medical ethics, the
confidentiality of the doctor—patient,relatioﬁship is not so
vital to the structure of the medical services system as is
that of the léwyer—client relationship to the legal system.
Lawyer-client confidentiality is a basic and essential feature
of the adversarial system of justicé and any. substantial erosion
of that concept would threaten, if not destroy, the fundamental
principles of that system; for the advocate could not
effectively function as the zealous champion and protector of
his client in accordance with those principles if the client
could not repose.complete confideﬁce in him. It is mainly for
this reason that lawyers éttach so much importance to
.confidéntiality.

Second, the trilateral relationship which normally gives rise
to the ethical issues of confidenfiality is also significantly
different as between docfor and advocate. The third parties
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who normally feature in the doctor's problems in regard to
issues of disclosure, are not in the same professional
relationship to him as is the court to the advocate. Such
obligations as the doctor may, or may not, be perceived as
having to such parties are of quite a different order frbm the
advocate's pfofessional obligations to the court - and through
it to the law itself - of which, as was noted at the beginning
of this inquiry, he is also the servant. |

Third, there is also an important difference as regards the
significance to the third party of the confidential information.
which the professional in each case seeks to withhold, suppress
or otherwise obfuscafe in deference to professional
confidentiality. In the‘doctor's case, the information in
question may indeed‘be.of importanbe to the third party; ' in
the lawyer's case, however, in so fér as it is material to the
iésue before the court, if relates to the essential function

of the court.

For all these reasons, the concept of, and the problems arising
from, professional confidentiality tend to feature more

.prominently in the legal than in other professions.

3.4.5 The Validity of Arguments for Justification

Which, if any, of these arguments advanced in defence of lying
or deception; in certain situations, could be validly invoked
by the court lawyer as a moral justification?

in addressing this question, it may be convenient to follow the

'sequence in which these arguments have been discussed.
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The Avoidance of Immediate and Serious Harm - As has been said,

the extreme situations in which this particular argument - the
"common sense" Johnsonian argument - is likely to apply are rare
in the everyday_life of ordinary people. At first sight, it may
élso seem inappropriateAto the advocate's situation - at least

in the éontext of the exfremebcircumstances cited by Dr. Johnson:
"If a murderer ...;.."1; but, in the case of the criminal defence
advocate particularly, perhaps not all that inappropriate; for

it ié not difficult to envisage a sifuation in which defence
counsel, in a criminal trial, may be faced with a decision
whether or not to lie - or to be party to a lie - as the only
means of saving his client from an uhjust fate; such as, for
example, in‘a murder trial where, although counsel knows, or
sincerely believes, his client to be innocent, the circumétantial
evidence against him is so great that he is in grave danger of
being convicted anq thereby forfeiting his liberty - or even

his life. Given the two quotes from Dr. Johnson - the "murderer"
example and "a lawyer is not to tell what he knows to be a

lie™ [145], it ié interesting to speculate what his answer

would have been if asked Qhether, in such a situation, it would
be right for the lawyer to lie to save his client. Indeed,

there may be those who would see the "murderer" example as

cited by Drf Johnsdn as é not too fanciful analogy in that

‘those radically'opposed to capital punishment may well cast

the étate in the role of a "murderer" when it sanctions state
execution., This, no doubt, would be a very extreme view but,

nevertheless, it is an extremély serious situation and poses
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.a.particularly difficult and del;cate question. It may involve
the édvocate‘s acting as an accessory to perjury - the "most
abhorrent" of lies [146] - and one unequivocally proscribed
professionally [147]. All that one may, perhaps, safely éay

is that, viewed only in terms of étrict moral principle - and
professional broscription apart - the argument that lying may
bebjustified to avoid serious and immediate harm may have

application to this and similar extreme situations.

Weighing the Consequences - As has been said, the avoidance of

harm argument for justification tends, in less extreme and more
complex situations, to merge into what may be seen as the most
significant and relevant for ordinary people in most situations
in real life - what Bok refers to as the utilitarian criteriont
that what ﬁatters is not the lie or deception per se but the
consequences flowing from it; that, therefore, in deciding in
any particular case, whether or not to lie or deceive, one must
attempt to weigh the likely conéequences; assess the overall
goodness or badness Qf'the options; weigh the benefits against
harm.

What application does this have to the court lawyer?

As we have discussed, in the absence of clear professional and
positive guidance as to the proper course to take in some
delicate situations - such as; for example, when a lawyer knows
‘that his client is lying to the cburt - it seems to be this
principle, in effect, which the advocate is sometimes advised

" to apply; the resolving of such problems is left £0 his
~individual responsibilify - to his own "sensitivity" [148].
This would seem to be another way of saying that he should weigh
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the consequences of the options. In such situations, this may
also seem, therefore, to be the most relevant principle for the

laWyer as Well as for ordinary people.
But certain caveats must be entered.

The proper moral application of tHis principle relieé greatly
on persohal integrity. The "insensitive and corrupt", to use
Bok's phrase - or, even if not corrupt, the less scrupulous -
could well take a biassed view of the consequences and invoke
the principle as justification for dubious conduct. It must
also be remembered in this context that, in accordance with
the generally accepted’principles of utilitarianism, the
conseqﬂences which are to be weighed are not only the
consequences to the weigher - or, in the case of the advocate,
to his client (though the latter must be a major factor) - but

the consequences to all parties and interests involved.

There is also the further important factor, already mehtioned,
which is as applicable to the advocate as to people in everyday
life, that lying or deception is ﬁot to be perceived as morally
neutral and that his assessment of fhe consequences of such
conduct in any situation should include an initial presumption -

or negative weighihg - against it.

Professional Confidentiality as Justification - This is the

argument most often invoked by lawyers as justification for what
they may see as necessary deviations from truthfulness. Thus
Professor Wolfram:
"By turns sacred and controversial, the principle of the
confidentiality of client information is well-embedded in
~the traditional notion of the Anglo-American client-lawyer

~relationship." [149]

And:/
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And:
"The assurance of confidentiality.......is purchased only
at the price of excluding from trials evidence from lawyers

and clients about their conversations - a detraction from
the search for truth that is 'plain and concrete'." [150]

Bok has scant sympathy for the concept as a justification for
untruthfulness and believes that:
"Lawyers see it as so manifestly different from the shadier
privileges claimed through the ages, ranging from the feudal

sexual privilege to the excesses of 'executive privilege'
as to require no defence." [151] ’

Whether'lawyers adopt such an a priori assumption may be
questionable. However, whether they do or not, the-arguments
they advance in support of the privilege must be looked at
objectively. They are cogent arguménts which, as has been said,
go to the heart of the adversarial system of justice. They
involve weighty considerations. Nevertheless, it may be
questioned whether they conclusively demonstrate’that professiona.
confidentiality, per se, provides a special moral justification

which overridesveracity in all circumstances.

Apart from arguments already.mentiohed as supporting the sanctity
of confidenfiality, much is also made of the element of the
implied professional promise not to disclose confidénces - and

of the alleged invioiability of that promise. But.can such a
promiée per se provide an absolute moral justification for not
breaking it under any circumstances - irrespecﬁive of the harm
which may result? Such an absolutist position is not easy to
defend for it is not difficult to envisage situations where the
keeping of a promise, (even assumihg that it is not an
intrinsically evil promise), would cause much more harm than

breaking it.

These /



1053.

These considerations would seem to invite the conclusion that
there are and must pe limits to the privilege of professional
confidentiality and it may also seem reasonable to conclude that
the moral criterion for determining those limits is probably,

in the final analysis, that Which we have discussed and described
as the "weighing of the conseqﬁences" - the individual's
perception of the overall goodness and badness of the effects

of his decision. In its appiicationvto the advocate, this

would mean that, howevef cogent the arguments in favour of

confidentiality, they cannot, in themselves, be regarded as

conclusive but merely as some of the factors - albeit important
factors - to be assessed in the weighing of the consequences.
3.4.6 - Summary

The main conclusions which we can, at this stage in our inquiry,
derive from this discussion on the moral principles involved

in lying and deception, may be summarised as follows -

(1) The distinction between the narrow and wider definitions
of lying is oﬁe of form rather than substance. The
common_Factor is deception and the intent to deceive.

(2) However, professional ethics in the adversarial system do

Vrecognise a distinction. Althoﬁgh the advocate 1is
forbidden to lie - or to be an acbessory‘to a lie by his
CIient - he is permitted to practise other forms of
‘deception; to urge the fsemblance" of truth. It must,
therefore, be assumed that the "lie" which is
professionally proscribed is only the overt, clear-cut
lie.

S (3) 7



104.

(3) The argument most commonly advaﬁced by lawyers for the
Justification of lying or deception is that based upon
the sanctity of professional confidentiality. vHowever,
this, per se, cannot provide absolute moral justification
but must be seen as but one factor - albeit a cogeht
factor - in the advocate's assessment of the consequences.

(4) Viewed only in terms of moral principle - and professional
and legal ordinances apart - this weighing of the
consequences for or against lying or deception would
appear to be the most rélevant for the advocate as it is
for people generally - involving the principle that it is
to the consequences and not to the lie itself that he must
look for the moral criterion. While this principle rejects

the concept of lyihg as intrinsically wrong, there must

always be an initial presumption against it.

Before attempting to 'draw final conclusions, we must now turn

to the actual workings of the adversarial system and to a more
detailed analysis of the advocaté's role within it - particularly
in those specific areas where the ethical issues arise most
acutely.. Four such areas may be identified -

Non-Disclosure of relevant facts - with particular reference

to the distinction drawn, or attemﬁted to be drawn, between
passive "withholding" and positive attempts to "conceal".

Cross-Examination Tactics - with particular reference to the

ethics of discrediting testimony known to the cross-examiner

to be true.

Perjury - the advocate's position when representing a perjurious
client.
The "Guilty Accused" Situations - the advocate's position where

his client has confidenfially admitted his factual gquilt.
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3.5 - Non-Disclosure -"Withholding" and "Concealing"

3.5.1 - Introduction

Central to many'of the problems confronting the advocate -
pérticularly, though not exclusively, in_his role as criminal
defence counsel - is the question as to what extent he is
permitted, or, indeed, obliged, in the interests of his Client,’
to keep the court in ignorance of pertinent facts which he deems
to be adverse to his client's case - and the means he may 

legitimately employ to achieve that objective.

This issue featurés in all the situations we shall examine, but,
here, we address two particular questions: first, to what
extent can the 1egal limits of permissibility in this context -
in so far as these can be inferred from available case law”— be
perceived as recognising or reflecting.a distinction between a
passive "withholding" of information and a positive contrivance
to conceal it? Second, in moral terms, can any firm line be

drawn between these concepts?

Also, while, as will later emerge, most of the issues arising
in connection with’the suppressing of adverse facts involve
the concept of prdfessional confidentiality, we are here
concerned with the non-disclosure of facts which are within
~the advocate's knowledge but which are not necessarily of a
confidential nature; being facts which may not be directly
pertinent to the alleged offence itself or other issue before
the court but which, nevertheless, may be considered by the
court to be of material import as regards the issue it has to

decide.
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3.5.2 - The Limits of Permissibility.

On this, as in so many other ethical issues, the advocate's
position does not seem to be greatly facilitated by the
professional guidance which he is sometimes offered; guidance
which, on the face of it - and sometimes emanating from the

same source - often seems contradictory. On the one hand, he is,
for example, told to be "open and truthful" with the court and,
on the other, that, "in presenting the facts of a case you have

a duty only to refer to those favourable - unless you are

prosecuting........ "[152]

Again, he is told by lLord Denning that while he must not
"knowingly mislead" the court, he is at liberty to exercise
" his discretion as to what facts he should disclose according

to whether or not they are to his client's advantage [153].

It would seem, however, that attempts have been made to lay
down reasonable criteria for demarcating the limits of permissibl
conduct by an advocate in this context. The authors of "“Lawyers"
boint to an alleged distinction between "concealment" and
"withholding" of evidence:
"Concealment involves a positive attempt to prevent information
being discovered, whereas withholding is a mere failure to

disclose. Generally speaking, it is unethical for a lawyer
to conceal the facts, but ethical for him to withhold them."[15

They broceed to quote from an Australian practitioners handbook
a ruling which arose from the question as to whether a defence
counsel had an obligation to reveal to the court previous
convictions against his client which had been confided to him

by his client:

"1. If the prosecution says nothing about previous convictions
it is the duty of counsel not to disclose them where he has
acquired knowledge of them from his client or from enquiries

made /
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made on behalf of his client or in any other manner covered
by professional privilege without his client's specific
instructions.

2. It can never be his duty in any event to volunteer

prejudical matter unless he conceives it to be in his
client's interest to do so..... «.."[155] '

This quote iévof interest in so far as it makes the point that
it - is not only the right but the duty of defence’counsel not to
disclose prejudical information - whether or not such information
is éovered by professional confidentiality - but it does not

seem to provide authority as such for the alleged distinction
between concealing and withholding, nor do the authors cite aﬁy
specific authority. Indeed, they themsélves pose the‘question:
‘"Is it sensible and desirable to distinguish betweenvactive_and
passive conduct if both result in the court getting a false

impression?" [156]

While, in modern times, there seems to be a consensus for the
view that counsel has no duty to reveal information advérse to
his client, that may appear to be at odds with the observation

of Lord Esher in the case In Re G. Mayor Cooke in regard to the

duties of a solicitor:

P His duty was..... .not to fight unfairly, and that arose
from his duty to himself not to do anything which was degrading
to himself as a gentleman and a man of honour. He had,
however, a duty to the court and it was part of that duty that
he should not keep back from the court any information which
ought to be before it and that he should in no way mislead the
court by stating facts which were untrue..... "[157]

The tenuous nature of the distinction between proper and improper
conduct in this context and the precariocus nature of the ethical
tightrope which the advocate has, at times, to walk is
particularly illustrated by two more recent English caées which

merit /
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merit examination in some detail - Tombling v. Universal Bulb

Company Ltd. [158] and Meek v. Fleming [159].

3.5.3 - The Cases of Tombling and Meek

Both of these cases involved an application by one of the parties

for a new trial on the ground that the court of first instance

had been misled as to material fact. In Tombling, the
application failed. In Meek, it succeeded.
Tombling =~ Counsel for the plaintiff had produced as a

principal witness a person who had been a prison governor but
-who, at the time of giving his evidence, Qas resident 1in a
prison - not, however, as governot buf as an inmate following
‘his conviction for a motoring offence - a fact known to the
plaintiff's counsel but not disclosed to the court. The facts

are summarised in the judgment of Somervell L.J.:

"Mr. Meikle started life in the prison service. He became

a prison governor. He left the prison service eleven days
after (his) first conviction. At the time he gave evidence

he was in prison. He was brought to the court in charge of

a warder in plain clothes. The fact that he was in prison

was unknown to the defendants' advisers, and, as the warder
was not in uniform, did not become apparent either to them

‘or the judge. It was known to the plaintiff's solicitor and-
counsel. There is an affidavit by the plaintiff's solicitor
that no request or suggestion was made by him or on the
plaintiff's behalf that the warder should be in plain clothes.
There was a letter from the Prison Commissioners that normally,
when producing a prisoner in court, uniform is worn by the
escort, but in certain cases discretion has been exercised

and the escort has worn civilian clothes.

The first five questions put to Mr. Meikle by Mr. MacDermot,
counsel for the plaintiff, were as follows: '(Q) Is your
full name Alexander Barthwick Meikle? (A) Yes. (Q) Do you
live at 96, Church Road, Stoneygate, Leicester? (A) Yes.
(Q) I think you are a qualified engineer? (A) Yes, I am.
(Q) After serving in the first world war, I think you became
a prison governor for about five years? (A) Yes. (Q) You
later entered the employment of Prior Stokers, Limited?

(A) Yes.

Mr. /
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Mr. MacDermot, though he knew that Mr. Meikle had been brought
from prison, did not know of the other matters. Mr. Elwes
relied particularly on the second question as to where Mr.
Meikle lived.. Mr. MacDermot told us that this was in Mr.
Meikle's proof. No doubt that remained Mr. Meikle's home
though he was temporarily in prison. Mr. MacDermott told us
that he considered the question whether he ought to inform

the court that the witness came from prison. He came to the
conclusion that it was not his duty so to do. . He relied, I
think with force, on the fact that there is no duty to inform
the court of previous convictions. 0On the question whether
the court should be aware in all cases that a witness comes
from prison, as it is when the escort is in uniform, I desire
to express no opinion as it does not seem to me necessary to.
do so. I can see arguments on both sides. The first question
here is whether there was something in the nature of a 'trick',
though that is not a term of art and was not defined. Mr.
MacDermott was, I think, .in a difficult position. Knowing
what he did, and having had more time than he had to consider
what was the right course, I think that it would have been
better if he had omitted to put the questions as to the
witness' address and previous position as a prison governor,
but I cannot regard what happened in this case as a 'trick'...
..Mr. Elwes' arqgument...... must be that the court should be
more ready to grant a new trial if there has been something

in the nature of a 'trick'. I can find no authority for this,
and it seems to me wrong in principle. The question whether
there should be further litigation must depend on the nature
of the evidence and not on the circumstances which prevented
its being available........ it is perhaps unnecessary to point
out that, if there is a failure by those who owe a duty to the
court to carry out that duty, there are steps which can be
taken to deal with that matter. For reasons, which I hope I
have sufficiently indicated it seems to me, in itself,
irrelevant to the question whether there should be a new
trial." [160]

"It was against this background that Lord Denning invoked the

Cicero quote [161]:

"The duty of counsel to his client in a civil case - or in
defending an accused person - is to make every honest endeavour
to succeed. He must not, of course, knowingly mislead the

court, either on the facts or on the law, but, short of that,
he may put such matters in evidence or omit such others as in
his descretion he thinks will be most to the advantage of his
client. So also, when it comes to his speech, he must put
every fair argument which appears to him to help his client
towards winning his case. The reason is because he is not the
judge of the credibility of the witnesses or of the validity of
the arguments. He is only the advocate employed by the client
to speak for him and present his case, and he must do it to the
best / '



best of his ability, without making himself the judge of its
correctness, but only of its honesty. Cicero makes the
distinction that it is the duty of the judge to pursue the
truth, but it is permitted to an advocate to urge what is only
the semblance of it........ Tried by these tests, I see nothing
improper in the conduct of the case for the plaintiff. There
is no duty on counsel to tell the judge that a witness comes
from prison to give evidence, any more than there is to tell
the judge that he has had previous convictions. It is '
irrelevant save as to his credit, and no counsel is bound to
bring before the judge the discreditable facts in the 1life of
his witness; for they do not mean that he is not to be
believed on this occasion. Counsel did indeed ask the witness
if he lived at 96, Church Road, Stoneygate, Leicester, to
which he answered 'Yes'. If that had been done knowingly to
mislead the court, it would be improper. But after hearing
Mr. MacDermott I am quite satisfied that it was not done to
mislead. The question was only asked so as to give the man's
permanent address, without disclosing the discreditable but
irrelevant fact that he was at present in prison for a motoring
offence." [162] '

Singleton L.J., in his dissenting judgment, took a different

-~ view:

..... In view of these considerations I should have been
disposed to direct a new trial, but, as the other members of
the Court take a different view, I content myself by expressing
regret that a false picture of the witness Meikle was before
the judge. It QUth'not to have been so." [163]

Meek - A chief iﬁspector of police had been sued for damages
for assault and false imprisonment. By the time of the trial
however, he had‘been demoted.to sergeant. ’Theydemotion»was not,
apparently, connected with the assault charge but with a separate
discihlinary offenéerwhich, however, appears to héve involved

the deception of‘; court. The demotion was known to the
defendant's counsel but nbt to the plaintiff or his counsel or
the trial court. The plaintiff lost his case but, upon the
demotion coming to light, applied for a new trial. The facts
which, for the purposes of analysis, it is again necessary to

recount in some detail, appear from the judgment of Holroyd

Pearce L.J.:

"The /



"The defendant attended the trial not in uniform, but in plain
clothes, whereas all the other police witnesses were in uniform.
Thus there was no visible sign of the defendant's altered status
He was constantly addressed by his counsel as 'Mr.' and not by
his rank of sergeant. Counsel tells us that he would so address
a sergeant in the normal case. When the defendant entered the
witness box, he was not asked his name and rank in the usual
manner. No suspicions were aroused since no one had any reason
to suspect. The plaintiff's counsel, however, and the judge
frequently addressed the defendant, or referred to him, as
'inspector' or 'chief inspector', and nothing was done to
disabuse them. The defendant started his evidence with a
brief summary of his career up to the time when he was chief
inspector at Cannon Row police station, but no reference was
made to his reduction in rank. In cross-examination he was

asked: 'You are a chief inspector, and you have been in ‘the
force, you told us, since 19387 (A) Yes, that is true.'
That answer was a lie. Later: '(Q) You realise, as chief

inspector, the importance of the note being accurate? (A) The
importance of it conveying to me what I want to give in
evidence.' He was asked further: 'Let us understand this.
You are a chief inspector. How old are you? (A) . I am forty-
six years of age.' And again: (Q) I am not asking you whether
you took part in the inquiries, but whether you as a responsible
and senior adult man - never mind about you being a chief
inspector - had no anxiety about this case, no concern or
interest? (A) No, I can only repeat I have nothing to fear.'
The judge referred to the defendant as 'inspector' or 'chief
inspector Fleming' many times in his summing-up to the jury.
It is clear that he reasonably considered that the defendant's
rank and status were relevant on credibility in a case where
there was oath against oath, and where there was a question of
the defendant's conduct in the course of his duty...... Nor was
the defendant's counsel prepared to forgo the advantage to be
derived from the status in the police force of his witness in
general.... In his opening speech for the defence, counsel
stated that the jury had not yet had an opportunity of
listening to persons against whom it was at times fashionable
to make wild hysterical allegations, but who could not have
reached their positions unless they had shown to those who
controlled the Metropolitan Police a substantial degree of
responsibility. They were not concerned here with some
newcomer to the force who had only just finished his course,
and was out in the street full of enthusiasm to arrest . the
first person he could......

(In Tombling) the failure to reveal was not a premediated line
of conduct. Nor was the conviction for a motoring offence so
relevant on credibility as the demotion of a chief inspector
(who is a party to the case) for an offence which consisted in
deceiving a court of law as to the accurate facts relating to
an arrest. There is no authority where the facts have been at
all similar to those of the present case, but in my judgment
the /-



the principles on which we should act are clear.

Where a party deliberately misleads the court in a material
matter, and that deception has probably tipped the scales

in his favour (or even, as I think, where it may reasonably
have done so), it would be wrong to allow him to retain the
judgment thus-unfairly procured...In every case it must be

a question of degree, weighing one principle against the other.
In this —case it is clear that the judge and the jury were
mislead on an important matter. I appreciate that it is very
hard at times for the advocate to see his path clearly between
failure in his duty toe the court, and failure in his duty

to his client. I accept that in the present case the decision
to conceal the facts was not made lightly, but after anxious
consideration. But in my judgment the duty to the court

was here unwarrantably subordinated to the duty to the client....

It was argued that the defendant was justified in that a party
need not reveal something to his discredit; but that does

not mean that he can by implication falsely pretend (where

it is a material matter) to a rank and status that are not
his, and, when he knows that the court is so deluded, foster
and confirm that delusion by answers such as the defendant
gave. Suggestio falsi went hand in hand with suppressio
VET1l:ewaas " [164]

The concurring judgment of Wilmer L.J. concentrated, in the
following passage, on distinguishing JTombling:

"I think that the exceptional nature of the present case becomes
clear when regard is had to the features which distinguish

it from Tombling v Universal Bulb Co. Ltd. There the
application was to adduce further evidence by way of cross-
examination of a witness for the plaintiff in respect of
matters going to his credit. True, he was an important
witness, but failure to disclose his record was only of
incidental significance. But here we are concerned with

the evidence relating to the character of one of the parties
to the suit, and it is a case in which the character of the
parties was of peculiarly vital significance, so that failure
to disclose the defendant's record amounted in effect to
presenting the whole case on a false basis.

Next, the matter sought to be proved against the witness in
Tombling's case was his conviction for a wholly irrelevant
offence, that is to say, a motoring offence. Here the matter
sought to be proved against the defendant was an offence
involving not only the deception of a court of law, but also

a question of police discipline, a matter which, I should have
thought, was of crucial importance having regard to the issues
to be determined. Lastly, in Tombling's case what was done
was not done knowingly to deceive the court; see per Denning
L.J. Had it been done knowingly, Denning L.J. would have
regarded it as improper; and it is to be inferred that he
would / :



would have concurred in the view of Singleton L.J. that a
new trial should have been directed.

In the present case there is no doubt that the course taken,
which had the effect of deceiving the court, was taken
deliberately. Counsel for the defendant has so informed

us with complete candour. I accept his assurance that the
decision was not taken lightly, but after careful consideration,
and in -the belief that the course taken was proper in all the
circumstances. But for my part I am in no doubt that it was
a wrong decision. I would venture to follow the example of
Singleton L.J. in Tombling's case in quoting from Lord
Macmillan on 'The Ethics of Advocacy'. This is what Lord
Macmillan said: 'In the discharge of his office the advocate
has a duty to his client, a duty to his opponent, a duty to
the court, a duty to the state and a duty to himself.' It
seems to me that the decision which was taken involved
insufficient regard being paid to the duty owed to the court
and to the plaintiff and his advisers........ [165]

3.5.4 Analysis of Tombling and Meek

- The question to which both these cases were addressed was
whether the Circﬁmstances in each case were such as to warrant
a new trial. They were not concerned per se with what may
constitute iﬁproper conduct by counsel. But in the iight of
the judgments in each case, it is not always easy to separate
these issues. However, in Tomblin‘, Somervell L.J. clearly.

distinguished:

..... if there is a failure by those who owe a duty to the

court to carry out that duty, there are steps which can be

taken to deal with that matter......it seems to me; in itself,
irrelevant to the question whether there should be a new

trial." [166]

Presumably "steps which can be taken" means disciplinary action.
However, as we have seen, what mattered, in his view, was "the
nature of the evidence" and not "the circumstances which prevente
its being available".

The other judges do not so clearly distinguish but, taking their

judgments /
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judgments as a whole, what seéms to emerge as the diétinctive
feature of improper conduct in this context is, in Lord
>Denning's words in Tomblin , for counsel "knowingly to mislead"
the court. Notwithstanding the form of’the question put by the
plaintiff's counsel to witness Meikle: "Do you live at..... ",
he did not consider that this was done to mislead, buf if it had

been done "knowingly" to mislead, it would have been "improper".

'This criterion of improper conduct by counsel seems also to be
reflected in the judgments in Meek. Theré, Wilmer L.J.
distinguished between the two cases: "....in Tombling's case
what was done was not done knowingly £0 deceive the court”,
whereas: "In the present case there is no doubt that the
course taken, which had the effect of deceiving the court,

was taken deliberately." Counsel's decision so to do "involved

insufficient regard being paid to the duty owed to the court...".

Likewise, Holroyd Pearce L.J. considered that whiie, in Tombling,
the failure to reveal "was not a premeditated line of conduct",
Meek was a case in which "a party deliberately misleads the

court in a material matter" and that the advocate's duty to the
court had been ”unwarréntably subordinated to the duty to the

client..."

However, in both cases also, the right of counsel to suppress
facts adverse to his client's case was not - per se -
challenged, and, indeed, waé specifically defended by Lord
Dennipg in Tomblihg wheré he says that, while counsel must not
knowingly misiead: "o short of that, he may‘put such matters
in evidehce or omit such others as in his discretion he thinks

will /



will be most to the advantage of his client"; But given that,
in both cases, the counsel in question freely admitted that
they had deliberately decided to keep the court in ignorénce
of the facts at issue - namely, in Tombling, that the witness
 Meikle was in prison and, in Meek, that the defendant had

been demoted - the question arises: what was perceived as
distinguishing deliberate non-disclosure from "knowingly

misleading"?

On this point, the observations of Holroyd Pearce L.J. in Meek
are, perhaps, the most revealing:

"It was argued that the defendant was justified in that a
party need not reveal something to his discredit; but

that does not mean that he can by implication falsely pretend
(where it is a material matter) to a rank and status that

are not his, and, when he knows that the court is so deluded,
foster and confirm that delusion by answers such as the

defendant gave. Suggestio falsi went hand in hand with
SUPDPTESS10 VETleeseosan "

These remarks would seem to suggest that the dividing line
between permissible non-disclosure and non-permissible

"misleading" is perceived to be the point at which the passive

becomes the active - where the "suppressio veri objective of
counsel, achieved by a purely passive - albeit, deliberate -
omission to reveal, merges into or is allied with a positive

contrivance to suggest a falsehood.

In Tombling, it was considered - in the majority view - that.
this dividing line had not been crossed; in Meek, that it had.
In Tombling, the issue of propriéty of conduct involved
éonsiderationvof two factors - the precise form of the question
to and answer from the witness Meikle in regard to his place

of résidence and the Féct that his prison escort - contrary,

apparently, /
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apparently, to normal'practice - was in plain clothes. As for
the latter factor, the court, it appears, was satisfied that
the civilian apparel of the escort had not been contrived by
the plaintiff's advisers or by the witness himself in order to
deceive. As for the ﬁlace of residence, notwifhstanding the
ambiguity of the question "Do you live at.....", thié, as has
been said, was, in Lord Denning's opinion, merely designed to
give the man's permanent address "without disclosing the
discreditable but irrelevant fact" that he was in prison. In
other words, in the majority view at any rate, counsel had

‘not stepped beyond the perhissible bounds of mere‘non—disclosure
by also contriving to suggest a falsehood. The dissenting
judge, Singleton L.J., took a different view - fegretting that

"a false picture of the witness Meikle was before the judge".

In Meek, however, the suggestio falsi element was, in the
coﬁrt's view, all to apparent. The court's reasoning here, it
would seem, was that it was not merely a matter of counsel's
exercising his right not to reveal something to his client's
discredit. - namely, the fact of his demotion in police rank -
-but that he had contrived byvvarious means to suggest - by
implication at least - that the defendant retained the rank
which hé had lost. These means included the fact that the
defendant (in plain clothes, unlike}the other police witnesses)
was éddressed by counsel by the ambiguous "Mr."; that, when
"he entered the witness box, he was not asked his name and

rank in the usual manner; that although frequently addressed
by opposing counsel and by the judge as "inspector" or "chief
insbector",‘nothing was said to disabuse them; aﬁa that his

counsel, /



counsel, in his opening speech, sought to derive an advantage

from his client's senior rank as former chief inspector.

It may be surmised that each of these factors, taken by itself,
might not, perhaps, have been seen as conclusive on the issue
of impropriety of conduct. The fact, for exaaple, that the
defendant chose to appear in plain clothes could not, in itself,
be said to be indicative of deviousness - and, moreover, was
not a matter within his counsel'scontrol. The fact that he

was addressed as "Mr." was not, it might reasonably be argued,
any more suspect in intent than the ambiguous "Do you live
at.....?" put by counsel in Tombling; and (on the view that
counsel had no duty gratuitously to divulge the fact of his
client's demotion), it may even, perhaps, be questioned whether
he had a duty to disabuse his opponent and the judge of their
assumption that he still held his former rank. Finally, the
remarks by defendant's counsel in his opening speech, which
Holroyd Pearce L.J. also criticised, referred to all the

police witnesses and not only to his client and, in any case,
were not, as regards degree ofﬁesponsibility:necesserily

inappropriate even to the lower rank of sergeant.

These considerations may suggest that it may not have been any
of these factors, taken individually, but their cumulative
effect, that may have been the deciding influence in the

court's judgment.

A major difference between the two cases was, of course, the
relative materiality of the information of which the lower
court had, in each case, been deprived. As was pointed out

in /



in the judgments, the fact, in Tombling, that the witness
Meikle was in prison for a motoring offence was, in the words
of Wilmer L.J. in Meek, "only of incidental significance" to
the case, whereas, in Meek the information in question related
to the character of the defendant in a case in which the
character of the parties "was of peculiarly vital significance".
Clearly, the significance to the issue before the court of tHe
non-disclosed information must be a major factor in deciding
whether or not £he circumstances warrantba new trial. What is
not so clear is the extent to which the issue of professional
misconduct per se was seen in both cases as being contingent

upon this question of materiality.

In Tombling, Lord Denning, although he considered the
"discreditable" fact that the witness was in prison to be
irrelevant, nevertheless expressed the view that if the
particular form in which the question as to his place of
residence had been put, had been adopted by counsel in order
"knowingly to mislead", then that "would be improper". This
seems to be saying that in regard to questions concerning
professionaocl misconduct in the context of deliberate
~misleading of the court, the materiality of the matter on which

the court has been mislead is itself irrelevant.

On the other hahd, in Meek, Holroyd Pearce L.J. linked his
criticism of the ”suggeétio falsi" conduct to situations where
"it is a material matter" and Wilmer L.J. considered that
because, in that case, the matter in question was of vital

significance,/



significance, '"failure to disclose the defendant's record
amounted in effect to presenting the whole case on a false
basis." Such remarks might be.seen as suggesting that the
dividing line between deliberaté, but permissible, non-disclosure
and deliberate, non-permissible, "misleading" is determined not

only by the'point at which suppressio veri becomes suggestio

falsi, but also by the materiality of the subject matter.

However, the remafks, in this context, of Lord Denning:in,
Tombling and of the judges in Meek may not, necessarily, be
mutually inconsistent. What would.seem to emerge from their
remarks is that where counsel goes beyond the exercise of 'his
legitimate right not to reveal information prejudicial to his
client and seeks, actively, to suggest a falsehood, he acts
improperly irrespective of the materiality of the particular
falséhood; but in situations where the information in question
is of vital significance, even mere failure to disclose may -
in certain situations such as those in Meek - be perceived by

the courts as amounting, ipso facto, to misleading. In Meek,

it was, perhaps, defendant's counsel's misfortune to be caught
up in a éituation in which - given the form of the verbal
exchanges, not only between him and his client but among all
the parties involved, including the judge - it was difficult,
if‘not impossible; however éafefully contrived his questions,
to exercise his right, in deference to his duty to his cliént,
tq avoid disclosure of his client's demotion without also

exposing himself to the accusation of misleading the court.

In/
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In summary, this exploration of the circumstances ahd
contrasting decisions in these two cases would seem to invite
the following conclusions:

(1) Counsel has the right - in civil and (as defence counsel)
in criminal cases - to exclude from evidence information
which he eohsiders to be prejudicial to his client.

(2) He must not, however, actually contrive, directly or by
implication, to suggest a falsehood, that is, Jknowingly
mislead".

(3) It is professionally improper to so miSlead‘the court
irrespective of the materiality of the matter in question.

(4) Where the information in question is of vital significance
to the issue before the court, there may arise certain
situations in which non-disclosure may be seen as

amounting to misleading.

3.5.5 - "Withholding" and "Concealing" - the Moral Issues

In the light of the above analysis of Tombling and Meek, two
questions‘arise and will now be considered.

First, can the judgments in either of these cases be seen to
reflect recognition of the alleged ethical distinction, feferred
to supra [167], between "withholding" and "concealing"? Secend,
whether or not they can, does the line which appears to have
been drewn in these cases between proper and improper

professional conduct have any validity in moral terms?

As for the first of these questions, in neither case is there
any explicit use of these terms as denoting, respectively,

permissible
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kpermissible and non-permissible conduct by counsel. In the
judgments as cited, "withholding" is not used at all. "Conceal"
is used once - admittedly in a critical context - in the course
of the remarks>of_Holroyd Pearce L.J. regarding the decision of
counsel for thebdefendant in Meek "to conceal the facts" [168].
But this, in itself, is not conclusive as to whether the courts
recognised these terms as definitive of the distinction between
proper and improper professional conduct. 1In order to determine
whether sucﬁ a distinction may be inferred from the judgments
cited, we must look beyond literal usage and consider the

concepts which these terms may be said to convey.

"Withhold" has, of course, other connotations with which we are
ndt here concérned: such as to disallow or restrain. We are
here using it in the sense of keeping back or not revealing
certain information in communicating with another party. In
this confext, it may be said that in one sense, in normal
usage, the words "withholding" and "concealing" have different
shades of meaning - reflecting, respectively, passive and active
conduct. But this may be a too simplistic distinction; for
the concept of withholding may not be entirely passive, nor
that of concealing entirely active. Withholding, for example,
does not have the same nuance as, say, a mere failure to
mention. This latter expression cén normally be said to be
wholly passive. It does not, necessarily, have any motivation.
It may be occasioned by mere inadvertance, absent mindedness,
or a belief that the thing not mentioned is not relevant to the

matter in hand. Withholding information, on the other hand,

implies /
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implies a deliberate deciéion to keep it back. If I withhold
information from someone, it implies that I do so because, for
whatever reason, I do not wish that person tec have that
information. I achieve this objective by silence - but it ié
a motivated silence. To "conceal", by confrast, may be used
.to indicate active conduct - inferring not oniy a desire to
keep back information from someone, but an attempt by some
active means —.suggestion, distortion, even actual lying - to
prevent thekiﬁformation from reaching that someone. But the
concept of concealing does not, necessarily, have these active
connotations: for to remain'deliberately silent about
something is also to "conceal" it. In this sense, to withhold
is also to conceal. The common factor in‘both is the desire

to "hide" or "keep secret".

This conclusion as to the essential identity pf these concepts
would seem to find support, by implication at least, in the
views of Sissela Bok in‘her book, "Secrets" [169] which, as
she says in her Intfoduction, she wrote as‘a sequel to her
book on "lying" [170] and as a continuation of:

"the exploration of concrete moral issues begun in my book
'Lying' ..... The central theme of the two books -.lying and
secrecy - intertwine and overlap. Lies are part of the
arsenal used to guard and invade SECTECY..ss.. "

In dealing with the definition of "secrecy", she writes:

Moo anything can be kept secret so long as it is kept
intentionally hidden, set apart in the mind of its keeper

as requiring concealment...... To keep a secret from someone,’
then, is to block information about it or evidence of it
from reaching that person.....and to do so intentionally to
prevent him from learning it. The word 'secrecy' refers to
the resultant concealment....Accordingly, I shall take
.concealment or hiding, to be the defining trait of secrecy..
e s"[171]

Inb/
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In support of this view, she quotes the definition of secrecy
in Dr. Johnson's Dictionary as including "spmething studiously

hidden" [172]

It would seem to follow, therefore, that since, to deliberately

withhold information is to hide it - and, indeed, to "studiously'
hide it - it must, in Bok's view, be the same as intentional
concealment - - the common element in both being the desire to

"keep secret".

Bok also, it may be noted, includes silence - the definitive
feature of "withholding" - as one of the aspects of secrecy

and also, therefore, of intentional "concealment" [173].

On fhis view, the concepts of withholding and concealing
would not seem to be appropriate for describing the criteria
of permissible and non-permissible professioal conduct as
reflected in the judgments in Meek and Tombling. The more
accurate distinction’would appear to be between passive and
actiQe conduct - or, in terms of the expressions used by

Holroyd Pearce L.J. in Meek, between suppressio veri alone

and suppressio veri allied to suggestio (or, more reprehensibly,

expressio) falsi. Put another way, it may be said that, in the

law's perception of honourable professional conduct in this
context, what matters is not the suppression of truth per se,

but the means adopted to achieve it.

The Moral Issue - However, the distinction between permissible

and non-permissible conduct by counsel, in whatever way it may
be defined precisely in legal terms, invites the question posed
supra [174]: 1is it sensible and desirable to distinguish betweel

active /
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active and passive conduct if both result in the court getting

a false impression? Can a line be drawn - in moral terms -

between suppressio veri and suggestio or expressio falsi? Can

the latter be described as deliberately misleading while the
former cannot? If an advocate wishes to keep a court in
~ignorance of a fact which is relevant - and, possibly, crucial -
to the cause which it is trying, does it matter mofallz whether
this is achieved by mere siience or by some active means - even

a lie?

In the light of our discussion regarding the general concept of
deception, the answer would appeaf to be that it does not matter;
that all that doés matter is the intent to deceive - to make
someone (in this context, the court) believe what the advocate
himself knows not to be true; and that, therefore, the
particular form which the deception may take ié irrelevant in

moral terms.

But if this view is taken, it would seem to put such as Lord
Denning in a difficulty for while, as has already beeﬁ said,
he claims that the advocate's‘highest allegiance is to the
"cause of truth and justice"v[175], he also concedes, as we
have seen in Tombling, the advocate's right to put in or omit-
evidence according to his perception of his client's advantage -
a right which, in the same sentence, he distinguishes from
knowingly misleading. It may be arqued in Lord Denning's
defence that later in the same passage he makes the point that
what the plaintiff's counsel in Tombling did not disclose was,
in any event, irrelevant. But, in moral principle, that point
in itself would also seem to be‘irrelevant for, as we have

discussed, /
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discussed, what matters in deception is the intent and

perception of the deceiver. The court may have considered the
non;disclosed fact irrelevant, but if the advocate himselfAhad'
aiso so considered it,‘would.he have been at pains to withhold

it?

By an interesting coincidence, a similar point which seems to
run counter to Lord Denning's reasoning on this issue was made
by Holroyd‘Peafce L.J. in Meek. In that case, it was,
apparently arqgued by counsel for the defendant that the
concealment of the factlof his client's demotion in police
rank did not have any "substantial result" because the greater
part of the defence depended on other witnesses than the
defendant. This reasdning was repudiated by the judge:
RPN since the defendant and his édvisers thought fit to
take so serious a step, they must, in the light of their
own intimate knowledge of their case, have regarded the
concealment as being of overwhelming importance to their
SUCCESS.eessnann " [176]
But this argument admits of at least one qualification which
can, pérhaps, more validly be cited in Lord Denning's defence.
There may be some situations in which an advocate may decide
to withhold a fact from the court, not because he believes
that it is relevant to his client's case but bécause, notwith-
Standing-its irrelevance, he thinks it may, nevertheless,
brejudice a judge or jury against his client - and Tombling
may well be a case in point.
However, such an argument for moral justification for non-

disclosure would apply only in the particular situation cited

and /
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and does not invalidate the conclusion to which our discussion
seems to point: that the distinction which, in circumstances
such as those of Tombling and Meek, the law appears to draw
between permissible and non-permissible conduct by counsel -
a distinction motivated, presumably, by considerations of |
justice and ethical propriety - isrdifficht to reconcile with

basic moral principle.

This may be seen as indicative of the ethical inconsistencies
of the adversarial system. For reasons which have earlier been
mentioned, and will later be developed, such inconsistencies
are not necessarily to be taken as condemning_the sysfem but
they do givé rise to the intrinsic difficﬁlties of the ethical
issues we héve been discussing and with which judges have to
grapple in attempting to determine and justify the limits of

permissible conduct by advocates.

These difficulties - not only for judges but more so, probably,
for advocates - are‘ﬁot made easier by imposing upon the
advocate a paramount duty to "truth and justice" while, at

the same time, conceding his right in pursuit of his duty to

do his best for his client, tg urge, not the truth, but only

the "semblance" of it [177].

3.5.6 - Summary

In the light of this discussion of the subject of non-
disclosure of fact, the following main points would seem to

emerge:

(1) In terms of professional ethics,. the law, in situations
“such as those in Tombling and Meek, recognises a

distinction between passive and active conduct by

counsel /
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counsel - between the withholding of truth which is
seen as generélly pé:miésible iﬁ the interests of the
client, and suggesting or expressing a known falsehood
which is seen as a deliberate misleading of the court

and,'therefore, not permissible.

(2) Such a distinction seems difficult to reconcile with
basic moral principle because both types of conduct
have'the same end’ - deceptipn - and only differ as

to means.

(3) The resultant inconsistency between perceived
professional standards of ethical conduct and moral
principle is indicative of the ethical tensions 1in
the adversarial system and gives rise to pfoblems
such as those encountered by judges and advocates in

the cases of Tombling and Meek.
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3.6 - Cross-Examination Tactics

3.6.1 - Nature and Purpose

Notwithstanding the strictures expressed against "suggestio falsi"

in Meek, active concealment of known truth and false suggestion
can take many forms whiéh may be seen as acceptable - or, at any
rate, frequently employed - tactics in advocacy within the
adversarial system. Pre-eminent. among such tactics are theA'

techniques of cross-examination.

Jerome Frank, in the course of his criticism of what he perceived
as the abuses of thé adversarial system, remarked on the tendency
of some of those who indulge in "deplorable excessive praise" of
the courts tp quote Cicero - that "fascinating Roman”rwhq "kept
his noble principles ih one pocket and his actual lawyer's
practices in another" [178]. This comment on Cicero may find
support in one of his observations: "When you have no basis for
an argument, abuse the pléintiff" [179]. To some, this cyniéal
exhortation may seem offensive. To-others - and not only lawyers'
critics - it may be accepted as'a‘not too unreasonable summing-up
of some aspects of the normal strategy and techniques of cross-

examination.

The term "cross-examination" is the name given to that stage in

a trial process when an advocate is afforded and takes the
opportunity to challenge the testimony of a witness who has given
evidence for the other side. 0On the assumption that the pre-
eminent objective of the adversarial trial process is, indeed,

to elicit truth, the purpose and tactics of cross-examination

wouldb/
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would seem clear enough: to elicit from the witness.Facts which
counsel or his client may believe that the witness, in his ﬁain
examination, has, either deliberately or btherwise, omitted,
evaded; misrepreéented or distorted - and, perhaps, to bring out
new facts which were not put fo the witness in his main
examination but whicﬁ, in the crosséexa$iner's perception, are
relevant to the case. Such, one would suppose, would be the
purpose, at any rate, of a non-partisan inquisitor such as a

judge.

But, as has been said, in the adyersarial process, the function of
eliciting evidence is not that of the judge but of the contending
advocates whose objéctive is to win the verdict of the judge or
jury. Their professional function} indeed, their professional
obligation, is to do so - not by all means, fair -or foul - but by
the exercise of their forensic skills and interrogation techniques
in a manner according with the rules.of evidéhce and procedure

and within the limits of permissible ethical conduct so far as
such can be ascertained frbm the pronouncements of professional

bodies and other authorities.

It is the purpose of this part of our inquiry to discuss these
limits, their adequacy as useful guides, the extent to which

they may or may not be observed in.practice - and the extent to
‘which professional precept and practice may be judged to be in

accord with ethical principle.

3.6.2 - Criticism of Cross-Examination Techniques

Whatever the ethical quidelines and to whatever extent they may or

may /
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may not be observed, it is probably true that there are few
features of the advocate's function which attract greater
hostility and cynicish than his perceived treatment of adverse
witnesses. In this context, the image of the lawyer in the eyes
of many may not be all that far removed from that of Dickens'
Sergeant Buzfuz in "Pickwick ?apers". Another novelist, Trollope,
as quoted by Frank, is more directly scathing:

"One would naturally imagine that an undisturbed thread of clear
evidence would be best obtained from a man whose position was
made easy and whose mind was not harassed; but this is not the
fact; to turn a witness to good account, he must be badgered
this way and that till he is nearly mad; he must be made a
laughing-stock for the court; his very truths must be turned
into falsehoods, so that he may be falsely shamed; he must
be accused of all manner of villainy, threatened with all

~manner of punishment; he must be made to feel that he has no
friend near him, that the world is all against him; he must be
confounded till he forget his right hand from his left, till
his mind be turned into chaos, and his heart into water; and
then let him give his evidence. What will fall from his lips
when in this wretched collapse must be of special value, for the
best talents of practised forensic heroes are daily used to
bring it about; and no member of the Humane Society interferes
to protect the wretch. Some sorts of torture are, as it were,
tacitly allowed even among humane people. Eels are skinned
alive, and witnesses are sacrificed, and no one's blood curdles
at the sight, no soft heart is sickened at the cruelty." [180]

While conceding that Trollope's strictures are somewhat "overdrawn"
Frank himself expresses candid criticism of cross-examination
tactics [181]. It will be recalled from our earlier discussion
that he did not attack the principle of the adversarial system as
such but considered that we had allowed the "fighting" spirit in
thét system to become excessive. The most obvious example of
this, he writes, is in the handling of witnesses:
"Suppose a trial were fundamentally a.truth-inquiry. Then,
recognising the inherent fallibilities of witnesses, we would
do all we could to remove the causes of their errors when
testifying. Recognising also the importance of witnesses'

demeanour as clues to their reliability, we would do our best
to / :
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to make sure that they testify in circumstances most conducive
to a revealing observation of that demeanour by the trial judge
or jury. In our contentious trial practice, we do almost the
exact opposite." [181]

Frank, as a widely experienced senior judge, was, of course, well
acquainted wifh the wiles and strategems of court lawyers but

what he forcefully brings out is not only the dubious and
agg;essive tactics often employed to intimidate and confuse
witnesses but the fact that such tactics, far from being condemﬁed,
are often encouraged and, indeed,'advocated, by~those regarded as.

reputable textbook authors:

"What is the role of the lawyers in bringing the evidence before
the trial court? As you may learn by reading any one of a

dozen or more handbooks on how to try a law-suit, an experienced
lawyer ‘uses all sorts of strategems to minimise the effect on
the judge or jury of testimony disadvantageous to his client,
even when the lawyer has no doubt of the accuracy and honesty of
that testimony. The lawyer considers it his duty to create a
false impression, if he can, of any witness who gives such .
testimony. If such a witness happens to be timid, frightened

by the unfamiliarity of court-room ways, the lawyer, in his
cross-examination, plays on that weakness, in order to confuse
the witness and make it appear that he is concealing significant
facts. Longenecker, in his book 'Hints on the Trial of a Law-
suit' (a book endorsed by the great Wigmore), in writing of the
'truthful, honest, over-cautious' witness, tells how 'a skilful
advocate by a rapid cross-examination may ruin the testimony of
such a witness'. The author does not even hint any disapproval-
of that accomplishment. Longenecker's and other similar books
. recommend that a lawyer try to prod an irritable but honest
'adverse' witness into displaying his undesirable characteristics
in their most unpleasant form, in order to discredit him with
the judge or jury...... " [182] '

It will be noted that in this passage Frank refers to the "honest
adverse" witness. The situation which arises when a lawyer knows
that the witness he is cross-examining is télling the truth raises
particular issues which will later be dealt with, but, for‘the
moment, we are dealing with aggressive cross-examination as such.

Frank /
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Frank proceeds to give specific examples of strategems which are
designed; not to elicit, but-td conceal the truth - - stratagems
recommended by‘tektbook writers and with which any observer of
trial proceedings will be familiar: as; for example, cutting
short an adverse witness in order to deny him the opportunity

of explaining an apparent inconsistency: |

"'When', writes Tracy, counseling trial lawyers, in a much

praised book, 'by your cross-examination, you have caught

the witness in an inconsistency, the next question that will
immediately come to your lips is, Now, let's hear you explain,...
..Don't ask it, for he may explain and, if he does, your point
will have been lost....' Tracy adds, 'Be careful in your
questions on cross-examination not to open a door that you

have every reason to wish kept closed'. :That is, don't let

in any reliable evidence, hurtful to your side, which would

help the trial court to arrive at the truth." [183]

He also quotes Sir William Eggleston:

"The most painful thing for an experienced practitioner........is
to hear a junior counsel laboriously bring out in cross-
examination of a witness all the truth which the counsel who
called him could not bring out and which it was the junior's
duty as an advocate to conceal." [184]

Frank concludes this section of his book as follows:

"These, and other like techniques, you will find unashamedly
described in the many manuals on trial tactics written by
and for eminently reputable trial lawyers. The purpose of
these tactics - often effective - is to prevent the trial
judge or jury from correctly evaluating the trustworthiness
of witnesses and to shut out evidence the trial court ought.
to receive in order to approximate the truth.

In short, the lawyer aims at victory, at winning the fight,

not at aiding the court to discover the facts. He does not

want the trial court to reach a sound educated guess, if it

is likely to be contrary to his client's interests. Our

present trial method is thus the equivalent of throwing pepper .
in the eyes of a surgeon when he is performing an operation."[185.

3.6.3 - The Orthodox Professional Attitude

Frank's severe criticism of the nature and purpose of cross-

examinations, /
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examination, as commonly practised, will doubt;ess be approved

by many'outwith the legal profession. His views may aléo,
indeed, bevshafed, privétely at least, by many within the
profession. Given, however, that they would appear to reject .

the whole concept of such a major féafure of the adversarial
system, they are unlikely, in their more extreme form at any

rate, to be favourably received by more conventional professional
opinion. We mﬁst here consider, however, how professional
orthodoxy itself views cross-examination; what is the perspective
of professional organisations, the courts, or other authoritative

bodies?

As for professional organisations, it may be/observed that
although Frank cites the views of "eminently reputable“ triai
lawyersz‘he does not refer to any guidance on the subject by any
such organisations. This, perhaps, is not surprising for,
notwithstanding the central_importance to the adversérial sysfem
of.the cross-examination process and the criticism and hostility
which it frequently attracts, one has to look hard for any advice

in professional edicts or guides in regard to its use or abuse.

On the question of intimation of witnesses, it would appear that,
in America, evidence rules place an obligation on trial judges

to protect witnesses against harassment or undue embarrassment [18¢
Within the United Kingdom, the English Bar Code, as we have noted
[187], contains a provision against insulting witnesses and the
Scottish Advocates' Guide provides:

"In the examination of witnesses, and particuarly in the cross-
examination of hostile witnesses, an advocate must remember

that the law places him in a privileged position which he should
not abuse - for example, by bullying or insulting behaviour or

by making offensive or personal remarks." [188]

However, /
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However,‘ apart from these two refefences, the professional
codes, within the United Kingdom at any rate, appear to be
generally silent about the ethics of cross-examination tactics;
in particular, there does not appear to be any positive'advicé
as to the importance of putting timid or frightened witnesses at

their ease in order to facilitate coherent testimony.

In defence of the advocate, it is probablytrue.that intimidation
or bullying of witnesses - at least in anythiﬁg like the extreme
form depicted berrollope - is, in the United Kingdom at any rate,
probably the exception rather than the ruie. Apart from the
offensiveness of such conduct; the astute cross-examiner may

often find it less effective than thé polite, low-key, or even
ostensibly flattering approach. It may also be added that,

faced with a pervérse, evasive, and, in the cross-examiner's
perception, untfuthful witness, a measure bf intimidation may;

on occasion, be justified.

On the hypothesis that the purbose of exémination and cross-
examination is, in theory at leasf, to elicit truthful testimony,
of even greater significance, perhaps, is the‘apparent absence

of professionél guide-lines on the ethics of those tactics, -
criticised by Frank, which seem clearly designed to ffustrate

it. Some clues, however, as to the attitude of professional
authorities to some of these tactics may be found in other
sources. While the sources here cited refer to thé situation

in Scotland, the attitudes they reflect may probably be taken as
indicative of the general official approach in adversarial |

countries.

In 1978.thé Scottish Law Commission requested Sheriff I.D. MacPhail

to /.
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"to write a research paper with a view to consideration by the
Commission of possible changes to the law of evidence in Scotland.
In 1987 Sheriff MacPhail published a revised version of his Paper
which incorporated the actual changes made to the law following
the publication of his original Paper by the Commission in 1979 -
and the Sheriff's comments thereon. 0Of particular interest for
our purposes is the section in the Revised Paper headed: "Where
Apparent Inconéistency'in Witness's Evidence". In his original
Paper Sheriff MacPhail had quoted from Professor Walker:
"Opinions have differed as to the proper course for the cross-
examiner when there is an apparent inconsistency in the evidence
of the witness. Is he entitled to leave the inconsistency and
found on it, or must he give the witness an opportunity to
explain it?" '
He then added his own comment: "A rule to the effect that he

must do the latter may bé helpful."

In his Revised Paper'he gives the result of the Commission's

consideration of his suggestion:
"The Commission considered that the cross-examiner should be
able to do either at his option, but that there should be no

fixed rule; ~and observed that that seemed to be in accord
with present practice. (memo No. 46, para G20)" [189]

Sheriff MacPhail makes no comment on this rejection of what
would seem to have been a>helpful suggestion and a useful
contribution,to truth-finding - if, indeed, that is the'perceived
objective of cross-examination. The Commission's observation
that "that seemed to accord with present practice" is puzzling
if intended as a reason for the rejection. It was, presumably,
becaﬁse present practice observed no fixed rule, and the Sheriff

tthght there should be a rule, that he made the suggestion.
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0f interest also, in afforaing an insight as to the attitude of
the legal establishment towards thgse issﬁes, is the section of
the Sheriff's Paper headed "Final General Question". Frank, in
his discourse on croséQexaminatiAn, notes the commehts of a judge
to the effect that:

"....the want of questions (to a witness in cross-examination)...
..calculated to excite those recollections which might clear

up every difficulty........ may give rise to important errors

and omissions." [190]

Sheriff MacPhail raises a similar point:

"The Commission of Justice which produced the Report entitled
'False Witness' [191] considered the question 'whether at the
conclusion of every witness's evidence, the judge or magistrate
should formally ask him whether he had any further information
which he thought might help the court. At that stage the
witness would have a better idea of what was relevant and would
be more able to say what he wanted to say without interruption.
He would be asked whether he wished to correct, explain or add
anything to what he had already said.' The Committee rejected:
the idea, expressing the view that it was 'impracticable' and
that to 'invite a witness to say something without specifying
the exact nature of the information required would be to invite
the irrelevant and inadmissable.' "

The Sheriff adds the following comments:

"The proposal that a witness should be so interrogated raises
the important question whether the adversary system has the
effect of producing for the court's consideration all the
relevant evidence which is within the witness' knowledge. In
theory, all such evidence is elicited by means of thorough
pre-trial preparation, and by examination and cross-examination
in court. But in practice, it may be argued, advocates may be
inadequately briefed and badly prepared and litigants and
accused persons may be unrepresented; if a witness, having
been badly or incompletely examined, could be interrogated in
the manner proposed, he would be able to assist the court and
to perform his duty to the best of his ability as he saw it..

" [192]

Again, the reasons advanced for the rejection of this suggestion
seem to lack conviction. It would not, one would have thought,
be beyond the wit of the judge, before putting the final question,
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to guide and warn the witness on the matter of relevancy and
‘admissibility. But, in any event, in view of the obvious
advantages of the course suggested - to the court, at any rate -

would the risk not be worth taking?

Some comment may also be appropriate on the additional reasons
advanced by Sheriff MacPhail for the suggestion, namely, that a
witness may haVe been “badly or incompletely pxamined" due to the
fact that the advocate may have been ﬁihadequately briefed aqd
badly prepared”. In some cases, no doubt, this may be trueg-but,
in the light of our discussion as to the tactics often employed

by cross-examiners to suppresslrather than elicit inconvenient
truthful testimony, the reasons so advanced omit, and may possibly
be said to discreetly cloak, more cogent reasons: that, far from
being badly prepared, the cross—examinér might havé been very well

prepared and exercised his partisan adversarial skills accordingly.

Both in regard to this point and the proposal that a witness should
be given the right to explaiﬁ an apparent incohéistency, it would
seem difficult to resist the inference that the real reason for
rejection is the Sheriff's comment regarding the "final general
question" suggestion, namely, that this proposal would be
considered as "an anomolous infringement of the adversarial

principle" [193].

In this context, he quotes a passage from the case Thomson v

Glasgow Corporation in which Lord Justice-Clerk Thomson makes
the point that the judge, in our trial system:

....... is at the mercy of contending sides whose whole object is
not to discover the truth but to get his judgment....... a :
litigation is in essence a trial of skill between opposing’
parties conducted under recognised rules, and the prize is the
judge's / ‘
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judge's decision. We have rejected inquisitorial methods and
prefer to regard our judges as entirely independent. Like
referees at boxing contests, they see that the rules are kept
and count the points." [194] '

Specifically, as regards cross-examination, this realistic
-approach seems consistent with another quote by Sheriff MacPhail

from Lord Avonside in a more recent case:

M e cross-examination is just what it means. It consists
in questioning an adverse witness in an effort to break down
his evidence, to weaken or prejudice his evidence, or to
elicit statements damaging to him and aiding the case of the
cross-examiner." [195] : :

The context in which Lord Avonside made these remarks was an
appeal against conviction for murder on the groUnd that the trial
judge had improperly admitted evidence of a confession which had

been improperly obtained by the police who had, inter alia,

subjected the accused to "prolonged cross-examination”".  The

defence founded on dicta by Lord Cooper in Chalmers v H.M.

Advocate to the effect that a confession obtained by "what
amounts to cross-examination'" by police of a suspect would be
inadmissible. The Court rejected the appeal and took thé’view
that the interrogation to which the accused was subjected by the
police did not amount to "cross-examination". It was therefore
Lord Avonside's purpose in making these remarks, to distinguish
between such interroga£ion by the police and the process of
cross—examinatioﬁ in court. In so doing, he tended, perhaps,

to concentrate upon the harsﬁer Featufes of court cross-examinatic
Nevertheless, the remarks are reproduced by Sheriff MacPhail,
without comment, and under the heading "Nature of Cross-
examination" - and apparently therefore, as an authoritative
definition of cross-examination and its purpose. As such, it may
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be seen as a candid illustration of the adversaria;—minded
approadh which is consistent»with the equally candid remarks

of Lord Thomson. There is no mention hefe’of the elicitation
of tfuth; only the elicitation of "statements damaging to him
(the witness) and aiding the case of the cross-examiner". All
that matters, apparently, is that the witness is "adverse";
therefore, his evidence must be broken down, weakened or
prejudiced. Whether he is perceiVed as honést or dishonest, or
whether his testimony is accurate or inaccurate is, it wouidr

seem, irrelevant.

3.6.4 - Discrediting True Testimony

fhese comments upon what appears to be the conventional,
professional, approach to‘cross-examination invite the question:
what is the perceived position of the cross—examining advocate
when the witness is known by the advocate to be honest and his

testimony known to be accurate?

It will be recalled that Frank's strictures against certain cross-
examination tactics and those who use and recommend them, included
situations "when the lawyer has no doubts of the accuracy and
honesty" of the witness's testimony. [196] As has been said,

this situation gives rise to particular problems and here some

professional bodies have something to say.

The American Bar Association (in the 1974 edition of its
"Standards") specifically addressed this question:

"A lawyer's belief that the witness is telling the truth does

not necessarily preclude appropriate cross-examination in all
circumstances but may affect the method and scope of cross-
examination. He should not misuse the power of cross-examinatio
or impeachment by employing it to discredit or undermine a
witness if he knows the witness is testifying truthfully."[197]
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The British Bar Codes do not appear to .address the questioh so
directly but they do deal with a similar situation - the cross-
examination of prosecution witnesses in cases where an accused
has admitted his factual guilt to his counsel. Thus, the English
Bar Code, after proscribing, in such situations, the setting up
by defence counsel of an "affirmative" case, states:

"A more difficult question is within what limits, in the case
supposed, may an advocate attack the evidence for the '
prosecution either by cross-examination or in his speech to
the tribunal charged with the decision of the facts. No
clearer rule can be laid down than this, that he is entitled
to test the evidence given by each individual witness, and to
argue that the evidence taken as a whole is insufficient to

-amount to proof that the accused is guilty of the offence
charged. Further than this he ought not to go." [198]

Dealing with the same situations - confessions of factual guilt -

the Scottish Advocates' Guide says that, while the defence

advocate "may not put to the witness any question suggesting,

or tending to suggest, that the accused did not commit the act...

...", he may "test the evidence for the prosecution by cross-

examination". [199]

The wider implications of confession of guilt situations are
later discussed [200], but, on the specific»queétion of cross-
examination ethics, it may here be said that such prohouncements,
while no doubt genuine attempts toldeal with a difficult and
delicate subject, hint at an equiroation andambivalence which
‘seem to be characteristic of some professional rulings on the
matter of ethics in advocacy. They leave scope for doubt. In
view of the fact that the American statement, for example?
explicitly excludes attempts to discredit a truthful witness,
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one may wonder‘what, precisely, is ﬁéant by "appropriate cross-
examination" which it does not exclude in every circumstance.

If this latter phrase is herely intended to mean any attack on
those parts of the testimony which are not known to be trUe, it
‘would seem reasonable to assume that it would have said so.

The implication, therefore, may be that it may mean something
else; what that something else may be, the advocate is left to

interpret for himself.

Similarly, in the English and Scottish Bar statements, one is
left to ponder the implications of the advocate's right to "test"
the evidence. While not explicitly stated, the context in which,
in béth rulings, the word "test" is used, seems to invite the
implication that the prosecution evidence which the advocate is
entitled to test is evidence which, by reason of his client's
confession of factual guil£, he knows to be true. If so,

"testing" would seem to be superfluous.

Another source of advice on this question seems commendably
unequivocal. A Scottish book on ethics for solicitors states
simply: |

"Do not suggest to a witness in cross-examination that he is

lying, if you know from your own client that the witness is
telling the truth" [201]

While refreshingly direct, the scope of this exhortation is;
pérhaps, somewhat narrow - at least, ifninterpreted in the
letter rather_than; (as is no doubt, intended), in the spirit.
There are clearly other ways of discrediting true testimony

than suggesting directly to the witness that he is lying. An
Advocaté, for exémple, although knowing that what a witness says
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he saw or heard is correct, might attempt to cast doubt, not on
his honesty, but on the soundness of his sight or hearing. He
may also play on the witness' personality weaknesses. Frank,
for example, quotes the American. lawyer, Henry Taft:

..... a clever cross-examiner, dealing with an honest but
egotistic witness, will 'deftly tempt the witness to indulge
in his propensity for exaggeration, so as to make him hang
himself' "[202]

Or make the witness out to be a rogue; again Trollope, as

quoted by Frank:

"Nothing would flurry this (the witness he was crosséexamining)a
force her to utter a word of which she herself did not know

the meaning. The more he-might persevere in such an attempt,
.the more dogged and steady she would become. He therefore soon
gave that up..... and resolved that, as he could not shake her,

he would shake the confidence the jury might place in her. He
- could not make a fool of her, and therefore he would make her

out a rogue..... ..As for himself, he knew well enough that she
had spoken nothing but the truth. But he........ so managed
that the truth might be made to look like falsehood, - or at

any rate to have a doubtful air." [203]

In summary on this issue, it may perhaps be said that the cautious
and somewhat uncertain tone of some of the official professional
precepts are indicative of the ethical tensions within the
adversarial system - in this case, the tension between an
acknowledgment of.the ethical unacceptability of deliberately
discrediting testimony known to be true, and fécdgnition of the
feality, in practice, of theradversarial approach: that the
primary purpose of cross-examination is to break down or casf
doubt upon testimony, any testimony, which is adverse to the

interests of the cross-examiner's case.

3.6.5 - Cross-Examination and Confidentiality

The issue we have been discussing - the discrediting, in cross-
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examination, of a witness known to the cross-examiner to be both
honest and accurate - may, in certain situations, involve, in a
particularly 'acute way, a conflict between the advocate's duty to
honour the confidences of his client and his duty to the court

and to truth.

The moral implications of professional confidentiality in regard
‘to the general question of lying and deception have already been
discussed; here we are concerned with the specific problems

which it poses in relation to discrediting truthful testimony.

All professional manuals on legal ethics emphasise the duty upon
a lawyer to hold in strictest cohfidence, information confided to
him by his client. Specifically, in a court situation, the
advocate, as we have also discussed, has not only the right, but
is under a professional obligation, not to disclose to the court
information prejudicialfo his client. But in the context of the
ethics of discrediting true testimony, this obligation poses the
question: does it exclude only positive or explicit disclosure
of such confidential information or does it oblige the advocate
to eschew any conduct based upon it which would prejudice the
client? For example, would an advocate be betraying his
obligation of confidentiality if he refuses to challenge true
éestimony when he knows it to be true only because of information

disclosed to him by his client?

In his discussion of this issue [204], Freedman's answer, at

any rate, would seem to be in the affirmative - particularly in

a situation where the advocate knows, or sincerely believes, his
client to be innocent and where the testimony in question, although
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accurate, is circumstantial and likely to result in an unjust
outcome. He believes that failure by defence counsel in such
circumstances to challenge damaging testimony, however, true,
would undermine the whole Dasisoflawyer-client cqnfidentiality
which is essential for an effective defence of accused persons

under our adversarial system.

Freedman, however, acknowledges the distressing implications of
this view if applied generally and rigorously. He cites, by way
of example, a rape case where the accused has confided his actual
guilt but insists upon a defence which involves attacking the
true testimony and character of the innocent victim. In such
situations, he expresses the "strong personal view" that a

lawyer should be able to decline to accept the defence brief

on grounds of conscience. It is to be noted, however; that his
defence of the advocate's right, even in such circumstances, to
attack the true testimony is based upon the confidentiality
principle alone and not on the alleged right, (here quoting Chief
Justice Burger) of defence counsel to use "all the legitimate
tools available to test the truth of the prosecution's case".
Indeed, he strongly attacks what he considers to be the legal
establishment view that:

"Cross-examination...... is good, and therefore any lawyer, under

any circumstances and regardless of the consequences, can
properly impeach a witness through cross-examination....."[205]

Nevertheleés, this disclaimer notwithstanding, it is difficult

to accept that the privilege of confidentiality, however,‘sacred
in the professional perception, can justify conduct such as that
envisaged in the rape case example or in similar situations. As
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we concluded in our discussion of confidentiality as a
justifiéation for lying, this privilege must have its limits,
and it is likely that most advocates, in the circumsfances

hypothesized, would consider those limits'to have been reached.

Wh}le Freedman's views on this - and,”indeed, on other ethical
is;ues - can probably not be regarded as typical of the approach
of most legal commentators and would also seem, ostensibly at
any rate, to be in conflict with the general tenor of tHe
professiénal guidelines .quoted, they may be said fd reflect an
uncerfainty abput, and bring into open debate, problems which
the professional guidelines fail to confront and which their

guarded precepts do little to resolve.

3.6.6 - Conclusions on Cross-Examination

In regard to cross-examination in general, and its perceived
‘relationship to truth-finding, it would be wrong to overstate
the critical arguments. It is doubtless true that in many

cases cross-examining counsel do genuinely try to elicit truth,
as the cross-examiner perceives 1it, fromba hostile witness;
also, as haS'beenvsaid, when such a witnesé is not only adverse,
but perverse and untruthful, a measure of‘aggression and even

of intimidation may well be justified in the interests of truth.

However, in the light of our discussion, it wéuld seem difficult
to challenge the perception that cross-examiners generally pursue
truth only when it suits their clients' interests so to do; that
what they only pursue are statements or admissions, whether or
not true, which suit those interests; and thatvtruth, when
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adverse to those interests, is a legitimate target for challenge.

Moreover, such a perception would seem, in the light of what has

been said, to be supported by sdme eminent authorities.

Summary - The main conclusions which would seem to emerge

from this discussion may be summarised as follows:

(1)

(2)

(3)

If the primary purpose of the adverSarial trial process
is to find out the truth, the purpose of cross-examination
should be to elicit the truth - as the cross-examiner |

honestly perceives it - from the witness.

In practice, cross-examination is,vin the main, perceived
and used as a device - sometimes an intimidatory device -
to advance the cross-examiner's case by "breaking down",
ridiculing or otherwise weékening an adverse witness'

testimony - irrespective of its (known) accuracy.

This "adversarial" view of the purpose of cross-examination
is ofteh encouraged by textbook writers. To some extent at
least, it also seems toybe reflected in the attitude of the
legal establishment, some of the guidelines of which - on

the question of discrediting true testimony - seem equivocal

and inadequate.




147/.

3.7 - Perjury
3.7.1 - The Judicial 0Oath

Historically, perjury is the wilful utterance of .false evidence
while on oath. When a witness in judicial proceedings takes the
oath he is making a solemn appeal to God in witness of the truth
of the evidence he is about to give. To proceed in such a
situation to give knowingly false evidence is, in - religious

and moral terms, a éerious form of blasphemy. For this reason,
per jury has been traditionally regarded as "more abhorred than
other lying" [206]. This tradition of abhorrence is reflected
in the ancient strictures against perjury: by the law of Moses,
"if a false witness rise up against any man....... then shall

ye do unto him as he had thought to have done untb his brother"
[207]. The second century Roman writer, Auius Gellius, mentions
in his writings that persons who had been found gquilty of perjury

were thrown from the Tarpeian Rock [208].

Alfhough, in modern times, witnesses who, for religious or

other reasons, do not wish to invoke the name of God, are
permitted to make a form ofsolemn affirmation of truth in lieu
of the traditional oath, they are still guilty of perjury should
they proceed to give knowingly false evidence and the moral
taboo against perjury retains its religious associations and
origins. This taboo, however, was, in earlier times, based

not only on moral repugnance but also on the fear of divine
wrath and, for that reason, was probably a more effective means
of achieving truthful testimony than it is to-day. Frank

considered /



148.

considered the juristic oath to be a late form of the primitive
"ordeal". As used in primitive times, it was:

".....a self-curse, conditionallyvmade. The oath-taker says in
effect, 'If I do not tell the truth, may destruction or torments
be visited upon me'.  The oath is an ordeal in words instead

of acts. Super-natural power vouches or refuses to vouch for
the oath-taker...."[209]

Since, on the étrength of the oath, it was considered that the
Deity would vouch - or refuse to vouch - for the truthfulness.of
the witness, it followed that the swearing of the oath was, per
se, evidence of the truthfulness of the testimony: '

"For it was presﬁmed that no man, having taken an oath, would
dare swear falsely and thus risk supernatural vengeance...."[210

To what extent, in this more sceptical age, considerations of

moral repugnance or fear of divine wrath may be instrumental in

promoting truthful testimony is a matter of conjecture. That it
should be so, would at any rate appear to be the law's expectatiol

In the words of Lord Justice-General McNeil in 1863:

"The obligation on a witness to tell the truth, the whole truth
and nothing but the truth is an obligation imposed by the law
irrespective of any oath. The administering of an oath is a
means resorted to by the law to insure the fulfilment of the

obligation to speak the truth, the whole truth, and nothing but
the truth."[211] , :

We may question whether, even in the apparently more religious
Consﬁious climate of 1863, the swearing of a judicial oath was,

in itself, sﬁfficient to "insure" that a witness would speak the
truth; though as a means of discouraging perjury, it was possibl)
more effective then than in the probably less God-fearing society
of today. Nevertheleés, it may be true that even today there are
many - and not only those who subscribe to a particular system of
faith or worship - for whom the invocatién of "Alﬁighty God" as

a witnessto their honeéty, has a reverential and, indeed, awesaome,

significance which may be a more effective incentive to telling
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the truth than a mere "declaration" - however "solemnly" expressec

Sheriff MacPhail, in discussing, in a Scottish context, the

arguments for and against replacing the oath with a "form of

declaration", seems to support this view:

"Depressing though it is to hear the oath so frequently dishonoure
especially in criminal cases, it may well be that there are still
many witnesses in the Scottish courts to whom the oath,
administered with deliberation by the judge, serves to bring

home most strongly the solemnity of their obligation to tell the
truth and to give their evidence with care." [212]

It may be noted here that the Sheriff's ;eference to the
depreésing fact of the frequent dishonouring of thé oath is
relevant to the discussion, iﬁfra, regarding the effect upon its
truth-vouching value of the practice of allowing accused persons

to testify on their own behalf.

3.7.2 - The Professional Proscription of Perjury

Morals apart, perjury is a flagrant perversion of justice - or,
at any rate, is perceived intrinsically as such by all orthodox
legal opinion - and is therefore a serious criminal offence; as

is also the aiding or abetting of perjury by another.

It follows that heither the law nor the canons of conduct éf legal
professional bodies can countenanqe any justification either for
'berjury by‘a witness or for the wilful procurement of it by a
lawyer in any circumstances. In this context, the tefms of the
English Bar Code may be taken as generally repfesentative of the
view of all professional bodiés iq adversarial countries. In

dealing with the situation in which an accused person has confesse

factual guilt to his lawyer, it states:

"....An /
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"....An advocate may not assert that which he knows to be a lie.
He may not connive at, much less attempt to substantiate, a
fraud." And it would be absolutely wrong for him to "....call
any evidence which he must know to be false....."[213]

However, in this - as in other issues pertaining to legal ethics -
the question arises: to what extent are such unequivopal
proscriptions reflected in either the views or actual practice

of court lawyers? In the opinion of some legal Qriters at least,
these high—principled exhortations against perjury are far from

being unanimously accepted by practising lawyers.'_Thus Hazard:

"An advocate has a duty not to present false evidence, but he
also has a duty not to conduct himself so as to prejudice his
client. In civil cases, it is generally accepted that the
advocate should never present false evidence and that he has
a duty to see that his client produces evidence legitimately
demanded by the other side, even if the evidence is very
damaging. In criminal cases, it is recognised that the
prosecutor has a duty as minister of justice to prevent the
use of fabricated evidence against an accused. The unsettled
question is whether a lawyer defending a criminal may properly
put his client on the stand even when satisfied that the
testimony will be perjured. The rules as they stand clearly
prohibit the lawyer from doing so. However, most criminal
defence lawyers feel this is wrong and many of them actually
believe the rule is otherwise; they think the advocate's duty
to his client implies that in a criminal case he should conduct
the defendant in his testimony even when counsel knows the
defendant is lying." [214]

Hazard was, of course, writing primarily in an Amerigcan context,
but it may be questioned whefher there is any reason to suppose
that the views he attributes to American criminalAdefence lawyers
are not also held, to some degreé at least, by their couhterparts
in other adversarial countries.

In relation to the passage quoted, Hazard includes, as one of his
sources, a review of Monroe fFreedman's "Lawyers' Ethics in an
Adversary System" ‘In one respecf, however, they appear to
differ. Hazard distinguishes between civil cases, where he seems
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to consider the unequivocal proscription of perjury to be non-
~controversial within the‘legal profession as a whole, and
criMinal cases where - as regards the defence function - the
question is "unsettled". However, while, as will be discussed,
it is true that the main doubts and difficulties in this context
arise in criminal proceedings, Freedman believes that most
lawyers - even in civil cases - would have iittle Besitation in
certain circumstances inbencouraging, and even actually assistincg
‘perjury by their clients [215]

With regard to.this particuiar observation of Freedman, it may
be appropriate to note here that this may be seen as typical of
his candid approach to many of the difficult and delicate issues
involved in the ethics of advocacy. Although he may,be.regarded
as unorthodox by more conventional autﬁorities, as a Dean and
Professor of Law, and dnevoften cited by others, his views, even
if one may not always agree with him, must command respect. For
this reason and because of his willingness to confront problems
which the more cautious tend to evade, he is frequently cited in
this inquiry.

On the particular issue here discussed, it may also be observed
that Freedman's views, however, unorthodox in the conventional
establishment perception, appear to have strong sﬁpport at
practitioner level ih America. Wolfram, for example, notes that
the Association of Trisl‘Lawyers of America, in the course of a
"frontal assault" on the provisions of The American Bar
Association's "Draft Model Rules of Professional Conduct"
(issued in 1980), demanded recognition of a lawyer's right to
"participate in presenting a client's perjured testimony in both
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civil and criminal trials if necessary to avoid impairing a

client confidence". [216]

3.7.3 - Encouraging Perjury
Another example of Freedman's approach - and of his willingneés
to admit error - is his discussion of potential perjurious

situations in which lawyers may become involved when advising

clients.

While, by definition, the crime of perjury can only be committed
during the course of judicial proceedings, situations in which
perjury may be procured or encouraged by a lawyer may arise at an
earlier stage. A lawyer, when advising a client may - unwittingl:
or otherwise - put the idea of perjury into his mind. Freedman
poses the problem thus [217]: a lawyer is asked for advice by a
client charged with a capital offence and says:

"If the facts are as you have stated them, you have no legal"
defence and you will probably be electrocuted. On the other
hand, if you acted in a blind rage, there is a possibility of
saving your life. Think it over and we will talk about it
to-morrow...... "

We may assume from this example that the lawyer has been apprised

by the client of facts which indicate a premeditated crime. The

question arising can be stated thus: how far may a lawyer
legitimately go in advising as to the law whén, from the

information given by his client, such advice may encourage or

suggest perjury by the client?

In this context, it is, as will be seen, important to distinguish
the disparate»meanings of "advise" - whether it means merely to
inform the qlient as to what the law is on the matter‘at issue -
ér to suggest or recommend a particular course of action which it
at variance with the facts as revealéd by the client and may

amount in effect to the fabrication of a fraudulent case.
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The delicacy of the problem which may arise in these situations is
aptly illustraled in I'reedwan's example. for the lawyer Lo explain

the significance of the distinction in the criminal law between a
premeditatod nel and ono commil o fmpulatvely "tn o blind roge®
may be regarded as a legitimale exercise of his h}ofessional
~function - albeit that in so doing he may, unintentionally, have
implanted the idea of perjury in the client's mind; but the
injunction to "think it over" could be construed as an implied

invitation to the client to revise his true version of the facts.

The distinction between merely informing and - in the sense of
recommending positive action - advising, is brought gut in two other
hypothetical cases which Freedman cites by way of further analysis:

"Assume that your client, on trial for his 1life in a first-degree
murder case, has killed another man with a penknife but insists
that the killing was in self-defense. You ask him: 'Do you
reqgularly carry the penknife in your pocket. Do you carry it
frequently or infrequently, or did you take it with you only on
that particular occasion?' He replies: 'Why do you ask me a
question like that?' It is entirely appropriate to inform him
that his carrying the knife only on that occasion, or infrequently
might support an inference of premeditation, while, if he carried
the knife invariably, or frequently, the inference of premeditation
would be negated. Thus your client's life may depend upon his
recollection as to whether he carried the knife frequently or
infrequently. Despite the possibility that the client or a third
party might infer that the lawyer was prompting the client to lie,
the lawyer must apprise the defendant of the significance of his
answer. There is no conceivable ethical requirement that the
lawyer trap the client into a hasty and ill-considered answer
before telling him the significance of the question."

In support of this view, Freedman quotes Profession John Noonan
of Boalt Hall:

"A lawyer should not be paternalistic toward his client, and cannot
assume that his client will perjure himself....... Furthermore,

a lawyer has an obligation to furnish his client with all the
legal information relevant to his case; in fulfilling this duty
to inform his client, a lawyer would normally not violate ethical
standards."
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One criticism of Freedman's reasoning mightvbe ventured here.

While it is no doubt true that a lawyer has a duty to furnish his

client with all legal information relevant to his case, his

justification of the lawyer's conduct in this particular example
~may seem somewhat disingenuous. A lawyer would certainly be

wrong to assume that his client will perjure himself, but in a

situation where his life is at stake - or, indeed, even in other

less serious ,situations - the temptation to do so is clear. It
could be said that in the case cited, a lawyer, anxious to extract
the truth, ought to insist on the client's answering his question
before explaining why he had asked it. This could ‘not reasonably
be said to be trapping the client "into a hasty and ill-considered
answer". Some may well suspect that his failure to do so is
indicative of the fact that some lawyers, in such situations,

may deem it éxpedient not to know the truth. This view is

supported by Wolfram's assertion that "a lawyer who advises a

witness about the law or about desired testimony before seeking

the witness' own version of events cdmes dangerously near

subornation of perjury." [218]

Freedman continues his discussion of this topic by offering a

further example - this time, in a civil context:

"Assume that a man consults a tax lawyer and says: 'I am fifty
years old. Nobody in my immediate family has lived past fifty.
Therefore, I would like to put my affairs in order. Specifically
I understand that I can avoid substantial taxes by setting up a
trust. Can I do it?' The lawyer informs the client that he can
successfully avoid the estate taxes only if he lives at least
three years after establishing the trust or, should he die within
three years, if the trust should be found .not to have been
created in contemplation of death. The client then might ask
how to go about satisfying the Internal Revenue Service or the

courts that the trust was not in contemplation of death."
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At this point, says Freedman, the lawyer can either refuse to
answer or he can proceed to advise the steps the client should
take to satisy the Internal Revenue Service - never again tell
anyone he is concerned about an early death; write letters and
tell friends that he is setting up a trust for reasons that have
nothing to do with contemplation of death, etc. .Freedman then
proceeds to disavow an earlier opinion he had expressed as to

the proper course for the lawyer to take in this situation:

"On the assumption that virtually every tax attorney in the
country would answer the client's question (and subsequently
present in court the letters and the testimony about the client's
conversations), I concluded (in an earlier article in (1966) 64
Mich. L.R. 1469) that it should not be unethical for the lawyer to
give the advice. Although I did not articulate it at the time, .
I also had in mind the 'I am a law book' rationale, that is, that
the attorney would be doing no more than informing the client of
what is in the applicable statutes and court decisions. After
considerable reflection, I now consider that decision to have been
wrong. The lawyer in the tax case is, purely and simply, the
active instrument in establishing - and, ultimately, presenting -
a fraudulent case...." :

He adds that a further consideration which had influenced his

earlier opinion was the fact that the information which the client

sought as to how to satisy the authorities as to his bona fides
was information which the lawyer himself would have without advice
were the lawyer in the client's position, and that the client was
~entitled to such information and to make his own decision as to
whether to act upon it, but:

"The fallacy in that argument is that the lawyer is giving the
client more than just 'information about the law', but is actively
participating in - indeed, initiating - a factual defense that
is obviously perjurious....."

This hypothetical case is another apt illustration of the

difficulties which may confront the conscientious lawyer in such

situations and the delicacy of the decisions he has, at times, tQ

make /
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make - though, if Freedman's remarksas to the course which
"virtually every tax attorney" would take are valid, conscientious
lawyers in this context would seem to be a rare breed - among tax

lawyers in the United States at any rate.

In the example given, the infefenpe would seem to be that the
proper course for the lawyer would be té refuée to answer the
client's query as to "how to Qo about satisfying" the authorities.

- This is not at odds with Professor Ndohan's quoted statement in

the "penknife" case .that a lawyer Should nét be "paternalisfic"
towards his client and “cannot assume that his client will pefjure
himself"; for the particular form’in which the client is envisaged
as putting his query conveys the clear implication that he has a

perjurious intent.

What would seem to emerge from this discussipn ié that while, in
principle, there is a clear distinction between the legitimate
giving of legal information and non-legitimate advising the
fabrication of a fraudulent case, in practice, in some situations,
even the mere giVing of information - depending on how this 1is
done - may be tantamount to - or may be construed by the client

as - encouraging a perjurious course qf conduct; and that,
although the lawyer’is not entitled to assume that the client will
make perjurious use of the information, he must be guided by his

perception of his client's intentions.

_THe client is, of course, éntitled to advice and information on
all aspects of the law pertinent to the matter in hand. This
)ihcludes information as to the reasons motivating questions put
toihim by the lawyer. It might,-indeed, be said that the lawyer,

without /
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without being asked, should in any event - in situations where
‘his reasons'may not be patently obvious - explain why he is
putting a particular ﬁuestion; for a lawyer should also not be
paternalistic in the sense of tféating his client as a child who
need not know, or is incapable of understanding, the legal
significance of the question. But this obligation, in the kind
of situations we are discussing,»must be tempered with
circumspection. As has Eeen said in reference to Freedman's
"penknife" illustration it is not unreasonable for the lawyér ih
such circumstances to require the client to answer his question
before explaining why he asked it; nor can that be said to be
inconsistent with his obligation to give full information on the
law. In such situations, the sequence of question and answer is
important since the conscientious lawyer will wish to ensure that
the client's answer to his question will be truthful and not
tailored to suit the legal situation as previously explained to

him.

With regérd to the assertion of Professor Noonan, as quoted by
Freedman, that a lawyer should not assume that his client will
perjure himself, the point might also be made that, in situations
where the incentive to perjury clearly exists, his advice as to
the law should preferably include a caveét and explanation
regarding the crime of perjury and its consequences - including,
it may be added, not only its criminality but also its poséible
tactical consequences, in that, the perjury, if exposed, may well
destroy, or at any rate, weaken, his other, possibly truthful,
evidence.

Apart, /
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Apart, however, from the proscription of any exblicit or implicit
encouragément of perjgry, the nature of the situations we have

been discussing would seem to be such as make it difficult to lay
down any precise rules as to the propriety of professional conduct.
Whatever the doubts and difficulties of the lawyer in such
situations, however,‘From the ethical standpoint, what really

matters is his intent.

These ﬁarticular problems have, of course, a wider ambit than the
ethics.of advocacy as such. But they are of relevance to our
theme in at least two respects: first, they illustrate how -
wittingly or unwittingly - the seeds of perjurykmay be sown before
the court process begins; second, if the views of Freedman as to
"the attitudes of practising lawyers are valid, the encouragement
of, or giving assistance to, perjurious conduct by clients is, in
both the ciVil and criminal fields - and legal and professional |
proscriptions notwithstanding - not uncommon among lawyers, in

America at any rate.

3.7.4 - The Perjurious Client

The main problems, however,. which may confront a lawyer in regard
to perjury by his client arisé after a couft process has begun.
‘The principle question is: what is the proper course for the
advocate when his client' insists on giving perjured testimony -

or when it comes to his knowledge dUring the trial that the client

has committed perjury?

As regards civil proceedings, a leading case on this issue is

Myers v. Elman which concerned the swearing of an untrue affidavit

of /
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of documents and in which Viscount Maughan observed:

"I think it useful to observe here that there is this plain
distinction between defences which consist - as they did

here - of a denial of allegations and untrue affidavits of
documents. The defences are not on oath and they merely

put the plaintiff to the proof of the allegations in the
statement of claim;eceeeeeens On the other hand in many actions
and in particular in such an action as Mrs. Myers had brought,
based on disgraceful frauds, and on fraudulent conspiracy of
the most shameless character, it is essential in the interests
of justice that the defendants should be compelled to make
full disclosure of all the documents bearing on the alleged
frauds in the form of proper affidavits of documents. If the
defendants are guilty of the alleged frauds, it is hardly to
be expected that they will make adequate affidavits without
considerable pressure. However gquilty they may be, an '
honourable solicitor is perfectly justified in acting for

them and in doing his very best in their interests, with,
however, this important qualification, that he is not entitled
to assist them in any way.in dishonourable conduct in the
course of the proceedings. The swearing of an untrue affidavit
of documents is perhaps the most obvious example of conduct
which his solicitor ocannot knowingly permit. He must assist
and advise his client as to the latter's bounden duty in that
matter; and if the client should persist in omitting relevant
documents from his affidavit, it seems to me plain that the
solicitor should decline to act for him any further. He cannot
properly, still less can he consistently with his duty to the
court, prepare and place a perjured affidavit upon the file...
.."[219] ' :

Later in his judgment,»he expresses the further opinion that where
the‘lawyer realises that his client has sworn an untrue affidavit
and has omitted important documents, he has a duty to advise his
client that he, the lawyer, must inform the other party of the
omitted documents and, should the‘client refuse his assent,

the lawyer must cease to act for him. [220] While these opinions
relate to false or incomplete documents, no doubt the same

principles must be held to apply to verbal testimony.

In the light of these observations, the lawyer's position when
acting for a perjurious client - in civil proceedings - would
seem to be as follows: if the client persists with an intention

tb /
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to commit perjury, the lawyer should withdraw; if, during the
proceedings, it becomes manifest to the lawyer that his client
has already committed perjury, the lawyer must also withdraw if
the client refusgs to purge his perjury by authorising his lawyer
to inform the other party of the perjury. This latter principle
is, withrone alteration, enshrined in the Code of Conduct for the

Bar of England and Wales:

"If at any time before judgment is delivered .in a civil case, a
barrister is informed by his lay client that he has committed
perjury or has otherwise been guilty of fraud upon the Court,
the barrister may not so inform the Court without his client's
consent. He may not, however, take any further part in the
case unless his client authorises him to inform the Court of the
perjured statement or other fraudulent conduct and he has so
informed the Court." [221]

The alteration is in the injunction, in the Bar'fule, to inform the

Court, whereas Viscount Maughaﬁ refers to informing the other

party. In practice, however, the situation would appear to

require that both the Court and the other party be informed.

It is to be noted that fhe English Bar rule specifically applies
this particular provision to civil cases, thus appearing to infer
that‘it ié—not applicable in criminal cases. In the general
context of perjury in criminal caées - as distihct from the
provisions applying in the particular case where an accused

person has confessed guilt to his counsel [222] - there seems

to be little or no specific guidance for an advocate acting for

a perjufious client - though certain inferences may perhaps be
drawn from the guidance afforded in confession of guilt situations
One such inference would appear to be that where - before trial -~
the client makes it clear that he is determined to give perjured
testimony, the advocate should withdraw from the case [223].

This, /
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This, however, is not clear and there appears to be no specific

provision on the point.

Similarly, there does not appear to be anyspecific ruleras to -

fhe advocate's proper course where such a situation only'afises
dufing trial - though here again there may be an inference from
the confession of gquilt proyisions that, in such a case, he should
only withdraw if he can do so without compromising his client‘s‘
case - with the proviso that, failing withdrawal, he can only

be permitted tO‘do_all he "honourably" caﬁ for his client and

cannot use, aid, or abet the perjury [224].

In situations such as those prdvided for in rule 137 of the
English Bar Code, quoted above, that is, where the client has
already committed perjury, the fact that the pfovisions of that
rule are explicitly applied only to civil cases may convey the
implication that, in a similar situation in a criminal case,
withdrawal by counsel is not mandatory even where the client
refuses to purge his perjury. However, whatever doubts there
may be as to whether, in such Situatiﬁns, counsel for an accused
person should or should not withdraw, it is clear, in the light
of the unequivocal proscriptions in all canons of professional
Conduct against the aiding or abetting of perjury, that,vin the
official professional view at any rate, an advocate must not lead
his client in giving knowingly perjured testimony or otherwise

make use of it in any way in the conduct of the case.

Predictabl&, perhaps, Freedman dissents from the strict
application of tHis official directive. He argques that, in
certain situations, the advocate's duty to his client requires
an acknowledgment of the client's right to "tell his story".—

even /
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even if this involves perjured testimony.- As an illustration

of such a situation, he cites another of his hypothetical cases:

a man has been "falsely" accused of robbery. He consults his

lawyer and - in return for an assurance of confidentiality from

the lawyer - admits the circumstantially damaging fact that he

was in the vicinity>of the crime about the time of its occurrence.

On the assuhption that this fact - taken with other (false) -

testimony against him - might lead to an unjust convictioh, he

tells the lawyer that he proposes to deny, on oath, that he was
in the vicinity. Freedman accepts that the lawyer must advise
that this would be unlawful but, nevertheless, considers that he
has a duty, should the client persist in his intention, to

"proceed in the normal fashion in presenting the testimony and

arguing the case to the jury...."

Freedman argues that in these circumstances, since the lawyer

would not be wilfully procuring the perjury but merely, and

reluctantly, accepting the client's decision, he would not be
guilty of subornation of perjury.

He adds:

"There is a point of view, which has been expressed to me by a
number of experienced attorneys, that the criminal defendant
has a 'right to tell his story'. What that suggests is that
it is simply too much to expect of a human being, caught up
in the criminal process and facing loss of liberty and the
horrors of imprisonment, not to attempt to lie to avoid that
penalty. For that reason, criminal defendants in most European
countries do not testify under oath, but simply 'tell their
stories'. It is also noteworthy that subsequent perjury
prosecutions against criminal defendants in this country are
extremely rare........" [225]

In envisaging a situation in which the client is, in fact,

innocent - and known or believed by his lawyer to be so - Freedma

is, of course; making the strongest possible moral case both for

the /
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the accused and his lawyer for ignoring the strict proscription
of perjury enshrined in the canons of professional conduct. The
particular example he gives is similar to that earlier discussed
[226] in the context of possible moral arqguments for the
justification of lying - specifically, lies to avoid serious
harm. - It may also, perhaps, be‘seen as an illustration of
another possible moral justification - the lie to undo another
lie.

It is to be noted, however, that the views here expressed by
Freedman in defence of perjury in certain circumstances do not

appear to be restricted to innocent accused situations.

Two particular points which Freedman makes in his remarks are
also worthy of special note: the perjurious consequences, as he
sees it, of allowing defendants in criminal cases to testify under

oath and the rarity of subsequent perjury prosecutions.

3.7.5 -~ The Accused as Witness on his Own Behalf

As regards perjury by criminal defendants under oath, Hazard
expresses similar views to those of Freedman:

"Why should dissimulation not be acceptable in court? There
are many cultures in which it is assumed that parties to legal
conflict lie on their own behalf; no pretense is made that
they should be expected to do otherwise. The common law
formerly exhibited the same attitude, for it did not allow
testimony from a criminal defendant or any 'party in interest'
in civil litigation. The present ethical dilemma in the
adversary system may therefore be ultimately traceable to the
abolition of the common law rules of witness disqualification.

The reform of the common law rules occurred in the nineteenth
century. It was based on the proposition that few injustices
would result if interested persons were allowed to testify. It
was believed that with cross-examination and the good sense of
the jury, truth will out most of the time. Perhaps it is time
that this premise was re-examined, for it seems evident that if

" the stakes involved in a lawsuit are substantial, if the outcome
depends /
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depends on the truth, and if the parties are authorized fo
give evidence as to what the truth is, the parties will distort
their submissions to the maximum extent possible...... "[227]

On any realistic Qiew, the propbsition that it is not to be
expected that an accused, even under oath, will tell the truth
if this is likely to result in his conviction would appear to
have compelling force. Clearly, however, no civilised legal
system can officialiy countenance of condone perjury. It may,
therefore, be said that the adversarial system, as it presently
operates, is one which, while of necessity condemning perjury
by an accused, and thé aiding or abetting of it by his lawyer,
sanctions a pfocedure which, in practice, encourages, or even

(in the ‘'opinion of some) necessitates, both.

it is, of course, true that the accused is not combelled to
testify under oath. He can avoid pefjury by declining to take
the stand. But although failure to testify on‘his own behalf
cannot be founded upon by the prosecution, it seems clear —Aas
we shall later discuss in the context of '"guilty accused"
situationé - that such failure cannot but have an adverse effect

upon the court [228].

In fhe particular example given by Freedman - that of an
innocent accused - a conscientious person who has a strong
aversion fo Iying Under oath is faced with an invidious choice -
either to admit under oath a damaging fact which, despite his
innocence, may lead to an unjust conyiction, or declining to
take the stand and thus, perhaps give rise to an inference whicﬁ

may have the same result.
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It would seem clear,>therefore, that under the present system,
there are strong incentives for an accused to elect to testify

on his own behalf; that, in many situations - and even, sometimes,
when the accused is innocent - there will be, in the accused's
perceptioﬁ, compelling reasons to perjure himself; and that,

in situations similar to those in the Freedman example, there

may, in his counsel's perception, be cogeﬁt moral considerations
which justify his acceptance - however reluctantly - of his

client's decision so to do. -

3.7.6 - The Rarity of Prosecutions for Perjury - the Implications

The rarity of.perjury prosecutions against crimihal defendanfs -
a fact which would appear to be as true in the United Kingdom as
in the United States - also invites the question whether the
adversarial system itself is in fact based on a genuine
expectation that accused persons will tell the truth under oath -
even at the cost of self-incrimination - or whetﬁer perjurious
conduct by criminal defendants is, in reality, accepted as a

fact of life justifying a legal blind eye.

The latter conclusion would seem to find support in views expressec
by Sir Rupert Cross, as quoted by Sheriff MacPhail:
Mee e I would have no objection to the abolition of the accused's
liability to be prosecuted for perjury in giving false evidence
on his own behalf. Such prosecutions are rare in England, and

many Europeans think that even the possibility of proceedings
. of this nature is an Anglo-Saxon absurdity." [229]

However, the suggestion that the law should legitimise perjury by
an accused when testifying on his own behalf is, we must surmise,
unlikely to be countenanced - explicitly, at any rate - and was,

indeed /
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H.M. Advocate v. Cairns [230]

This case highlights the rarity of such prosecutions in that it
appears to be the only instance of such in Scotland since the
passing of the Criminal Evidence Act, 1898 [231] which made an
accused a competent witness in his own defence. Cairns had been
tried for murder by stabbing one, Malcolmson, in Barlinnie Prison,
Glasgow, but was found non-proven. Subsequently, however, he was
served with an indictment for perjury in that, at his trial for
that murder:

"....you, being sworn as a witness in a criminal cause then
proceeding in the High Court of Justiciary, did depone that

you did not....gssault and stab Alexander Malcolmson......the
truth as you well knew being that you did.......assault and

stab said Alexander Malcolmson."

His counsel, by way of a plea in bar of trial for perjury, relied,

inter alia, on considerations of natural justice and argqued that:

"When an accused person was interrogated on oath about the crime
which he was alleged to have committed, and perjured himself in
answer, he was not liable to be punished for perjury" and that
"the denial of the commission of an offence by an accused person
on oath at his trial was neither a crime at common law nor a
contravention of an Act of Parliament applicable to Scotland."[232

The Court rejected these arguments, upholding the prosecution

submissions that the decision whether or not to prosecute for

perjury in these circumstances was a matter for the discretion of
the Lord Advocate and that the 1898 Act did not give an accused

a licence to commit perjury. The Court further considered that
defence counsel, in support of his argument on natural justice,

had not shown that:

M e there is something so inherently inequitable in‘prosecuting
a person for giving false evidence at his trial denying his guilt
that the giving of such evidence does not amount to perjury under

the law of Scotland." [233]

Also, in the opinion of Lord Wheatley:

"To /



"To give a general immunity to accused persons to commit perjury,
however blatant, and perhaps even publicly boast of its success
would only bring the law into disrepute." [234]

The significance of this observation of Lord Wheatley can perhaps
be better understood;in the light of the fact that the productions
at the perjury trial included a contract between Cairns and
Beaverbrqok Newspapers and a transcript of a "tape-recorded
confession" to the murder of Malcolmson made by Cairns to a

representative of that newspaper company. [235]

This background may suggest that the motivation for the pefjury
prosecution in this case owed iess to the perjury itself than to
the fact that the accused had, apparently, been so rash as to
publicise and, in Lord Wheatley's words, "boast" ébout it. This
being so, it would appear that while the case demonstrates that
the law will not explicitly countenance perjury even by(an
accused when testifying on his own behalf, it cannot be construed
as indicative of a general willingness on the part of the legal
authorities to prosecute for perjury in such circumstances. O0On
the contrary, its extreme rarity and the special circumstances
applying would seem to support the view that, in normal
circumstances, suchrperjury is tolerated - if not tacitly condoned
- as an inevitable, albeiF regrettable, consequence of the

system.

Of particular interest in lthis case is the argument advanced by

\
the defence that perjury by an accused in regard to the crime of

which he is accused, is not a punishable crime in law. This
was, of course, rejected by the Court, but the fact that it was

deemed worthy of submission as a serious legal point may be a

significant /
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significant reflection of the law's general tolerance of such
perjury. Further, in so far as the argument so advanced may be
taken as indicative of the prevailing‘ethos among criminal defence
i;wyers - or a significant proportioh of them - itlmay lend
support to the view that many of them may regard such pefjury as

often justified in ethical, if not in strictly legal, terms.

3.7.7 - Value of the Oath Diminished

If, for the reasons expressed by the court in Cairns, the law is
unlikely to countenance the legitimising of'berjury by an éccused
when testifying on his own behalf, it would also seem unlikely to
countenance Hazard's suggestion that, as in pre-1898 Act days, he
should not be allowed to testify at all. Apart from the objection
that such a proposal would be seen as regressive and would deny
the right of an innocent accused to proclaim his innocence under
oath, recent deliberation within the legal profession, in Britain
at any rate, far from contemplating such a reversal, appears to
focus on the Contrary possibility that an accused should be
compelled to give evidence at his trial. We may note, for example
the deliberations of the Thomson Committee [236] in Scotland on

this topic.

While Sheriff MacPhail supports the conclusion of the Thomson
Committee that an accused should not be so compelled, he
nevertheless considers that "there is nothing repugnant about a
man being condemned out of his own mouth unless theré be something
‘repugnant about the trﬁth....."[237] While this is no doubt

a valid observation, it is also true that, as has been said, an

accused, /
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accused, generally speaking, is unlikely to condemn himself out
of his own mouth - a fact which accounts for what the Sheriff
elsewhere refers to as the "depressing" frequency of the

dishonouring of the oath in criminal causes [238].

To.the extent that there is within the legal system itself a

tacit assumption that criminal defendants will and do frequently
lie uhder oath - and, moreover, do so with impunity - to that
extent the truth-vouching value of the judicial oath and, therefor
the benefit to be derivéd from it as a solemn assertion of‘

innocence, are diminished.

3.7.8 - Summary and Conclusion on Perjury

(1) Perjury by a client - and the wilful aiding or abetting
it by his lawyer - are serious criminal offences which
are unequivocally forbidden by law and by the canons of

professional conduct.

(2) While perjury itself can, of course, only be committed

during judicial proceedings, its seeds may - wittingly or
unwittingly‘- be sown by a lawyer when giving information
or advice. Such situations can sometimes pose delicate

problems for the conscientious lawyer.

(3) Apart from the official proscription against procuring,
aiding or abetting perjury, there seems - in criminal
cases - to be little positive guidance as to the proper
course of condﬁct*for an advocate whoée clieﬁt is intent

upon, or has committed, perjury.

(4) Notwithstanding the legal and professional strictures against
perjurious conduct by clients or lawyers, there are

indications /
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indications that such conduct may not be uncommon and
evidence of a view among practising criminal lawyers - in
America at any rate - that it may, in certain situations,

be justified.

(5) These considerations, coupled with the fact that perjury
prosecutions of criminal defendants are rare, may suggest
a realistic acceptance by the legal system itself of the .
inevitability of perjury by criminal defendants - if not,
indeed, a tacit condonation of it - and possibly, perhaps,
a similar acceptance that such perjury is, not uncnmmnnly,,
passively assisted; even if not wilfully procured, by their

lawyers.

"(6) This may, in_turn, suggeat that, although there may be
cogent and commendable arguments for the present practice
of allawingbcriminal defendants to testify on their -own
behalf, it may be perceived as exerting bressure on
defendants and their lawyers which are tantamount to the
encouragement of perjurious conduct; as detracting from
the sanctity and evidential status of the judicial oath;
and as exacerbating the ethical problems of the advocate

in his role as criminal defence counsel.

In conclusion, it may be added that this discussion of perjury
would seem once again to demonstrate a significant gap in the
field of legal ethics between precept and practice and the

ethical inconsistencies of the adversarial system of justice.
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3.8 - The Guilty Accused

3.8.1 - Confession of Guilt by Accused

The subject we here examine is brobably the most obvious example
of a potential perjurious situation for both client and cbunsel.
It is also arsituation in which a decision as to whether or not

an accused éhould take the stand is particularly crucial for

both.

Since a person on trial for a criminal offence is, under'our
legal system, assumed to be innocent unless and until he is
convicted by the court, use of the term "guilty accused" before
thé court's verdict has been given is, in legal terms,
inappropriate. But in the contéxt in which it is here used,

it is intended to denote a situation in which an accused who
wishes to plead, or has pled, not guilty, has admitted in
confidence fo his counsel that he did, indeed, commit the offence
charged - or, at any rate, has admitted facté which, in his

counsel's opinion, clearly establish factual quilt.

It is probably true that the traditional public cynicism towards
the criminal defence lawyer is, in large measure, influenced by
its recognition bf‘the fact that such_situations must, not
uncommonly, arise; but recognition within thé legal profession
itself that they do in fact arise, is aptly demonstrated by the
official professional pronouncements on the subject. All the
professional codes of conduct in adversarial jurisdictions appear
to provide specifically for confession of guiit,situations; but
although intended to give guidance as to defence counsel's prdper'

course /
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course of conduct in such circumstances, the guidance afforded
does not, as will be seen, resolve his ethical dilemma in such
cases and, indeed, gives rise to serious problems for counsel in
attempting to reconcile his duty»tolthe court with his duty to

his client. .

Frbm the public viewpoint, doubts as to the ethics of defence

counsei‘s role tend to have a wider ambience than situations in

which counsel knows that his client is factually guilty. Many
lay people also find it difficult to understand how a laWyef can
conScientiously defend a person - particularly one charged with

a serious offence - whom, short of absolute certainty he strongly

suspects to be guilty. Within the legal profession, however,‘

this particular issue is non-controversial. There is universal
professional agreement that mere suspicion of guilt, however
strong, cannot justify a lawyer's refusing to defend - much less
requiring him to so refuse. From the ethical standpoint, in this
situation, public censure appears to be adequately countered by

Dr. Johnson's assertion that "the justice or injustice of the

cause is to be deéided by the judge" [239], or by the observation

of Baron Bramwell:

"A man's rights are to be determined by the court, not by his
attorney or counsel. It is for want of remembering this that
foolish people object to lawyers that they will advocate a

- case against their own opinions. A client is entitled to say

‘to his counsel, I want your advocacy, not your judgment; I
prefer that of the court." [240]

But when the facts éctually known- to counsel extend beyond mere
suspicion of actual guilt and amount to certainty, such arguments
appear inapt. It is here that the difficulty arises and it is on

this issue that debate within the profession is focused.

One /
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bne obvious way of avoiding counsel's problems in the face of a
confidential confession of gqilt, is, of course, for the accused
tﬁ plead guilty. . As has been said, however, we are here dealing
with a situation where the aécused, notwithstanding such a
confession, wishes to piead not gquilty. It is a fundamental
feature of our legal system that, irrespective of factpal guilt,
an accused person is never required to convict himself; that hé
is always entitled to plead not guiléy; that counsel is a/iegal
agent - not a keeper of his ciient's morals. kThus the Code of

Conduct for the Bar of England and Wales:

"It is the duty of defending counsel to advise his client
generally about his plea to the charge. It should be made

clear that whether he pleads 'not quilty' or 'guilty', the

client has the responsibility for and complete freedom of

choice in his plea. For the purpose of giving proper advice,
counsel is entitled to refer to all aspects of the case and

where appropriate he may advise his client in strong terms that
he is unlikely to escape conviction and that a plea of guilty

is generally regarded by the Court as a mitigating factor." [214]

It may be .noted here,’however, that the Scottish Faculty df
Advocates' Guide is somewhat differently worded on this issue;
for, while saying that "Counsel may not put pressure on him (the
accused) to tender a plea of guilty...... ", this is qUaliFied by
the phrase “..;..so long as-he maintains his innocence". [242] |
On the assumption that this latter phrase means a situation where
the accused affirms his factual innocence - as distinct from
vmerely insisting on his right tdvplead not guilty - the
implication may be thaﬁ counsel is justified in exerting pressure
on his client to plead guilty where he has, in fact, admitted

his guilt in confidence.

However /
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However that may be, in the light of what is discussed below, it
is clear from both the English and Scottish Bar Codes that a
confession of guilt is not, per se, sufficient warranty for
counsel to insist upon a guilty plea; fUrther, thé English Code
rule, as quoted above, would seem, by implication, to reject the
view that such a confession would justify counsel's pressurising
his client to piead guilty - and to assert the principle that
the only valid reason for counsel's édvising a guilty plea is
"that hévis unlikely to escape conviction and that a plea 6f
guilty is generally regarded by the Court as a mitigating factor".

The appeal is therefore to self-interest and not to morality.

But the main questions 'to which this part of our inquiry are
addressed are these: If it is the defence advocate's right -
and indeed his duty - to defend a person charged with a criminal
offence notwithstanding his confidential admission of factual
guilt, is it possible for him to perform that duty adequately
while, at the same time, avoiding the presentation of a
perjurious case? And afe the restrictions imposed by the
professional rules in such situations compatible with a viable

defence?

An illustration of the doubts and difficulties which have
traditionally assailed defence advocates ﬁn this issue is an
early case referred fo by Lord Birkett in a radio talk in 1961
[243] - and mentiohed also by others such as Wolfram and Richard"
Du Cann [244]. The case concerned a Swiss man-servant,
Courvoisier, who stood trial for murder in England in 1840.

His defence counsel was Charles Philips. During the course of

the /



175.

the trial, Courvoisier admitted to his counsel that he had indeed
committed the murder but added: "And I now rely on you to do the
best you can to prove that I have not". Philips, it is said,
éought the advice of Baron Parke whb told him that it was his duty
to continue the defence and to use all fair arguﬁents arising out
of the evidence. Philips did in fact continue to defend although
his client was, in the event, -convicted and executed. This
example may also be said to be illustrative of the ambivalence which
tends to characterise much of the advice given to advocates on this
and other ethical issues; for there is no way of kmowing precisely
what is meant by "fair arguments". We are not told what "fair"
arguments counsel did in fact use in the cpnduct of the defence;

in particular, it is not known whether he complied with his
client's request to attempt to "prove that I have not" - as
distinct from merely exercising his client's right to put the
prosecution to proof. As will be seen, this is, in terms of

current professional guidelines, a crucial distinction.

3.8.2 - Provisions of Professional Codes

We shall now look at the pronouncements of various professional
guidelines on this issue and discuss to what extent they may be

said to reflect a uniform approach;

In regard to one particular aspect - the situation where the
confession of quilt is made by the accused to his counsel before
trial - the attitude of the English Bar would appear to have
undergone a change in fairly recent times. The Australian
writer, J.V. Barry, in an article in 1941, set out the position
as follows:
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"So far as concerns members of the English Bar and those who take
their traditions from that Bar, an authoritative ruling on the
duties of advocates was given by the English Bar Council in
19153 a ruling approved by Sir Edward Carson and Sir Robert

Finlay...ovee.. The Council discusses the subject under two
heads, depending on the time the confession of guilt is made
to counsel. When a confession of gquilt is made before trial,

the Council states that 'it is most undesirable that an

advocate to whom the confession has been made should undertake
the defence, as he would most certainly be seriously embarrassed
in the conduct of the case, and no harm can be done to the
accused by requesting him to retain another advocate....'"[245]

This would seem to have remained the position until the time of,
or very shortly before, the publication of the current guidelines
of the Bar of England and Wales in 1981 which now expresses the
position as follows:

"A barrister to whom a confession of guilt has been made by his
client must observe the following rules:

" (a) If the confession is made before the proceedings have
started he may continue to act only if the plea is to
be one of guilty, or if the plea is to be one of not
guilty and he acts in accordance with the rules set out
in Annex 13 which impose very strict limitations on the
conduct of the defence. In the latter case he must _
explain his position to the client and his instructing
solicitor.

If the barrister is instructed to act otherwise than in
conformity with this rule he should return his brief." [246]

This change is significant in that the former 1915 ruling appeared
to regard a pre-trial confession - per se - as a gfound for
withdrawal by counsel from the case, whereas the current rule

sees withdra@al by counsel as necessary only if he is instructed
to act otherwise than in cohformity with the Annex 13 rules
(infra). The change would seem to Be well advised since, on the
face of it, the former ruling would appear to negate the right of
an accused person to put the prosecution to proof - and the right
and duty of his counsel to assist him in so doing; a right,

indeed, which that same former ruling goes on to expound; Further
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the statement in the former ruling that "no harm can be done™ to
an accused by requiring him to retain another advocate, seems
highly questionable, particularly if the situation arose very

shortly before the trial was due to begin.

Otherwise, however, the current English Code cloéely follows the

previous 1915 ruling:

"If the confession is made during the proceedings or in such
circumstances that he cannot withdraw without compromising the
position of his client, he should continue to act and to do all
he honourably can for him; but his situation similarly imposes
very strict limitations on the conduct of the defence; and the
barrister may not set up an affirmative case inconsistent with
the confession, by, for example, asserting or suggesting that
some other person committed the offence charged or calling
evidence in support of an alibi." [247]

Annex 13 to the Code expounds at some length the principles to
which the defence advocate, in confession of guilt situations,
should have regard, but, for our purposes, ifs essence 1is
contained in the following extract:

".....the mere fact that a person charged with a crime has in

the circumstances above mentioned made such a confession to his
counsel, is no bar to that advocate appearing or continuing to
appear in his defence, nor indeed does such a confession release
the advocate from his imperative duty to do all he honourably
can for his client.

But such a confession imposes very strict limitations on the
conduct of the defence. An advocate 'may not assert that which
he knows to be a lie. He may not connive at, much less attempt
to substantiate, a fraud.'

While, therefore, it would be right to take any objection to

the competency of the Court, to the form of the indictment, to
the admissibility of any evidence, or to the sufficiency of the
evidence admitted, it would be absolutely wrong to suggest that
some other person has committed the offence charged, or to call
any evidence which he must know to be false having regard to the
confession, such, for instance, as evidence in support of an alibi
which is intended to show that the accused could not have done or
in fact had not done the act; that is to say, an advocate must
not (whether by calling the accused or otherwise) set up an
affirmative case inconsistent with the confession made to him."

As /
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As regards solicitors in England, the Law Society has a rule in

broadly similar terms:

"Where, prior to the commencement or during the course of
proceedings, a client admits to his solicitor that he is guilty
of the charge, the solicitor must decline to act in the
proceedings if the client insists on giving evidence in the
witness box in denial of guilt or requires the making of a
statement asserting his innocence. The advocate who acts for
a client who has admitted his quilt but has pleaded not guilty
(as he is so entitled), is under a duty to put the prosecution
to proof of its case and may submit that there is insufficient
evidence to justify a conviction. Further, the advocate may
advance any defence open to the client, other than protesting
his innocence or suggesting, expressly or by implication, that
someone other than the client committed the offence." [248]

In Scotland,‘the Faculty of Advocates' Guide deals with the
subject under two heads relating, respectively, to "Duties in
Relation to fhe Client" and "fhe Duty to‘tﬁe Court and Duties
Connected with the Court and Similar Proceedings". Under the
férmer heading, the rule is expressed as follows:

"Where an accused person makes a confession to counsel and

counsel is satisfied that in law such confession amounts to
guilt, counsel must explain to the accused (if he is not pleading
guilty) that the conduct of his defence will be limited by that
confession as set out in paragraphs 9.2.2.5 and 9.2.2.6 below.
Counsel must emphasise to the accused that no substantive defence
amounting to innocence or a suggestion of innocence, will be

put forward on his behalf and that, if he is not satisfied with
this, he should seek other advice...... " [249]

(The Faculty adds a rider here to the efféct that counsel should
consider the advisability of obtaining confirmation in writing

from the accused that he has been so advised.)

Under the general heading of "Duty to the Court", paragraph
9.2.2.5 states:

" ...where an accused has admitted that he has committed the act
with which he is charged (whether or not that admission is an
explicit admission of guilt in law), an advocate may not conduct
the defence on a basis inconsistent with that admission. Thus,
he may not put to a witness any question suggesting, or tending
to suggest, that the accused did not commit the act. A fortiori,
he may not seek to set up a special defence of alibi or
incrimination." -
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The succeeding paragraﬁh, 9.2.2.6, lists the lines of defence
permitted to counsel in this situation - these being broadly in
accord with the English rule: objections to jurisdiction,
competency, relevanéy and sufficiency of evidence, but in

~somewhat greater detail.

Finélly, to complete this reyiew of the relevant rules of
professional bodies in Britain, we have the brief injunction to
Scottish solicitors:

"If a client confesses his guilt to you, in a serious case, you
can and should continue to act to put the prosecution to proof

of its case but you must decline to act if the client requires
the case to be conducted so as to assert his innocence." [250]_

Comparison of Provisions - Although variously expressed, these

rules and guidelines would, in British jurisdictions at any rate,
appear to reflect a broadly similar approach to situations where
the accused, whether before or during trial, has admitted factual
guilt to his counsel. Certéin differences can, however be
detected and, while they do not affect basic principleé, they

may be worth noting.

The English Bar Code, for example, makes the point (Annex 13)
that its provisions apply only where "....the accused has made
a clear confession that he did 'commit the offence charged'...."

and not where:

"... statements are made by‘the accused which point irresistably
to the conclusion that the accused is gu1lty but do not amount

to a clear confession."

To this is added the comment:

"....Statements of this kind must hampef the defence, but the
questions arising on them are not dealt with here. They can
only be answered after careful consideration of the actual

circumstances of the particular case."

None /



None of the other guidelines cited appear to make this explicit
distinction - and, indeed, it will be noted that the Scottish
Baf ruleé are stated as being applicahle tb any confession which
"amounts to quilt" (rule 8.2.3.) and to any admission "whether

or not that admission is an explicit admission of quilt in law

(rule 9.2.2.5).

On another point - the propriety, in such situations, of "testing"
the prosecution evidence, (a subject earlier discussed in
connection with cross-examination tactics [251])- it will be

noted that while both the English and Scottish Bar rules allow

the "testing" of prosecution witnesses as a proper defence

tactic notwithstanding the accused's confession of guilt to his
counsel, the English rule acknowledges - as the Scottish rule

does not - the "difficult question" as to:

"....within what limits, in the case supposed, may an advocate
attack the evidence for the prosecution either by cross-

examination or in his speech to the tribunal..... "[252]
On a more aignificant. matter, however, - that of withdrawal by

counsel from the case - there would seem to be an element of
doubt and some difficulty of interpretation, particularly in
regard to the English Bar rules. The other codes and gquides
appear to be clear that where an accused who has confessed

rhis guilt to his counsel, refuses to accept the restricted
defence which counsel advises him is_a necessary consequence

of his confession, counsel should withdraw. The English Bar
Code, however, - particuarly rule 149 (b) - is not so clear and
would seem to be capable of bearing the interpretation that
counsel should only withdraw if the confession is made before

trial - and, in circumstances in which withdrawal can be effected
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without compromising the client's position.  However, the
reality of the situation would seem to compel withdrawal if the

client rejects his counsel's advice on such a crucial matter.

Paradoxically, perhaps, the someWhat peculiar wording of the
English Bar rules in this contextvmay give rise to another

doubt - but this time in the reverse situation where the confessed
accused is prépared to accept the restrictions on his defence;
the question here being whether his counsel, in that situation,
has a profeséional duty - or merely the option - to continﬁe to
act. On this point, the briefly worded injunction té the
Scottish solicitors ih Webster, is the most clear:

"...you can and should (my emphasis) continue to act....". The
Scottish Advocates' rules are not so specific bﬁt in theklight

of the genéral professional obligation upon an advocate to render
assistance, when requested, to a criminal defendant - and, in
particular, his obligation to recognise the right, even of a de
facto gqguilty accused, to plead not guilty - they are probably
capable, in the absence of contrary provision, of bearing the
interpretation that in such situations the advocate has a duty

to continue to act. Likewise, £he English Law Society rule, as

quoted, may pfobably be so interpreted - particularly in view

of its emphasis on the accused's entitlement to plead not gquilty.

The suggestion of possible doubt as to the English Bar position
on this point relates to pre-trial confessions and may, in some
measure, be due to a not very successful transition in phraseolog)
from the former 1915 ruling [253]. The words "he may continue

to act only if" in the current rule 149(a), as read with the
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initial wording 6f rule 149(b) [254], may be capable of

sustaining the inference that, in the case of pre-trial
confessions,'counsel is profeséionally free to withdraw because

of the confession per se - if he can do so without "compromising"
his client's position. However, Anﬁex 13 of the English Bar Code,
to which rule 149(a) is specifically related, does say that:
"ol the mere fact thét a person charged with a crime has.......
made such a confession..... " does not "..... release the advocate

from his imperative duty to do all he honourably can do for his
client" [255] |

It would pfobably be safe to assume, therefore, that despite the.
possible doubt mentioned, the position of English Barristers on
this pointris thé same as that for other counsel within the
British jurisdiction - namely, that, notwithstanding any
confession of factual quilt, whether before or during trial,

and provided the client is willing to accept the consequential
restrictions upon the conduct of his defence, his counsel has

not only the right, but the duty, to continue to act.

Summary of Provisions - In the light of this analysis and

comparison of the relevant provisions of the codes and guidelines

of pfofessional bodies in Britain, there would appear to be a

consensus as to‘the basic principleé to be applied in situations

where an accused has admitted factual gquilt to his counsel. These

may be summarised as follows: |

(1) The fact that an accused has, whether before or during
trial, confessed factual guilt to his counsel, is, in
itself, no bar to counsel's continuing to undertake the

defence.

(2) /
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(2) Further, it would seem that counsel, in such situations,
and subject to the’restrictions mentioned below, has not
only a right but a duty to continue the defence.

(3) In view of such a confession, howevér, defence counsel
cannot prpberly set up an affirmative case which is
inconsiétent with it; that is to say, he is professionally
prohibited from conducting the defence in éuch a manner
as to amount to an assertion of his client's innocence.

A fortiori, he must not set up any special defence of
alibi or incrimination.

(4) Subject to these restrictions, counsel must do the best
for his client to prevent his conviction - by\exercising
his client's right to put the prosecution to proofj; by
challenging the jurisdiction of the court or the competency,
relevanéy‘or sufficiency of the prosecution evidence; by
testing the evidehce of prosecution witnesses or by other
appropriate means. | |

(5) ‘Should the accused refuse to accept the restrictions on his

defence arising from his confession, counsel should withdraw

3.8.3 - Problems Arising

The restrictions imposed by the professional codes on the conduct
of the defence in such situations pose serious problems for both
client and counsel. It may be noted at the outset that these
restrictions extend beyond a mere embargo on‘perjufy by the
client by his taking the stand to protést his innocence. Even

if the accused voluntarily refrains from so doing, or his
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_ counsel dissuades him, the conduct of the defence is not thereby
necessarily validated; for defence counsel is also prohibited
by the professional rules from asserting - or even, in the
Scoftish Bar vérsion, "suggesting" - his client's innocence in
any other way - whether in the course of examining or cross-

examiningwitnesses or in his speech or statements to the court.

The problems arising from these professional rules may be broadly
identified as of two kinds: first, those caused by the withdrawal
of defence counsel in situations where the accused refuses‘to
accept the restricted defence; second, those caused by the

restricted defence itself.

Withdrawal by Counsel - Apart from the disruption likely to be

caused in the preparation and presentation of the defence,
withdrawai by counsel in the circumstances referred to gives
rise to a variety of problems - between lawyér and client,
between lawyers inter se and, where the withdrawal occurs during

trial, between the defence lawyer and the court.

One particular difficulty concerns the relationship between the
instructing solicitof and counsel in those cases where both are
involved. If the confession of guilt is made to the defence
solicitor outwith the presence of counsel, professional propriety
- would seem to require that he should reveal it to counsel;
otherwise, they would be placed iﬁ an invidious position in
relation to each other in that the solicitor would be privy to
crucial knowledge not possessed by counsel. But if, in the light
of the confession revealed to him - and the‘accused‘s refusal to
.accept the limited defence required by the rules - counsel
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~withdraws, the solicitor is then faced’with the problems . of
retaining another - and of deciding what to tell him. Again,
professional propriety would seem to require that he should tell
the new counsel the reason for the first counsel's withdrawai.
But then, of courée, the second counsel would be in the same
position as the first and - assuming that the accused was still
not prebaredxto accept thé limited defence - he would also need
to withdraw.

It may be suggested that in such situations the proper course
would be for both the instructing solicitor and the original
counsel to withdraw, but, clearly, this would not resolve the
dilemma since, unless the accused is to remain professionally
defenceless, he would need to obtain other lawyers. Should he
repeat his confession to them, the original problem would recur.
Anotherethical-question which may arise here is whether, in such
situations, the solicitor or counsel who withdraw should advise
the accused not to repeat his confession to his new lawyers.
Common sense might seem to'suggest this course though some may
question its propfiety since it means, in effect, advising

the accused not to tell his new lawyers the whole truth and,
moreover, is contrary to the principle that complete candour by
the client in divulging the fuilvfacts is essenfial for an
effective defence. However, the same objective could probably
be achieved by their simply expiaining to the accused,(in plain
terms; their professional position arising from his confession and
"his refusal to accept the limited defence required by the rdles.
In any event, it seems likely that the accused himself, having
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paid the price of his candour, will draw the necessary conclusions
and decide to keep silent as to . his factual guilt next time
round. In that event, his new counsel will be able to provide
a full, unrestricted, defence with a clear professional conscience
- though he will be doing so in ignorance of all the pertinent |
facts. It will also mean that he will - albeit innocently - be
presénting the fraudulent defence, including, prObably,.the use
of perjured testimony; which the withdrawal of the first counsel
was designed to prevent.
Where counsel withdra@s during the trial, another problem of
se