STATE COERCION AND FREEDOM
IN TANZANIA

Ol
y U

Issa G. Shiviji

Human & People's Rights Monograph Series
No. 8

Lesotho

1990



STATE COERCION AND FREEDOM
IN TANZANIA

by
Issa G. Shivji

Human & People's Rights Monograph Series
No. 8

Institute of Southern African Studies
National University of Lesotho
P.O. Roma 180
Lesotho

1990



The ISAS Human and Peoples’ Rights Project is supported
by the Ford Foundation. It is a regional research project
drawing on academic resources in the Southern African
region. The series has been edited by NUL/ISAS staff
members.

First Published in Lesotho, throutgh the National University of
Lesotho’s Institute of Southern African Studies, 1990.

This publication is set in 10 point Times. Pre-press proof were
prepared by using DTP technology.

© Copyright Reserved
by ISAS/NUL 1990

The views expressed herein are attributable to the Author.
Neither ISAS nor NUL hold responsibility for them.

lypesetting by Epic Printers
Maseru. Lesotho



CONTENTS

Cases and Statutes
Acknowledgments
Preface

INTRODUCTION: COERCION AND CONSENSUS IN

LAW

Chapter One ORGANS OFCOERCION AND RIGHT TO

LIFE AND LIBERTY
A. Right to Life and Liberty
B. State Coercion
C. Organs of Coercion

1. People’s Militia

2. ‘Traditional Armies’
3. The National Service
4. The Field Force Unit

Chapter Two  LEGAL BUT ILLEGITIMATE
COERCION -1

A Cai)ital and Corporal Punishment
B. Collective Punishment
C. Witchcraft
D. Force against the Unemployed
and Vagrancy Laws
Case Study I:*Round-ups’

XI

25

25
29
30
31

33



Chapter Three LEGAL BUT ILLEGITIMATE

COERCION -1I 43
A Forced Labour 43
B. Detention and Deportation 50
Case Study 2: Deportation 56
Case Study 3: Detention 57
Case Study 4: Detentionhy 59
Regional Commissioner
Chapter Four  ILLEGAL COERCION 67

Case Study 5. Death in Bagamoyo 11
Case Study 6: Tortured to 12
Blindness
Case Study 7: “Nationality’ Oppression 73
Case Study 8: ‘Police in Duga-Maforoni
are Oploressmg Us’ 14
Case Study 9: The Kilombero Killings 76

Chapter Five EXTRA-LEGAL COERCION
Case Study 10: The Fate of ‘step-

nationalities’ 81
Case Study 11: The Shinyanga-Mwanza
Tragedy 90
Case Study 12: Sungusungu on the
Rampage 99

CONCLUSION: RIGHTS-STRUGGLE AND
DEMOCRACY 104



CASES AND STATUTES
DISCUSSED IN TEXT

CASES [TANZANIA]

Abdi Athumani & 9 Others v R, Misc. Civil Cases
Nos.2 & 3 of 1987, High Court Sessions at
Songea, (unreported)

Agnes Doris Liundi v R [L1980]TLR46

Amoni Magigi N amu%anda & Another v Bonifas
Kilingo & 15 Others, Civil Case No. 22 of
1988, High Court at Mwanza (unreported)

Charles Mwita & Another v Mresi & 11 Others,
Civil Case No. 15 of 1988, High Court at
Mwanza, (unreported)

Chumchua s/o Marwa v Officer i/c of Musoma

Prison & The Attorney General, Misc. Criminal
11, 55, 61,

Cause No. 2 of 1988, High Court at Mwanza,
(unreported)

Elias Kigadye & Othersv R [1981] TLR 355

Ex parte Mapalala & Udindo, Misc. Criminal Cause

No. 30 of 1986, High Court at Dar es Salaam,
(unreported)

PAGE

13
25, 40

18, 23

18, 23

65, 66

91, 102

52, 99, 61



Ex parte Saidi Hilali, Misc. Criminal Application
No. 44 of 1979, High Court at Dar es Salaam,

(unreported) 52, 56-57,
65
Godfrey James Ihuya & Others v R [1980]
TLR 197 91, 102
Hamisi Masisi & 6 Others v R [1984] TLR 751
(Draft Law Report) 59, 65

In the Matter of Detention of Dushom Susa Yamo
& Another, Misc. Criminal Cause No. 7
of 1985, High Court at Mwanza, (unreported) 57

In the Matter of Detention of Winfred Ngonyani
[1982] TLR 272 57, 65

John Nyamhanga Bisare v R [1980] TLR 6 67, 79

Lesinoi Ndenai & Another v R, Criminal
Applications Nos. 22 & 23 of 1979, High
Court at Arusha, (unreported) 52, 63

Misperesi K. Maingu v Hamisi Mtongori &
9 Others, Civil Case No. 16 of 1988, High
Court at Mwanza, (unreported) 16, 23, 99

Muhidin Saidi Gongo v R, Misc. Criminal
Application No. 18 of 1983, (unreported),
igh Court at Dar es Salaam 52



NAFCO v Mulbadaw Village Council & Others,
Civil Appeal No. 3 of 1985 (Court of Appeal)
(unreported) 87

Ngwegwe s/o Sangija & 3 Others v R, Criminal
Appeal No. 72 of 1987, High Court at Mwanza
(unreported) 17, 23

Noya Gomusha & Others v R [1980]TLR19 82, 102

R v Abdallah Bakari Lugendo, Criminal Sessions
Case No. 6 of 1986, High Court at Tanga,
(unreported) 67

R v Abdu S. Abdu, Criminal Sessions Case No. 40
of 1984, High Court at Dar es Salaam,
(unreported) 7,79

R v Agnes Doris Liundi [1980]TLR38 25, 40
R v Bukunda Kilanga & Others, Criminal Sessions

Case No. 168 of 1976, High Court at Singida

(Dodoma Registry), (unreported) 82, 102
R v lhuya & 4 Others, Criminal Sessions

Case No. 8 of 1980, High Court at Mwanza,

(unreported) 91, 102

R v Kigadye & 7 Others, Criminal Sessions
Case No. 85 of 1980, High Court at Shinyanga 91, 102

Samwel Kubeja v R [1981JTLR72 37



Sheikh Mohammed Nassor Abdalla v The Regional

Police Commander & 2 Others [1984] TLR 598

(draft TLR) b5, 65
[OTHER JURISDICTIONS]

Bell v D.P.P. & Another [1986] LRC (Const) 392

[Jamaica] 10, 21
Ncube, Tshuma & Ndhlovu v The State, Judgment
No. SC 156/87 [Zimbabwe] 28

Olga Tellis v Bombay Municipal Corporation
[1986] AIR 180, S C [India] 9,20

Tyrer v United Kingdom 2 EHRR. 1
[European Court]

21
STATUTES

Collective Punishment Ordinance, 1921 Cap.74 29
Constitution of Zanzibar, 1984 45

Constitution of the United Republic of Tanzania, 1977
9-11, 15-16,
26, 43-46,
55, 66

Corporal Punishment Ordinance, 1930 Cap.17 26

Vi



Deportation Ordinance, 1921 Cap. 38

Destitute Persons Ordinance, 1923 Cap. 41
District Commissioners Act, 1962 Cap. 466

Economic Sabotage (Special Provisions)
(Amendment) Act, 1983 Act No. 10 of 1983

Economic Sabotage (Special Provisions) Act, 1983
Act No. 9 of 1963

Economic and Organized Crimes Control Act,
1984 Act No. 13 of 1984

Employment Ordinance, 1955 Cap.366

Employment Ordinance 5Amendment) Act, 1962
Act No. 82 of 196

Government Proceedings Act, 1967 Act No. 16
of 1967

Government Proceedings Act, 1974 Act No. 40
of 1974

Human Resources Deployment Act, 1983 Act
No. 6 of 1983

Local Government (District and Urban Authorities)
Act, 1986 Act No. 3 of 1986 [Zanzibar]

Minimum Sentences Act, 1963 Cap. 526

vil

50, 54
57, 65

3l
53

53, 64

53, 64

53, 64
43

43, 62

13, 80

13, 80

44-47

o4

21



Minimum Sentences Act, 1972 Act No. 1of 1972 21, 40

Penal Code, 1945 Cap. 16 20, 21, 32
People’s Militia (Comgensation for Death or

Injuries) Act, 1973 Act No. 27 of 1973 18, 23
People’s Militia (Powers of Arrest) Act, 1975 Act

No. 25 of 1975 15, 18, 23
Preventive Detention Act, 1962 Cap. 490 50
Preventive Detention (Amendment) Act, 1985

Act No. 2 of 1985 b1
Regions and Regional Commissioners Act, 1962

Cap. 461 53
Resettlement of Offenders Act, 1969 Act No. 8

of 1969 31

Sheria ya Marekehisho ya Tano Katika Katiba ya Nchi,
1984 Act No. 15 of 1984 [Fifth Constitutional

Amendment] 9, 20
Townships ERemovaI of Undesirables) Ordinance,

1944 Cap. 104 31, 74
Witchcraft Ordinance, 1928 Cap. 18 30

Written Laws gMisceIIaneous Amendments) (No.2)
Act, 1983 Act No. 11 of 1983 32, 42



Written Laws (Miscellaneous Amendments) Act,
1989 Act No. 2of 1989 11, 21, 26, 40

SUBSIDIARY LEGISLATION

Biharamulo District Council (Nation Building Schemes)

By-laws, 1988 G.N. No. 905 of 16/12/88 50
Corporal Punishment Order G.N.s Nos. 74 of 1930 &

76 of 1941 26, 21,

28, 40

Kanuni za Utekelezaji wa Sheria ya Matumizi ya

Nguvukazi, 1985 G.N. No. 19 of 31/1/86

LReguIatmns on the Implementation of the
uman Resources Deployment Act] 48, 62

Mafia District Council (Nation Building Schemes)
By-laws, 1987 G.N. No. 169 of 17/6/88 50, 63

Mwanga District Council (Self-help & Community
Development) By-laws, 1988 G.N. No. 72
of 1988 49, 62

Newala District Council (Enforcement of the Human
Resources Deployment Act, 1983)
By-laws, 1987 G.N. No. 520f 4/3/88 50, 63

Tarime District Council (Enforcement of the Human
Resources Deployment Act, 1983) By-laws,
1986 G.N. No. 161 of 27/3/87 50



ACKNOWLEDGMENTS

In Ereparing this monograph, a number of friends and well-
wishers have assisted in one way or another and I must make my
debt to them public.

Nizar Fazal, with great zeal and enthusiasm, kegt track of news-
paper reports for me. Messrs. V. B. Komba and S. S. Lupembe of
the Court of Appeal Registry in Dar es Salaam were very co-
operative in tracing Appeals and Mr. Twaha M. Salehe, the High
Court Librarian, assisted in getting some unreported cases. To all
of them, | am extremely grateful. |h0ﬁe they will feel satisfied
with the way | have used the material they made available to me.

| am also grateful to Mr. W. Mushi who permitted me to use the
Daily News Library.

Dr. L. P. Shaidi was always forthcoming whenever | wanted to
clear doubts on certain criminal law aspects. His own Ph.D. work
isavaluable contribution in this area. His warm reception of some
of my ideas encouraged me to plough on.

| am also thankful to the Institute of Southern African Studies
(ISAS) which solicited Ford Foundation funding for this work.

Parin, my wife, as always was a great moral support. She even

sat late into ni%ht to copy my research notes onto discs. To her
| am ever indebted.



PREFACE

Compared to the notonous dictatorships of Africa, Tanzania’s
human rights record comes out with flying colours. But, as the
former President, Mwalimu Nyererc, once said “You do not judge
your health by comparing itwith that of asick person!”.And in that
regard, Tanzania does not have aclean certificate of even average
good health. As amatter of fact, the reeord is quite blemished - not
In details, whieh is not really the concern of this monograph and
I'have not quibbled about it - but in larger questions, in questions
wh|c|h concern the large masses and the popular classes of the
people.

The present monograph is not a survey of the state of human
rights in Tanzania. It is rather a study of, what broadly may be
described as, the right to life and liberty. What | have done is to
illustrate the violation of these rights through the use of state
coercion. Inthis regard I have further demonstrated the authoritar-
ian nature of the legal system and related it to the neo-colonial-
character of the political economy - the thesis which | have
explored in m?/ other recent writings, which have heen cited at the
appropriate place in the text.

Several case studies which have been presented insome detail,
not only give the actual flavour of the concrete human rights
situation but, 1 believe, vividlr illustrate the lack of rights-con-
sciousness at various levels ol the state system. This is another
piece ol evidence to show that legal ideology has little hegemonic

signilicance in a dominated lormation and that law is a direct and
unmediated instrument ol coercion.
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Finally, as I have mentioned in the conclusion, and repeat here,
Ido not sec people as ‘passive victims’ of human rights violations;
rather | see them as capable of resisting and fighting for their
m};hts. We consider the lip-service paid to rights-ideology by
African states and imperialism as E)art of their ruling armoury to
legitimise authoritarianism and cold-war rivalries, respectively.
While for the people that ideology, reeonceptualised and dis-
tanced from imperialist propa(f_‘anda, is the very stuff of which
their daily struggles are made. Human rights therefore must play
an ideologically mobilising function in that struggle against impe-
rialism and for democracy from below.

This monograph deals with Tanzania Mainland only. Hope-
fully, it will encoura%e some concerned Zanzibari to do a similar
study of Zanzibar, both in its internal aspect, but even more
;\Dlnp_o?tarat, in the external aspect of Zanzibar’s relation to the

ainland.

Issa G. Shivji
University of Dar es Salaam
July 1989.
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INTRODUCTION
COERCION AND CONSENSUS IN LAW

All law is ultimately expressed in the use, or the apprehension of
the use, of force. Yet ideologically, i.e. in consciousness, law is
related tojustice and rights rather than force. This apparent contra-
diction has been asubject of continuous jurisprudential discourse.
The contradiction is apparent precisely because both positions,
i.e. ITaw as force’ and Taw as justice’, are correct on different
evels.

Amon%the great victories of the bourgeois revolutions in the
west was the enthronement of, what Engels so precisely called, the
juridical world outlook’1of the bourgeoisie. The central element
In this outlook is the notion of ‘equality’. The status-based inher-
ent inequalit% of the feudal era was overthrown and replaced b

the contract-hased legal ‘equality’. This development was well
captured in Sir Henry Maine’s oft-quoted dictum that the move-
ment of hitherto progressive societies has been from status to
contract.2Marx summed up the difference between the feudal and
the capitalist modes as ‘the medieval mode of production, the po-
litical expression of which is privilege, and the modern mode of
production, of which right as such, equal right, is the expression,

>3

The idea of equality of all human beings as such is, as Engels
noted, primeval but thousands of years had to pass before that idea
was translated into a ‘claim to equal political and social status’ or
a demand that ‘men should have equal rights in the state and
society” 41t is in the latter form that the concept of equality (rights
or *.us_tlce)Sls embedded in law. The concept of equality is thus a
defining and specific chractcristic of the bourgeors law-form.



Various righls-thescs, from the philosophers of the Enlighten-
ment to modern jurists like Rawlseand Dworkin, take the eoncept
of equality as their point of departure.

Marx, in his seatlcred observations on law, showed how the
law-form reflects the equivalence of commodity-exchange on the
market.8 Pashukanis later generalised these ideas and developed
his famous commodity-exchange thesis of law.6 The notions of
equahtF, justice and rights therefore reside on the level of law-
form (level of phenomenon) and help to ‘mask’ or ‘disguise” its
content which rests on the ultimate use or apprehension of the use
of force. Thus “law as coercion’ and ‘law as consensus’ are not
mutually exclusive explanations of law but rather explanations of
law which correspond to different levels; which levels can be
explained in terms of historical materalism, as was done by Marx
and Pashukanis.

The separation between the legal form and its content (between
phenomenon and essence), as a part of a series of separations
(between abstract and concercte labour; between state and soci-
ety), enabled the formation of the %Iobal juridical world outlook
of the hourgeoisie as well as let legal ideology attain hegemony in
developed capitalist formations.D Coercion therefore does not
appear on the surface of law but is clothed in the consensual
notions of equality, justice, rights etc. The state itself, which is the
repository of all' legitimate violence and force, appears as a
?_uarantor, a ﬁrotector and a custodian of rights. ‘Might’, if you
ike, puts on the garb o f‘right’ and thence the ideology that ‘might
IS not right’ attains societal consensus or hegemony in the
Gramscian sense.

~ Matters stand differently with regard to law and legal ideology
in Alrica. Here the state and the legal system have been character-
ised as authoritarian. 1L Force appears on the surface of law and

2



legal ideology is periRheraIised. It is the eeonomistic ideology of
devclopmentalism which occupies the central terrain.2 Notions
of equality, justice, rights etc. exist, if at all, in embryonic or
emerging civil society rather than being embedded in the law-
form. As it has been argued, the civil society itself is hardly
constituted. Bayart expresses it thus:

Insum, the concept of civil society seems best able to
explain - by its absence - the continuing existence of
African autocracy. In situations of tight political
control, which prevent any organised opposition or
explicitly political resistance and which force the
leaders of the oppressed to ‘move at chameleon’s
(agonisingly slow) pace towards an objective’, ..
generalising ‘strategic movements’ are less effective
than secretive ‘tactics’ in attacking state control.3
The ruling class in Africa may rule through the
instrument of law but The Law rarely rules.4

Elsewhere | have ar(};ued that the relations of exploitation of
lahour in the dominated formations of Africa are based on unequal
exchange and super-exploitation In colonial and neo-colonial
formations, labour itself is not ‘free’ i.e. free to create exchange
values and to be exchanged at value. Both the peasant’s labour and
the worker’s labour power are ‘paid’ below their value in which
the producer cedes part of his necessary consumption to the appro-
priator. This unequal exchange can OMK be reproduced through
the use of force. And it is the state which is centrallr involved in
the use of this force to reproduce the neo-colonial relations of
production. Substituting ‘“force’ for ‘law” in Thompson’s dic-
tum1 we may say that in Africa state force is deeply intricated

within the very basis of productive relations which are inoperable
without this force.



Marx’s succinct contrast between what he called the ‘I'ree
labour’ of the modern world and the “forced labour’ of the ancient
world as the basis of the opposed notions of ‘equality’ and
‘freedom” in each case, fits like a glove the neo-colonial situation
in Africa. Marx writes,

Thus, if the economic form, exchange in every
respect posits the equality of the subjects, the content,
the material, both individual and objective, which
impels them to exchange, posits freedom. Hence
equality and freedom are not only respected in ex-
change which is based on exchange values, but the
exc_han%e of exchange values is the real productive
basis of all equality and freedom. As pure ideas,
equality and freedom are merely idealised expres-
sions of this exchange; developed injuridical, politi-
cal and social relations, they are merely this basis at a
higher level. And indeed this has been confirmed by
history. Equality and freedom at the higher level are
the exact o?posne of freedom and equality in the
ancient world, which were not based on devel_oged
exchange value, but which on the contrary perished
through' its development. They ﬁresup_pose relations
ofproductionnotyet realised in the ancient world, nor
indeed in the Middle Ages. Direct forced labour was
the foundation of the ancient world; it was on this
existing basis that the community rested. Labour
itself regarded as a privilege, as still particularised,
not labour generally producing exchange value, was
the foundation of the Middle Ages.T

The fundamental difference between Marx’s ancient world
and the neo-colonial world of Africa, of course, lies inthe fact that
the latter is not some early stage of a developing society, but a

4



society dominated by imperialism and therefore responding to the
laws of accumulation of monopoly capitalism.B

In such situations it is therefore, more correct to speak of
rights-struggle rather than rights-thesis. Notions of equality, jus-
tice, rights etc., still have, in En%els words, an ‘agitational” (as
opposed to explanatory) role.9 They have to be constituted in

popular consciousness as much as embedded in the legal form.

The study of violation of rights in Tanzania in this monograph
is an apt illustration of the several theoretical observations made
in this introduction. Firstly, we submit that the primary and m%-
nificant violator of ri?hts in Africa generally is the state itself.
Therefore, ri?hts as ‘claims’ arc essentially against the stale, and
rights-struggle itselfis in the nature of a demacratic struggle with
broader implications on the organisation of the state and civil
society. Secondly, violations of rights are not some episodes in the
lives of individual citizens but rather the life-situation of the
masses of citizens i.e. groups and collectivities. ThirdIY, follow-
ing from our foregoing arguments about the central role of state
force without deep ideological mediations, law and legality play
little role, if any, cither n restrainin% the use of force or in
legitimating it in the eres of the people. We shall continually
witness this lack of legal and rights-consciousness in several case
studies in this monograph. _

Finally, rights-struggle in Africa, of necessity, has to be from
below constituting the process of the formation of civil society.
We will return to the last question in our conclusion.
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CHAPTER ONE

ORGANS OF COERCION AND RIGHT TO LIFE AND
LIBERTY

A. RIGHT TO LIFE AND LIBERTY

Right to lil'e and liberty are basic, or core, rights around which
other rights revolve. For the purposes of this mpnograg_h, | restrict
myself to the fundamental aspects of these rights. Right to life
therefore refers essentially to the right to exist and freedom from
deprivation of life. Secondly, it refers to the right of being treated
with human dignity and freedom from cruel, inhuman or degrad-
ing ‘punishment’ or treatment.1

In some jurisdictions, the right to life has been judicially
extended to include the right to ‘livelihood 2 The latter presuma-
bly interfaces with some of the rl?hts which are traditionally
categorised under the rubric of social and economic n?hts. These
place positive obligations on the slate to provide a wholesome life
o its citizens. For the purposes of this monograph, however, we
will be concerned with only the negative aspect of this right to the
extent that it puls restraint on the use of coercion by the state.

The right to life (in its aspect of existence and protection of the
physical body) is stipulated in the Bill of Rights, which was added
0 thedTanzanian Constitution for the first time in 1984.3Article 14
provides,

Every individual has a right to exist and receive
protection from society forone’s life, in accordance
with the law.



The claw-back4nature of this provision is intriguing, to say the
least. In international human rights instruments, including the
African Charter on Human and Peoples’ Rights5 which otherwise
is fraught with claw-back clauses, it is unusual to make such a
basic right ‘subject to law’. Whether the judiciary will pay much
heed to this limitation, remains to be seen.

The other aspect of the right to life, i.e. freedom from torture,
cruel and degrading punishment and treatment is dealt with in
specific terms in Article 13(6)(e) under which cruel, inhuman and
undignified punishment is prohibited.6

The right to liberty and security of person is provided in Article
15 and a person may not be deprived of such right except in
‘circumstances and in accordance with the procedures established
by law’. Such law and procedures, it is submitted, must be based
on the set of principles stipulated in Article 13(6). These are:

— right to be heard before ajudicial or quasi-judicial tribunal and
the right to appeal;7

— presumption of innocence until proved quilty;

— not to be held guilty under retrospective criminal Iegislation
or be sub%ected to a penalty heavier than what was provided at the
time of the commission of the offence;

— right to be treated and respected as a human being at all times
during investigation, interrogation and conduct of criminal pro-
ceedings as well as while under any detention and during the
implementation of any punishment; and

— freedom from torture, cruel, degrading, undignified and in
human treatment and punishment.

Besides the limitations stipulated in the relevant articles them-
selves, the right to life and liberty arc apparently also subject to the
cumulative limitations of the general derogation clauses in Article

10



30 and 31, the later dealing with public emergency.

Article 30 has been a subject of severe criticism by academics
for its very ambiguous formulation.8 Read literally, itcould easily
be used to justify virtually any breach of the fundamental rights
and freedoms. Indeed some persons in authority seem to hold the
view that a majority of the “offending’ legislation on the statute
book could be validated under this clause9 For example, the
Attorney General and the Minister of Justice recently defended
the re-introduction of mandatory corporal Pumshment under this
article, it being argued that the imposition ofsuch punishment was
in the interest of the community at large!d

However, it is possible for the judiciary to give Article 30 a
restrictive interpretation by subjecting itto the standards expected
in a democratic society stipulated, inter alia, in international
human rights instruments. In the only judicial decisionZon the
BillofRighlssofar, the High Court of Tanzania under Mwalusanya,
J.construed Article 30 restrictively for to do otherwise, he argued,
would render the Bill of Rights an ‘emﬁtyshell_’(p.S). Mwalusanya,
J. took the position that the phrase ‘the law’ in claw-back clauses
like “in accordance with the law’ or ‘subject to the law’ or the pro-
vision that the rights of the community provided by ‘the law” may
override individual rights etc., meantsomething more than simply
‘an Act duly passed by the legislature’. ‘If the Act relied on should
itself be declared inoperative as violating a fundamental constitu-
tional right it is not “law”.” (p.8). Mwalusanya, J. elaborated his
argument thus:

.| believe that the Rule of Law means more than
acting in accordance with the law. The Rule of Law
must also mean fairness of the government. Rule of
Law should extend to the examination of the contents
of the laws to see whether the letter conforms to the

1



ideal; and that the law does not give the government
too much power. The Rule of Law is opposed to the
rule of arbitrary power. The Rule of Law requires that
the ?overnment should subject to the law rather than
the faw subject to the government. If the law is wide
enough to justify a dictatorship then there is no Rule
of Law. Therefore if by the Rule of Law all it means
is that the government will operate in accordance with
the “law”, then the doctrine of Rule of Law becomes
a betrayal of the individual if the laws themselves are
not fair but are oppressive and degrading. The Courts
have to bridge the y_awmn%ge}p between the letter of
the law and the reality in the field of Rule of Law.2

These arguments signify, with respect, a very commendable
approach and, in the ease of Tanzania, probably a clear departure
from the hitherto dominating positivist trend. Whether this ap-
proach will be upheld by the |ghest court of law in the land, the
Court of Appeal, remains to be seen. One hopes that in an
appropriate matter the Court of Appeal will adopt this approach
because so much on the Tanzanian statute book (part of which we
will have occasion to meet in this monograph) hardly meets even
the minimum standards of the Rule of Law. Regrettably, this was
also true of the Constitution before it was amended in 1984. As a
matter of fact, the first President of the Republic, Julius Nyerere,
is reported to have once remarked, ‘I have sufficient powers under
the Constitution to be a dictator’! BNow it speaks well of the
person of Mwalimu Nyerere that he did not become a dictator in
spite of the constitutional powers he had to become one, but it
speaks very poorly of ‘the law’ and the constitutional structures of
thetcountry under which he ruled Tanzania for quarter of a
century.

We now turn to the question of the use of state coercion.
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B. STATE COERCION

The modern state is the most centralised expression of the use of
force. It monopolises the instruments of violence. In developed
countries, as we saw in the introduction, use of state coercion or
force is mediated through various legitimating ideologies which
hold hegemonic position in that they receive, to different degrees,
the consensus of the ruled classes as well. These ideologies do not
simply play the role of rationalising the use of force hy the state
and its organs but also, more significantly, act as constraints and
brakes on the abuse of powers to use force by the state, its organs
and officials.

When the use of state coercion is not, or thinly, clothed with
hegemonic ideologies®4 it expresses itself in the violation of
‘human rights’, very often, to use the hackneyed claw-back
clause, ‘in accordance with the law’.

We distinguish two types of the use of force: ‘Iegal’ and
‘illegal’. Le?al use of force is where it has been authorised by law
while the illegal one has not been so authorised. However, this
does not mean that even legal force is necessarily legitimate. This
is where conceptions of ‘human rights” become relevant. Thus it
is submitted that where force is legal but anIied contrary to the
basic conceptions of human rights or in violation of what may be
considered absolute minimum standards in a democratic society,
such use of force amounts to being ‘illegitimate’. This too will
form part of our investigation.

Besides, in the Tanzanian situation, it may be worthwhile also
to talk of what might be called ‘extra-legal coercion’. This is the
application of coercion which strictly, speaking, is illegal, but is
sanctioned by the highest organs or officials of the state or the
Party and carried out by immediate perpetrators as if it was in
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obedience of ‘lawful” orders. There has been a very wide use of
this type of coercion.

On another level of analysis, one may also distinguish between
the use of force on an individual level by a particular official of the
state and the use of force en masse by certain armed organs of the
state. Both have been present in Tanzania. The former will be
Ia.r?ely covered inour chapter on ‘illegal coercion’while the latter
will fall under the use of ‘extra-legal coercion’ in, what has come
to be known in Tanzania, as ‘operations’ and campaigns. Before
we proceed, it is important, even if briefly, to identify the major
organs of the state which have been notoriously involved in the
use of illegal, illegitimate and extra-legal coercion. We look at
four para-military forces: the Peogle’s_ Militia, the ‘traditional
armies’, the National Service and the Field Force Unit.

C. ORGANS OF COERCION
1. People’s Militia

The militia was established in the wake of Portuguese invasion of
Guinea and Obote’s overthrow by Amin in Uganda which carried
ommqu_s_m%nals for the Tanzanian regime.5The establishment of
the militia by the ruling party, the then Ta_ngan}/lk_a African Na-
tional Union (TANU), was in implementation of directions in the
Party Mwongozo or Guidelines of 1971,

The militia is recruited by Party or?ans but trained by instruc-
tors from the Tanzania People’s Defence Forces (TPDF). It is
based in every district at work places and villages. The Militia
undergo four months training which is designed to produce an
equivalent of a private soldier’s The people’s militia is directly
under the Party and, after training, it forms part of the reserve
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army. ‘The District Party Secretary is the militia commander and
at the Branch level the relevant secretary of the Party becomes the
commanderl. During peace time, the militia do routine police
duties including participation invarious ‘operations’ mounted by
the state and the Party. During war, it performs rear tasks while
the young among them may actually fight in the frontline, as they
indeed did during the war with ldi Amin.

The actual number of the militia is probably difficult to know,
although one source estimated it around 35000 in 1981-218 In my
research I could not find any law establishing the People’s Militia.
One piece of Ieglslatlon, the People’s Militia (Powers of Arrest)
Act, 1975 (n0.25) confers on the members of the militia powers of
arrest and search equal to those of a police officer. But this Act
assumes the existence of, but does not establish, the militia as
such. The definition of “people’s militia” in this Act is interesting.

“Peoples militia” means an organised group of the
people of the United Republic operating with the
authority of and under the aegis of the Government
and which is recelvm_gi_ any military training or
participating in any military, qua3|-_m|I|tar%/ or law
enforcement exercise for the protection of the sover-
eignty of the United Republic or for the protection of
the people or the property of the United Republic, but
does not include the Police Force, any arm or branch
of the Defence Forces, the Prisons Service or the
National Service.

Strictly the force defined as above does not exist because what
exists - i.e. the ‘people’s militia’ - is not under the aegis of the gov-
ernment, or established under its authority, but is under the Party.
To that extent the existence of ‘people’s militia’ is contrary to
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Article 147 of the Constitution, which prohibts any person, organ-
isation or group of people, except the Government, to form or
maintain an army in the United Republic. Strictly, therefore, the
use of force by the militia is, at best, extra-le?al. et this has never
been an issue, or commented uFon even by legal circles, which in
itself is a comment on the legal consciousness (or rather the lack
of it) of law-makers, law-implementors and law-receivers in Tan-
zania.

2. ‘Traditional Armies’

|f the “people’s militia’ was established by the Party from above
following events in Guinea and Uganda (which were perceived as
threats to the security of the regime), ‘traditional armies ” began to
operate as a result of initiatives from below in regions where cattle
rustlmg had become endemic and there was a popular perception
of the break down of ‘law and order’. Very soon, however, these
armies were co-opted by the state and converted into some kind of
semi-regular force to conduct routine police duties. This was not
done under any enactment but rather under the Party. Thus in Mara
Region, where this army has been operating extensively, the Party
Re%lonal Executive Committee issued a ‘Code for the Operation
of the Traditional Army in the Mara Region’ which was consid-
ered by all concerned as the ‘legal authority’ for the existence of
the army The Code purports to give the ‘traditional army’ wide-
ranging police and judicial powers. It deserves quotation in
extenso:

Section 1:

1 Deal with the cattle thieves, thieves of fish traps, nets, canoes
and any other movable property.
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2. Deal with smugglers and those who deal in government
trophies.

3. Deal with those who manufacture and those found in posse-
ssion of illicit liquor known as moshi, as well as those who
make bhang.

4. Deal with those pupils who fail to attend school.

5. Deal with rogues and vagabonds as well as those who do not
take part in the campaign of everyone should work.

6. Toensure that the youth take part in the national development
projects.

7. Toencourage closer contact and good relationship among the
villagers by P_romotmg cultural “activities, sports, soccer,
dance, wrestling and other traditional dances.

oo

. To stop illegal businesses of selling goods at illegal prices in
towns and villages.

9. Toscrutinize forei(};]ners_within the country and send them to
}he appropriate autnorities for action in accordance with the
aw.

10. To punish offenders of the above-named offences and similar
offences in accordance with the traditional ways of their
respective areas.

11. For ang other criminal offences, the offenders should besent
to the Police to be dealt with in accordance with the law.2
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As was observed by Mwalusanya, J. in the leading case of
Sangija, where he declared traditional armies unconstitutional,
the OEera'[IOU of these armies was totally outside the framework of
law. Following a series of judgments2 by Mwalusanya, J. declar-
ing the so-called ‘traditional armies’ |II_eFaI, the People’s Militia
Laws él\/hscellanepu_s_Amendments) Bill, 19892 was passed. It
expanded the definition of ‘peoi)le’s militia” quoted above to
include the ‘traditional army’. Italso gives powers to the Minister
to make regulations for the smooth operation of the militia as
defined. However, the laws amended deal with compensation for
injuries by members of the militia sustained in the course of duty
and the powers of arrest of the militiaz- which are similar to those
of the ﬁolice. The question still remains whether these laws
establisn the people’s militia as such, and whether the existing
militia and the traditional armies are covered within thedefinition,
since, in the existing practice they operate under the Party and not
the Government. (Should the Minister in his regulations promul-
gate that the Party be responsible for the militia, there would still
remain the question if the power to establish armed forces given
the government under the Constitution can be delegated to the
Party).Z

3. The National Service

This was established in 1964 under the leadership and guidance of
Israel. In 1966 it was made compulsory and serves as a system of
conscription. Since 1975 the Service has been fully amalgamated
with the Tanzania People’s Defence Forces.B Frequently, na-

tional servicemen are used in patrol and other duties, although not
as often as the militia.
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4. The Field Force Unit

Ifthe Militia and the National Service are the creation of the post-
colonial state, the Field Force Unit was bequeathed to the people
of Tanzania by the colonial state, and it bears all the notoriety of
its hirth. The nucleus of the Force in 1916 came from, ironically,
South African Defence Forces, which sent the first 31 troopers
under Major S.T. Davies. 9 They were stationed at Wilhemstal
(Lushoto), where the Germans had carried out massive land
alienations, to have steadying effect on dispossessed peasants.

Since the Second World War, with the rise of the trade union
movement, the Force, now called the Motorised Unit, operated as
akind of rapid mobile force which could be present within hours
atany place of ‘riot’. Itwas used against striking workers as during
the 1950 dockworkers strike; against protesting peasants as
against Sukuma peasants and also against recalcitrant national-
ists. At independence, its name was changed to ‘Field Force Unit’
or FFU. ‘The notoriety of its ruthlessness has earned it the Swa-
hili translation of its acronym as “Fanya Fujo Uone” literally
meam_n? “If you cause trouble you will face the music.™ 3 In post-
colonial Tanzania, students, workers and peasants have all had the
taste of that ‘music’. The FFU beat up students during their 1978
demonstration3L, it was used widely during the forced villagisa-
lion of 1972-743as it was also deployed against striking workers
during the post-Mwongozo workers movement.3Its ruthlessness
Was once _a?am witnessed in the recent incidence in Kilombero
where it killed four sugar-cane workers.%

* % %

In the next three chapters we examine the use of state coercion

in violation of right to life and liberty with illustrative case stud-
Ies.
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For some discussion of the Constitutional Debate that pre-
ceded this amendment see Shivji, 1.G., ‘The Politics of
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This seems to be the clear intention in line with the inter-
national human rights instruments, although the presentation
in Article 13(6) is somewhat tortuous. Literally read, it
obliges relevant authorities to provide for procedures and
practices to ensure equality before the law and that such pro-
cedures and practices shall be based on certain principles
including the principle that it is prohibited to torture a person
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or impose upon him/her cruel, degrading, inhuman or_undig
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CHAPTER TWO
LEGAL BUT ILLEGITIMATE COERCION -1

In this and the next chaﬁte(, we discuss a number of statutes (and
case studies) which authorise use of force in circumstances which
would be considered inviolation of the minimum standards set by
human rights instruments. So, although force here is legal, in that
it is statutorily authorised, it is illegitimate. However, this state-
ment needs to be qualified in the light of the 1984 Bill of Rights
embodied in the Constitution. It is possible to argue, as we do in
this chapter, that a number of the statutes under consideration
could be declared inconsistent with the Constitution and therefore
to that extent void. Strictly then, such statutes, and the use of
coercion under them, should be regarded as ‘illegal’ and not
simply “illegitimate’. But until such time as there are judicial pro-
nouncements on the statutes under consideration, and to take
account of the hitherto historical use made of these laws, we will
continue to use in this monograph the proposed notion of ‘legal
but illegitimate coercion’.

A. CAPITAL AND CORPORAL PUNISHMENT

The Tanzanian Penal Code, Cap. 16, provides mandatory death
penalty for the offence of murder and maximum death penalty for
treason (ss.197 & 39 respectively). Although numerous death
sentences are passed by Tanzanian courts every year, itis believed
that few are carried out.1There is no public movement against
death penalty and courts do not seem to have expressed much
opinion on it, although someLudges, it seems, would prefer courts
being granted discretion in the imposition of death penalty.2
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Corporal punishment is one of the punishments permissible
under the Penal Code (5.28% and, where imposed, it is to be
inflicted in accordance with the Corporal Punishment Ordinance,
Cap. 17, and the Corporal Punishment Order3 made thereunder.
The Ordinance is a carry over from colonial times and has been
actively applied in post-colonial Tanzania.

The independent government made corporal punishment
mandatory for certain offences under the Minimum Sentences
Act, 1963 (n0.29). The Bill was greeted with enthusiasm by
Parliamentarians, some of whom went even further than the (hqpv-
ernment proposals suggesting more torture as part of punis mgi
offenders.4 The average number of the incidences of corpora
punishment between 1963 and 1964 was 2510 per annum, com-
pared to the average of 46 in the previous four years (1958-61) of
the colonial administration 5In 1972, mandatory corporal punish-
ment was abolished6 only to be brought back in 1989.7

Once again the honourable members of parliament shocked
the nation by apﬁlauding the re-introduction of corﬁoral punish-
ment. One member even suggested that such punishment should
be administered in public (market places) and that women offend-
ers should not be exempted.8Defending the Bill against an objec-
tion of a lone parliamentarian on the ground that corporal punish-
ment might be contrary to the Bill of Rights, the Minister of Justice
and the Attorney General argued that bandits and robbers were
breaching the rights of other citizens and therefore it was in the
interest of the community at large that corporal punishment was
being re-introduced. The Minister proffered his legal oBinion that
the constitutional validity of the proposed law would be covered
under the derogation clause, Article 30 of the Constitution.9

On the face of it, corporal punishment is contrary to Article
13(6)(e) of the Constitution which specifically prohibits cruel,
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inhuman and degrading punishment. The leading case in this
regard is the decision of the European Court of Human Rights
which has been followed in Zimbabwe. In Tyrer v United
KingdomX) where a 15 year old boy was sentenced by ajuvenile
court in the Isle of Man to three strokes of the birch on conviction
of assault. The Court found that, while the punishment in the
instant ease did not constitute torture or inhuman punishment, it
did amount to ‘degrading’ punishment and therefore was in vio-
lation of Article 31Lof the European Convention. The substantive
paragraph in the judgment deserves to be quoted in extenso:

The very nature ofLudiciaI corporal punishment is
that it involves one human being inflicting physical
violence on another human being. Furthermore, it is
institutionalised violence, that is in the present case
violence permitted by the law, ordered bg the judicial
authorities of the State and carried out by the police
authorities of the State. Thus, aIthoth the apﬁlicant
did not suffer any severe or long-lasting physical
effects, his punishment - whereby he was

treated as an object in the power of the authorities -
constituted an assault on precisely that which it s one
of the main purposes of Article 3 to protect, namely
aperson’s dignity and physical integrity. Neither can
it be excluded that the punishment may have had
adverse psychological effects. The institutionalised
character of this violence is further compounded by
the whole aura of official procedure attending the
punishment and by the fact that those inflicting it
were total strangers to the offender.22

The “aura of official procedure’ attaining corporal punishment
that the European Court refers to with apparent disqust is even
more disgusting in Tanzania under the Corporal Punishment
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Order which provides that:

2. A sentence of corporal punishment shall be in-
flicted upon adults upon the bare buttocks with a
light rattan cane which is free from knots. Such cane
shall be not less than half an inch and not more than
five-eighths of an inch in diameter and shall not ex-
ceed forty-two inches in length.

4. During the infliction of a sentence of corporal
Bumshment the person undergoing punishment shall

e 50 secured that he cannot, by reason of the move-
ment of his de)é, cause the strokes to fall upon any
other i)art of his body than that upon which they are to
be inflicted in accordance with this Order,

It remains to be seen whether the Tanzanian judiciary will
countenance such punishment by validating it under Article 30 as
suggested, rather unfortunately, by the Attorney General. Rather
than heed the Honourable Attorney General’s gratuitous advice,
Tanzanian courts may do well toemulate the Zimbabwe Supreme
Court which has held ‘whipping’to be an inhuman and degrading
punishment. Reviewing the position in Zimabawe, South Africa,
the United Kingdom, Canada, Australia and the United States,
Gubbay, J A in Ncube, Tshuma & Ndhlovu v The StateB
concluded that:

Fortunately on the few occasions where the issue of
whether whining is constitutionally defensible has
been judicially considered, it appears to have resulted
in little difference of opinion, whether imposed upon
an adult person or ajuvenile offender the punishment
in the main has heen branded as hoth cruel and
degrading... .
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B. COLLECTIVE PUNISHMENT

Collective Punishment Ordinance, Cap. 74, is another piece of
legislation introduced by the colonial state which continues to be
used by the independent government. The rationale of this statute
lies inthe colonial anthropology which considered ‘native’villag-
ers to be too “primitive’ to understand and therefore be subjected
to individual responsibility and punishment. Therefore whole
villages or ‘tribes’ and ‘sub-tribes’ could be held responsible and
punished for a crime committed within the boundaries of their
vilage. Itwas clearly amechanism on the part of the colonial state
tostrike terror in the hearts of peasants so as to better control them.
The notion of ‘collective’ punishment, needless to say, is contrary
to all modern systems of criminology and certainly in breach of
basic human rights. As Article 7(2) of the African Charter on
Human and People’s Rights stipulates, ‘Punishment is personal
and can be imposed only on the offender’.

Section 2 of the Collective Punishment Ordinance provides that;

The President may impose fines on all or any
inhabitants ofany village, area or district, or members
of any tribe, sub-tribe, or community if, after inquiry,
he is satisfied:

(a) That they or any of them have colluded with or
harboured or failed to take all reasonable means to
prevent the escape of any criminal;

(b) that they or any of them have suppressed or com-
bined to suppress evidence in any criminal case;

(c) thatstolen property having been traced to within
the limits of any village, area or district, they have
failed or neglected to restore the property or to trace
it beyond the limits of such village, area or district;
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~ The President may fine in like manner the inhabitants of any
village, area or district where a person is dangerousI?{ or latally
wounded by unlawful attack, or a body of a person believed to be
unlawfully killed is found therein (s.3). An inquiry under the
Ordinance is conducted by a magistrate or other judicial officer,
and the order of the President is final, no appeal lies therefrom.

The power under this Ordinance was used by the President as
recently as 19844 against Wataturu families resident in eight
named villages for being allegedly responsible for the deaths of 49
persons and the theft of 767 heads of cattle, 30 goats, 20 sheep and
4 donkeys. The President ordered every Kitaturu family resident
In the said villages to pay ‘such number of cattle, goats, sheep,
donkeYs or its equivalent in other terms as will realize 767 heads
of cattle; 30 goats; 20 sheep and 4 donkeys.’

Clearly, the provisions of this Ordinance are not only outdated
but offend a number of rights and freedoms stipulated in the Bill
of Rights. To date the constitutionality of the Ordinance has not
been challenged.

C. WITCHCRAFT

The Witchcraft Ordinance, Cap. 18, is also a colonial statute but
has been often used in Eost-independence Tanzania.bUnder ita
District Commissioner has powers to restrict asuspected witch, or
a person practising witchcraft, to reside in a particular locality in
his district ‘and further or in the alternative may order such person
to report to the District Commissioner or to a District Council at
such intervals not being less than seven days as he shall direct until
such order shall be varied or revoked.”® In the early seventies
some 30 Wanyambunda in Mbeya were detained under the Ordi-
nance allegedly because they were influencing people against
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ujamaa villages 7

The powers granted under this Ordinance can now be chal-
lenged as infringing the freedom of movement as well as the ‘due
process’ provisions of the Bill of Rights. It may be noted that the
same Ordinance does create certain offences in respect of practice
of witchcraft for which charges can be laid and trial held. Under
the circumstances, it is gratuitous to grant further powers to a
member of the executive to restrict a person without the usual
judicial safeguards.

D. FORCE AGAINST THE UNEMPLOYED AND VA-
GRANCY LAWS

The neo-colonial economy creates the problem of the unem-
Floyed and other mar%mahsed groups, which swarm the cities in
arge numbers. BBut the same economy is incapable of taking care
ofthe Problem and so the neo-colonial state steps inwith coercion,
Use ot extra-economic coercion to ‘solve’ economic problems is
the common denominator of the colonial and the neo-colonial
social orders. The post-independence Tanzanian state has re-
tained, virtually intact, all the colonial vagrancy laws supposedly
to control this “problem’ and has added some of its own.

Under the Townships (Removal of Undesirable Persons)
Ordinance, Cap. 104, a person who has no regular employment or
reputable means of livelihood can be detained and served with a
removal order to leave the town and go to a place specified in the
order. Under the Destitute Persons Ordinance, Cap.41, a magis-
trate may order a destitute person (who is defined as ‘any person
without employment and unable to show that he has visible and
sufficient means of subsistence’1 to return to his usual place of
residence ‘if he is a native who is not dwelling in his usual place
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of residence’. Coupled with these are the provisions of the Penal
Code under which ‘idle and disorderly persons’and ‘rogues and
vagabonds’, as the statute terms them, can be convicted of being
so and imprisoned.2The so-called ‘idle and disorderly” include,
following an amendment of the law in 19832, unemPoned and
even an employed person ‘who is without an%/ lawful ‘excuse,
found engaged on a frolic of his own at a time he is supposed to
beengaged Inactivities connected or relating to the business of his
employment’.

It is under this armoury of legislation that various ‘round-ups’
and campaigns against “loiterers’ in Dar es Salaam, and other
towns, are periodically mounted. And as periodically, leaders at
the highest echelons of the state and Party condemn the so-called
‘loiterers’. The then President, Mwalimu Nyerere, called them
‘criminals and idle é)arasites’ and instructed his Prime Minister
not to ‘feel shy to disturb these loiterers’. “If we don’t disturb
|oiterers, they will disturb us ...", he said.2 These ‘loiterers’
constituted some 40 per cent of the Eopulation over 6 years old in
Dar es Salaam region in 1984 2 That seems to be much more a
comment on the nature of the post-independence economy and
society rather than any evidence of the criminality, idleness or
parasitism of ‘these loiterers’!

In these ‘crackdowns’, as the official media often terms them,
people are thoroughly harassed, detained, taken to court, impris-
oned or transported to their ‘homes’. The following story culled
from the Daily News2is not only typical but illustrates multi-fold
biases involved in these incidences of rights-violations.
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Case Study L ‘Round-ups’

TWENTY three women, including teenagers who
were picked up in an overnight swoop in Dar es
Salaam last Tuesday, have no proper means of earn-
ing a I|V|n%,/lap_ollce officer claimed hefore the Kisutu
Resident Magistrate’s court on Saturday. Corporal
James of the Central Police Station in the city told
&resmmg Principal Resident Magistrate Joseph

asanche that the crackdown followed information
that there were some women prostitutes wandering in
the streets of Dar es Salaam. _

The accused who pleaded “Not Guilty”, were on
October 22, this year - at about 9.30 p.m. - found
along Upanga Road, Garden Avenue, Ohio Street and
Sokoine Drive “wandering”, according to another

ollhce officer, Superintendent of Police (SP) Elias
ahenge.

SP Mahenge told the court that the accused were
found along “road pavements and other public places
wandering from one place to another, and at times
picked up by cars”.

“They were under such circumstances that could
lead to the conclusion that their movements were for
illegal or disorderly purposes”, he charged.

ed by SP Mahcnge, Corporal James - who ap-
peared as the first prosecution witness - said the
Policemen backed up with two police vans combed
the streets and arrested the 23 women.

“When we (police) questioned them on how they
earned their living, some remained silent while others
said they were waiting for their brothers or friends.
Others said they were just there”, the corporal said.
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At this point, Principal Resident Magistrate Masan-
che intervened for a point of clarification.
Masanche:- Many of them (accused) say they
were rounded up while coming from evening movies
and that they had their cinema tickets. Could you
elaborate on that?
Corporal James:- We arrested them because they
looked suspicious.
The accused’s ages ranged between 16 and 42.
Two of the accused, Doto Saidi %30% and Salama
Mohamed (18) entered the dock with their toddlers.
In cross examination, BettK Jonas (accused num-
ber 15)caused laughterwhcnshcasked: “why did you
arrest women only and not men as well?” _
Another accused, 34 year old Zaina Masanika
claimed that police arrested her on her way back from
amovie adding that the police tore up her ticket at the
remand prison. _ _
Adjourning hearing of a case to this morning,
Magistrate Masanchc ordered that all the accused be
remanded incustody. A number of the accused broke
into tears asking to be granted bails.

The first accused in the case Doto Saidi alleged in

her defence that she was arrested at Kinondoni while
she was on her way to see her relatives, ..
Obg]ecting to the allegations by the prosecution side
that she (Doto) managled to survive through “b_e?-
(};m%” from men, she claimed that it was impossible
or her to beg at that stage when she was breast feeding
her very small child.

She further claimed that police who conducted
the overnight swoop “just ordered me to go into the
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|and-rover and when | wanted to know why I should
board into the police vehicle, | was beaten and
ordered to obey what they were telling me”...... _

Submitting her defence Safarani Nassoro who is
the oldest accused claimed that she was arrested as she
was returning to Kisutu from Empress Cinema hall
where she had gone for a movie which starts at 9.15

m,
: She said she was neither a loiterer nor a “beggar”
because she was employed by the owner of a private
salt packing company in the city and “earned 840/=
per month” » _ _

However Presiding Resident Maglstrate, Ndu%u
Joseph Masanche, told the accused that she was the
eldest accused in the case and considering her age, he
asked why she frequented cinema halls during awk-
ward hours, _

Nassor could not reply to the question by Masan-
che. Masanche: Why did you go for a movie at night?
Nassoro: | just decided as that was the only suitable
time for me.

Earlier the prosecution led by Superintendent of
Police SP Elias Mahenge told the court that most of
the accused were arrested while Ioitering aimlessly
along Upanga Road, Garden Avenue and Ohio and
Sokoine Streets.

The accused objected to the allegation claiming
that they were arrested while waiting for buses to their
respectable homes from the new and old Post Offices
bus stands.

Ndugu Masanche adjourned the case to tomor-

row when itcomes up forjudgement. The accused are
remanded.......
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~ Nineteen out of the 23 women charged with loiter-
ing have been sentenced to terms ranging from three
months to one year in prison.

Principal Resident Magistrate Joseph Masanche
acquitted tour of the accused after finding them not
guilty of the charge. _ _

Pronouncing judgement on the nineteen, Magis-
trate Masanche Said the women were rounded up
following a tip to the police that prostitution was on
the increase in Dar cs Salaam. _

He said the reasons advanced by the nineteen ac-
cused were unacceptable, and therefore they were
guntg of the charge. o

uperintendent of Police Elias Mahenge, asked
the court to hand out stiff sentences, saying prostitu-
tion was currently on the increase in the city, so was
the spread of diseases, associated with prostitution.
“In mitigation, the accused, except the youngest,
said they had Koung children and relatives depended
on them and that they were also jobless. Some of the
accused said that they were suffering from dysentery.
Some of the accused laughed while others cried as
the sentence was pronounced.

One of the accused Teddy Peter glg) was sen-
tenced to one year imprisonment as she had previ-
ously been convicted on the same offence by the
Kivukoni Resident Magistrate’s Court.

One sixteen-year-old-girl was sentenced to one-
year probation.

One of the si_?nificant points to emerge from this story is the
way the court shifted the burden of proving their innocence on the
accused which of course is contrary to the known rules of onus of

proof.
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Another piece of legislation directed against the marginalised
|%opulatlon with little regard for their rights and freedoms is the
esettlement of Offenders Act, 1969 (no. 8). The original objec-
tive of the Act was to resettle “habitual offenders’and rehabilitate
and reintegrate them insociety. The legislation, however, does not
define habitual offenders.

Any person who has been convicted of a scheduled offence can
be ordered to be resettled by the Minister of Home Affairs pro-
vided such order is made within thirty days of the determination
of the sentence either bg_ effluxion of time or otherwise (s.4).
Persons who are the subject of a deportation order under the
Deportation Ordinance, or the Witchcraft Ordinance, may also be
subject to a resettlement order.

Four resettlement camps were established and three are still in
operation. All these camps are in the same compounds as
ordinary prisons. Inmates are not treated differently either.

On a habeas corpus application, in the case of Samwel Kubeja
V R Mroso, J. observed that it was unlawful to confine a ‘settler’
behind barbed wire guarded by armed prison officers and keep
him under detention incustody pending resettlement. In that case,
the Officer-in-charge and the State Attorney had explained to the
court that it was the usual practice to confine settlers under such
conditions for at least a year before they were allowed to lead
normal lives in the camps. These stringent conditions were
nec_essa% because of the high incidence of escaFes, they ex-
plained. The officer-in-charge cited the directions of the Principal
Commissioner of Prisons [Ref. HQC. 57/X111/88 of 18th July,
1981] as his authority. The Judge perused those directives and
declared them to be ultra vires, to the extent that they imposed con-
ditions of confinement contrary to the parent Act and were in
breach of the freedom of the individual.
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‘It cannot be said too often that the freedom of the
individual is sacrosanct within the confines of the
law. It follows that an individual must not be deprived
of his freedom more than the law clearly stipulates.’

Shaidi, in his research of the camps, noted, as a matter of fact,
that the camps had become ordinary detention camFs used to
victimise, rather than renabilitate, alleged offenders. In practice,
groups of people on mere suspicion would be served with ‘reset-
tlement orders® which did not even specify reasons for such
orders. In some cases, he found that the ‘settlers’ were without
previous convictions and some of them were elderly persons. ‘In
some cases’, Shaidi observes, ‘one feels that the Act was invoked
to obtain the detention of the people who were thought to have
committed offences, but there was no sufficient evidence to get a
conviction in a court of law.’8 Shaidi concludes:

From our observations it can be said that the resettle-
ment centres are operating as punitive institutions,
just like ordinary prisons. The suspects are rounded
up unexpectedly, put in ordinary prisons pending
their transfer to the centres. They get no time to settle
their domestic chores, causing embarassment and un-
necessarﬁ/ problems to the suspect and his family.
Although theoretically his family had the option of
joining him, there is no time for discussing and
Blannlng forsuch anevent. In the end, the whole thing

ecomes a mockery in attemthg to ‘resettle’ a per-
son in the absence of his family, and under conditions
of captivity. We cannot train a man for freedom under
such conditions.®
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The Act itself, in more than one way, encroaches on fundamen-
tal freedoms now enshrined in the Constitution. But the practice
of the h_iﬁh echelons of the state, as Kubeja’s case cited above
vividly ifllustrates, do not exhibit even a modicum of conscious-
ness of, and respect for, the freedoms of a citizen.
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Amnesty International, When the State Kills ...,1989, p.214.

In the celebrated case of R v Agnes Doris Liundi [19806
TLR 38 (Agnes Doris Liundi v R [1980JTLR 46 on appeal),
where a mother Killed her three children by administering
Rmson as a result of long-standing matrimonial quarrels with

er husband, both the High Court and the Court of Appeal
made some lukewarm statements suggesting possible amend
ment to law to introduce diminished responsibility, but
refrained from taking the opportunity toexpress their opinion
on Lhe legitimacy or righteousness of capital punishment as
such.

G.Ns. No. 74 of 1930 and No. 76 of 1941.

Shaidi, L.P., EXKlaining Crime and Social Control in Tanza-
nia Mainland: An Historical Socio-economic Perpective,
Ph.D. Thesis submitted to the University of Dar es Salaam,
1985, at pp.323-331 quotes the Parliamentary Debate.

Ibid., p.327.
Minimum Sentences Act, 1972, no. 1of 1972.

The Written Laws (Miscellaneous Amendments) Act, no.2of
1989 ﬁrowdes minimum custodial sentences‘with corporal
Bums ment’ for a number of offences, including armed rob-

ery.
Daily News, 25/4/89.

Radio Tanzania Report of the Parliamentary Proceedings,
excerpts broadcast live on 24/4/89.
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2EHRR. L

Article 3 of the European Convention on Human Rights is
inalmost identical terms to Article 13(6)(e) ofthe Tanzanian
Union Constitution.

At p. 11 of the Report.

Ju_d%ment_No. SC 156/87 (Zimbabwe) exeerpted in Human
Rights Unit, Commonwealth Seeretariat, Deve!opmg Human
Rights Jurisprudence: The Domestic Application of Interna
tional Human Rights Norms, Judicial Colloquium in Banga-
lore - 24-26 February 1988, London: 1988, p.229, at p.230.

See GN No. 163 of 31/8/84.

See Robert Martin, Personal Freedom and the Law in Tanza-
nia, OUP, 1974, pp. 107-8.

$.8(1).

David Williams, ‘Law and Socialist Rural Development’,
Eastern Africa Law Review 6,3 (1973), p. 196

The urban population in Mainland Tanzania grew ai the rate
of 8.87 percent between 1967 and 1978 (United Republic
of Tanzania: 1988 Population Census: Preliminary Reﬁort,
Dares Salaam: Bureau of Statistics, n.d., p.5) while one house
to house registration of the Dar es Salaam Region conducted
in December, 1984 estimated the number of unemployed at
37.5 percent of the total population of the region over 6 year
old, (Daily News, 26/5/85).
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5.2. The relevant sections of these statutes arc reproduced in
Martin, op.cit.

Ss. 176 & 177.

Written Laws (Miscellaneous Amendments) (No.2) Act,
1983,

Quoted in Shaidi, L. P., Crime and Social Control, op.cit
p.343.

See In. 18 above.
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Shaidi, L.P., “The Resettlement of Habitual Offenders in
Tanzania’, Eastern Africa Law Review 15, (1982): 153-74
at p.155.

(1981) TLR 72

Ibid., p.75.

Shaidi, ‘Resettlement of Offenders', op.cit. p.157.

Ibid., p. 171.
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CHAPTER THREE
LEGAL BUT ILLEGITIMATE COERCION - I

A. FORCED LABOUR

Forced labour was prohibited towards the end of colonialism in
the Employment Ordinance, Cap.366, although excepting what it
called ‘minor communal services’. These ‘services’ were neither
‘minor” nor ‘communal’. In practice, they involved what in the
colonial parlance was called, ‘tribal turn-outs’, involving thou-
sands of men putting in tens of thousands of man-days every year
to build the infrastructure of the colonial economy.1

With independence, a new exception was added to the definition
of*forced labour” which is still applicable. Thus ‘forced labour’
does not include ‘any work to be performed by a person allotted
or occupying land in accordance with customary law ... in order
to comply with any lawful requirement of a local authority as to
the cultivation of such land ...".2This is a euphemism to provide
Ieﬁal authority for the so-called ‘minimum acreage laws’ under
which peasants in rural areas, on pain of imprisonment, are re-
quired to cultivate certain acreage of food crops and cash crops.

Interestingly, while Article 25(3) of the Union Constitution
outlaws forced labour, it makes certain exceptions. A free trans-
lation of Article 25(3) would read:

For the purpose of this Article, and in the Constitution
as a whole, no labour shall be construed as forced or

oppressive, ifsuch labour, inaccordance with the law,
s:
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and accepted by international instruments, suc
tional Covenant on Civil and Political Rights, 1966 (see Article
8(3)) and the ILO Convention on Forced or Compulsory Labour
(no. 29; Article 2(2)). However, clauses d (i1) and (iii) are
controversial. The ILO Convention on the Abolition of Forced
Labour, 1957 (no.105), which has been ratified by Tanzania,
specifically obliges any member country ratifying the Conven-
tion to ‘suppress and not to make use of any form of lorced or

() labourwhose performance is required in pursu-
ance of a judgment or order of a court;

(b) labour which is necessarily required to be per-
formed by members of any armed forces in due
fulfilment of their duties;

() labour which any person may be required to_
perform ina state of emergency or calamity
threatening the life or well-being of the commu-
nity;

(d) labour or any services which form part of:

(i) normal civic obligations to ensure the well-
being of a community;

(if) compulsory nation-building in accordance
with the law;

(iii) national efforts to mobilise human resources
in the interests of the national economy and
to ensure national development and produc-
tivity.

The exceptions in clauses (a), (b), (c) and (d%(i) are standard,
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compulsory labour -... (b) as a method of mobilising and u_sing
labour for purposes of economic development;”. It is submitte
that fd)(u) and (iii) above sgua_r_ely fall within this prohibition. We
would suggest that d(ii) and (iii) should be narrowly construed by
courts as simply further eIaboratm%d(l) rather than adding any-
thing substantially new, so as to harmonise the constitutional
provisions with the treaty obligations of the country. If this inter-
pretation is accepted, the compulsory cultivation by-laws and
other by-laws made pursuant to the Human Resources Deploy-
ment legislation (to be discussed below) would be considered
unconstitutional. Needless to say a closer scrutiny of the human
resources deployment _Ieﬁlslatmn shows that it is contrary to many
rights and freedoms (_n% tto equahtY and equal treatment hefore
the law, Article 13; right to personal liberty, Article 15; right to
privacy, Article 16; freedom of movement, Article 17; freedom to
choose one’s profession or job, Article 23; etc.) enshrined in the
Bglkpthlghts, and indeed runs contrary to the very spirit of the Bill
of Rights.

Finally, it is interesting to note that the Zanzibar Constitution
of 1984 prohibits forced labour (Article 22(2)) without excep-
tions.

We now turn to discuss the legislation dealing with the so-
called deployment of human resources.

* % %

The Human Resources Deployment Act, 1983 ﬁno.ﬁ? adds
further ammunition to the armoury o f“forced labour” legislation.
In wide-ranging powers, the Minister is permitted to take a census
ofall people, identify ‘unemployed’and ‘non-productive’ labour
and ‘make arrangements which will provide for a smooth, co-
ordinated transfer and subsequent employment of unemployed
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residents’.3The Minister is also given a blank cheque under which
he can arrange for the deployment of the persons ‘char(ieable with
or OPrewously convictea” of being ‘idle and disorderly’ persons
and ‘rogues and vagabonds’.4 The implications of such a provi-
sion for the potential violations of the rights of the people - and
obviously lower classes - arc enormous. The Legal Aid Commit-
tebe of tf(]je Faculty of Law, in its comment on these provisions,
observed:

Anyone who is actually found guilty and convicted of
bem% an idle and disorderly person or a rogue and
vagabond is caught by the Minister’s net of rehabili-
tation and full deplorment. And as wc have already
seen, the category of idle and disorderly and rogues
and vagabonds includes unemployed workers as well
as workers who may have absented themselves from
their place of work. But the provision goes even
further. A person need not be proved guilty and
convicted by a court of law of being an idle and
disorderly or a rogue and vagabond. For anﬁone who
Is “chargeable” with the said offences can be caught
in the Minister’s net.

Even to a lawyer, the concept of persons “charge-
able” with aglven offence is astrange innovation and
novel indeed. In law, there are two concepts and
eategories which are known and which can be objec-
tively ascertained. The category of people who are
actually charged before a court of law can be ascer-
tained so can a category of people who are convicted
before a court of law. But how does one ascertain,
identify and verify a category of people who arc
chargeable with aﬁlven offence? Surely, the practical
implication of such aconcept is to open flood-gates to
subjectivism, arbitrariness, personal whims and in-
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deed prejudices of some implementor somewhere.

It is not far-fetched to say that virtually any citizen
of this country can fall within the category of bemg
chargeable with the offences under sections 176 an
177 of the Penal Code; therefore brand-able as idle
and disorderly or rogue and vagabond and therefore
subject to be|ng1_rehabll|ta_ted and deployed 'bK the
Minister! Read literally, this law seeks to-punish po-
tential idlers and disorderly persons or rogues and
vagabonds.5

The central organs that are supposed to effect the provisions of
the Human Resources Deployment Act are local authorities, and
they have already begun to do so in what can only be described as
draconian by-laws. Since the colonial era, by-laws have existed
?rowdmg for forced cultivation of certain sPemfled minimum of
ood and cash crops, dependln? on particular areas. These laws
have been on and off used by local administrators as and when
deemed expedient. Under these hy-laws, hundreds of thousands
of peasants arc fined and imprisoned besides heing harassed and
humiliated.6As one peasant put it;

| know what is best for me. 1do not need imposed
advice. Most of the young men who advise us have no
farms and have no farming experience. They just sit
in offices ... If I fail to meet mg needs it is me and my
family which will suffer and no hody else, so the
government should leave us alone... The people to be
prosecuted are thieves, burglars and murderers in
towns, not us.7

But the ‘?oyernment of the people’, as the Tanzanian state is
fond of declaring itself, thinks otherwise. Commenting on the
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prosecution of some peasants in Mafia, the
government’s mouth-pieee, the Daily News§ ar-
gued in its editorial:

The two hundred and thirty one individuals in Mafia
are inthe process of being prosecuted for neglecting
their shambas. To some, this may appear harsh,
arbitrary and even a miscarriage of justice. It is not;
the individuals concerned arc heing prosecuted under
bye-laws made by the development council of the
area in question. The former local government
councils also used to make various by-laws inaccor-
dance with the needs of their respective areas. Those
who contravened those by-laws used to be char?ed
.. The present development councils are people’s
instruments of development. It would be a gross
abdication of responsibility on their part if they left
deveIoF)ment to stagnate or to be undermined by the
bad henhaviour of certain individuals under their ju-
risdiction. It is a grave abuse of freedom and crime
against society for any Tanzanian to have a piece of
land, cultivate it, plant it with crons and then leave
those crops to die half-way by refusing to weed the
shamba. This is what the 231 individuals in Mafia
have done. They deserve to be punished.

That ordinary economic activity has to be enforced by criminal

sanctions is much more a comment on the character of law and
state that rule the neo-colonies than an expression of ‘people’s in-

struments ’ cajoling peasants to earn their own livelihood!

Be that as it may, since passage of the Human Resources

Deployment Act and the requlations9thereunder, there has been
aspate of by-laws to enforce its provisions. These regulations and
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by-laws require cell leaders to keep elaborate records of residents
(i.e. able-bodied persons ahove the age of fifteen years) in relevant
areas: names, family details, employment status, etc. The law
requires residents to notify their cell leaders of any visitors and
guests received by them. Cell leaders must be notified of and
record all departures, deaths, marriages, births and any other
changes in the status or movements of the resident’s family. If
these regulations and by-laws were to function in practice, the
situation could easily be described as bordering on a police state,
and in gross violation of the various freedoms in the Constitution.
Thanks to the notorious inefficiency of the state’s bureaucratic
machinery, however, such a system can hardly function on the
ground. But on the other hand, its selective application, or the
threat of it, does become a nightmare of harassment and humili-
ation while obstructing daily, legitimate activities of citizens,
particularly in rural areas.

Some District Councils have gone even further and made self-
he_IR and community work compulsory and legally enforceable,
without any pretense of respecting the ‘due process’ provisions of
the Constitution. Thus the Mwanga District Council (Self-help
and Community Development) By-laws, _1984]_0reC\uire every
resident, except those exempted 11 to participate in self-help and
community work so designated from time to time by the Council
or Village Committees.

Any person who is bound by any provisions of these
by-laws to parhmﬁate in the self help and community
deveIoEme_nt works through any means and failed to
do so, the village council shall require him to pay afine
of shillings 200/- or extort his property equivalent to
shillings 200/-; if the said property exceeds sh_iIIinﬁs
200/- shall be kept in safe custody and require the
owner to pay the said fine in two days time. On failure
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to pay that fine, the property extorted shall be sold b
village council by auction and deduct shillings 200/-
in favour of the village as a fine and remit the exceed-
ing amount to the owner.22

This extra-ordinary provision is a dramatic reflection of the
total disregard ofeven elcmentr¥ provisions and principles under-
lying the Constitution or rule of law. The legislature (theViIIa%e
Council, the District Council’s delegatee) is at the same time the
Ludg(_e, who imposes punishment without any trial and executes it
Dy distress, thus also acting as the sherriff. To add insult to the
injury, the next provision declares such ‘extortion’a ‘justand final
punishment’!8

~ As many researchers have noted, it is a fact of daily life that the
implementation of the so-called deployment exercises, appropri-
ately called in Swahili ‘Nguvu-Kazi’ [literally forced labour?!],
are a long nightmare of harassment, beating, extortion of bribes
etc. from ordinary citizens by the organs and officials of the state. 4

B. DETENTION AND DEPORTATION

The Preventive Detention Act, 1962, Cap.490, and the Deportation
Ordinance, C_aﬁ.38, allow virtually indefinite incarceration of
individuals without trial. The former is a post-independence stat-
ute while the latter has been taken over from colonial times. That
the two exist side by side, and, as we shall see, have been used
alternatively and concurrently, is in itself a comment on the
continuity between colonial despotism and neo-colonial authori-
tarianism.

The official rationale behind Preventive Detention, as inces-
santly proclaimed in media and speeches, is that it is a measure
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against a few elements bent on disrupting the security and
stability of the state and the peoFIe of Tanzania. This propaganda
seems fo have heen so successful that manﬁ_forget all the emﬁmcal
evidence of the last twenty-five years, which shows that the Act
has been used largely to intimidate and Folmcally demobilise
initiatives of the large masses of the ﬁeop e. Even worse, it has
been used by J)ohce to short-circuit the procedures of the court
against alleged smugglers, saboteurs, gongo-drinkers etc. bYet it
continues to exist on the statute book, and even after the 1984 Bill
of Rights, there has been obvious reluctance to repeal .

The Act empowers the President to detain a person who, in the
President's opinion, is conducting himself, or to prevent him from
conducting himself, ‘so as to be dangerous to peace and good
order in any part of Tanganyika, or is acting in a manner prejudi-
cial to the defence of Tanganyika or the security of the State’.
Before 1985, such order could not be challenged inacourt of law,
although it was required that the detainee be informed of the
reasons for his detention within fifteen days.

~ The Preventive Detention (Amendment) Act, 1985, (no.2)
?IVGS a detained person right to challenge its legality in a court of
aw on any ground. Furthermore, if a person Is not informed of
the grounds for his detention within fifteen days, he shall be
released immediately. The Act which previously did not apply to
éanzikk))la_r, has been amended to apply ‘throughout the United
epublic’.

So far the amendment has not been tested in court. In one case,
though, where the detainees had challenged their detention and
the amendment may have come under judicial scrutiny, the Re-
public produced a rescission order on the day of hearing and
Informed the court that the detainees were being held under the
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Deportation Ordinance. The Judge therefore dismissed the peti-
tion on the ground that the subject-matter of the application, the
detention order, had ceased to exist.7’In a number of cases, the
state has used the Degortanon Ordinance to detain a person whose
detention under the Preventive Detention Act was challenged or
whose release was ordered by the court for some irregularity.8

Where detentions have been challenged in courts, the typical
attitude hitherto has been to see if the order bears the Public Seal
and the signature of the President. 9 Once that is shown, courts
have refused to go beyond. As a matter of fact they have refused
to invalidate a detention order even where it has been shown that
reasons were not given within fifteen days or that the detainee was
not shown the order on arrest.2In this regard, the courts have been
over-positivist. Where a bold judge has dared to free a person
because the order was signed by the Vice-President, and not the
President, as in the case of NdcnaiZl, such persons have been
immediately arrested on stepping out of the court and detained
under the Deportation Ordinance.

It appears that the common practice of the police has been to
detain a person first and then obtain a detention order from the
President. Thus in the case of Ex parte Saidi Hilali2 Hilali was
arrested and detained on 11 September 1979 while the detention
order was signed on 2 October 1979. In Muhidin Saidi Gongo v
RZ Gongo was detained in September 1979 while the order was
dated three Vears later, 3 November 1982. Again in the case of Ex
parte Mapalala and Udindoz their counsel complained that the
applicants had been detained prior to 30 October 1986, the date of
the order. The worse happened in March 1983 during the ‘opera-
tion” against the so-called ‘economic saboteurs’, when people
were detained en masse under the Preventive Detention Act. It is
believed the police had blank orders signed for them wherein they
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just filled in names.

A month after the ‘operation’ against ‘raekeleers and cco-
nomie saboteurs’ began, some 1,139 £eople had been detained
under the Preventive Detention Act.2 Later a speeial law, the
Economic Sabotage (Special Provmonsl) Act, 1983 (no. 9)2 was
passed creating spceial tribunals to try alleged saboteurs. And the
then President, Mwalimu Nyercre, wenton record arguing that the
‘racketeers’ engaged lawyers to ‘twist the law in their favour’ and
tt}elrefo%e the government hesitated to take the ‘culprits’ to courts
of law.

Besides the Preventive Detention Act, District and Regional
Commissioners under the District Commissioners Act, 1962,
Cap.466, and the Regions and Regional Commissioners Act,
1902, Cap. 461, respectively, have powers to arrest and detain a
person for forty-eight hours ifhe has ‘reason to believe that [Such]
person is likely to commit a breach of the peace or disturb the
Bublic tranquility, or to do any act that may probably occasion a

reach of the peace or disturb the public tranquility, and that such
breach cannot be prevented otherwise than by detaining such
person in custody,...”. These powers, too, have not been without
abuse, as thecasestudy bclowshows. Interestingly, ina Paliamen-
tary debate the Minister of Justice and the Attorney General
o?|ned that such powers of detention were not in breach of the Bill
of RightsBfor, it was argued, individual rights had to be balanced
against public interests.

In an amazing speech reported in the government paper re-
cently2, the former President of the Republic and the Chairman of
the ruling party, Chamacha Mapinduzi, Mwalimu Nyerere, called
upon Regional Commissioners in Zanzibar and Pemba to use
their powers of detention to detain political ‘detractors’ (term used
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todescribe those who have dared voice demands lor greater auton-
omr for Zanzibar and question the highhanded actions of the Party
or leaders). He advised them that they could renew ‘the 48 hour
detention of a given culprit as often as necessary’ and that under
the law ‘RCs may seek presidential approval to hold the culprit for
longer period.’ (vTh|s newspaper report has not been rebutted).

~ Weeall this speech ‘amazing’ for the disregard, to say the least,
it displays towards law, its spirit and the freedom of the individ-
ual. Firstly, as a Chairman of the Party, the speaker, with due
respect, had no jurisdiction to issue such directives. Secondly, the
power of detention referred to could only be that stipulated in
section 79 of the Zanzibar’s Local Government §D|str|ct and
Urban Authorities) Act, 1986 (no.3) inwhich case it falls squarely
within the jurisdiction of Zanzibar and its President. Thirdly, no
respectable court would countenance renewal of detention ‘as
often as necessary’under section 79 (Ias was apparently advised by
the Chairman of the PartK) for it would amount to abuse of power,
even if a court was to hold that the Regional Commissioner’s
power of arrest and detention did not offend the Bill of Rights in
the first place. And, finally, in law, neither the President of the
Union nor of Zanzibar has authority to approve the detention of a
person detained by a Regional Commissioner beyond 48 hours.

Deportation

The Deportation Ordinance empowers the President to deport any
person from one place in the country to another if he is satisfied
that such person Is conducting himself ‘so as to be dangerous to
peace and good order in any part of Tanganyika, or is endeavour-
Ing to excite enmity between the people of Tanganyika and the
Republic, or is intriguing against the Republic’s power and au-
thority in Tanganyika ..AQWhile awaiting his deportation, such
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Persqn may be detained in custody or prison ‘until lit opportunitY
or his deportation occurs’.3 Deportation orders cannot be chal-
lenged in a court of law.

Once again, the police have used this to detain people that they
feel cannot be charged in a court for lack of evidence, and man
times as sheer harassment. Alleged cattle rustlers and other of-
fenders have been detained and deported in their hundreds under
this legislation.2 It has been used against persons who have dared
question the political system (e.g. Mapalala case). A Muslim
sheikh was deported from Dar es Salaam to Zanzibar under it for
‘unspecified’ reasons.3 The Ordinance has also been used to
continue detaining a person whose detention has been challenged
under the Preventive Detention Act as happened in the Ndenai and
Mapalala cases3i

After having survived on the statute hook for some forty years
of colonialism and some twenty-eight years of independence, the
Ordinance was declared unconstitutional by the High Court in
1988 in a remarkable judgment delievcred by Mwalusanya, J.

Inthe case of Chumchua s/o Marwa v Officer ilc of Musoma
Prison & The Attorney General, the applicant’s father, together
with 155 others, was detained on 29/9/87 Bendlng deportation
from Mara to Lindi region. His son filed a habeas corpus applica-
tion five months later while his father was still under detention.
Mwalusa_nya, J. considered the Deportation Ordinance in the light
of the Bill of Rights, and particularly Article 13(6)(a), which
enshrines the principles of natural justice of the right to be heard
and the right to appeal. He argued that on both these grounds the
Deportation Ordinanee was offensive, and therefore unconstitu-
tional and declared it to be null and void.
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~ The Judge also considered the effect of the derogation clauses,
.e. Article 30(2). Arguing that a Bill of Rights must be given
‘generous and purposive construction” in favour of fundamental
rights, Mwalusanya, J. held that the burden was on the state to
show that the offending legislation could be rescued under the
derogation or limitation clauses. He said:

[ITt])he overriding of rights and duties of the individ-
ual by rights and duties of the community [stipulated
in Article 30(2)] does not entail “arbitrary action’ on
the part of the community or its institutions. ...[T]he
restriction to protect communal rights has to be done
according to law. But it is not enough for the party
supporting the legislation to be able to point to ‘a law’
in the sense simply of an Act duly passed b¥ the
legislature. If the Act relied on should he declared
inoperative as violating a fundamental constitutional
right it is not Taw’.3

This approach is undoubtedly most refreshing and one hopes will
be upheld by the highest court, the Court of Appeal, in an appro-
priate case.

* % %

We now move on to some case studies which illustrate the use
of the legislation discussed in this section in practice.

Case Study 2: Deportation

Saidi Hilali, with a number of other persons, was charged in the
District Court of Utete with offences relating to unlawful dealing
in government trophies and failure to report the possession of
government trophies. While the case was still pending and they
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were out on bail, Hilali was arrested on 11 September 1979 and
held in custody. In an application for habeas corpus filed on his
behalf, the Commissianer of Prisons did not produce him in court,
as the law requires him to do, nor did he appear in person, but
mmp_lg sent a photocopy of a deportation order signed by the
President and dated 2 October 1979. The said order, among others,
contained Hilali’s name and they were sug)posed to be deported to
an unspecified place. The judge threw up his hands in helplessness
holding the detention to be valid and unchallengeable in courts.®
He e_xpregsed hope that such powers will not be abused!The Judge
continued:

Itisconceivable that certain law enforcing authorities
may resort to deportation orders as mere convenience
even in a matter which could be a normal criminal
case for the courts. Sometimes, ifthe several applica-
tions for aWrit of Habeas Corpus that have heen dealt
by the High Court in the recent months are anything
to go by, one does get an uneasy feeling or suspicion
that there is possibly a coveted desire by certain
officials in the government to demonstrate power and
authority by rushing to the President for deportation
orders. | prefer to say no more on these anxieties.J

Case Study 3: Detention

Two brothers, Dushom Susa Yamo and John Yamo, were de-
tained on 30/3/85 and remanded in Tarimc prison on allegations
of possessing ammunition but no charges were preferred against
them. When their houses were searched nothing illegal had been
found in them. The same persons had been detained in July 1984
and released in December 1984, after their brother had com-
plained to the Regional Commissioner. This time around their
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brother filed a habeas corpus aﬁplication.GBThe Commissioner of
Prisons did not appear before the court but the two detainees were
brought by a prison warden. John Yamo stated their plight thus;

Last year in July on 11th | was arrested. | was
remanded till 16/12/84 when we were released. On
30/3/85 1 was arrested again and sent to Tarime Police
station where I was locked up for five days. After five
days | was released on 5/4/85. | was told to go home
but | was reguwed to report back on 9/4/85. 1reported
as | was tol bg 0.C.D. Tarime. When | reported as
lwas told, the O.C.D. asked me whether last year I had
been arrested. | told him that | had been arrested and
[was released by himself. The 0.C.D. told me that my
problem was adifficult one and I would be locked up.
The 0.C.D. told me to stop “maneno” [hlabbering].
Since then |'have been in remand. | have not been told
what offence | have committed.

The state attorney was given a copy of the deportation order
which had 280 names, among which the two names of the appli-
cants also appeared. But the deportation order was dated 24
September 1983, while the arrests had been made on 30 March
1985, and in between they had been arrested once and released.
Since the relevant government officials did not appear, there was
no one to 3IV6 explanation. The Judge assumed that their first
arrest and detention must have been under the deportation order,
butsince they had been released that order lapsed. And since there
was no fresh order, the second arrest and detention were illegal.
He ordered their immediate release.

What is probably most frightening about this case study is the
number of people involved. True, these two brought the applica-
tion to court through their brother, who happened to work in the
Ministry of Justice, and were fortunate to be released. But what
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about the other 278 who were part of the original deportation
order? No one knows and no one would know; nor is it the court’s
business to enquire after those who arc not before it!

Case Study 4: Detention by Regional Commissioner

In the case of Hamisi Masisi & 6 Others v Ry, the accused had
been granted bail on 14/12/78 by the Resident Magistrate of
Musoma, and two days later the same Magistrate cancelled the
bail although the state attorney, appearing on behalf of the Diretor
of Public Prosecution, had produced no fresh reasons for his
application to cancel the bail. The Magistrate was, however,
informed by the accused’s counsel that his clients had been
detained by the Regional Commissioner soon after they had heen
released on bail. The Magistrate therefore felt that it would be
futile to grant them bail again, since the Regional Commissioner
might rearrcst the anllcants. Furthermore, he wanted to avoid
Wgat_he called ‘conflict of powers” between the executive and the
judiciary.

On review by the High Court, Mlalila, J. deplored the action of
the Regional Commissioner as being unlawful and a gross inter-
ference with the judicial process and the independence of the
judiciary. Commenting on the cancellation of the bail by the
Magistrate, Mfalila, J. said:

The Resident Magistrate was wrong... . He is not
supposed to r_nakeg'_udigial decisions on expediency.
His is ajudicial office in which he is supposed to act
only inaccordance with the law despite any irrelevant
pressures that might be applied on him. | note with
regret the helplessness which the Resident Magis-
trate exhibited in the face of these pressures from the

executive. So long as the executive is manned by
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of a detention order can now be challenged _
on any ground; the detainee has to be given reasons for his
detention within fifteen days, if not, he has to be released and the

ordinary human beings who are bound to exhibit
excesses intheir enthusiasm to serve the Republic, he
should expect such conflicts and pressures, and his
duty is not to succumb as he did, but to stand firm in
defence not only of the people brought to his Court,
but also the Constitution and practices of the United
Republic as br law established. ...

Next | will consider the question posed by the
Resident Magistrate namely whether it is apﬁroprlate
for the executive branch of Government in this case a
Regional Commissioner to order detention of an
accused person for an offence the same accused is
charged with inCourt indisregard of the Court’s order
that the same accused be admitted to bail. Quite
clearly the answer is no ... . [I]t having been decided
to take the_apgllcqnts to a Court of Law, then only the
rules applicable in the administration of justice be-
came applicable and in their application the Court
concerned should not be under any influence or pres-
sure from any quarter, in other words the entire
judicial machinery, the prosecution, the defence, the
Court and the subLect of the proceedin%s, e, the
accused persons should be free from harassment
however well intentioned. This is the meaning behind
the concept of the mde‘pendence of thejudiciary. This
concept is part of the laws of the United Republic.d)

* % %

Finally, together with the enactment of the Bill of Rights, the
Preventive Detention Act was amended. A Barently, the legality
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Act, which previously did not apply to Zanzibar, is now made
applicable to the whole of the United Republic. What looked like
some ‘gains’ have been somewhat nullified. Be that as it maz, it
remains to be seen whether (1) with these amendments the Pre-
ventive Detention Act will be accepted by the judiciary as within
the Bill of Rights4.and if accepted (23 how far theLu iciary will
go in its scrutiny of a detention order when such an order is
challenged. Further, as we saw in the Ma{oalala case above, there
seem to be some mgns that the state will continue to use other
legislation, such as the Deportation Ordinance (may be after some
amendment), in spite of Mwalusanya, J.’s strictures in ChumchuaZ
to defeat these amendments in the Preventive Detention Act.
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Shivdi, |.G., Law, State and the Working Class in Tanzania:
1920-1964, London: James Currie, 1986, pp.124-25.

S.14 of Act No.820f 1962,

S.17(2).

Ss. 26 & 27.

Legal Aid Committee, Faculty of Law, University of Dar es
Salaam, Essays in Law and Society, Dares Salaam: 1985,
n.71-8.

See generally Shaidi, L.P., Crime and Social Control, op.cit.
Bp.390 et.seq. and Williams, D.V., “State Coercion against
easant farmers: The Tanzanian State’, Journal of Legal

Pluralism 20 (1982).

Quoted in Shaidi, ibid., p.391.

13/8/74, quoted in ibid., p.380.

GN No. 19 of 31/1/86.

GN No. 72 of 18/3/88.

The category of exempted persons includes full time employ-
ees of the government, the P_artg, parastatals, Iprlvate compa-
nies and other institutions; disabled and elderly over 55 years
old and ‘any other person with a lawful permit issued by the
Council’;by-law 6.

By-law 7. Mistakes of construction are in the original.
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Lesinoi Ndcnai and Anor. v R, Hi%h Court Criminal Appli-
cations Nos. 22 & 23, 1979, Arusha, (unreported).
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25 Shaidi, L.P., Crime and Social Control, op.cit.p.353. The
rest of the information on ‘economic sabotage’ is from this

source.

26 See also Economic Sabotage (Special Provisions) Act, 1983,
No. 10 of 1983. These Acts have now been repealed and re-
placed by the Economic and Organized Crimes Control Act,
1984, No. 13, which has brought the adjudication of the so-
called ‘economic crimes’ within the mainstream judiciary.
While the economic sabota?e legislation lasted, it was never
challenged on constitutional grounds even though it had vir-

tuallr created a parallel system of adjudication without the

usual ‘due process’safeguards. Ina moot court organlzed at
the University of Dar es Salaam and presided over by a Court
ofARpeal Judge (the late Mwakasendo, J A), the “Court”
quashed the proceedm%s of an Anti-Economic Sabotage Tri-
bunal on the ?round of bias. The agphqant had alleged that the

Tribunal included a Member of Parliament as one of its lay

members who had participated in, and supported, the passage

of the Economic Sahotage legislation. (Incidentally, the facts
of the moot problem werebased on a real case).

21 Qgg%ed in Shaidi, L.P., Crime and Social Control, op.cit.
0.356.

28 Daily News, 22/7/88
29 Sunday News, 5/3/89
30 S.2.
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See, as an example, the Chumchua case discussed below.

Sheikh Mohammad Nassor Abdulla v The RePional Police
Commander & 2 Others, [1984] TLR 598 (draft TLR)

Daily News, 31/10/87.
P.8 of the cyclostyled judgment.

But In the Matter of Detention of Winfred Ngonyani [1982]
TLR 272 Biron, J. held the deportation order invalid because
it had failed to specify the ﬁlace to which the deportee was to
be deported. And in Sheikh Mohammad Nassor Abdulla the
Court held adeportation order invalid because the destination
was Zanzibar i.. outside the territory (Tanganyika) specified
in the Ordinance. Hilali was of course decided before these
cases, and although the attention of the Court was drawn to the
fact that the destination was unspecified, Mroso, J., while
conceding that this was a‘5|?n|_f|cant_lapse’, nevertheless
held that itwas not a fatal irreqularity. With respect, this ought
not to be considered good law any more, in the light of the
two cases decided later.

Pp.3-4 of mimeographed copy.

In the Matter of the Detention of Dushom Susa Yamo and
Another, Misc. Criminal Cause No. 7 of 1985, High Court at
Mwanza, (unreported).

[1984] TLR 751 [Draft Law Report]

Ibid., at 759-60.

Mwalusanya, J. inChumchua commented obiter that the 1985
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the minimum standards  though itstill remains to be tested
incourts as to whether that is all that has to be covered in this
delicate fleld’,ép. 14 of the cyclostyled Judgment). It will be
a step backwards from the Constitutional Debate of 1983,

which overwhelmingly came out against preventive deten-

tion, ifthe courts were to hold the amended Preventive Deten-
tion Act as being consistent with the Bill of Rights.

Although Mwalusanya, J. declared the Ordinance invalid on
narrow grounds of Infringing the right to be heard and the
right to appeal, it is submitted that the whole of the Ordinance
IS inconsistent with several freedoms and rights stipulated in
the Bill of Rights such as the freedom of movement and right
of choice of residence (Article 17), right to be heard by an
impartial judicial or quasi-judicial tribunal (Article 13(3),

etc., and therefore cannot be rescued by some amendments.
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CHAPTER FOUR

ILLEGAL COERCION

This refers to the use of coercion, depriving a citizen of his right
to life or liberty, by an individual member of an or%an of the state
beyond that authorised bK law. Such incidences happen on two
levels. The first level iswhere the militia and the traditional army,
occasionally national servicemen, and usually the police, come
into contact with citizens, ﬁartlcularly when on patrol duties, at
road-blocks or when searching and arresting etc., on suspicion.
Here there are numerous reported and unreported cases of beatmg
(up todeath), harassment and molestation. Itseems the police an
militia on patrol are heavily armed, trigger-happy and reckless
with their arms, as a number of court cases show1 In the case of
R v Abdallah Bakari Lugendo2 the accused militiaman on
normal patrol duty was armed with a she-gun which had twenty-
eight live bullets. He shot dead an alleged hooligan who had
attempted to escape. The bullet got the deceased in the stomach.
Se_ntencinﬁ him to four years imprisonment on his own plea of
guilty to the charge of manslaughter, the Court observed:

“Most unfortunately instances of militiamen becom-
ing trigger hap(;)y are on the increase and this must be
curbed. It is admitted that the deceased mishehaved
himself but at the same time had the accused been on
the alert all the time as he was expected to be this
incident would have been avoided. Secondly the
accused could have fired awarning shot first and then
aim at the legs.3

~The same court in another case sentenced a 23 year old
militiaman to death for killing instantly two persons who had
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refused to StOE when ordered to do s0.4The Judge described the
action as ‘reckless’.

There are also numerous complaints against ‘development
Ier/’ collectors who are alleged to harass, beat up and generall?/
molest people in the course of collecting this hated tax. S‘De\_/e -
opment levy”is a kind of poll tax which was reintroduced amidst
protests by parliamentarians in 1986.) The following story in the
government newspaper Daily News reporting a complaint by a
parliamentarian is typical:

The Government has been asked to throw an eye on
Liwale District council officials who in their efforts to
collect levy harass, beat up and detain people for long
hours without food or water. _

Lt. Col. Abbas Ngayaga (LlwaIeJ told the National
Assembly in Dar es Salaam yesterday that the people
of Liwale were disheartened because the Government
seems to approve such acts.

He said he had in the last budget session pleaded
with the Prime Minister and first Vice-President,
Ndugu Joseph Warioba, to take corrective measures
against Liwale Council officials, but up to now noth-
ing had been done. _ o

In a terse speech, the MP said council officials
ordered militia men to search for levy defaulters in
villages. But upon arrival in the villages, the militia
men did not hother to contact village leaders but went
into people’s homes and arrested them indiscrimi-
nately, he charged.

He said sometimes they follow women in shambas
and arrest them or beat up children found in the homes
without their parents.

68



He said the people of Liwale, like all Tanzanians,
wanted to play a part in the country’s development by
paying levy ‘but how can we like the levy when our
mclithders, wives and children are manhandled’, he
asked.

He said besides, the Liwale Council was doin_g
very little to promote developing the district. He sai
the money collected from the people as levy was
mainly used for administrative purposes.5

L

~ The second level is where a person has been arrested and held
in custody for interrogation or for some other reason, and is
subjected to torture, beating and harassment. This is known to
occur, and occur quite often, but is not usually reported and, it
appears, the violators are rarely prosecuted by the state,

In the table below | have picked 28 incidences of the first kind
reported in the Daily News between 1981-87. In the majority of
the cases these reports found their way into the newspaper at all
because the culprits were actually prosecuted in the High Court.
Even then there are numerous cases, particularly in lower courts
and in the High Court stations other than Dar es Salaam, which do
not get reported, and numerous others which never see the doors
of a court-room. One knows and hears through the grapevine
about them, and has also witnessed them in daily life, either pro-
fessionally or as a citizen.

Qver the last two years a spate of letters from citizens com-
plaining of police beating and harassment have found their way
Into the newspaﬁers.GIn one letter a reacer enquired as to what had
been done to the policemen and national servicemen who, on
November 16, 1987 had rounded up some residents of
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Mwanayamala in Dar es Salaam. They were armed with ‘machine
guns, clubs, army belts and Police dogs...’

We were beaten and taken as prisoners to the CCM
office at Mwananyamala (Kambangwa) where we
were beaten again and taken to Oysterbay _i)ollce
Station. At Oysterbay police Station we were piled up
at the back yard and in the morning they checked our
|.D. cards and later allowed to go!7

In another story, 12 policemen took upon themselves to raid
Msasani, a suburb of Dar es Salaam, beating viciously residents
and passers-hy, apgarently as the measure of revenge, because one
of them had been beaten up the previous night. Some ten people
were severely injured.8

Thus the table is a far cry from being representative, especially
interms of the extent of the abuse. Itis only the tip of the ice-berg.
The ice-berg must be massive for, even the otherwise complacent
government officials, have been occasionally forced to sound
warnings.9

On the other hand, I believe, in other respects the table is a fair
reFresentatlon of various aspects of this violation. It occurs in
villages as much as towns; in villages probably often on a more
massive level - but unknown - while in towns more on individual
level. Victims of these violations cut across all sections of the
population but, obviously, the abuse affects much more the lower
classes who, socially, economically and politically, have the least
clout and virtually no social status, which are the biggest deter-
rents in such cases. Furthermore, these incidences are not simply
minor irritants or harassment but gruesome beating, torture and
deaths. In the incidences recorded in the table, there were over 40
per cent of deaths. Very often the beating and torture involve
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Noles:
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degrading and inhuman treatment such as _squeezin%of amale’s
private parts, beating with rifle butts or striking on the head with
truncheons. One letter in a newspaper, for instance, complained
that the male police in Mufindi had investigated women workers
of the paper factory at Mgololo by undressing them. The writer
described this as ‘beastly’.D

~ Finally, as the table shows, the organs of the state most
involved at this level are the militiamen, the traditional army and
the police. It is interesting that, particularly in villages, Party
people -village chairmen and secretaries -also get involved in this
type of behaviour, very often in their capacity as the leaders of the
militia and implementors of various government and state ‘opera-
tions” and directives. The following case studies have been
selected to illustrate what is represented generally in the table.

Case Study 5: Death in Bagamoyoll

In or around February 1982, an ‘operation’ was mounted in
Vigwaza Village, Bagamoyo District to search and ‘net’ (to use
the official media parlance!) those who had not cultivated four
acres of shamba in accordance with the directive of the villagﬁ
council. This ‘operation’ was a local affair. The village CC
chairman testified that the usual procedure was that ten-cell
leaders would report those who had not complied to the CCM
office and the ward secretary would then decide on the steps to be
taken. In this particular ‘operation’, search was conducte b)é the
chairman and the secretary; those ap_i)rehended were brought to
the CCM office for interrogation while they were being fguarded
by militiamen. The militiamen had obtained truncheons from the
local police station for the purpose.
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Two of the militiamen, including the aceused, instead of
guarding the CCM office went on their own to conduct further
search. They came across two persons, including the deceased,
selling pineapples at a ‘genge’ Fstall). On seeing the militiamen,
the deceased took to heels chased by the accused. The accused
eventually caught up with him and severely beat him with a
truncheon. After a couple of hours the deceased died.

The accused was first charged with murder but later the charge
of manslaughter was substituted. The court found that the search
and arrests were lawful as they had been conducted under the
authority of the local militia commander, the Parly Secretary. But
the second search done by the militiamen themselves was un-
authorised. The accused was found guilty and sentenced to im-
prisonment.

It is interesting that neither the counsel nor the Court ever
addressed their minds to the I_egallt)é or otherwise of the militia per
se which, as argued earlier, is doubtful.

Case Study 6: Tortured to Blindness2

Scarion Bruno was arrested on 23 December 1981 on suspicion
of having encashed a cheque fraudulentlr_. He was kept in remand
for three days [i.e. exceeding the legal limit of 24 hours] before
being sent to court. He was refused bail and remanded in custody
until 11 January 1982. While in custody he was interrogated
during which he was beaten severely. One of his interrogators hit
him with a ‘oistol butt hurting his eye. He was not provided with
any medical attention. On 26 Februarr 1982 he asked for a form
which would allow him to get medical treatment but was refused
one. When Bruno was released on bail he went to the Muhimbili
hospital on his own where he was admitted on 13 January 1983 for

a month.
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The medical report mentioned that on admission, the patient
had ‘an ulceration of come of his Right Eye. At that lime he could
only perceive light’. ‘He was treated and discharged from our
ward on 10/2/83 and continued with outpatient treatment. The
ulcer healed with scar formation and up to now he can only
perceive light with that eye.” In another medical report dated 15
August 1984 it was said: ‘He has a corneal opacity of the
“Leucoma” grade in his right eye. He has lost all vision in‘his [sic! |
that eye. This isequivalent to 30% total permanent incapacity.” At
that time Bruno was 38 years old.

Around June 1984, Bruno sought assistance of the Legal Aid
Committee of the Faculty of Law. Corres;).ondence between the
Committee and the Attorney General’s Office ensued. In Decem-
ber 1984 the Committee filed a plaint in the High Court but had to
await consent of the Attorney General B before the case could
proceed. More correspondence ensued. While still waiting for the
consent, Bruno ‘protested” with his life. He died sometime in
September 1937.4

Case Study 7: ‘Nationality’ Oppression.5

In this case ten persons of Wagunya (hailing from Tanga? and
Wasomali (all born in different regions of Tanzania) nationalities,
all resident for long ﬁeriods in Songea and Tunduru Districts, were
applying to the High Court at Songea for orders of certiorari and
mandamus.B The applications were filed against the District
Commissioners of the Songea and Tunduru Districts and the
District Executive Director of the Tunduru District and the Town
Director of the Songea Town council.

~ The order of certiorari was meant to quash the orders of the
District Commissioners ordering the applicants to leave Songea
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and Tunduru by 30 June 1987 and return to their ‘homes’. The
order of mandamus was prayed against the Executive Director and
Town Director who had refused to grant them renewal of their
business licences for 1987/88, to grant such licences.

Before the Court the District Commissioner of Songea District
testified that Wagunya and Wasomali ‘tribes’ were suspected of
being involved in illegal trade in government trophies and there-
fore, on orders from the Regional Commissioner, it had been
decided not to renew their licences. Thus F[{)ut out of business, they
were then ordered under the Townships g emoval of Undesirable
Persons) Ordinance, Cap. 104, to leave Songea and Tunduru.

Alter reviewing the evidence before him and the applicable
laws, Justice Rubama came to the conclusion that the authorities
concerned had exceeded their jurisdiction and powers. That they
had no legal authority to refuse granting of licences on racial or
tribal grounds. Furthermore, the applicants were not caught by the
relevant law on removals because they were not, amon(i other
things, persons who did not have reputable means of livelihood.
The Juage therefore invalidated the removal orders and ordered
the relevant authorities to consider the applicants’ applications for
the renewal of their business licences.

Case Study 8: ‘Police in Duga-Maforoni are oppressing us’
The following is a translation of a letter which aﬁpea_red in Uhuru
on 5 December 1987. Itdescribes ingory detail the kind of harass-

ment and molestation that villagers are Subjected to in some parts
of Tanzania.
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Brother Editor,

The Police and militia here in Duga Maforoni - on
the border between Tanzania and Kenya - are op-
pressing us, citizens. For example, we are forced to go
to bed before 8.00 B.m. and they ensure that water In
the village is available only to the police station [alter
that time]l. _

Travellers through Duga Mafaroni are also har-
asssed a lot by the beastly behaviour of the police. For
instance, on October 14, 1987 lour baskets full of
lemons were confiscated from a certain person alleg-
edly because they were supposedly from Kenya. He
was whipped and forced to trim grass at the police
station.

~On October 20, 1987, Brother Tembo was de-
prived of his one and a half sack of second hand
clothing while he was travelling in the Kidato bus
which plies between Dar es Salaam and Mombasa.
This happened in Mbuluni village. He was accused of
‘exporting’ the goods to Kenya but then the distance
from the place where his Foods were confiscated to
the border is some ten kilometers. And he does his
business within five kilometers of the village where
he lives. Now, if it is illegal to sell second hand
clothing within a village how come such business is
being done everywhere in Dar es Salaam?

Then, one day one girl (Mwanaidi) was thrown
into a cell for two whole days and forced to scrub the
Boor with her bare hands and to trim the grass in the
station compound. She was subjected to this punish-
ment ap(loa_rently because she had asked to be paid for
her fried fish consumed by a policeman.
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~ On August 15 1987 a Masai from Tanga was
picked up because he was found with 25000/ Tanza-
nian shillings. He was brou%ht to the police station,
wh|Pped and subjected to other torture. Before being
set free he was deprived of 15000/- shillings.

A similar incident happened to a trader of Duga
Mafaroni, Brother Chikobe, on November 8, 198.
He was found with 30,000/- on his way to Tanga to
buy merchandise. He was told that there was no law
in Tanzania permitting any person, except a Bank, to
move around with that much money. He too was
whipped (‘mikia ya taa’T) and forced to cut grass in
the station compound. And before he was set free a
sum of 17000/- shillings was confiscated from him.

Case Study 9: The Kilombero Killings®8

On 27 July 1986 some 500 sugar cane cutters at the Kilombero
S_u?ar Planatations in the Morogoro Region refused to go to the
fields demanding explanation for short payments. It is believed
that the workers gathered at the main gate of the factory and
prevented Company officials from entering. It isalso believed that
there was some stone-throwing and a windscreen of one official
car was broken.

It seems that the company officials and the local police station
sent messages to the Regional Police Headquarters in Morogoro.
The Regional Police Commander (R.P.C.), with the agproval of
the then Regional Commissioner, immediatelﬁ despatched a con-
tigent of 10 Field Force Unit soldiers under the command of the
Regional %rimes Officer (R.C.0.). The FFU contigent was armed
{0 the teeth.

On arrival at the scene, itseems from all evidence, the FFU first
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fired some tear 8as bombs, thus dispersing the crowd, and imme-
diately followed up by firing live bullets indiscriminately and
chasing and pursuing the protestors to their places of residence
(camp%. Some four persons were killed as a result and 16 other
severely wounded.

~ The tragedy sent shock-waves through the nation. It was the
first time since independence that workers had been killed sum-
marily in a labour dispute. The news broke out in the capital city
two days later while the Parliament was in session. The Legal Aid
Committee of the University of Dar es Salaam, in a first public
reaction, issued a statement condemning the wanton killings and
calling for immediate formation of an impartial and independent
judicial commission of inquiry which would conduct its hearings
In public. Some members of Parliament followed suit and de-
manded explanation1d

_After some two weeks, the Minister for Labour appointed a
Tribunal to investigate. [twas headed by aHi hCourtJud?e. Two
of its mem bers came from the Def)artment_of abour; one from the
ruling party; one from the official trade union and one the Director
of the Criminal Investigation Department. The Tribunal does not
seem to have conducted its hearings in public and its report and
recommendations have not been published. However, some of its
findings have filtered through to researchers.

The Tribunal reA'ected the explanation of the FFU commanders
that they had fired in self-defence. The Tribunal found that the
firing was reckless and that, as a matter of fact, the FFU soldiers
actually pursued the workers into the surrounding houses. Thus
one person was killed while hiding in a kitchen; the other in a
toilet. The Tribunal also found that the camps were bullet-ridden,
showing indisrimniate firing by the FFU. Some 728 bullets and
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12 tear gas bombs were used and each FFU soldier Fired some 90
bullets on an average.

Out of some twenty persons injured, fifteen suffered from
bullet wounds of which four (including a passer-by) died. Of the
fifteen who suffered bullet wounds, some ten were injured in the
upFe_r part of the body, clearly showing that bullets were fired to
kill, in'total breach of normal procedures of dealing with civilian,
unarmed protestors.

In spite of the grave irresponsibility of the regional authorities,
the only action which seems to have heen taken so far was to
transfer the Regional Commissioner to another reglon (without
any loss of prestige or position, it would seem, in the eyes of the
government or the Party). The Regional Police Commander was
also transferred and the Re?ional Crimes Officer dismissed. After
practising for a couple of years, the former Regional Crimes
Officer concerned now occupies the position of a corporation
secreta% in a prestlg%mus parastatal! Meanwhile, no criminal
charges have been preferred against any of these, or other officials
and soldiers, responsible for the killing.
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Sec, lor instance, John Nyamhanga Bisare v R, Criminal
Appeal No. 29 0f 1979, Court of Appeal, where amilitiaman
was convicted of manslaughter and the Court observed obiter
that reckless use of firearms by militiamen had become com-
mon. (The case is reported at [1980] TLR 6 but some pages
arc missing).

Criminal Sessions Case No. 6 of 1986, High Court of Tan-
zania at Tanga, (unrcportcd).

Ibid., p.4 of the cyclostyled judgment.
Reported in the Daily News, 11/2/89.

2516/88. See also Unhuru, 17/7/88,9/8/88, 9/1/88 and 4/7/88:
Mfanyakazi, 11/3/89.

See, for instance, Uhuru, 22/7/88, 23/6/87, 13/6/87 and 9/9/
87 as well as Mfanyakazi, 7/1/89.

Daily News, February 1988 (Action Line)

Uhuru, 16/2/89

See, for instance, the Daily News of 17/10/87 where the
Regional Police Commander of Dares Salaam admitted that
there was increased police harassment and that the matter
was being investigated.

Mfanyakazi, 28/11/87

R v Abdu S. Abdu, High Court Criminal Sessions Case No.
40 of 1984, Dar es Salaam, (unreported).
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Legal Aid Brief No. 5F/LAB/84/3. The facts are taken from
the applicant’s letter in the file.

This is required by law. See Government Proceedings Act,
1967, no. 16 amended by Act no.40 of 1974,

See also the case of James Magoti who was detained under
the Preventive Detention Act and severely tortured. Reported
in Amnesty Interntional Resport, 1980, pp.82-3 and discussed
by Peter, C.M. op.cit. pp.25 et.seq.

Thiscasestu_dr hovers between‘illegal’and ‘extra-legal’ use
of coercion illustrating the thin line between the two.

Abdi Athumani & 9 Others v R, Misc. Civil Cases No. 2 &
3 of 1987, High Court of Tanzania at Songea, (unreported).
| am grateful to Mselem for drawing my attention to this case.

This refers to the tail of a skate - a large flat fish - which is
often used as a whip.

This case study is a borderline case between ‘illegal” and
‘extra-le%al’coercmn but is included in this chapter because

no official attempt was made to justify it, although those res-
ponsible have not been prosecuted, to date.

Daily News, 1/8/86.
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CHAPTER FIVE
EXTRA-LEGAL COERCION

A review of the post-independence history of Tanzania reveals
that in times o f*crisis’ the state has unhesitatingly resorted to the
use of force against citizens. While the proportion of such force,
and the extent of violation of basic rights, may not be comparable
to situations under the murderous dictators of Africa, it has nev-
ertheless been fairly widespread, if subtle and undocumented.

The forced villagisation of 1972-74 when massive numbers of
peasants were moved into villages comi)ulsorlly saw an extensive
use of the FFU. This has never been fully documented, although,
at the time, there were ‘rumours’ of deaths and certainly burning
down of huts and property of peasants. During workers’ protests,
following the Mwongozo in 1971, again the FFU was used to
round-up protestm? workers and partlcularlz to intimidate and
instil fear. InJuly 1986, four sugar-cane workers were shot dead
and a score wounded because they dared to demonstrate for their
n%hts.lStudents, both university as well as some secondary
schools, also have had their share of FFU violence in 1966, 1971
and again in 1978. Peasants in the countryside, on and off, have
been intimidated by the FFU. This fate has particularly befallen
the Dato_%a (Barbal_r]q) and other pastoralists. They have been
treated like step-children (‘step-nationalities’) of theTanzanian
nation.

We have categorised these incidences as illustrative of the use

of‘extra-legal coercion’ not because, even b%/ Tanzanian statutes,
itwas legal, but because it was ostensibly authorised at the highest
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levels of the Party and the State. The immediate implementors
believed it to be so authorised and could have never conceived of
itas unlawful oreven illegitimate. Thus, tomy knowledge, the use
of extra-legal force has never been challenged in courts of law by
aprivate party. Where the excesses have been brought to court, it
has been done so by the state itself, and inavery selective manner,
to suit its ideological Spurposes and perform a Ieg|t|m|smﬂ func-
tion, as in the case of Shinyanga/Mwanza torture cases. All these
issues, and many more, feature in the following three case studies
which speak for themselves and need no further elaboration.

Case Study 10: The fate of ‘step-nationalities’

This was acourt casewhich originally involved 23 youth from the
Datoga or Barbaig nationality who were charged with the murder
of 21 ]gers_ons_ from the Wanyaturu nationality on January, 6th
1976. The incidence took place inthe Iramba district. Apparently,
on that date a group of Barbaig youths numbering between 80 to
100 attacked a party of Wanyaturu, allegedly k|II|n% the Wan-
yaturu. A few weeks earlier a number of Barbaigs had been killed,
allegedly b%/ the Wanyaturu, including the mother and two sisters
gf cme of the accused. This raid, therefore, was to avenge those
eaths.

Out of the original 23, five died (while in custody?) from
natural causes before the trial, one was acquitted on grounds of ‘no
case to answer’ and, at the end of the trial, 14 were found guilty
and sentenced to death. On appeal, the convictions and sentences
of 13 were confirmed by the Court of Appeal.3The prosecution
case rested on extra-judicial statements made by the accused in
which they had admitted the murders, describing in minute detail
the way they had carried out the killings. These confessions were,
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however, retracted by them in the open court where they put the
story that they made the statements they did because (1) they had
been offered inducements in terms of their cattle being released if
they confessed, (2) they had been instructed by their elders to
agree to having committed the crime so that their cattle mlght be
released and (3) some said they had been beaten and starved. The
8uestlon was whether these confessions were admissible. The

efence argued that, taking account of the whole surrounding at-
mosphere In which the statements had been made, it could not
possibly be contended that the statements were voluntary and
truthful. For the purposes of this case study, it is this atmosphere
which is directly relevant.

Evidence showed that after the tragedy, the regional authori-
ties decided to round up Barhaig Kouths in four regions and detain
them to investigate and locate the culprits. It was also decided,
apparently at least at as high a level as re%lqnal officials, that 20
head of cattle should be seized from Barbaig families to ensure
that Barbaigs did not run away. At the same time, there was
somewhat confused evidence that the Party had simultaneously
put into effect ‘Operation Barbaig’ to settle the Barbaig perma-
nent(ljy in V|I|a%es as a solution to what was alleged to be a long-
standing feud between Wanyaturu and Barbaig. There was some
confusion as to whether the two‘operations’ were independent
of each other or connected. But there was evidence that some of
the cattle seized were sold and the money was squosedIy to be
used for resettlement. What is immediately relevant for our
purposes is theway these ‘operations’ were carried out,

Barbaigs were arrested indiscriminately including women,
elderly people and youngi girls; they were beaten and tortured
while girls as young as 14 were raﬁed. They were detained in
ordinary prisons with criminals and their cattle were seized. There
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was absolutely no evidence that these arrests, detentions and the
seizure of property was done in accordance with the procedures
provided in law. But no one questioned them, not even during the
proceedings in the court! It is interesting to note that while the
government and Party officials testi tying before the court referred
to the so-called permanent feud between the two nationalities,
Beasant and ordinary witnesses from hoth sides and belonglng to

oth nationalities said that Barbaig and Wanyaturu had lived in
peace and that there was no such feud.

The atmosphere is captured in the testimony of one Barhaig
peasant:4

We were arrested at about 6.00 p.m. We were taken
to Scnga police post. Many of us were confined there.
There were elders, women and children confined to
the police post. We were confined in one 1%roup. The
police surrounded us at that place. They were
armed  On the same day we were brought to Sin?ida
in police vehicles Two days later we held a
meeting to find the culprits. At that time our cattle had
been taken. We did not talk
about our seized cattle, but about finding the killers.

We were beaten up while our women were raped.
.. [Inre-examination] Yes, | was badly beaten. That
was the day our cattle were taken. My wife was raped.

The testimony of Samson Ntinda living in Katesh, but a Party
Chairman in Singida, is quite revealllnF and needs to be quoted in
extenso. After hearing about the kil mgs, local Party officials
called a meeting on the 7th (January 1976).
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We took two decisions. Firstly, we had to report to
Government to decide what todo. Itwas our intention
that senior officials of the Government should come
over. Secondly, we considered it necessary to found
a permanent solution.... Wc considered it desirable
that as a permanent solution the tribes should be
settled in wllages where they could more conven-
iently be provided with basic amenities. We recom-
mended accordingly. In fact that had been discussed
in previous meetings... .

attended some of the meetings convened by Gov-
ernment as the result of the recommendations of the
Party. A move was taken to have Government offi-
cials from this region, Arusha, Dodoma and Sh-
myanF_a regions meet to talk over the whole matter of
resettling the Barbau};)s living in these regions. They
did in fact meet. Barbaigs in these regions had been
leading nomadic life. It was, therefore, resolved to
round them up and resettle them in villages. Yes,
Barbaigs from these regions were, as the result,
rounded up. The rounding up started in the same
month of January but the move to resettle them had
already started. We involved the police in the exer-
cise but not the C.1.D. in particular. In the meetin% ol
711176 we invited the C.1.D. to give us report of their
investigations into the tragedy. Itwas rccommendeu
that, in order to ensure the Barbaigs were rounded up
for resettling their cattle, too, should be seized. That
was Government decision. It was decided at least 20
heads of cattle should be seized from each familr
(homestead). That was to affect Barbaigs living in all
the four regions. It was also resolved that Barbaig
youths should be rounded up. The move were not
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taken in order to ide_nti(tjy the culprits. I'do not know
that Government attitude was on this. The cattle at
first were keé)t in one holding ?round. Later Govern-
ment decided they should be sold to meet the expenses
of resettling them. The money realised is being used
to establish permanent villages for Barbaigs. We did
not thereafter receive any report from C.1.D. as re-
gards their investigations. | was told that some cul-
prits had been arrested alongside the general rounding
Up operation. _

arbaigs normally move in search of grass and
water for their cattle. They would even move across
districts and regions. [Answerlnﬁ cross-examination]
I know Government used the police to round them up.
Yes, they took them to remand prisons where crimi-
nals or criminal suspects are normally kept. They
were not kept as criminals. They were kept there only
for convenience. I do not know if there they were
treated as criminals. _ _ _

In the resettling operation the police were in-
volved. (It) should be noted that the exercise affected
other tribes as well. It is true only Barbaigs were kept
in prison, this because other tribes were willing to be
resettled. Yes, we used the police to take their cattle.
| do not know if some Barbaigs had all their cattle
taken. If that happened it was unfortunate for, it was
not the intention of the Party. The Police may have
elrlred in leaving some Barbaigs without any cattle at
all.

They were not authorised to rape either. | am not
aware of rapinﬁ in the exercise. They were not sup-
posed to beat them up.

Barbaigs had been asked to move into permanent
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villages. The villages had been already demarcated.
We had them demarcated in this region. All that was
left was to take them there. The}/ were kept in prison
before it was decided which of them should be re-
settled in which village. We had not previously or in
that exercise taken any of them to a village, I cannot
say if that was punishment. There had been no prob-
lem in resettling other tribes. There were no villages
demarcated specifically for Barbaigs. They were not
demarcated according to tribes as that would have
been contrary to Party and Government Policy. Bar-
beu%s were refusing to move into those villages along
with the other tribes,

The eattle were sold for the development of Bar-
baigs themselves. Idid not investigate precisely what
haP ened to those cattle. 1am not aware of a meeting
held with Barbalq where they pleaded for return of
some of their cattle.5

Meanwhile in early 1980s some of the Datoga people in the
Hanang District became victims of a different type of violation.
This time, not allegedlﬁ because they were refusm? to move into
villages, but because they complained that their vi Iage land was
confiscated by aparastatal. In March 1981, the Mulbadaw Village
Council together with 66 othervillagers 148 from a?rp-pastorahst
Iraqw, 16 from Datoga and 2 from Somali nationalities) sued the
National Food and Agricultural Corﬁoratmn (NAFCO) for tres-
pass to land.6 The Plaintiffs alleged that their village and huts and
crops were razed to ground by NAFCO caterpillars and their land
taken away and integrated in the gigantic wheat farms. NAFCO is
involved in developing wheat farms in Basotu with the financial
and technical assistance of the Canadian International Develop-
ment Agency (CIDA). The villagers won the case in the lower
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court but lost it on appeal to the Court of Appeal. Before finally
deciding the appeal, the Court of_ApPeal had issued an interim
order of stay of execution to the Plaintiffs, who had already started
cultivating the land returned to them following the High Court
success. NAFCO, with the assistance of the FFU, scmi-perma-
nently stationed in Katcsh, evicted the Plaintiffs forcefully in the
process humiliating and subjecting them to the beating and torture
of the FFU. One of the victims, Gidadel Jaladi, who was one of
the original Plaintiffs in the case, told the researchers the follow-
ing story:

It was 19 February [1985] around 1.00 p.m. | was
returning from watering my cattle. A NAFCO lan-
drover from the direction of Katesh town R/LIJ”ed up
beside me. Mwaigul, NAFCO’s Assistant Manager,
was seated in the front seat beside the driver. In the
back, there were four armed Field Force Unit (FFU)
soldiers and a plainclothesman. Mzee Duncan was
also in the vehicle. .
~ Mwaigul pointed me out. The soldiers threaten-
mgly ordered me to hoard the vehicle. | had no guts to
ask questions, The vehicle drove to Mahmud’s farm.
The soldiers jumped out fmng shots in the air. | was
also moved out. One of the soldiers started bea_ting me
with a stick. Beating, kicking and blows rained on
those who were at Mai lud’s farm includinjy the
Chairman of Mulbadaw »illage, Jonas Samo. Jonas
was whipped with his own belt; the metal buckle
struck him on the head, blood gushed out.

W Daniel, Duncan, Jonas and myself in the
vehicle, ihe landrover drove towards the Mulbadaw
Farm offices of NAFCO. The soldiers were given
beer and some food. Then we were driven to NAFCO
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offices and staff houses at Waret. On the way, the
soldiers laughed and amused themslevcs at our ex-
pense, all the while firing shots in the air.

At Warct, the vehicle was driven around the houses
of NAFCO managers and white expatriates. More
beer was served to the soldiers. The day was wet and
chilly as it had rained heavily that dav. Itwpc “te in
the evening. _

‘Masikio’ (ears!) called out one of the soldiers
referring to me on account of my pierced ears. At
gunﬁomt | was orderted to lie down inaditch and roll
In the mud. | began to shiver. Jonas, the Chairman,
was called ‘chairman of Wamang’ati’. [This is a de-
rogatory term used to refer to Datoga people - 1GSJ
He was also ordered to roll in the mud. Meanwhile
women and children from the surrounding houses
were watching us and NAFCO staff seemed to be
amused and happy.

We were then driven to the Katesh police station
where we spent a night in custody. We were released
the next day. After a few days | was again followed.
We spent a few days in Katesh and then we were sent
to Babati.

At Babati nine of us were charged with disobedi-
ence of the lawful order of the Court of appeal;
criminal trespass on NAFCO land and threatening
violence in a manner likely to cause a breach of the
peace. We pleaded not guilty. Some of us were
released on bail while others were refused and were
finally released on bail. The criminal case is still
pending against us in the District Court at Babati. We
complained to Regional Police authorities against
the treatment accorded to us but to no avail.
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Some time after this storY was published in the Africa Events?,
the prosecution entered nolle prosequi in the criminal case men-
tioned by Gidadel.

Case Study 11: The Shinyanga/Mwanza Tragedy

Sometime in the middle of the seventies, there was a spate of
killings in Mwanza and Shinyanga of suspected witchdoctors.
Apparently, the situation had become so bad that a h|8h-povyered
joint meeting of the Regional Security and Defence Committees
met on 24 January 1976 under the chairmanship of the then Vice
President and Prime Minister Mr. Rashidi Kawawa. The then
Minister of Home Affairs, Mr. Ali Hassan Mwinyi, and the then
Minister in the President’s Office, Mr. Peter Siyowelva, as well as
the Regional Commissioner for Mwanza, Mr. Peter Kisumo, were
also present. The meetinﬁ was also attended by regional security
officers and Party and other government leaders. At this meeting
it was resolved that all those who were suspected of murders
(including those who had been taken to court but achunted for lack
of evidence) should be arrested and interrogated. Those against
whom there was enough evidence should be sent to court while
those agramst whom there was not enough evidence should be de-
tained. This resolution got christened “Operation Mauaji’ (liter-
ally “killings’!).

The interrogations began in ernest. In Mwanza they lasted for
about three weeks beginning 26 January 1976. In Shinyanga they
lasted for ten days from 21 February to 3 March 1976. In Mwanza
the suspects were interrogated at the Butimba prison. The inter-
rogation was done by security officers who were in char?e includ-
ing some who had been sent from Dar es Salaam specially for the
purpose. Apparently, this was because it was believed that the
police had been lax in the matter. In Shinyanga interrogations
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were done in an isolated place near Mwangh’ola in three
abandoned cotton huying centers.

Some 374 suspects were rounded up in Mwanza while some
524 in Shinyanga. All these were interrogated. In Shinyanga some
10 died, 8 after interrogations, while 109 were ordered to he
detained. Many more at both places were maimed for life. As a
result of the deaths, a number of regional level security officers
were charged with murder in two separate trials. In Mwanza8some
5 persons were charged with the murder of Mazenguka and
Mwanankobuku who died on 30 January and 9 February 1976
respectively. In Shllnyangag, some 8 officers were charged with
the murder of Twiga who died on 16 March 1976 and Kaliji
Kang'wina who died on 18 March 1976.

Meanwhile the Minister of Home Affairs, the Minister in the
President’s Office and the Regional Commissioner, Mwanza re-
signed taking political responsibility for the incidence.

‘Operation Mauaji’ will go down as a tragedy in the annals of
Tanzanian history. It was gruesome, degrading, inhuman and
frightening as to what the organs of force even in Tanzania are
capable of. As the High Court Judge in the huya case observed:

..[Tjhere is no dispute in this case that what was
originally expected to be an orderly and lawful exe-
cution ‘operation mauaji 'turned out to be an exercise
of human degradatlon and torture. Suspects were
stripped naked, beaten up and had pepper shoved into
theirorifices - including into their private parts. Male
susi)ects had their testicles tied with strings and
pulled and female suspects were subjected to most
unspeakahle degradation. )
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The true gravity of the torture involved can only be gauged
from the testimony of those who actually witnessed it or suffered
under it. We quote at length the testimony of two, apoliceman who
actually saw Mazenguka dying and a woman who suffered and
lived to testify in the Shinyanga trial.

Detective Sergeant Castory said:

| had known Mazegenuka before the day we ar-
rested him. He was also ﬁ_hysmally fiton the f_oIIowmg
morning at Kigolo. While there Dr. Nkulila aske
Mazegenuka to pull up his shirt ready for an ingection
on his arm. He injected some medicine on his left
upper arm. 1 did not know the type of medicine
mAected. After the injection he was sent into a room
where two people from Dar es Salaam started taking
down his historical background. They also interro-
ated him about the murders committed at Magu.
azegenuka denied knowing anything about the
murders. Up to this time Mazegenuka was in good
health. After they had interrogated him the 3rd and the
4th accused ordered the deceased to strip naked. He
stripped naked and they (3rd and 4th accused) ordered
him to enter into another room. Mazegenuka com-
plied. Soon after a security officer from M@FU. also
entered the room. I also got into the room. While in the
room the 4th accused brought asisal-rope (as thick as
my little finger) and tied Mazegenuka’s arms and
ordered him to sit down against a wall and raise his
arms backwards. Then the rope on his arms was tied
to rods of a window. Then the security officer from
Magiu came and tied Mazegenuka’s scrotum with a
sisal-rope and pulled them. The 4th accused then took
a stick and started beating him on his thighs using
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great force and telling him to confess that he had
committed murders at Magu. Mazegenuka cried -
*You arc k|II|n%me | have done nothing.” As he was
being slashed the other security officer was puIImg
Mazcgenuka's testicles. The 4th accused stoppe

beating the deceased and the 3rd accused took over
and continued the beating and urgln? the deceased to
confess that he had murdered people at Magu. The
other security officer continued ﬁull_mg deceased’s
testicles. Then in the room came the first accused ac-
companied by the Regional Crimes Officer of Sh-
inyanga, one Kinonko. The first accused took a stick
(from a heap of sticks on the floor) and also beat the
deceased on the thighs and the other security officer
was still pulling deceased’s testicles. As the 1st ac-
cused was attacking him he was saying to him - “Tell
us what you did at Magu’. The deceased only cried.
He did not confess at anythmg. The 1st accused left
but the 4th accused continued interrogating the de-
ceased. He was interrogating him and at the same time
beating him - urging him to confess. The deceased did
not confess to anything. The deceased got so ex-
hausted that he could cry no more. As the security
officer was pulling his private parts | could see awhite

fluid exuding from the urethra. At this stage Mr,
Kinonko told them to stop beating the deceased and
they stopped. At this time Mazegenuka’s condition
was in bad shape. We all left the room after Kinonko
had told them to stop beating the deceased. We drank
soda outside. Both 3rd and 4th accused were in the
ro?m from the time we entered to the time we all got
out,

When we returned to the room we found that the
Mazegenuka had died.1
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In the Shinyanga trial, Habiba Shabani, a peasant Muslim
woman testified as follows:

We were all driven to Shinyanga Police Station. We
spent a night there. The following day we were taken
to the court. | had no opportunity to question my
incarceration for the askaris were very kali [fear-
some], rebuking us. At the court a charge was read
out. [twas also alleged that the 5 of us had murdered
some woman! Even the woman’s name was not
mentioned. We were told to remain in custody for
mention on_another date. We were then taken to
Shinyanga Prison. | recall wc were taken to court
again after a number of days - | cannot recall how
many. It was a mention date and we were informed
that Investigations were continuing. Another mention
date was fixed. _

We stayed in Prison at Shinyanga for one month,
We were then taken to Mwangh'ola. We were 9
women and about 40 or 41 men. There came a tipper
with policemen and we were taken. We left Sh-
inyanga in the morning. We were taken first to Malya
Prison. We were told the Prison was full. We were
driven on straight to Mwangh’ola. Just before reach-
ing there we met @ motor vehicle which stopped us.
We were told by a CID that the time was over; that
they were tired of beating. We were driven back to
Malya Prison where we reached between 3and 4 p.m,
The ‘prisoners had just finished eating. We got no
meal. We slept in the prison. N

_ The following morning, after drinking uu,épor-
ridge] we were taken back to Mwangh’ola. Same
tipper was used and we had askaris with us. We
reached there in the forenoon. The place Mwagh’olo
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IS in the pori [jungle). There is an abandoned cotton
store. There was a second a store [sic!] and a third
smaller building. We were ordered down. We were
ordered to squat outside one of the stores, facing the
door. Two youths were taken inside the store and we
heard them pounding with pestles. Apparently, the?/
were pounding pepper. Meanwhile askaris were all
over with sticks and guns saying ‘kila mlu asalie
mtume wake. Umefika wakati wa kuieleza.” [Let
every person prray to his/her god. Time of reckoning
has arrived.] They told us we would be thoroughly
beaten even unto death or he maimed.

We were then ordered into that store where the
pounding had been taking place. We were mixed up
- men and women. We entered the store runnln?. l'in
fact fell in the doorway in the stampede. All the
women entered. On entering we were ordered to
undress very quickly. We were then ordered to line up
along the wall. An old man who was ahead of me was
ordered to lie on his back. He cor_nﬁhed. One of us was
ordered to smear the old man with pepper solution in
the mouth, nostrils, eyes, private parts. It was done.
His prepuce was pulled and pepper stuffed therein. He
was not circumcised. He was ordered to stand and qo
aside - being beaten with each such order. The old
man was crymg| from the irritation of pepper and he
was beaten to slop making noise. _

Next came my turn. ['was ordered to lie on my
back. 1 compiled. The pepper was put in my eyes,
nostrils, mouth, ears and in my private parts. Husks
and seeds of pepper were on orders, forced into my
vagina in plenty. Itswelled uP like aloafof bread. The
youth who was doing the stutfing was ordered to stuff
pepper even into my anus. The man was a Mhaya. He
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had to comply. Itwas all painful. If I tried to wipe the
pepper off 1was beaten up. Iwas then -under beatmg
- ordered to join the old man. All of us were treate
with pepper then our names were called out. But
before that we had to wait Ia/mg on our backs, one Ieg
raised. Then we were called one by one to the secon
store.

| was called. On the way were askaris in the second
house - but they were dressed in civilian clothes. One
had papers; another had a stick. They were not in
uniform. 1was told to sit. Isat. Iwas told to stretch my
arms and legs. |was beaten all over my arms. It was
a severe beating. | was being asked: ‘umepata wapi
mali? Jangiri wee!” [Where did you get the property
from? You cheat!] I was being beaten with a short
stick. (‘Kafimbo kanEl.’) | told them how | acquired
my property. | was asked how | got a Honda (motor-
cycle?) Isaid I had purchased it. [was excused. | went
back to the pepper house - heaten b% askaris all the
way -and was ordered to take my clothes, I took them,

| knew Kang'ombe Kaliji. | first came to know

him when he failed to board the vehicle after we had
been beaten. | knew his name because askaris were
saying ‘Pigeni tena kama hataki kuinuka.’ [Beat him
again If he doesn’twant to get up]. He was crying and
complaining of tremendous pain. They had to put him
on the lorry. Before the beating none of us was unable
to board the lorry on his own. _

When he was taken on the lorry, Kang'ombe failed
to sit. He had to be supported. We were then driven
back to Maswa Prison. We were ordered down to go
and eat. We came down - can’t tell whether it was all
of us because | could not observe for fear. We entered
the prison. We did not spend the night there. After
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eating we were ordered back on our tipper. We were
driven back to Shinyanga. Kang’ombe was with us.
But on the way, Kang’ombe gave up his soul. He had
been vomiting blood. At Shinyanga wc
were taken to Prison. We came down. Kanﬁ’om_be’s
body was brought down and deposited at the Prison
door. The prison officer refused to accept the body
safylng he does not receive bodies in his prison. We
left the body at the door and were driven into the
gnson. It was Saturday. We were released on Mon-
ay.
The Mwangh’ola operation was very savage. My
left leg is now lame and | no longer enjoy sex. The
vagina had sores for about 2 years and it Is now all but
scars. | have lost the sex urge.

Three further features of these two trials need to be quickly
mentioned. First, in both trials medical doctors were involved
contrary to professional ethics and integrity. In the Mwanza trial,
adoctor was used to administer methedine to the suspects so as to
make them talk during the interrogation. And in the court he said
that ethically it was alright for him to have administered those
Injections. B3

In the Shinyanga trial adoctor had been instructed by the Area
Commissioner to make out false post-mortem reports. The doctor
actually obliged, opining that the deceased had died of tuberculo-
sis without even conducting an autopsy. When questioned on this
he deposed that he had taken oath to keep government secrets!
And that he complied with the instructions of the Area Commis-
sioner because he thought they had “presidential blessings’. 4

Second, a number of fairly _hggh-rankin police and security
officers in the witness box testified that they knew what was being
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done was unlawful but were still prepared to do it because orders
came from the top. Thus in the Mwanza trial an Assistant Com-
missioner of Prisons admitted that,

As a prison officer ifthe Vice President tells me to put
a person in remand | comply although | know it is
Iegally _vvron? to do so. I thought it was right as it was
a decision of the government. If 1 did not comply |
would have jeopardized my carrier [sic!]. | agree our
country is led by the laws of the land.®

~Third, it was implied between the lines in the defence submis-
sions in hoth trials (although never seriously pressed), that some
‘big shots” had been left out, and that only relatively small fry had
been brought to court as ‘sacrificial lambs’. Itis inconceivable that
while this massive ‘operation’ was in operation for at least one
month, top officials, and at least regional politicians, were simply
ignorant. In the Mwanza trial the Assistant Commissioner of
Police in fact testified that he had informed a regional security
meeting chaired by the Regional Commissioner, Mr. Peter Kisumo,
that he, the Commissioner, had observed serious injuries on the
suspects. To which the first accused, Ihuya, had retorted that he,
(the Assistant Commisioner), was supposed to keep government
secrets and that there was no need to send them to the Bugando
hospital. The Assistant Commissioner further testified,

The chairman, Mr. Peter Kisumo also replied me that
‘Interrogation is interrogation’, In view of what | had
told the meeting about the injuries | observed on some
ofthe suspects | understood the chairman to mean that
the beating while conducting interrogations was
proper.B
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While the said Regional Commissioner resigned taking with
him the credit of having assumed political responsibility, those
who thought they were carrying out superior (government) orders
were charged and convicted of manslaughter and sentenced to
serve imprisonment for terms ranging from five to fifteen years.

Case Study 12: Sungusungu on the rampage

The following case study describes a typical form of oppression
and harassment by the so-called tradional army known by differ-
ent names (Sungusungu, Wasalama, etc.) These armies have been
in operation in Mara, Mwanza, Tabora and Shinyanga regions.

The plaintiff inthe case Misperesi K. Maingu v Hamisi Mtongori
& 9 OthersT was claiming damages of over one million shillings
a%amst the ten defendants for trespass on his person and property.
The ten defendants belonged to Sungusungu of Mwenge Vllla%e,
Nyamatare ward in Musoma District. On 22/9/87 Maingu and his
colleague Paulo were summoned before the Mwenge tradional
army, tried for the offence of swindling one of the defendants of
T.shs.85000/- some time in 1981. Each of them was ordered to pa);
back T.shs.42,500/- and a fine of T.shs.10,000/-.0n 28/11/8
when the plaintiff had failed to paK_ the compensation and the
fine, the defendants  seized his property worth over
T.shs. 190,000/,

‘The plaintiff appealed to the Divisional Office but
his appeal was dismissed. He further appealed to the
District Commissioner who ordered that part of the
property be restored to the plaintiff pending the
sitting of the District Committee for Defence and
security. Part of the property was restored to the
plaintitf, However in due course the District Com-
mittee for Defence and Security in its decision ..
decided that the judgment of the Mwenge traditional
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army was correct and ordered that all the property that
had been restored to the plaintiff should be reseized.
And (sjo ]Bthe whole property of the plaintiff was re-
seized.

Again on 11/12/87 for no apparent reason the plaintiff was
arrested by the members of the traditional army and kept in lock
up at the Musoma police station for one day. He was later released
without any charge being preferred a%amst him. Then on 24/12/
87 the plaintiff paid the fine of T.shs. 10,000/- in the hope that the
property would be restored to him. Instead, the traditional army
senteneed him to 25 strokes of corporal punishment or a fine of
T.5hs.2500/- in lieu of the strokes. He paid the fine.

Mwalusanya, J. in this case, foIIowin% his own previous
decisionsl9, held the traditional army to be illegal and their
assumption of judicial and police powers as unconstitutional. He
awarded damages to the plaintiff in the sum of T.shs. 353,150/-
and once again castigated the party organs and leaders lor sanc-
tioning the operation of traditional armies outside the rule of law.

In this case the plaintiff was undoubtedly a man of some
substance and therefore could and did fight his case up to the High
Court. But thedaily harassment and oppression of ordinary villag-
ers by these armies in many cases go unremedied as the following
letter implies.

Brother Editor:

We the residents of Ukerewe distriet greeted with
pleasure the inauguration of the traditional army
(Sun%usungu) in the Mwanza region in the hope that,
together with the Police, they would have helped to
deal with robbery, racketeering, swindling etc.
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Instead it has been killing, harassment and moles-
tation of innocent citizens. Should some one suspect
you of theft or that you have failed to repay a loan and
the person concerned complaints to sungusungu or
wasalama, as they call themselves, you would wish
you were never born.

If they suspect you it is better to confess. If you
don’tyou are ingreater trouble - they would whip you
all over the body and buttocks like an ox. _

Even if you confess and then the stolen article
cannot be traced, you would be beaten till you lose
consciousness. And if you happen to have any cattle,
those will be confiscated. _

After the confiscation of your cattle your case is
over and you are a free man again. Also, when you are
beln? whipped, don’t dare cry, for if you ch,_ they
would construe it to mean that you are mocking at
them as if you were their equal.

Following such beatings many citizens have lost
their lives or become mentally disturbed.

A good incidence is that which happened in Busanda
village in Ukerewe district where a villager was
arrested by sungusungu for failure to pay develop-
ment levy. When he tried to escape he was shot at with
an arrow and died instantly.

And another example occurred in Bugula village
also inthe Ukerewe district when another person tried
to escape by hiding in his home. The sungusungu set
his house to fire and it was his wit that saved him
otherwise he would have lost his life.2
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CONCLUSION
RIGHTS-STRUGGLE AND DEMOCRACY

The case studies in this monograph have shown that the rights-
question in Tanzania, and elsewhere in Africa, we dare say, goes
beyond mmplg the violation of personal freedom of the individual.
Here wc are dealing with a formation in which the freedom and
liberty of the large majontty are at stake, because the society itself
is enslaved. We arc therefore addressing a much more profound
issue which cannot simply be captured within the conceptual
framework of individual rights or Western liberal perspective.

This study gamong others) has demonstrated that in an African
neo-colonial formation, law 1s an instrument for the application of
state coercion and ﬁlays a subordinate role, if any at all, in legit-
imising the rule of the dominating class. It is not the legal ideology
that occupies the centre-stage. Hegemonies are sought on other
ideological planes, rather than law.

If law does not have an hegemonic significance, neither does
it act as a restraint on the state, its organs and officials in the use
of coercion. The widespread incidence of ‘illegal coercion’ re-
counted in this study shows that.

EXFIana_tions for the emergence and existence of what might
be called right-less law are to be found in the character of the
political economy of these countries. Force is integral to, or
Imbricated in, the production relations of a neo-colonial, imperi-
alist-dominated social formation.2 The producer - whether a
worker or a peasant - is subjected to super-exploitation. The
apparent role of the market n pumping out surplus from the
producer is subordinate to the role of state coercion, which is
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apparent on the surface, it is thus that the relations of (supcr)-
exploitation are reproduced.

~ So the struggle for ri%hts, for democracF, has wider and deeper
implications and goes beyond the usual liberal assumptions and
premises o f ‘individual rights’ and ‘limited government”. Central
to this struggle is the struggle to ‘free’ the i)r_od_ucer’s |abour from
multifarious forms of force and bondage. It is indeed a process of
constituting the civil society. Yet this cannot simply be a repeti-
tion of the process of development of capitalism (Maine’s move-
ment from status to con_tractg),_ for what weighs down upon these
societies are the world imperialist structures, even if such struc-
tures may be inerstwhile alliance with local feudal, semi-feudal,
merchant or bureaucratic forces,

~ The current debate on democraciq in Africa, accompanied as it
IS bY recompradorisation a la IMF, has the danger of dangling the
goal of liberal democracy - multiparty system, constitutionalism,
entcrpreneurship, etc. - before the popular, partlcularl¥ middle-
class, forces in Africa and thereby bury the agenda of the anti-
imperialist, new democratic revolution3As Samir Amin puts it

Western democracy is lacking in an%/ social dimen-
sion. The popular democracy of the moments of
revolutionary social transformation (such as the USSR
in the 19205, Maoist China) also teaches us a great
deal about the nature ofany ‘popular participation’,to
use a tired expression, which is to have real meaning.
To conserve Western democratic forms without tak-
ing into consideration the social transformations
demanded by the anti-capitalist revolt of the periph-
ery is to become trapped within a travesty of bour-
geois democracy, which will remain alien to the
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people and consequently extremely vulnerable. In
order to take root, democracy should above all in-
scribe itself within a perspective which moves be-
yond capitalism.4

In the same vein, the human rights discourse, imported uncriti-
cally from the West, can act as a dominating, rather than a
liberating, |deplogY for the working people. We need, therefore,
to recast these ideologies within the Fara igms of anti-imperialist,
popular democracy. Rights-struggle too has to be seen in this
perspective.s

As a struggle from below, the importance of ri?hts-struggle lies
not so much in achieving certain standards in egal documents;
rather its importance lies in providing the standard-bearer for the
autonomous, organisational mobilisation of the working people.
If it is to play the role of an ideology of resistance and struggle, the
righti-ideology, and constitutionalismé as a whole, need to be
recast.
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