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ABSTRACT

This thesis attempts to deal with the question of whether

the protection of the fundamental rights of the citizens of the

Member States of the European Community should be entrusted to
a uniformly applied set of norms. In other words, it discusses
whether the legal area of human rights should be subjected to the
process of integration that has been characteristic of the
development of the European Community in the last fifty years. In
doing so, the thesis initially introduces the principles of efficiency
and uniformity and presumes that efficiency of protection of
human rights exists when protection is afforded by means of
uniformly applied sets of norms, whereas inefficiency exists when
protection is fragmented. The validity of these presumptions is
then tested on two non unitary entities, the European Community
and the United States of America. This is done by means of an
analysis of the whole spectrum of the protective measures
available in these entities, which includes the uniformly applied
sets of norms for each one of them, the European Convention on
Human Rights, as regards the European Community, and the Bill of
Rights of the American Constitution, as regards the United States
of America. As a result of this analysis the thesis questions the
validity of the two presumptions initially made. Indeed in Europe,

where the protection of the human rights of the individual is

significantly fragmented, there are no indications that this
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protection is inefficient. In the United States of America, on the
other hand, where the protection of the rights of individual is
overwhelmingly bestowed upon the uniformly applied provisions
of the federal Bill of Rights, efficiency problems seem to exist. At
least that is what the proponents of the movement of New Judicial
Federalism suggest arguing, consequently, for the decentralisation
of the protection of individual rights, by entrusting it to the
provisions of the state constitutions as opposed to the ones of the
federal document. In its conclusion, the thesis argues that the
developments in America should be seriously considered by the
Europeans in any attempts to integrate in the area of human
rights. Moreover, it suggests that what is of paramount
importance is that the individual rights of the citizens of the
Member States of the European Community are efficiently

protected, irrespective of whether this protection is afforded by

means of a uniformly applied set of norms, or otherwise.
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INTRODUCTION

This thesis examines the issue of human rights and their

protection in the European Community and the United States of

America.l It does so from the perspective.of a typology which in-
volves the two concepts of efficiency and uniformity. It cannot be
a comprehensive study of all areas of human rights law and pro-
cedure in all of the Member States of the EC and all the American

states since that kind of study would be outwith the scope of any
thesis. It is therefore geographically circumscribed, with study

concentrated in the USA on the states of New York, Maryland and
Florida and in the EC on the states which were members in1992
and which had incorporated the European Convention on Human
Rights.2

Two hypotheses are central to this thesis. The first is a pre-

diction that within a system of fragmented procedures for the

protection of human rights (i.e. where there is a lack of uniform

1, For the remainder of the thesis the terms EC and USA will be used to

describe the Furopean Community and the United States of America
respectively., The term European Community has been preferred to
European Union, because of the chranological limits set in this thesis. The

term European Union has been used to describe the European integrative
experience from 1992 onwards. This date is considered a cut-off date for the

purposes of this study.

2, In 1992 the Members States of the EC were Belgium, Denmark, France,
Germany, Greece, Ireland, Italy, Luxembourg, The Netherlands, Portugal,
Spain and the United Kingdom. However, Denmark, Ireland and the United
Kingdom are not considered in this study because of their negative position
as regards incorporation of the European Convention on Human Rights in
their domestic law. The reasons that dictated in the American context the
choice of states, and in the European context the designation of 1992 as the
chronological limit of this study, will be explained in the following pages.



protection of the said rights) efficiency will not be achieved. Thus
in Europe, where there is no central and uniform system of pro-
tection of human rights and instead the Member States, the au-
thorities set up by the European Convention on Human Rights and

the EC share the task of protecting human rights, it might be sup-

posed that there is a lack of an efficient protection of human

rights. The second hypothesis is that, where a uniform system ex-

ists there will be maximum efficiency in the protection of the

rights of the individual. Thus, in the USA where there appears to
be uniformity in the protection of human rights, it can be pre-
dicted that there is a very efficient protection of the rights of the
individual.

At the back of these hypotheses is the question which has
been raised by scholars as to the role of human rights in integra-
tion and in federal and quasi-federal structures. Can the collective
protection of human rights form a vehicle for integration of nation
states? Should human rights be used as such a mechanism?
Cappelletti3 argues in favour of this position. The aim of this thesis
is not to reiterate what has gone before but to answer the ques-
tion from a different perspective. We argue that the protection of
human rights should not be seen as a vehicle for integration but
as an end in itself in any state or quasi state structure. That
means that when it comes to choosing between a uniform but not
always efficient protection of human rights and a fragmented but
efficient one, then it should be the latter which should be the
preferred approach. This consideration is related, specifically

within the European context, with the plans for the creation of a

3, M. Cappelletti, M. Seccombe and }. Weiler, "Integration Through Law:
Europe and the American Federal Experience" (Berlin, Walter de Gruyter,

1986) Volume 1.



catalogue of rights which will apply uniformly and will constitute
the integrative attempt of Europe in the field of human rights. The
conclusion of this thesis is that it is questionable that such a cata-
logue can contribute to the efficient protection of the European
citizen. The possible side-effects of such attempt are pinpointed,
by utilising the paradigm of the situation in the USA.

Some definitions are useful at this point. The concepts of
efficiency and uniformity are crucial to the argument of this

thesis. By efficiency is meant the existence of an adequate and
sufficient legal remedy, which is based on legal norms and is
provided by a court of law.4 Admittedly, this is a fairly simple
definition but is a useful heuristic device for the purpose of
analysis. What distinguishes efficient norms from non-efficient
ones is that the former manage to achieve the results that were
intended when they were conceived, whilst the latter,' for various
reasons, do not. In the field of human rights protection

specifically, an efficient provision is one that provides an

adequate and sufficient level of protection of the rights of the
individual, as opposed to a non-efficient one, which fails to do so.
Two remarks are necessary as regards efficiency. In the first
place, efficiency must be distinguished from the concept of
effectiveness, a concept widely utilised especially in relation to EC
law. Numerous studies have dealt with the issue of effectiveness,
both from the theoretical and the policy point of view. They tend
in their majority to focus their attention on the examination of the
issue within the ambit of EC law, and the definitions that are

4, Snyder seems to agree with such a definition of efficiency, albeit in an
indirect manner. See F. Snyder " The Effectiveness of European Community
Law: Institutions, Processes, Tools and Techniques” in "Implementing EC
Law in the United Kingdom” T. Daintith (ed.) (1994), at p. 52.



provided relate effectiveness to compliance, implementation,
enforcement and impact.> Admittedly, the characteristics
attributed to effectiveness can be useful in evaluating efficiency.

Nevertheless, the consideration of effectiveness, in any of its

dimensions, lies outside the scope of this thesis. Its concern is the

nature of efficiency.
The second point that can be made about efficiency is that

more than one efficient norm may cover specific situations. In this

case it must be decided which is the efficient provision that best
suits the particular situation. In the field of human rights
specifically, a selection procedure must take place in order for the
highest level of protection of the individual to be achieved, by
means of choosing the appropriate norm or set of norms.
Therefore, choice of protection by means of specific norms may
mean that these norms are considered to offer higher levels of
protection than others which were also available but eventually

not utilised,
The concept of uniformity is also central to this thesis. By

uniformity is meant the existence of a single overarching author-
ity or body of law which binds the organs of state or government
and which defines the standard of protection. Uniformly applied
norms then are relevant to the concept of efficiency, in that they
form part of the available protective remedies. Whether they are
efficient or not will depend on the quality of protection they
offer. If they offer a high quality protection, then they would
classify as efficient. If not, other norms may be preferred.

S, See for example Siedentopf and Ziller (eds), "Making European Policies
Work: The Implementation of Community Legislation in the Member
States", 2 vols. (1988).



In the context of this thesis it is important to stress that the

political formations which are under discussion are not simple
unitary states. The USA is the paradigm of a federal structure
with a single federal Constitution and 50 state constitutional

structures. The EC is composed of individual Member States with

an element of shared or pooled sovereignty and can be seen as a
confederal or quasi-federal structure in areas where competencies
are shared®. Efficiency and uniformity are concepts used within
this context and for this reason the specific definitions given

above should inform the following discussion.

One reason for choosing the thesis in this way, is to develop
the debate on New Judicial Federalism in the USA and to apply
some of the concepts developed in that debate to the emerging
political order of Europe. As will be seen from chapter 2, ideas of
New Judicial Federalism stemmed from the liberal ideas of certain
influential thinkers in the USA who were fearful that reliance on

central and federal protection of human rights did not in fact
provide an efficient protection of the rights of the individual. They

argued that the devolution of protection (i.e. fragmentation) would

prove more efficient. For a European approaching these debates,
this may seem that the New Federalists were advocating a system

of divided responsibilities as is exactly the case in Europe. This

raises questions within the debate on the protection of human

6, See for example, Hunnings, "The Future of Community Law" in "Federal
Solutions to European Issues” 51-61 (B. Burrows, G. Denton & G. Edwards eds,
London, MacMillan, 1978); Taylor, "The Politics of the European
Communities: The Confederal Phase" 27 World Pols. 336 (1975); Pentland,
"Political Theories of European Integration: Between Science and Ideology,
in "Les Communautés Européennes en Fonctionnement/The European
Communities in Action 545, 558 ff (D. Lasok & P. Soldatos eds. Brussels,
Bruylant, 1981); Wallace, "Less than a Federation, More than a Regime: The
Community as a Political System" in "Policymaking in the European
Community” 403 (H. Wallace, W. Wallace & C. Webb eds., Chichester, Wiley &

Son, 1983)



rights in Europe and whether there should be developed a "fed-
eral" legal order in this respect given the perceived weaknesses of
the US system, at least according to the proponents of New

Federalism. It must also be pointed out that the aim of this thesis
is not to analyse the concepts of New Federalism as such, but to

use the ideas from the debates as a guide for discussion and anal-

ysis in the European context.

This thesis utilises the approach of comparative legal studies
in attempting to answer the question of efficiency and uniformity
outlined above. The points of comparison are the USA and the EC.
The reason for this approach lies in the presumption that histori-
cal and cultural similarities exist between the two formations,
similarities which suggest that, if we can presume that Europe is
moving towards becoming a kind of federal entity, then the
American federal experience should be seriously taken into con-
sideration. Therefore, a comparative exercise between the two

entities seems valid. It is admitted, and this will be elaborated in

chapter 1 of this thesis, that there are contrasts in the integrative
experiences of the two entities. There are strong historical and

ideological arguments against possible modelling of European in-

tegrative attempts on the American federal structure, something
that might suggest that a comparison between the European inte-
grative experience and the American one is not appropriate, and
consequently that the American human rights paradigm has no
practical usefulness for Europe. We consider, however, that certain
important elements, such as common cultural heritage or the def-
inite influence on the European integration process by the interest
of the Americans themselves to assist Europe into a federal expe-

rience, weigh against the above suggestion.



Within the USA only a limited number of states have been
selected for comparison, namely Florida, New York and Maryland.
The states chosen have been selected partly because of
availability of information and partly on the basis of certain
geographical and socio-political criteria. New York is a northern,
wealthy, large state with a somewhat atypical history of early

Dutch settlement. Florida and Maryland are both situated in the
south. Florida makes an interesting subject because of its
character as a retirement community and the influences of the
non indigenous population mainly of Hispanic origin, whereas
Marvland is a small state which maintains most of the character-
istics of the old, traditional South. The reason for the use of such a
small number of states lies in the fact that we intend to offer only
examples of the possible influences of New Judicial Federalism,
not to use these states as a sample representative of a statistical

analysis. As it was mentioned before, this lies outside the aim of

this thesis.
Within the geographical comparison we are comparing the

method of protection of human rights rather than the protection
of one specific right or group of rights although such a comparison
might feasibly made in another context. This approach was con-
sidered to be more fitting to the birds-eye view that this thesis
adopts in order to achieve its aim.

The study is limited in time between the two milestone
dates of 1977 and 1992. 1977 is a key date in the emergence of
the debate on New Federalism in the USA, with the publication of
the article by Justice Brennan which opened the debate. 1992 is
the key European date of the adoption of the Treaty on European
Union which establishes, among other things, the European Union



itself and the concept of citizenship of that Union. The Union is the
most concrete attempt to date at a federal state for Europe, which
will regulate a wide variety of activities and within which
citizenship constitutes an important conceptual, if not practical,

development. One result of using this cut-off date is that there is
no discussion within the body of the thesis of states which joined

the Union after 1992. Another limitation of the thesis as regards

its European consideration, is that it does not discuss the influence

of the European Convention on Human Rights on the states of the
Union that have not incorporated it in their domestic law, unlike
the states that incorporated the Convention which are extensively
scrutinised. The inability of the citizens of these states, the United
Kingdom being one of them, to invoke the Convention in front of
their national courts renders the concept of efficiency of law
rather weaker when compared to the citizens of states which in-

corporated the Convention, who actually can use it locally. A
sound comparison dictates that the two concepts of efficiency and

uniformity should have an equal application to the states under

examination.
The thesis analyses cases which have been brought before

the courts of a number of states of Europe, the United States of
America, the European Court of Justice, the European Court of
Human Rights and the Supreme Court of the USA. Statutory and
treaty interpretation is also an essential source of information and
will be used where relevant. The thesis also relies on secondary
materials in the form of analytical commentaries on the practice
of courts. These latter commentaries are important in providing

additional evidence of the manner and frequency of the applica-



tion of human rights principles to cases both in the USA and

Europe.
One interesting facet about the work done for this thesis is

that, in the course of assessing the evidence, it became apparent
-that what is needed for an efficient protection of human rights is
uniformity but not necessarily in the sense of the term as it is

applied in the USA. Conversely, fragmentation of procedures need

not necessarily lead to inefficiency. However, if fragmentation

leads to gaps in the protection of human rights, then efficiency
cannot be achieved. Efficiency requires that at the interface of
Member State and Community or state and federal competencies
there is a mechanism for ensuring that the citizen has adequate
solutions as regards the enforcement of his/her rights. Where this
interface is not clearly defined then this is where problems are
likely to emerge-which is a problem for Europe. Inefficiency can
also arise not just out of the fragmentation of procedures, but also

where the single uniform structure declines, for whatever reason,

to play an active role in the protection of human rights. The with-
drawal of the United States Supreme Court from the human rights
arena has been seen by some to create a problem of inefficiency

which could only be met by introducing a fragmented system,

albeit in a limited way
Chapter 1 of this thesis discusses the historical approaches

of the integrative experiences of Europe and the United States. It
argues that, despite a contrast in experiences, there are enough
similarities to permit a comparison between the two systems, for
the benefit of evaluating whether occurrences in the American
context, within the specific area of human rights, could be useful

for consideration by the Europeans in regard to any relevant plans



that might exist. Chapter 2 discusses the general influence of the
movement of New Judicial Federalism in the protection of human
rights in the USA. Chapter 3 evaluates the concept of efficiency of
the law of human rights in Europe and the United States. It does
so by referring to the available legislation protecting the indi-
vidual liberties of European and American citizens. Chapter 4 ex-

amines the concept of uniform application of the law of human
rights in the two systems under discussion. In doing so, it exam-

ines the European Convention on Human Rights and the Bill of
Rights of the Federal Constitution, which are the uniform protec-
tive pieces of legislation for European and the American citizens,
respectively. Chapter 5 attempts to test the concepts of efficiency
and uniformity at the European level. It evaluates the legal
choices of the European states as regards protection of the rights
of their citizens. The preference of the relevant uniform piece of
legislation, namely the European Convention on Human Rights

instead of their own national provisions or vice versa, would

indicate which set of norms is considered by them to be the most
efficient. For the purposes of this specific survey, it was

considered appropriate to adapt and apply to the European situa-
tion two of the approaches that the movement of New Judicial
Federalism has proposed in similar situations in the USA. To that

effect, the primacy and interstitial approaches will be borrowed,
expanded and utilised in order to demonstrate the attitudes of the
courts of the European states when faced with the dilemma of
entrusting the protection of the individual rights of their citizens
to their national protective provisions or the parallel protective
provisions of the European Convention on Human Rights. Chapter

6 is involved in a similar survey in the American context. It looks
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at the situation in the selected three American states, engaging
inevitably in the question of whether, and if so to what extent, the
movement of New Judicial Federalism has influenced the state
judiciary. That would have as a consequence that the state judges
would give precedence t6 the protective provisions of their own
state constitution instead of the respective measures of the

Federal Constitution, which is the uniform piece of law in the USA.

And that would mean that state judges consider the state

constitutional provisions to provide a higher level of protection
than the parallel ones of the federal document. In other words,
they would choose one set of norms over another, because the
preferred provisions are the efficient ones. On the basis of its
findings, the thesis concludes by questioning the validity of the
two hypotheses initially set, namely that fragmented procedures
for the protection of human rights do not guarantee this
protection in an efficient manner, something that occurs when a

system of uniform protection exists. It then argues, taking into

consideration the repercussions of the movement of New
Federalism in the USA, that whether human rights could be used
as a vehicle for integration in Europe and whether they should be
used, are two different questions. This is exactly where the
concept of efficiency comes into play. What is of paramount
importance is that the European citizen is efficiently protected,
irrespective of whether the protective measures are uniform or

not, The protection of human rights in Europe must be seen as an

end in itself.
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CHAPTER 1

Europe and the United States of America: Two tales of integration

1.1. Introductory note

Following the end of World War II, a tendency developed
among public figures and theorists having to do with the
involvement with the problem of international political
unification. They started entering into discussions regarding the

possibilities of some kind of unification in Europe. The most

commonly mentioned point of reference in terms of desired
results and political experiences was that of the United States of
America. At the time the USA seemed to be a useful alternative to
the "discredited and obsolete formula of national states"!.

The number of political scientists, lawyers and historians
that studied the potential applicability of the American model to
the European situation was significant. Some of them regarded the

United States of America or even the Swiss Confederation as the

ideal solution for the European states. Not surprisingly though, the
vast majority came to the conclusion that an analogy could not be

1. A, Spinelli, "The Growth of the European Movement since the Second
World War." in "European Integration” (ed. Michael Hodges, Penguin Books

1972).
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drawn between the two and that the application of an American

style federal arrangement in the attempt to unite Europe was

condemned?,
According to Dusan Sidjanski two reasons justify the

inapplicability of the American model to the European situations.
Firstly, a European Federation would have to be created out of

established nations with highly structured societies, not

susceptible therefore to radical transformations. Secondly, the
existing federal systems, the American one included, were

formulated at a time when the economies of the constituent units
were less developed than those of the existing European states.
These arguments were also supported by MacFarquhard. He
claimed that the United States was the antithesis of the European
Community. The Community consisted at the time of ten different
states, inhabited by old established peoples, speaking eight
different languages and the collaboration of which materialised
after hundreds of years of individual development. That is not the
case in the United States. The element of individuality did not
exist. The first stage was a confederation which was then followed
by federal integration. In terms of institutions Europe has only
managed to establish a weak parliament elected by universal

suffrage and a weak technocratic bureaucracy. MacFarquhar
further argued that, when the United States was in the making,
they consisted only of three million inhabitants, with common

2. M. Bellof, "The United States and The Unity of Europe” (Washington D.C,,
Brookings Inst., 1963), L. Lindberg & S. Sheingold, "Europe’s Would -Be
Policy: Patterns of Change in the European Community"(Englewood Cliffs,
N.]., Prentice Hall 1970).

3 D. Sidjanki, "Dimensions Europeenes de la Science Politique" 122 ff (Paris,

Iibrairie generale de droit et de jurisprudence, 1963).
4. MacFarquhar, "The Community, the Nation State and the Regions" in

"Federal Solutions to European Issues” 17-24 (B. Burrows, G. Denton & G.
Fdwards eds., London, McMillan, 1978).
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characteristics such as origin, language, culture and institutional
past, as well as the same experiences of a common war of

liberation against a foreign power.
Max Bellof, puts forward three reasons to which the

differences between Europe and the United States are attributed.>
Firstly, the American colonies had a common culture, origin, reli-

gion, and language, characteristics that are not shared by the dif-

ferent European states which, in addition, differ in terms of their

systems of government and their philosophies of life. Secondly,
the American Federation was preceded by a confederation. Europe
on the other hand, had evolved in an entirely different manner.
Finally, the American Union was formed primarily for defensive
reasons. As regards Europe, the motives for the unification were
primarily economic. The logic of these arguments does not seem
very convincing to Greilsammer.e He argues that the American
model represents only one possibility of the existing variety of
federated states. In addition the argument that the integrative
process in Europe was primarily motivated by economic reasons,
does not seem accurate to him. An equally decisive factor,
according to Greilsammer, was that of the defensive aspects, as
expressed in the Dunkirk Pact (1947) between France and the UK,
the Brussels Pact (1948) between France, the UK and the Benelux
countries, and NATO (1949). Finally, he considers that the strong
identities and the long history of the European nations will not to

be able in the future to present an obstacle to some kind of

federal arrangement in Europe.

3.See note 2
6.1. Greilsammer, "Some Observations on European Federalism", in

"Federalism and Political Integration” 107 (D, Elazar ed., Ramat Gan,
Turtledove Pub., 1979).
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The arguments of all these scholars appear basically con-
vincing. Indeed an attempt to compare the process of unification
in the two systems indicates the differences between them.
However, we should not ignore the argument that the American

unification experience has exerted some kind of influence on the

relevant European theories and methods.

In order to be able to comprehend and pinpoint the areas
and issues where similarities or contrasts exist and come to a
conclusion as regards influences, if any, it is considered useful to
indulge in a comparative analysis and explore, delving into
history, the process of the integrative experiences of the two sys-
tems under examination. The European attempts will be explored
first, followed by an examination of the developments that led to
what is known as American federal democracy. The purpose of
the following discussion is to establish whether the American

federal experience has influenced to any degree the integrative
attempts of Europe, in order to justify a comparison between the
two systems in the area of human rights and this should inform

the following discussion.

1.2. The integrative process in Europe

The aim that the study of regional integration
attempts to achieve is, according to Haas, to "explain the tendency
toward the voluntary creation of larger political units, each of

which self-consciously eschews the use of force in the relations

between the participating units and groups".” An inherent

7. E.B. Haas, "The Study of Regional integration: Reflections on the Joy and
Anguish of Pretheorizing”, International Organisation (1970), vol. 24, pp.

607-646.

15



difficulty that seems to exist is to define what the term "integra-
tion" means. It has been defined as a process whereby states
voluntarily give up certain sovereign powers and evolve new
techniques for resolving conflict between themselves, while others

consider it as the final stage of the above mentioned process,

where a new entity encapsulating several previously independent

units is created.8
Several theories have offered different definitions of what

integration is. Three approaches are predominant: the federalist
approach, the neofunctionalist and the transactionalist.
Federalism, according to Elazar, is the political principle that
has to do with the constitutional diffusion in power so that the
constituting elements in a federal arrangement share in the pro-
cesses of common policy making and administration by right,
while the activities of the common government are conducted in

such a way as to maintain their respective integrities.9 Its
supporters argue that it provides an arrangement that satisfies

the twin criteria of efficiency and democracy, by creating a
number of main, central bodies for certain functions and by
allocating other activities to peripheral formations to ensure local
control and autonomy. The federalist theory is regarded as a
means to achieve common purposes and needs. It presupposes
that a federal structure can assume these objectives at all the
levels it operates, and that institutions that have been successful
in countries with federal arrangements like the USA, Switzerland

and Germany will also be effective in supranational formations.

8. seenote 1
9. see note 6
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One important aspect regarding federalism in Europe has to
do with its origins. Edouard Bonnefous called "early federalists”
those who, between the fourteenth and eighteenth centuries
initially believed in the idea of a united Europe.l® According to
Greilsammer,!! the plans put forward by intellectuals, like Pierre
Dubois, Antoine Marine, Emeric Cruce, William Penn and Comte de

Saint-Simon could not be described as federalist in nature due to

the fact that they analysed federalism from a structural and

constitutional perspective and not from a socio-political one. These
were rather plans of interstate co-operation than federal ones.
Greilsammer then tends to agree with Denis de Rougemont,12 that
the two scholars who really talked of federalism and therefore
could be considered the founding fathers of this theory were
Pierre-Joseph Proudhon and Emanue] Kant.

Federalism started to have a serious impact after the end of

World War II. The emergence of a new situation accentuated the
problem of unity in Europe. This was fertile ground for new ideas.
In the first place, there was a widespread feeling that the national
state was no longer worth the absolute respect it enjoyed in the
past. The work of intellectuals like Alexandre Marc and Denis de
Rougemont, which was supported by various influential pressure
groups that have worked since 1944 on the formulation of a
federalist charter, had a lot to do with it. A number of important
works were published. Among them Alexander Marc's "Le
Revolution Federaliste" and "Principes du Federalisme" as well as
various journals including "Le Bulletin Federaliste, Federation and

10. £ Bonnefous, "L'idee europeene et sa realisation”, (Paris, Editions du

Grand Siecle, 1952).

11. see note 6.
12. D. de Rougemont, "Vingt-huit siecles d’ Europe. La Conscience Europeen a

travers les textes, d'Hesiode a nos jours", (Paris, Payit, 1961).
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Liaisons Federaliste."” In 1947 a European Union of Federalists was

founded.
According to Spinellil3 there were three events in 1952 that

created what was called West Europe's "federalist phase". These
were the establishment of the European Steel and Coal
Community, the signing of the European Defence Community and

the proposals for the creation of a European Political Community.

The sovereign state, however, seemed to still have an

important status in Europe. The EDC proposals were rejected in
1954 by the French assembly and the EPC was consequently
abandoned.

One of the reasons for the failure of the federal movements
was considered to be the different approaches concerning the
theory of the movement. There was an initial controversy
between "minimalism" and "maximalism" federalism.

Minimalism involved a "federal pact" between governments

to join in one political system. Maximalism, on the other hand,

advocated a "constituent assembly" created either by the existing
legislative bodies or by the people in general.

A further controversy was between "Proudhonian” or in-
tegral and "Hamiltonian" federalism. This controversy was maore
substantial than the previous one. The "Proudhonian” theory was
conceived and developed in France between 1945 and 1948. It
was popular among young people who were inspired by intellec-
tuals of socialist background like Tocqueville, 1La Tour du Pin but
mainly Proudhon. It advocated that the notion of the sovereign

nation-state was obsolete. "Integral federalism”, as it was named

13 A, Spinelli, "The Eurocrats: Conflict and Crisis in the European
Community”,(John Hopkins Press, 1966).
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by Alexandre Marc, concerned not only political institutions but
society at large and its aim was to transform totally the societal
structures. On the other hand, the "Hamiltonians" were mainly
Italians influenced by the thinking of Altiero Spinelli, Mario Al-
bertini and others. They ignored the problems of a "European
society” and rejected, therefore, "integral" federalism. Their

concerns were exclusively structural. According to them, the
establishment of the European federal state would be feasible if
the federal idea was applied to the organisational and not to the
societal aspects of a democratic Europe. Their ideas were initially
expressed in the "European Manifesto" which was published in
1943 by the Italian resistance fighters and in 1957 in Altiero

Spinelli's "Manifesto of the European Federalists".
The failure of EDC struck a blow to the federalist ideas. And
despite the fact that personalities like Spinelli, Monnet and

Hallstein continued to persist that federalism was the appropriate

solution for a united Europe, this movement did not have any

significant impact after the late 1960s.
The "functionalist” theory of integration was based on the

ideas of David Mitrany.14 He advocated the distinction between
the political and socio-economic functions of the state. According
to it, a large number of international agencies and institutions
with specific tasks in the socio-economic sectors would be created,
upon which specific state functions would be transferred, until
gradually the state's entire technical field would change hands.

The desired result would be for the people to eventually transfer

14. D, Mitrany, "A Working Peace System”, (London, Royal Institute of
International Affairs, 1946).
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their confidence and loyalty to those organisations, forcing thus
their governments to co-operate on the political level as well.

Functionalism appeared an appealing theory. However, it
soon became obvious that its practical application was
problematic, mainly due to lack of popular appeal for
international organisations. Functionalism, consequently withered,
but its theoretical premises influenced another school of thought
that flourished in the 1950s, known as neofunctionalism.

The father of neofunctionalism was Ernst Haas. In his 1958
study "The Uniting of Europe: Economic, Social and Political Forces
1945-1958" he defines international integration as a process of
gradual "politicisation” by which the political actors are persuaded
to transfer their loyalties to central independent organisations.
This process begins with the integration of limited but
fundamental economic sectors and, by a spill-over phenomenon,
automatically results in a "political community". There are many

common features with functionalism as well as two important

differences. The first one is that the neofunctionalist theory talks
of supranational organisations whereas the functionalist one of
international. The difference lies in the fact that a supranational
organ would be autonomous, with more independent than inter-

governmental powers and would have the ability to expand its
activity at will. The second important divergence from the
functional theory has to do with the rejection of the distinction
between politics and economics. According to Haas, these two
spheres of state activity are linked and the progression from the
economic to the political sphere happens automatically. This "spill-

over" effect from the economic to the political sphere is extremely
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gradual but it has the inevitable result of the process being the
creation of a political community.

In 1958, when Haas' study appeared, the facts seemed to
agree with the neofunctional analysis. The first phase of inte-
gration was successful. From the Schuman Plan of 1950, which

proposed the creation of a steel and coal community, to the sign-

ing of the EEC and Euratom Treaties in 1957, Haas presented evi-

dence of spill-over resulting from the interplay of competing in-

terests.

Even though the establishment of the EEC and Euratom
Treaties seemed to confirm the neofunctional spill-over assump-
tions, the development of the European Communities has put
many of the arguments of that theory in question. Although, such
a reorientation seemed to be taking place, Lindberg came to the
conclusion that the majority of interest group activity remained

geared towards national goals.15 One reason could be that these
groups found it easier to turn to national solutions instead of at-

tempting to achieve a transnational consensus on general policy
issues, as distinct from an agreement on technical matters. When
it comes to general policy issues, it has been easier for interest
groups to operate at national level by pressurising their national
governments. It is natural that the Member States of the EC will

attempt to be present in Brussels with a coherent national position
rendering therefore difficult any influence by interest groups op-

erating at the supranational level.
Neofunctionalism was heavily criticised by most federalist

thinkers. They felt that a Common Market strictly based on the

15. L. N. Lindberg, "The Political Dynamics of European Economic
Integration”, (Stanford University Press, 1963).
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economic level would never, despite Haas' predictions, grow into a
political community. The so called spill-over effect was considered

a myth. There could be no automatic shift from the economic to

the political field.
In the end, notwithstanding the fact that neofunctionalism is

a rather sophisticated theory, its major drawback is that it is "ex-
clusively concerned with the dynamics of regional integration, not
with the political community which is its outcome”.16

Federalism, as described above, concerns itself with a spe-
cific type of legal and institutional framework. Neofunctionalism
analyses the manipulation of the focus of popular sovereignty in
order for a transfer from a national to a supranational
government to be achieved. This process is automatic, once
started, but the initiation by the national government, which is
the original carrier of popular loyalty, is necessary. In contrast to
both the above mentioned approaches the transactionalist one

concerns itself with the conditions necessary to promote and

maintain a sense of community among the population of a certain
region.

The founding father of this theory is Karl Deutsch,!” who has
used the logic of cybernetics for the study of regional integration.
Its basic premise is that the only way of achieving mutual rele-
vance and responsiveness that distinguish organised groups from
random formation of individuals, is communication. Integration is

conceived as a process of strengthening the cohesion of such

16. D, Elazar and 1. Greilsammer, " Federal Democracy: The US.A and Europe
Compared. A Political Science Perspective" in "Integration Through Law"
Book 1, M. Cappelletti, M. Seacombe, J. Weiler eds., (Berlin, Walter de

Gruyter, 1986) Volume 1.
17. K. Deutsch, "Political Community and the North Atlantic Area:

International Organization in the Light of Historical Experience”
(Princeton, Princeton U.P., 1957).
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transnational groups. As the flow of transactions between these
groups intensifies, a mutual interdependence among the groups
and the political actors occurs that promotes an integrative pro-
cess. A sense of community might this way be created, a
"community of security" as Deutsch called it, There are two types
of such a community. The amalgamated community, which in-
cludes, confederate, federal and unitary states and is formed by a
merger of two or more previously independent societies, and the
pluralistic community, where the governments remain indepen-
dent but initiate some forms of co-operation. When it comes to the
practical level the application by Deutsch of his theory in the
European context reached a result away from amalgamation and
closer to a form of pluralistic society,18 a disappointing view for

the future of European integration.
The theory of transactionalism tends to ignore certain

questions of actor perceptions, assuming that these will be
reflected by trends in the transactions themselves, and its pre-
dictive capability seems to be limited. It considers integration to

be more like a process where the incorporation of the necessary
elements could be random, as long as they are all there, than a

process where the sequence of stages is fixed.

1.3. The American federal experience

The contemporary model of federal democracy is the United
States of America. Although the Constitution of 1787, which

establishes and regulates this association of states nowhere

18. K. Deutsch, "France, Germany and the Western Alliance” (New York, C.
Scribner's Sons, 1967).
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describes it as federal government or mentions the terms "fed-
eral" or "federation", federal democracy is clearly an American
conception. It draws heavily from religion, specifically from the
Puritan idea of "covenant”, that eventually developed from the
federal theology that was dominant both in the churches and the

local governments in colonial America. According to federal

theory every relationship, political or other, derives from the

original covenant, that was agreed between God and mankind, to

be bound together in a union in order to work for the redemption
of the world. This is done under the condition that the respective
integrities of both sides remain intact in order for their freedom
to be preserved. And it can be assumed that to help mankind to
connect with Him, God would have to give up a certain amount of
omnipotence. Eventually the covenant idea dominated the

structure of political and social organisation initially of New

England, spreading gradually to every part of America.
The implementation of the theory of federal democracy took

place, as soon as the United States became independent in 1776,

in as much as there was a definite federal element in the declara-

tion of independence itself since it presupposed certain actions on
behalf of the representatives of the states, each state having its
own voice. The federal character of the foundation of the United

States is further demonstrated by the fact that, simultaneously
with the declaration of independence, the transformation of the
colonies into states was materialising through the actions of
delegates, other than the ones responsible for the Declaration of

Independence. Actually, in 1776 eight colonies adopted state
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constitutions, four of them even preceded the Declaration.19 The
federation expanded and eventually resulted in what America is
now. Alaska and Hawaii joined in 1959 and 1960 respectively.
Earlier in 1952 Puerto Rico became the first "{ree associate state"
and in 1976 the Northern Mariana Islands were added under the

same status.

1.4. Contrasts in the integrative experiences and American influ-

ences in the European integrative attempts

It is not difficult to see from the above, that the process of

integration has followed different routes in the two systems under
examination. In Europe the decision to come to some kind of
union, has been the outcome of the policy of highly developed,
established, independent sovereign states. On the other hand the
American case is different. There, the model is that of a political
entity which was federal almost from the beginning. The result
was that in the process of European integration, the issues that
have been touched upon and the problems that had to be resolved
were quite different from those which confronted the United
States. An initial problem the Europeans were faced with was that
of the geographic limits of the Union. A number of solutions were
there to adopt. The basis for a united Europe could be political,
with the inclusion of only democratic regimes. It could be a com-

mon cultural framework or an economic one, including states

19. The adoption of national constitutions of New Hampshire, South
Carolina, Virginia and New Jersey predated the Declaration of
Independence. Pennsylvania, Maryland, Delaware and North Carolina

immediately followed.
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with a consistent economic development or a realistic one, with

states that would just agree to unite,
Certain attempts have been made to use a common cultural

denominator as a foundation for integration in Europe. The French
political scientist Andre Siegfried asserted that such a basis in-
deed existed.?0 He argued that the European cultural identity is

the outcome of three distinctive streams, namely Greek philoso-

phy, Roman institutions and conception of law and Christian and

Jewish religious traditions, what he called the "European spirit”.
The "European spirit" might indeed exist, however it is
doubtful whether these traditions could provide a basis for the
foundation for European union. In addition, their capacity to
prompt by themselves, with the absence of other common fea-

tures the creation of a large integrated formation is highly ques-

tionable.
All these problems were non existent as regards the

American states. The basis of the association has never been a
problem of such controversy, as in Europe. We saw how the

colonies turned into states, how the states united to form a fed-

eration and how the federation expanded as other states joined in.

Common culture was not a problem either since there was only
one. Politically, all the states had similar regimes with only pe-
ripheral differences and experience with federal mechanisms and
arrangements of some kind. Their economic development was of
the same level too. And we should not ignore the fact, that apart
from the distinctive traditions the two systems were challenged

by different situations. What the Americans had to face was the

20 ., A. Siegfried, "L' Ame des Peuples", (Paris, Hachette, 1950).
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size of their own country as compared to its population, a situation
unfamiliar to Europe.

Considering the differences in history, ideology, culture and
general background which surrounded the founding and evolution
of the two systems it has to be conceded that there is a gap
between them that it is difficult to bridge. This does not mean

however, that the developments in Europe mainly after the end of
World War II were not influenced by the American experience.
After all the founding of federalism represented a milestone with
the inevitable result to have an impact positive or negative on ev-
ery other integrative plan that followed.

We have seen already that the creation of the European
Steel and Coal Community materialised through a neofunctionalist
rather than a federalist process. However, the support of the
federalist ideals by important personalities with participation in
the conception and execution of these documents had as a result

the inclusion of clauses with federal characteristics such as
Articles 49-50 ECSC Treaty whereby a tax of federal character is

imposed by the High Authority directly on coal and steel
enterprises, and Articles 164-188 EEC Treaty regarding the Court
of Justice, an institution with a lot of federal potential. Influential
personalities were not though the only ones that contributed in
the spreading of the federal theory. A significant number of
pressure groups devoted their activities towards the application of
the exact American model to Europe. These groups were
international in origin and they were guided by men that had
studied, explained and promoted the idea of the American federal
democracy. These groups made several attempts to federalise the
Community institutions but resistance from inside condemned
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them to failure. Another factor, finally, of federal character that

influenced the process of European integration was the interest

that the Americans themselves demonstrated to assist Europe to

get involved in an experience similar to theirs.

1.5. Concluding remarks

It cannot be denied that there is a definite contrast in the

integrative experiences between the USA and Europe. Having said
that, it is difficult to ignore that the American federal influence
has been an important factor in formulating a united Europe. but
in the end, can this influence justify a comparison between the
two systems, to the extent that occurrences in a specific legal area
in the USA, namely the field of human rights protection, should be
seriously considered by the Europeans in the further development
of relevant protective mechanisms? We submit that indeed that is
the case. The fact that Europe and the USA did not integrate in an
absolutely similar manner does not mean that in specific legal
fields, certain actions would cause different reactions. In the USA,
individuals are protected from breaches of their rights both by

the federal Bill of Rights and its state counterparts. For reasons
which will be examined in the following chapter, a certain pattern

has been formulated whereby, in cases of violation, it was, and
still is, the federal and not the state bills of rights that become the
protective norm. This was felt by some to cause a problem of
efficiency in the protection of individual rights. If we suppose that
in the context of the European Union a similar plan of uniform
protection of human goes ahead, what assurances are there that
the same problems will not arise? We submit therefore, that a
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comparison between the two systems for the purpose of the
present discussion is valid, and that legal developments in certain

areas should not be ignored by the Europeans in their attempts to

integrate further.
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CHAPTER 2

The phenomenon of New Judicial Federalism and its impact on the
protection of human rights in the United States of America

2.1. Introductory note

The consideration of the movement of New Judicial
Federalism is of major importance to this thesis. The consequences
of its emergence and development in the field of the protection of
the individual from violations of its human rights by the gov-
ernment have not only become the subject of immense theoretical
debate but, most importantly, found the support of a significant
part of the state judiciary in the USA. In essence, what New

Judicial Federalism advocated, and partially achieved, was a
switch as regards the protection of the rights of the individuals
from the central, uniformly applied norms of the federal Bill of
Rights, to the protective norms of the constitutions of the
individual states. The argument was that the uniform protective
provisions, and the way they were interpreted by the Supreme
Court of the United States, could no longer afford the best
protection to the American citizen. In other words, their efficiency

had been undermined. What follows is an analysis of the
circumstances'that led to the birth of the New Judicial Federalism.
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The influence it has had on the theoretical as well as the practical
level will also be considered. Finally, an evaluation of its future

perspectives will conclude this chapter.

2.2. The emergence and development of New Judicial Federalism

When nineteen years ago, Justice Brennan of the Supreme
Court of the United States wrote an article in which he invited
state courts to "step into the breach"1 left by what he conceived to

be a retreat of the country's highest court from its commitment to
protect individual rights, and urged them to seize control of that
protection by looking at their own state constitution instead of the
federal one as interpreted by the Supreme Court led by Chief
Justice Burger, he could hardly have imagined the impact his mes-
sage would have in the American legal world. This article has
been named the "Magna Carta"” of state constitutionalism, earning
him the title of "patron saint" of state constitutional law and gave
birth to the movement of "New Judicial Federalism".2

New Judicial Federalism, in legal jargon, describes the
growing awareness in the state courts of the United States of
America of the importance of state law, specifically state constitu-
tional law, as the basis for the protection of individual rights
against violations by the state governments. It depicts the desire

of the state courts to become the final arbiters when it comes to

1, w. J. Brennan, Jr., "State Constitutions and the Protection of Individual
Rights"", 90 Harvard Law Review 489, 503 (1977); also W. J. Brennan, Jr.,
"The Bill of Rights and the States: The Revival of State Constitution as
Guardians of Individual Rights", New York University Law Review 535

(1986).
2, The name "New Judicial Federalism" distinguishes this movement from

"New Federalism", which was the name given to a legislative program put
forward by the Reagan administration.
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their citizens' individual rights, by relying on their own law, in

this case the state constitution. New Judicial Federalism is based in

the assumption that the federal Constitution provides minimum
rather than maximum protection of individual rights and liberties
and that jn appropriate circumstances state courts should apply

their own constitutional law to ensure adequate protection of their
citizens' rights within the state jurisdiction. Its origins are rooted
in the simultaneous occurrences of the liberal reaction to the
Burger Court change of jurisprudencial attitude in the 1970s as
regards constitutional protection of individual rights, and the
dormancy of state courts when it came to the development of vig-

orous and independent bodies of state constitutional law detached

from the character of the jurisprudence of the United States

Supreme Court.
It might be helpful to state some principles of the American

system of government dwelling a little in history. It is a fact that
before the enactment by Congress on September 25, 1789 and
ratification by the states on December 15, 1791 of the first ten

amendments to the United States Constitution, commonly known

as the Bill of Rights, fundamental liberties such as freedom from
unreasonable searches and seizures were guaranteed by state
constitutional provisions. Moreover, the federal Bill of Rights pro-
tected, as legal theory advocated and the Supreme Court of the
country decided in 1833 in the case of Barron v. Mayor of
Baltimore 3 those liberties from federal breach only, rendering the

state constitutions guards against encroachments by state gov-

ernments.

3,32 U.S. (7 Pet) 242 (1833).
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It was the post-Civil War amendments to the Constitution,
namely the Thirteenth, Fourteenth and Fifteen Amendments,
which brought about new guarantees of equality and liberty
whereby the federal government committed itself to protect citi-
zens against violations by the states. Despite the fact though that
the Fourteenth Amendment imposed immediate federal restric-

tions on state interference, decades passed before these restric-

tions were actually applied against the states. It was not until
1925 in the case of Gitlow v. New York ,4 that the federal Supreme
Court declared that the First Amendment guaranteed the free-
doms of speech and press against violations by the states and
until 1949, in Wolf v. Colorado 5, that the Court applied the Fourth

Amendment against unreasonable searches and seizures by state

officials. The consequence of this jurisprudencial stance of the
Supreme Court was, that for almost one and a half century of the
history of the United States of America, untilGitlow was decided, it
was the states' bills of rights and not the federal one that pro-

tected citizens in their relations with the state governments.
AfterGitlow the federal Supreme Court started filling the
gaps, by adopting the rationale that because certain parts of the
federal Bill of Rights were indispensable to an ordered scheme of
liberty, there was reason to encompass them in the Fourteenth
Amendment, thereby rendering them applicable to the states.
Consequently, the relevant process, described in the legal jargon
as incorporation of the Bill of Rights, began. Between 1925 and
1970, but predominantly during the 1960s, the United States
Supreme Court led by Chief Justice Warren, by using the

4,268 U.S.652(1925).
3,338 U.S. 25 (1949).
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Fourteenth Amendment to impose national standards of fair pro-
cedure and equal treatment in the states, made the vast majority

of the provisions of the Bill of Rights applicable to the state consti-

tutions.

Following the expansion of the federal constitutional guaran-
tees by the Warren Court, the protection of individual rights by
the state constitutional provisions lost its usefulness. Not inclined
to take the lead, state courts followed the steps of the United
States Supreme Court. That was the trend between lawyers, aca-
demicians and state court judges. They neglected to examine the
state constitutions in order to determine whether it possibly af-
forded the same or even greater protection. The emphasis was

concentrated in the federal government.
Things started to change in the 1970s. The new Judges ap-

pointed to the Supreme Court brought with them a more conser-
vative legal thinking. As a result, their decisions as regards fed-
eral protection of individual rights reflected this. And that was

exactly the incentive for justice Brennan, writing in the Harvard
Law Review in 1977, to observe significant changes, for the worse,
in the Supreme Court's attitude towards individual rights.

Primarily, he and others detected a retrenchment of the Supreme
Court, then led by Chief Justice Burger, from its previous
favourable position of protecting the rights of American citizens
against both federal and state breaches. Secondly, they saw a de-
liberate barring of the door to the federal courthouses by means
of procedural devices, to limit adjudication of claims against state
action. Thus, Justice Brennan urged state courts to look into their

own constitutions, and become thereby a new fountain of individ-
ual liberties.
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This is how the movement of New Judicial Federalism was
born. The early literature was mainly devoted to criticising state
court decisions for what New Judicial Federalism proponents
described as sloppy or inappropriate constitutional decision mak-

ing practices. These practices included avoiding reliance on state

constitutions at all,¢ inadequate interpretation of the latter with

the consequence that poor guidance was offered to litigants and

judges?, and finally inappropriately relying on federal rules as
tools of construction of state constitutions.8 As the movement
grew, its followers started to argue that state constitutional ju-
risprudence should be considered as something more than a vehi-
cle for re-litigating individual rights cases lost in the federal
courts. An overwhelming consensus has been created within the
movement opposing the so-called "reactive" state constitutional

jurisprudence, whereby state rulings reject federal constitutional
decisions only on the basis of the state court's disagreement with

the outcome.? Instead, state constitutional law should follow its

own particular way on the strength of it being an independent

body of law.
New Judicial Federalism supporters use a variety of

arguments in favour of state constitutional independence. Some

claim historical reasons based on the fact that state constitutions

6. See for example C. G. Douglas, III, "State Judicial Activism-The New Role
for State Bills of Rights", Suffolk Law Review 1123, 1144 (1978; S. S.
Abrahamson, "Reincarnation of the State Courts", 36 Southwestern Law
Journal 951, 957-58 (1982); S. Mosk, "State Constitutionalism After Warren:
Avoiding the Potomac's Ebb and Flow" in "Developments in State
Constitutional Law" 201 (Bradley D. McGraw ed., 1985).

7. H. Linde, "First Things First: Rediscovering the States’ Bill of Rights"" 9

University of Baltimore Law Review 379, 390 (1980).
8, E. B. Spaeth, Jr., "Toward a New Partnership: The Future Relationship of

Federal and State Constitutional Law", University of Pittsburgh Law Review
729,736-37 (1988).

9. See for example P. J. Galie, "The Other Supreme Courts: Judicial Activism
Among State Supreme Courts”, 33 Syracuse Law. Review 731, 779, 786 (1982).
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predated their federal counterpart, serving therefore as models
for the drafters of the latter and the federal Bill of Rights.10 Others
point to the differences between the state and the federal
constitutions and argue that the reason for the creation as well as

the differences in text, completely distinguish each one from the

rest of them.!l Additionally, state courts are institutions signifi-
cantly distinct from the federal courts in both their authority and
the way this authority is exercised. These differences necessarily
define an independent body of law. Finally, the argument is put
forward that a vigorous and independent body of state
constitutional law is not only contemplated but demanded by the
American federal system. In a federal structural framework the
constituent entities are supposed to act as counterweights to the
central power, an arrangement designed to protect liberty. A

strong, independent state constitutional jurisprudence is a nec-
essary aspect as well as a condition of a healthy federalist

construction.12
State constitutionalism has developed to the point where

different methods of analysing constitutional claims have
emerged. The models that are proposed have generally been

identified as the primacy, the interstitial and the dual sovereignty
ones.

The primacy model, most eloquently supported by Justice
Hans Linde of the Oregon Supreme Court has also been called the

self-reliant approach.13 It considers the state constitution as an

10, see note 7.
11, B. Newborne, "Forward: State Constitutions and the Evolution of Positive

Rights", 20 Rutgers Law Journal 881, 893-901 (1989).
12s. S. Abrahamson, "Homegrown Justice: The State Constitutions" in
"Developments in State Constitutional Law" at 306, 314.

13, This method has also been supported by Abrahamson, Douglas, Folk,
Collins and other distinguished judges.

30



independent source of rights and relies on it as the predominant,

fundamental law. Because under this model federal law and anal-
ysis are not presumed correct, even when a developed federal
precedent or doctrine is available, state courts are urged to exam-
ine the state provisions and the state history, doctrine, text and

structure first. Only if the result sought falls below the standards
set by the federal Constitution should the state court decide the

case on the basis of the federal law. The state courts have an obli-
gation to look into their own constitution the way the United
States Supreme Court would with the federal document. According
to the primacy model then, federal law is limited to a secondary
position.

The interstitial modeli4 dictates that the state courts should

recognise the federal doctrine as being the <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>