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. Die Staatsgewalt geht vom Volke ayé.
Aber wo geht sie hin? '

- Bertold Brecht

A

For more than a>decade, écademic institutiohs-have been hnder .
fire. Unlike the ph;énfx, however, the principle of uniVersify’A
autonomy has not emerged unscathed froh the ashes of»what haé been -
Iabeled a “revoluiioh in the relationship of law and social'pplicy.“1
As {nstituti§ns of highér‘learning'become ali‘the more dependent

upon public financing throughout advanced industrial nations, they

" are steadily being pulledAinto their respective central politica1->

legal systems. Decisions Eearing on the~adminfstrafion as welj‘as

the substance of higher education have become thé domain of state

legislatures, the federal bureaucracies and déte]y of thelcoutts}
This work fbcuses on the manner in wﬁich German’Supefior court;

first sought to influence and ultimately came to dominate the

university reform process during the period of 1965-1979. | argue

that the judiciary has served as the primary vehicle for political
conflict resolution (or avoidance); in so doing, the constitutional

and administrative courts have become the single most important

‘element in the university task environment.with regard to the process

of legislative reform. Ruiings issued by .the Federal Constitutional

Court (Bundesverfassungsgericht) have tackled head on the most con-:
troversial issues facing German higher education, including questions

of admissions criteria, the determination of ¢lassroom ''capacities'!
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and acceptable teaching loads, restrictions on the participation

of faculty, -students and staff in decisions on‘teachinjfand re~

search, and dovernment supervision of personnel polity.ﬁ These

- rulings by educational non-experts have been translated into’

legélly*codified guidelines for the LSnderngbvernment5‘undér'the
guise of the 1976 Federal Framework Law for~HiQHer-Edgcation“

(Hochschulrahméngesetz = HRG).

The paper begins with a general history of the univefsity -

- reform process, arguing that -changes within the German institu-

tions of highér learning over the last ten years have, for the
most part, been externally inducéd. It divides the reForm pro-
éess iﬁtb thrée stages, “exﬁgnsion,“-“standardization " énd
rationalization," énd testifies to a'numbér of méjor shifts in
academic reform oEjectives accompanying each phasé. >I then ex-
amine the impact of three Federal Constitutional Court

decisions on the reférm_measures undertaken by German pérliamen-

tarians. Finally, | conclude with a sUmmary of reform accomplish-

~ ments to date, along with a general assessment of the signifi-

cance QfAjudicia] activish.brought»to bear on German higher

‘educational politics.

A. ' THE SETTING: "“HIGH TIME" FOR EDUCATIONAL REFORM

Because of its status as an advanced industrial society,
the German Federal Republic could be thought to share many of

the goals of its Western neighbors. Yet in a comparison of



a1

CA

‘served as "a present day Europeah examp]e of a failure to-plan.

educational reforms among EUropean,Community nations within-the

‘last two decades, the FRG clearly lagged behlnd In 1965.

Torsten Husen maintained that the west German educatlonal system
w2

. The ”educatiohal catastrophy,“-first~e;pfored»in depthlbyeGedrg<
'Picht in 1964, was particufarly visible at the“tertiary level,3
‘Academic rnstitutions continued.to be dominated by the:kihds ofA
lhierarchial struetures and authoritarian teaching methods that had

_characterized German education prior to 1939. Reforms in the areas’

of curricula revision, teacher training programs, university

governahce-and admissiohs poiicies were long overdue.'AFurther, o
despite the post-war commitment to more democratic forms of~50cio-’

political organizatioh, the number of stddents:from workfng class

families admitted to the universities rémained at the level of

f:ve to ten percent -- even though enrollments had more than

doubled by 1965,

Picht demanded that education be made the‘nation‘s number one

- domestic prlorlty for - pedagogical as well as for socnal and

economic reasons. Ftrst, he warned that an- extreme shortage of
teachers and'elassroom facilities was inevitable, in light of the
additional two millioh children ahodt to des;end‘upon the cduntry's
elementary sehoo]s -~ the first wave of thebpoat-war-Baby Boom;
obviously the qualityrof education would be seriouely impaired if

existing personnel and classroom space were only to be maintained at
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existing levels. Secondly, Picht pointed to significant im-

‘balances at the Lander level, owing to. the decentralized

administration of education; schdol‘childrenviﬁ“provihcial-agri-

cultural regions in particular were not able to meet even the -

‘comparatively low-level national standards, and family transfers

from State to state disadvantaged elementary-aged pupils more

than their elders. Thirdly, Picht projected the end of wirtschaftswunder;>

In an age of technology and specialization, an educationai”system
based on 19th century philo§Ophical principles posed a thfeat~to.
the economic health of society 55 a whole. Entrance fnto:the
Common Market and increasing international competition required

the 'production’ of ever greater numbers of ski1]ed laboferé,'which'

would hike the brice (and the value) of education at all levels.

- The primary financer in Germany had always been the State; but

public investment in‘education’héd; in fact, decreased from 3.31
percent of the national budgat in 1958 to 3.26 percent in 1360 and
2.9 percent in'l962? Picht placed the blame on the form of cultural-

educational administration: the Lander exercised complete control -

"over legislation and administration, while planning and financing =

powers not specifically delegated in the Basic Law-were covetad by

authorities at the ndtional level. |
In-1965, sociologist Ralf Dahrendorf underscoréd'Pi;ht‘s

analysis of impending doom. Then he introdgced anothér'criticall"

variable which was to become the bane of university existence, viz.



the notion ;hét_Bildﬁng ist Butgérrecht_e- education,:in~thé larger
sense, is é ci§il righi.s‘ Déhréndorf emphésized that,éducatioﬁal‘
reform was'not only‘crﬁciél in Fegard"to the»nafién’s‘future economic.
and~scienfffi§-demands, but‘also;in I{ght of changing sociél need$.
Afflﬁence, he argued, wés onfy:one dfmeh;ion of freedom inié‘
démocrétic society. 'Article.IZ/l'of the‘Grundgesetz (the “Basic Law' :
seEving as the provisionaf‘constitﬁtion) guaranteed all tftizens the
righf to théose freely theirjvoéations, educétional»facili;ies and-
places of work, és did're$pective articles in the Lgnder*étatdteS.L

The State had no_alternative but to make-ChancengJeichheit -- ‘equal

Spportunity -= the basiS of subsequent educational reforms. In
retrospect,’it was‘thg introdﬁction of constitutional righfs fnto the
reform discbsSion at this early date that unleashed thefFurieé of
hPoliticization“ and “Légaliéétionﬁthichﬂhave plagued refcrm efforts
at the tertiéry level for the last ten years, a development to which

| shall return later on.,

'B. PIECEMEAL ENGINEERING: REFORM IN THREE STAGES

in pfinciple, fhg FedefaliRepublic's approach to higher educa=-
tioﬁal reforﬁ bears a .certain resemblénte to what Cyert and March
havé labeled “'problemistic seérch.“sj Accepting‘the judgment.of the
academic community that the system was “heélthy at the core,"
university reformers limifed themselves~initially to making 'marginal -
adjustments'’ on thé alternéti&és already in uée.7 By simply broaden-

ing access to existing academic structures, they hoped to ‘circumvent



the impending shortages proﬁﬁésied by Picht.
Under the circumsténces, expansion of the tertiafy.Seétor was
a logical first Choige in the search for reform élternatives, béginn-
‘ing in 1965;_7Recuperéting ffom the radical~reductibns‘of 1933?]939,
university énro1lménts returned -to nofmal levels.by-lQSZ;‘StaSiliza-‘
-tion was short-tived, however. Institutions of'hiéher léainihg ex=
.perienced a 76 percent increase betweéh 1952»and lSéﬂ;aand a further
enrollment rise of 108 percent dﬁring\the period 1960-1970. ‘But the
réal'“educational explqsfon“ would occur between 1970 and 1975: the
number of students was to skyrocket an additional 180 percent,8
Phése I, 1965 to 1970, saw educational authorities adopt a
variety of expansion stréfégies, beginning‘with the creation of
<efghteen new higher educational fnstftutions. Offfgia]s further .
attacked the space problem by expanding the existfng universities;
by transforming speciaiized institutes into '‘regular" gniversities;
>by:adding requirements and then accrediting technicél schools with
higher educational status; by shifting labs and institutes, as well
as other support structures to permit better utilization of avail-
able spaces. - The next step was té_swell the rolls of -the écadehic«;
teaching staff, adding a new stratum qf junior faculty;(Mittelbau)A
in order to restore student-teacher ratios tO'fHe normal levels of
" the 1950's. In fact, the ranks expanded from 9,000 “assiﬁtants”
“in 1960, to 18,000 in 1965, to 28,000 by-1971.°

These expansion measures produced two unintended results: 1) ‘the
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increased 'supply actually exacerbated the demand for university .

education in the midst of the‘béby'bpom:-énd 2).yépid'institutional

growth precipitated internal crises of coordination and authority.

Federal expenditures -to higher education had‘increésed by 500 per-

cent, while control over the allocation of those monies remained

constitutionally-vested in the Lgnder. In.order for the Bund to

'succeed in effectlvely dlstrlbutlng subsudies ‘to -the Lander and to

ensure thelr use for expansnon purposes, federal authorltaes held

that it was netessary to@simplify their deaTings with the respective
reﬁipiénfs; The mode of uanérsitypadﬁinigtfatfon.differed sig=
nificantly Fromfstate to‘state,,andfcoordinétion depended upon
voluntary compliance by the Lander.

Phase 11, extendiqg‘from 1968 to 1972 Qas characterized by a
more active attempf on‘the part of stétevofficiéls at both levels‘f
to direct pressing lntraorganlzatlonal and |nter|nst;tut|onal

reforms Standardlzatlon was a strategy |ntended to ald the

national executive in concentrating and managingnits ”new’assis;ance
relationships,” while bringing a broad range of conflicting state

educational priorities more clearly into line with each other and

"with national SPD reform'orientations (especia]iy after 1969). The

Lander viewed standardization as an opportunity for dictating

structural -reforms (replacing ‘traditional "Faculties' with depart-

ments), and streamlining university admissions and governance pro--

cedures (switching to a presidential-management system). Authorities
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figures. (587,400) respectively.

moreover became conscious of the need to agree on more unified -
academic programs to facilitate student transfers across state lines

' L voeo 10 ’ )
to less crowded universities.

Overcrowding in fact became }hg;major brdblem by 1972,\mékihg

it necessary for individual universities to impose numerical limita-'
‘tions on 'student admissions. Enrollment projections issued by the

" new Federal Education Ministry of 280,000 forA1978 and 560,000 for

1980 had been surpasséd by 1960 registrations (291,000) and 1971

11 0n October 20, 1972, the eleVgn

Lander ministers institutionalized the Numerus clausus system by

creating a Central Office for Student Admissions in Dortmund. The

Numerus»clausus principle'app1ied‘esbécially to those seeking to

rehroll in architecture, Eiology, chemistry, dentiStry, medicine,

éharmacy; psychology and the Qeterinarywégiences;

Face to face with the brooding giant~§f finite fi#céf—résources
thatvwa; conjured up by -the recessioh of 1971-72 and thé inflationary
effects of the 1972-73 energy crisis, the Federal Finénce Ministry
broughf university expansion programs tola dramatic halt. Owing to.

fiscal constraints, educational authorities were forced to pursue a

strategy of rationalization, Btheen-1972 and 1976. 'Thqubjective
of this particular reform exercise was to produée more graduates

with higher qualifications in less time at lower cost to concerned

. German taxpayers. _Thengnder ministers of education took advantage

of the brake on national expansion measures to extend their powers

\



‘with respect to the regulation of examinations, and with that, to

intensify their involvement in the curricular reform process. Steps

to streamline curricula and the imposition of tougher exam require-

ments were intended to Udepolftici;é“>the academic environment, as
. well as to discipline individua] university activists,

By the end of the 1960's, finance had become the most critical

aspect of university administration and, consequently, a major source -

of constitutional conflict between the Bund and the Lgnder; In 1969

the Lander were forced to accept a constitutional amendment (91b) that -

extended federal jurisdiction over the highef educational sector in
exchange for one (91a) that promised siénificant federal assistance
1nﬁthe areas of:agricultural, coastal and regional development.12
Aﬁehdment 91b Iéd to a numbér of p$f1iamentary aéts dealing with
university conétruction and federal budgetary procedures, which in
iturn were to lay groundwork for . a nat%ohal Hiéher Educafion,Ac+.13
Federal Edudational Minister Leussink presented the first leéislative
draft to parliament in ]971;‘but by 1972, - political winds had begﬁn
to shift. While the SPD consolidated its méjority in the Bundestag
following the 1972 national elections, State-level'e1ectidns préduéed
a CDUFdominated'Bundesrat, fhatAwas regdy; willing and aﬁle to
exercise a suspensiye veto.égainst three subsequent arafts of the
Framework Law. It goes without saying that the German university
was a house divided, owing to the disruptive eféects of the anti-

Vietnam protests and the student movement. Bund and Lander authori-

‘ties carried their political differences and jurisdictional disputes
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‘Info the halls of parllahenf, each hop}ng to play the role 6f>"+he_

state to the rescue."
The political atmosphere did not bode well for,fhe'hlgher,ed-'

catlonal system. Two sets of cqncefns, restoring bcllflcal order

_and the heal+ﬁ of the economy,iflgured heavf!y In setting the leg?‘

islative stage for'fhé‘unlverslfy reform bill. . Even before +he Fed-
eral Mlnléfry had submitted I+s first official proposal in 1971,

legislative debates over developménfs in the +er+lary sector left

members of par{lament with "an after taste of something controver-

'_siai, somefhlng problematlic and Of;que$¢lonable_va|ue."14 Pessi~

mistic from the sfarf, Their-pol!fftal dispositions led Cerman

par]iamentarians to sound the death-knel! for un!vefslfy aufonomy'

| — loﬁg before they were To succeed In preparing, févisfng and pro-

mulgating the Framework Law.

C. JUDICIAL STIMULUS, LEGISLATIVE RESPONSE: THE GENESIS
~* OF THE HOCHSCHULRAHMENGESETZ (HRG) a

Reformers had employed a variety of sfrafegles,leipansloﬁ and
experimentaticn, standardization and rafionalizaffon, and stiil the
"university prebiem" persisted. ‘Indeed, by:1970 +he higher educa--

+ional crisis appeared to have grown much worse.  Technological spe~

clalization was becoming the slne gua non of a sfaﬁ]e;Gérman econcmy,
fncreasing the demands that w6UId be made on the higher educaflonal

‘ secfér. The Bund had sought to expand Its framework powers; how I+

would be compelled to use them more éxfenslvely, politics permitting.

Forced to cede power after the 1969 electicns, the Christian
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Demoéraflc Unfon took Issue with the SPD‘s’éf;fe'of.éocial~refbfms

In general and enlisted the ald of fhé.courTS‘early in;1973 to chal-
“lenge the policles of Ostpolitik and, later, ln&us+r1a(.co-de+ermih; |
ation, in parf!cular. Lacking an effecf!ve»parlIamenfary‘majoflfy,‘
one might dare to argue, the CDU/CSU camé to view the judchalﬂpFo-‘
cess as I+§ own channel for "exfraparllaﬁenfary opposlflon."15>‘Tﬁe
uflllzaf!éﬁ of the Judlcla! forum to debate academlé;reformrquesflgns
was fhereere-npf—unprecedenfed. |

Slnce the early 1970's, judiclal actlon In the Féderal~Republic‘»

~has Indeed had a»SIganlcanf effect on.fhé'gévernlng sfrué#ures and.
admisslons polfcies.ofjacadem!ckinsflfuflons;  And there Is evidenée
of a growing tendency in The‘dlrecflén of "Jurfdlcéllzaf}on" or

VerrechtlIchung of questions ralsed in a Qar!efy\of‘pollcy doemalins. -

Juridléé[lzaflon Is USQd here to encompass the combined effects of
legal codlfication and courtroom Interpretation of pﬁrllamen+ary
statutes. Juridlcallzation, or what éfhers have more broadly labeled
"pol Iticlized -legalism," Is the procés-s whereby "the constitution Is
repeéfedly Inoned and Its prlnclplés'elaborafed and .Interpreted in
exhaustive detall. Such lega!lsm channe{s recurrent conflicts among
polltical or Ideologlical facfloné‘in,maﬁy (nsfifﬁfions."16
HIsToriCa[[y!_jggjeermén system of Jurisprudence hés been more
concerned with Interpreting and adherling to the letter of the law,
than ff has wifh.expoundlﬁgvupOn lfs spirit.  The coqrf’s role hés
. been an Inherenf!y conéervaflve one (resting on Roman Law), that of

testing current practices against fhe,dlé#afes'cf Baslc Law provisions
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"and restrictions. In recent years, however, . the courts ‘have come

to follow a course of greater soclal activism. - Ironically enodgh,

I+ 1s that other sffonghold of»conser9a+15m, fhe,CDU/CSU, which
has compelled the judiclary to abandon Its old strict-construction- .
Ist approach.

A number of statutes relaTed‘To civil éervlcelrequlremenfs,

.federal budgetary procedures and, of bourse,'unlverslfy construc-

tion subsidles promulgated between 1969 and 1971 ‘lald the founda-

+1on- for a natfonal Higher Educatﬁon Act. - The tirst legislative
draft presented to parliament in 1971 provoked strong partisan
reaction. The SPD Qerslon foresaw the Introduction oflfhe compre-
hensive unlverslfy nationwide, Included prov!slohs for currlcular

and personne! reform, and accepted the principle of Institutional

" self~determination (lebesflmmdng) subjecfbfo no speclific parffy

regulation. Shortly thereafter, the CDU/CSU presented Its own

' draft to the Bundestag, which contained a radically dlfferent ap-

proach to universlity governance and rejected the Impbslffon of the

~ "Integrated™ comprehensive model as the norm gbvernfng‘furfher ex~

pansion efforts. - _
In a landmark decision In 1972, the Court found that the Nu- -

merus clausus system devised to meliorate the overcrowding of es-

pecially popular disciplines violated the precepts of . Art. 12/1 GG.

~In short, the Numerus clausus rested "on the border of constitu-

fionall+y;" I+s appiication was permissible [f and only [f the ed~

ucational faclility In question could prove that its deparfmental.
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'eapaclflee were In fact completely,exhausfed, and untl| Suchrffme
as the Ieglslafore succeedad lp esfapilshlng speclflc, nondiscrim-
Inafory admisslons.criteria or, alfernafively, Tntroduced a "lot-
- tery" sysfem.17‘,The Court, In essencs, challenged federal Iaw--'
makers to develop obJecflve‘and uﬁiﬁerselly.appllcapfe norms for
admlsslon declslohs, a prerogafiveAfhathad~been exerclsed‘solely'A
. by the university In former times. The qu+rces nonefheless‘ex-

- pressed their sfrong preference for academic achlevemenf walflng
+ime anq‘"hardshlp" cr1ferla{ afflrmlng fhe'selec#Ion procedures ‘
* tnformally agreed upon'by the L&nder ministers prler to The]r’fn-
terstate compact ef October, 1972. TheTCoﬁrf also exhorted the
members of parllamen+ to devlse the means for exfend!ng university
capacities. In so dclng, the Judlclary esfab!ished itself as an

- advocate of university exganslon.

The financlal crunch which fol lowed In +he wake of the 1973-74
reeession ulflpafely curtalled common federal-s#afe efforts to -ex-
pand the higher educational system any rprfher. Yet ever more In-
dlvlduals who had been denied entry, owlng to overcrowdlng, appealed
to +he admlnlsfraflve courfs on +he baslis of +helr Art. 12/1 rlghfs.
. Court action served to expedite Lander-reacflon,'and 1974_saw an-
~other trial effort by the states and the West German Rectors' Con-
ference to design e more reliable sysfeﬁifer measuring~ﬁhiversify

capacities (Kbpazlfafsverordnungen), since ‘oo many of the would—be

~ students were actually winning de Jjure contests. Not fhaf there

<

‘was a great deal of legal logic .to the successes met by Individual
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<Chamber'speciallzed'!n granting "temporary Injunctlons." -

14

clalmants. = At the Adminlstrative Court ln'Berlfn, for example, pe-
t+itloners whose last names began with A through K were handed 48 -

rejectlions in the third chamber, at the same time those with the

_first Inltials L to Z came away with 57 acceptances from the four-

teenth Chamber (out of ‘60 or so éases);,meanwhllé,vfhe,¢welffh'
. 18

The narrow Interpretations of capaclty ordlhahces:lmpoéed by

the adminlstrative judges In the interim not only. gave rlse to a

whole new breed of lawyers speclallzing In Numerus clausus cases. ‘
They also.notlceably and |

steadlly Increased the teaching load of each professor
and teaching asslstant.. Moreover, by speclfying which
courses must be taught and which are more superfluous
such Interpretations have .even, for the flrst fime in
the history of the German university, systematically
and effectively subjected to_external controls the con-
tent of courses /my emphasis/. 19

Odce.aga!n the Admfnlsffé?Tve_Cour+7ln Ber! In provides a clas-
sIC’example; The-judgéS»dec!ared fn 1976 that Ingfea& of requiring
medical students to attend a minimum of 32 cl$ss hours per semeéfer'
(+h§‘nonﬁ set by‘fhe natlonal Association 6f Medical Faculty for all
West German Instltutions, not yet afflrmed by the clty-state's Edu-
catlion minister), The'Freé'UnlverslfY was Tq'reduce Ifs:réqulremenf
to 24 hours of Instruction per semésfer.zo' '7 |

In the final analysis then,- the Jddlciary played a direct and

not Inconsequential roie in the process'of rationallzation for higher
education, Involving itself In the determination of what are more or

less cost-effective courses of instruction.
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Unable to Implement directly +he1r’own's+ra+egy‘for higher ed-
ucafional‘béform,:conservafiVe ofemenfsvjolned foroessfo block the
"democraticization” tactics of the s'Pn.' On.May 29, 1973, the Fed-

.eral Consfffufional ‘Court (BundesverfassungsgerIghf) passed down a -
~dectslon In favor of 398 professors and assoclafes, who opposed

the Higher Educaflonal "Prellm1nary Law" (Vorschalfsgesefz) n

Lower Saxohy The Cour+ ruled that fhree-way parlfy in un!verslfy
declsnon-making organs vlolafed the consflfufional rights of the
‘senlor academic staff members as posited In Art. 5/3 GG, clfed

Infra. Moreover, the Court held that these full professors were

to be guaranteed at_least one half of the seats in any body regu-

lating teachling and oxamtnafions (massgebenderggjnf[uss),:ano\as-
sured a clear majorlty (ausschlaggebender Elnfluss) In matters of
-academic hiring, firing and research (even though- tenured full pro-
fessors In most Institutions were outnumbered at least two or three
+o one by junlor faculty and lecturers charged with primary aco- -
demic functlons). Consequenfly, It was fhe‘Consfffoflonal'CourTv

which tock the flfsf critical step In the sfahdardtzafion of unl-

verslty govebnance: by recognizing In principle the need for rep-
resonfa#lon of all groops dlrecf!yvaffecfed-by academic declsions
In cehfraf universlty organs, at the same time lImiT}ng propoo-
+fonafely the amount of Influence each of these groups'could Br(ng‘
to bear on final declision accordlng to their level of "oualiflca-

Tion,“z1

Whereas the Numerus clausus rulings had effect of "throwlng
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unlverslty to the wolves" on case-by-case basls, the Impact of the
Group Uanarsl+y dsclsion was Immediéfe and universal. ‘Berlin leg- "

Islators, ﬁhO»had_announced In January 1973 that There’would'be no

" major aqendmenfs to thelr Higher Education Act prior to the summer¥

of 1975, were the first to rallroad through the Iég!é[a+ureran,Ad-
apfafldn Law slgnjficanfly a]ferlng t+he propoETfonal composition 'f
of~anVersI+y declslon-making organs oh'Novémber 19, 1973.22'.
' Anofher‘consTITUTionaJ’paradox awalted court resclution In 1975,
Article 5/3 GG asserts:. |
' Arf"and sclénce, research and teaching shall be free. Ffree-
dom of teachling shall not absolve from loyalty to the con-
stitution. » ' )
In January,1972} Chancellor Brandt jolned the heads of the Lin-

der governments In formulating guidelines ﬁifh respect ‘to the publlic

employment of right and left Wlng radicals»(Ekfrem!sfénbeschluss of

- February 18, 1972). This ordinance was to subject civil service

candldates to "cbnsf!fuflonal'1oya|+y"_checks, prior to granting -
tenura. Academics were included In Ilghf,bf thelr classlflcation
as clvil servants. Instead of checking personal histories only In

!

cases where "evlidence" was already known to exist, the exception

qdlckly became the rule. Between 1973-1975, the state-leve! "con-

stitutional protection office" in Berlin (Landeskommlssléh) had

received 24,000 "inquires" and was able to provide "evldence® In
1,890 cases, 93 of which actually résulfed In indlviduals being ,
barred frém public employment. In Bavaria the figures were 55,000
"inquiries," 342 with "evidence," and 23 employﬁenf,bans, respec-

Ttvely.23'
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On May 22, 1975, the Jusf!ces.ln_kar}Sruhe pEOCIaImed"Thaf L

aven Those"worklng for the state on a fr!a! or‘proviélonél basis

‘, must submit to a +es+ of. thelr loyalfy (medical and lega! interns).

The Consflfuflonal Court decreed

The political onalfy'obllgaflon requires more than just. =
a formally correct, but otherwlse disinterested, cool, '
Internal ly-distant posturs toward the state and the Con-
stitution; 1+ demands of the civil servant In particuiar
that he clearly distance himself from groups and endeav-
ors which attack, oppose and defame thls state, Its con-
stltutionally creafed organs and the valld -constitutional
order /my emphasxs/ 24

Oné presumes that court Itself will eventually have to. Judge what
consflfufes academic dlscourse dﬁ alternative political Ideo{og!es;
free pollflcal expresslon.or‘a cpoI, djsfanf posfﬁre ToWardS-The.
éxlsflng‘German "sfafe.“ 

In l1ght of these developments, it Is clear that Therexfen—

sion of "politiclized legallsm" Into the domain of educational re-

form pollcy has created the condlflons~under,whi¢h the Judlclal
branch of government emerges as the pubilcfs vehicle for polltical
confllict resolution In the FRG, Legislafofs ars ‘exhorted, even

admonlshed, to broduce thelr oﬁn solutlons, but nonetheless flnd‘

" the range of policy alternatives narrowed with each new set of Ju=

diclal dec[siohs. Thls trend, from my.perspecflve, suggests a
certaln parallel to the decreasing administrative "elbow roﬁm"
afforded the universities In the management of academlc affalrs.
The institutions of hlgherilearnlng were ordered to reform them=
selves, while Lgnder‘lnferférencé made self—reorgénizaflon first

difficult, later Impossible. The courts In turn called the law-
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‘makers to task for not providing quick and effective solutions to .

“university overcrowdlng,'whlle'deflneaflhgvareas In which the par-

Ifamenf on!drno longer be free fo conduéf‘an*experimen+aj or prbb-
lemistic search.- l» | | ‘

. Bad. enough that the legié!éfbrs were oblfgafed'fo adhere to a
~numbervbf proscripticns Con*alned,in'fhe’CoﬁsfifquOnai Court

rulings; equally harmful to the concept of unfversity autonomy was

the. fact that subsequent drafts of the Framework Law followed what -

were essentially political prescriptions appearing in the Justices!'

_oplnions accompany[ngffhe'declslons. Thelr argﬁmentaflons have

become "ever longer and ever more fundamental," renging from 55

-page§ In the 1972 Numerus clausus caée, +o 99 pages on the Group

. Unfversffy, to a 109 page exegesis regarding a 1977 Numerus clausus '

2 From-the pershecflve of unlversity observers, the draft

proposal had an Immediately negative Impact, Invfha* the poiltical
nature of +he debates did more to "diy!de énd conquer" pfoponenfs
of more radical reforﬁ alternatives, than it .dld fo.promofe admin-
istrative effectiveness. Worst of all, pefhaps, was the fact that
the HRG not bnly premised to alter substantially the structure éf
unlversity governance,'+ﬁereby‘dlsregafdlng +he prlnclple of In-l
stitutional self—defermihafién. »l+ Threafenedvéfj?he same tIme to

leave other critical d!mens]ons of university activity, such as cur-

'»_ ricular reform and regulation of examination contents, open to the

discréflqn of the Lgnder, +hose who had been recalcitrant reformers

In the first place.-
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By 1976, the passage of the Framework Law had become a poll+t-

Ical end in Itself, rather than a means to a more effective system

~of higher learh[ng — a classlc case of goal‘dfsplacemenf,‘eépe-

“clally on the part of the SPD, undér-much‘pfeséure from I+s own

left wing, on the one hand, and CDU/CSU forces, on the other. Mem-

bers of the academic commhﬁify In all of the Lgnder sharply crit!-

i

cized +he process as well as the grdducf'of flve years of education-

al-leglslative activity. In this author's estimation, the promhl-n

gation of the Hochg;hujfahmquesefz bolls down to a sfruggle'befween

federa! and state~level aufhorlfies, a Jurlsdictlional dispute exac-
erbated by opposing party-political configura+fons'5+ these fwo
levels and arbitrated by a suppdsedly non-political Judlclary. The

HRG became |aw on January 29, 1976, néf becauseAff promised any

particularly oufstanding advantages for the higher gducaflonél sys-

- tem, but because polliticlans -~ becauss they are polliticians --

needed to attend to other Iﬁporfanf buslhess'fhaf’had been>pos+poned

In the struggles over the HRG.

D. CONCLUSION: JUDICIAL ACTION AND REFORM ACHIEVEMENTS..
The "high priests at Karlsruhe" have undenlably contributed to
the Institutionalization of what were suppose to be temporary, "emer-

gency" prccedufes. ‘Paragraph §3 HRG, which refers to the proTeéflon

of academlc freedcm, contains elements of The Bundesverfassungsgericht's
Radical Ordinance Judgment of 1975. The secticns on university admis-

slons, §27-35 HRG, bear a very strong resemblance to the Constitutional

Court's Numerus clausus ruling of 1972. §38 HRG direct!y incorporates
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On October 23, 1976 the justices declared §32, Sectfon 3/2 HRG
(dealtng with waifing perlods for admissions) nulfl and vold.
They aiso suspended temporarily §35 HRG, which dlvorces applica-

t+Tons and chances for admisslon from one's place of residence.

~ Cne legal crIT:c has labelled- The Termlnology and The Texfual

- the precepfs‘laid down Inbfhe.GrOUp Unlverslfy‘verdlef'of»1979._ﬂ"-'

oufline of The Framework Law an ‘exarcfise In "Karlsruhe-clzaflon."zé

Judiclal efforfs to resolve confllcfs befween The Bund and

~ the Lander, SPD and CDU facflons, pollficxans and bureaucrafs are

not without political costs. The solutions advanced by the judl-
clal branch arelfemporary.afrbesfj eVerY‘acf of-lnferprefatldn; ,
every textual exegesis produces new.e!emen+5 of law. ~Each de-

clsion tends to breed Its own brand of conflict In new areas, not

- to mention the manner In which I+ contributes appreclab{y to the

Court's own workload. As the dissenting Justices In the Group

‘University case shrewdly warned in 1973, the judic!ary»has been

27 fhe

carved-in-stone character of Constitutional Court rulings meéns,‘

on the one hand, that judiclal actors have become the recognized. ’

managers of an InTer-dependence whlcn they In part have helped to

create. The other side of the coln is that academic instltutions

In the Federal Republic have been deprived perhanenfly of the right

to establish primary educational gocals and to determine the best '

means of achlevfng those goals, whlch'osfenslbly poses the greatest

eoncetvable threat “to institutional survival and,academlc freedom
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In the FRG. jEéllfchzedrlegallsm ulflméfely>jfmTTS'The’+Ypes'of

adjustments universities will be able to make,,shduld new soclo=-

eé§nomlc contingencles arise. N
This cbnclus_ion rests In part on a n_dmber of Interviews -

cdnducfed‘w1+h persons who were Involved In all phases of the:

'Jeglslafrve process — acfors'rahglng from members of compeflng -

party factions to cfficlials at the ministerial level, not to

mention those most dlrectly affected by the legislative flurry,

R fhé academic employees. The only commen reac+l§n volced by these

diverse groups was a high degree of dissatisfation. The HRG,

they maintained, was clearly a case where a bad compromise was

conceivably ‘better than no compromise at all. The lawmakers

among them openly admitted that von Unlvergjtgfsau+onomfe I1st

‘nle dle Rede gewesen -~ unlversity autonomy was never a +oplc

of real discussion. Few of the unlveréify groups weré‘drrecfly
or regularly consulted over a longer perlodAof time. Few of fhe‘
leglslators were In 2 position to Identify strongly with +He con-
cept of unlversity autonomy, since thelr primary conCerﬁ_cenfered~
on short-term political accountabl!ity.

The Fedérat Frameﬁork Law for Hfgher Education Inm Its pres—=
en+ form, and the spectrum of State Adapféf!dn LaWS'promulgafed
In its wake, do no+_;ppear to offef a.ﬁofe ioﬁg lasting resolutlon

of tenslons, nor a necessarily durable political consensus on role

of higher education and the Importance of university autonomy In
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the FRG. Then what has been-eccompLEShed during 15 years-of (what

eritics label) the "reform hectic?® R o
In one respecf, the reform has faken hold: '*ﬁe’expenslon pro;

grams begun In the Iafe sixtles have sIgnificanfly broadened clfl-

zen access to hIgher education -- "1f you don't mlnd the walt, that
Walting periods of three to seven years continue to plague _

is. ’ , A
applicants looking for a place In the.hardcore Numerus clausus dis-

The number of students enrolied In the tertiary sector
’... ‘

cipilnes. .
has risen Impressivly from some 373,000 In 1965 to 788,000 In 1974
28 The percenfege of a glven

and to more than 978,000 in 1978/79.
cohort now attending academfc Institutions has also jumped from
less than slx percen+ in 1965 to rougﬁly +weh+y~percen+ by 1979.

Reformers have furthermore brought abou+ a measure of sfan-
dardizaf!on with regard to unlverslfy adminisfraflon and degree
requlremenfs, ‘but the beauty- -of this Imporfanf reform accomp| I sh=

ment appears to be only skin deep. Subsfanflve as well as polltl-
cal dlfferenoes persist from cne state to arofher,»especlally-lo
relation to the teacher training and recru]fﬁenf orac+lces which
re. The HRG did what

remaln under the control of the Lénder minlsters.
I+ was supposed to do In a limited sense, viz. 1t provlaed sfafe-
But a closer

level pollcy-makers wxfh a conmonllega! framework..
look at the eleven Adaptation Laws leads one to conclude +haf the

Framework Law Is about as effective In covering up the differences
. ' -

In Lander educaticnal prioritles as were the empéror's new clothes

9 x o

&

In protecting the sovereign from unfavorable environmental elements.
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Thé regulations have beccme more and more detalled with each legal

- +urn; the disfincflons befween'quaIIfIcaTIons,'eXTrafunéTIénalAaﬁd

otherwise, are more and moré acute. Some. of the Lgndet allow for

-organs of student government; others, such as Bavaria, have out=:

lawed them. Some states guarahfee the legal maximum In assigning

representational seats +o noh-prbfessorlal groups,‘p+heﬁ]hold par-

29 yitimately,

t+icipation in decis{on;makl ﬁg' _bodies‘ to minimal "lévéis.
+he standardization of_acédemic prograhs wili dépend uponxfhe éoop-
erative eff§r+s and compromise agreements worked oﬁf’by‘fhe_regidnal
curricular reforh cqmmlssioné, whdse hembers have only begun to tackle
the Tésk at hand.

- Rationalizatlion, that is, the attempt to ensure Jobfrelevanfl

training and a degree of pfofessionaf flexibili+y; while slmul+ane§us!y

streamlining curriculum, accelerating the learning process and Holdlng

down costs, Is an objective that can only be affalned.fhrough +he'
clever use of mirrors. Pol I+1clzation of Tﬁe university reform [ssue
ﬁas led to greater external cqnfrol‘over the cpnfénf of higher learn-
ing, and assessments by outside agents are-Increésingly based on eco-
nomic criteria. Rationalization measures may assist political author-
Itles in dealing with the question of Insfifufloﬁal éfficlency;’buf

moves In this direction ought not to be equafediwi+h educational ef-

‘fecfivéness. fSuccessfu! rationalizatfon would signify that tangible

benefits have accrued to tndlilduals participating In,TheracceleEafed
leafnfng process as a direct consequence of leglislative reform activ-

1ty. Present academic unemployment statistics In the Federal Republic
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belle the benaflté'qflmass educéfioﬁ»fdr mass educéffoh's‘sake.
Raflonallza+lon, In many respects, has falled TOvsafvlcg reform
‘objectives. | ' ‘ : S o
o I+ 1s highly unlikelyvthafiofflclals In:fhevfedéral‘RepUbllc
will Jump at the chance to enéaéeiln a process of "rolling reforms."
What German poliflélaﬁ wéuid be'willing to reépen>fhls iéglsla+!§e'
Pandora's box‘on a regularized basis? My suspicion Is that fhe
aCadémIE Institutions ThemseIVés would Qind up worse for the weér-
and tear, as each successive backage.of regulafiong’Is mors bureau;
cratically and legally Elnding than the one that went before. Ap-
pealsv?b‘fhé Judiciary In ma++érs of higher educaffona} politics .
have become more or less s#andarg‘opera+lng procedure In the Ger- |
man Fedefal Republic, but juridical'responses pgﬁ;gg; do not guar-
anfee'fhaf coéperaffon and cooralnaflon'wtll ensde‘among-compeflng‘
par+!san groups. ‘The “universlfy problem" - 1s In fact symptomatic
of more fundamenfai social and polltical cleavages. . At the baslis
of the "educaTJonal-cafasffophe“ was a recogﬁiflon that advancéd
Tndustrial Germahy'has become a very ccmplex,’!nfefdependenf soci~
ety whose prdblehs require céllecfive solutions. Whether the Bund

or fhe»Lghder ought to dominate the .educational policy process is
no longer the Issue. Much more serious questions arise Eegardingi

u)

a4y

the judiclary's own InstItutlional manda+e to plaée consfr*ﬁflonal
rights above political imperatives. In responding directly to ju-
dictal stimull, legislators have fallen prey to a new double binds

they have Inadvertantly provided encouragémen+ to cltizens, who
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- seek to guarantee the practice of in&lvldua{ flghTs through fheAv

v

courts, and the CourTs' prescriptions +then serve as the basis
o for growing restrictions on the freedom of the whole, beyond

the realm of academics.

.om
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