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THE NOT SO GREAT WRIT: CONSTITUTION
LITE FOR STATE PRISONERS

Ursula Bentele*

“Professor of Law, Brooklyn Law School. B.A. Swarthmore College; J.D. University of Chicago. Many thanks to

my colleague Susan Herman for her always insightful comments, to Jonathan Kirshbaum for his masterful
command of the theory and practice of federal habeas law, and to Brooklyn Law School for the support provided
by the summer research stipend program.
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L INTRODUCTION

Following up on a previous piece describing the limiting effect of confining
federal habeas relief to violations of “clearly established Federal law, as determined by the
Supreme Court,”" this brief essay focuses on a particular set of cases to examine further
the constraints the Court has placed on the grant of relief to state prisoners. Over the past
seven terms (October, 2009 to June, 2015), the Court has issued summary, per curiam
reversal of grants of federal habeas corpus relief by circuit courts of appeals at the behest
of wardens, without briefing or oral argument, in eighteen cases, including seven
involving death sentences.’ By contrast, in only five cases did the Court reverse denials of
habeas relief per curiam, and those cases presented highly unusual circumstances.”
Shining a bright light on cases in which the Court saw fit to undo a determination by a
federal court of appeals that a state prisoner had been deprived of his constitutional rights
reveals the extent to which the Great Writ has been diminished by the Court’s restrictive
reading of the Anti-Terrorism and Effective Death Penalty Act of 1996 (AEDPA). State
prisoners are entitled to relief from federal courts, it appears, only for the most blatant
violations of their rights — they must be content with Constitution lite.*

The summary reversals of cases in which a panel of one of the circuit courts of
appeal, the courts directly below the Supreme Court, found merit in petitioners’ claims
continue the trend of interpreting AEDPA in a way that makes it virtually impossible to
overcome the deference now due to state court rejections of constitutional claims. To
understand the dramatic changes wrought by the Supreme Court’s interpretation of
AEDPA, it is useful to recall the position of state prisoners seeking redress of their
constitutional rights before that statute was enacted. Petitioners who had followed the
proper procedures (giving state courts opportunity to rule on their federal claims, not
procedurally defaulting them, and overcoming any harmless error argument) had the right
to have a federal court decide, viewing the question de novo, whether their constitutional
rights were violated in the state court proceedings.” Now, state prisoners have only two
ways of securing de novo federal court review of federal constitutional claims alleged to
have been wrongly decided by the state court: through a grant of certiorari on direct
review (with the Court hearing about 75 cases per year of more than 7,000 petitions filed)
or by overcoming a finding of procedural default.®

! See Ursula Bentele, The Not So Great Writ: Trapped in the Narrow Holdings of Supreme Court Precedents, 14
LEWIS & CLARK L. REV. 741, 743-44 (2010).

* See infra Appendix A (listing cases reversing grants of habeas relief).

* See infra Appendix B (listing cases reversing denials of relief); see also infra notes 159-64.

* While this essay does not directly engage with the ongoing debate about the role of federal habeas review
prompted by Nancy King and Joseph Hoffmann’s book HABEAS FOR THE TWENTY-FIRST CENTURY: USES,
ABUSES, AND THE FUTURE OF THE GREAT WRIT (2011), the reader will correctly infer that the author’s
sympathies lic with those who, unlike King and Hoffmann, still see a significant role for federal courts in
ensuring the protection of constitutional rights in state courts. See, e.g., Justin F. Marceau, Challenging the
Habeas Process Rather than the Result, 69 WASH. & LEEL. REV. 85, 198-99 (2012).

> See, e.g., Brown v. Allen, 344 U.S. 443, 462-64 (1953).

® When a state court relies on an independent and adequate state ground, such as failure to raise appropriate
objections, to deny relief on a constitutional claim, rather than addressing the merits, federal courts that find
either “cause and prejudice” for the default or a showing of actual innocence may address the issue of whether
the petitioner’s rights were violated de novo. See House v. Bell, 547 U.S. 518, 536 (2006); see also Murray v.
Carrier, 477 U.S. 478, 485, 495-96 (1986). One scholar views that potential avenue for relief as showing that the
Court has a logical approach to the habeas remedy consistent with notions of fault comparable to those applied to
constitutional torts. See Aziz Z. Huq, Habeas and the Roberts Court, 81 U. CHL L. REV. 519, 523, 585 (2014).
On the other hand, it could be seen as perverse to provide a benefit to petitioners who failed to adhere to state
procedural rules.
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In all other cases, federal courts, rather than granting relief to defendants who
suffered a constitutional violation that prejudiced them, instead are limited to deciding
whether the state courts’ refusal to acknowledge the constitutional violation represented
such an unreasonable application of clearly established Supreme Court law that no rational
jurist would agree with the state court.” The extent to which Congress actually intended,
when it enacted AEDPA, to cause such a dramatic shift in habeas jurisprudence is subject
to debate.® Even assuming the legitimacy of the new regime, the way the Supreme Court
has handled cases in which circuit courts granted relief to state prisoners should raise
concerns about the diminished protection of constitutional rights.

The cases examined for this essay demonstrate the Court’s continuing substantive
restrictions on the federal habeas remedy for state prisoners, as well as displaying its low
regard for that remedy by the use of summary procedure and a highly dismissive tone.
First, the Court’s definition of what law it has “clearly established” is disconcertingly
narrow, requiring that the Supreme Court confronted on a prior occasion, in which it had
granted its notoriously parsimonious certiorari review on direct appeal, essentially the
same set of facts presented by the habeas petitioner. Second, building on its increasing
deference to any determinations by state courts on the merits of the constitutional claims,
the Court appears to require such a determination to be basically irrational to warrant
federal relief — if any “fairminded jurist™ could arrive at the same conclusion, habeas is
precluded.

In terms of process, the Court issues these reversals without so much as hearing
the respondent — the habeas petitioner who prevailed in the Court of Appeals — on the
merits of why the grant of relief should be affirmed. On petitions by wardens, to which
prisoners respond only to urge the Court not to grant review, the Court is summarily
reversing decisions on the basis that those decisions were so clearly in error as to occasion
no debate, even when dissenting justices disagree. In addition, the per curiam opinions are
written in a tone more appropriate to scold a naughty child than to address an institution
one step below the Supreme Court. The language in the opinions in some of these cases
reflects a disdain not only of the petitioners, but of the courts of appeals that granted their
petitions, hardly in keeping with the significant constitutional rights at stake. Finally, the
few cases in which the Court uses summary reversal when habeas relief was denied
display a quite different pattern.

1L CLEARLY ESTABLISHED LAW

The Supreme Court has continued its pattern, first announced in Carey v.
Musladin, of narrowly defining what law has been so “clearly established” as to warrant

7 See, e.g., Harrington v. Richter, 562 U.S. 86, 100-02 (2011).

¥ See Judith L. Ritter, The Voice of Reason Why Recent Judicial Interpretations of the Antiterrorism and
Effective Death Penalty Act’s Restrictions on Habeas Corpus are Wrong, 37 SEATTLE U. L. REV. 55, 55-56
(2013); see also Elizabeth J. Barnett, Comment, 4 Great Writ Reduced: Why the Tenth Circuit’s Interpretation of
Congressional Intent and Supreme Court Precedent Portends Defeat for State Prisoners Seeking Federal
Habeas Corpus Relief, 58 OKLA. L. REV. 469, 475-78 (2005); see also Diarmuid F. O’Scannlain, 4 Decade of
Reversal: The Ninth Circuit’s Record in the Supreme Court through October Term 2010, 87 NOTRE DAME L.
REV. 2165, 2175 (2012); see also Daniel J. O’Brien, Antiterrorism and Effective Death Penalty Act: Heeding
Congress’s Message: The United States Supreme Court Bars Federal Courthouse Doors to Habeas Relief
Against All but Irrational State Court Decisions, and Oftentimes Doubly So, 24 FED. SENT’G REP. 320 (2012).
The authors of the latter two articles, a judge and assistant attorney general respectively, assume, without
explanation, that it was Congress, rather than the Court, that intended the new meaning of “unreasonable.”

° See Harrington, 562 U.S. at 101-02,
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habeas relief after a state court has denied the federal constitutional claim on the merits. ™
Two consequences, both harmful to the protection of constitutional rights, flow from this
approach. First, interpretation of the provisions of the Constitution designed to ensure the
fairness of criminal convictions and sentences is placed entirely in the hands of the
Supreme Court, with the lower federal courts playing virtually no role. Given the Court’s
limited review of cases on certiorari review of direct appeals, the opportunity to clarify or
expand constitutional protections is vanishingly small. Second, failure to apply the
constitutional principles developed in the context of appellate review to defendants, who
may well have raised those challenges on direct appeal, but whose petitions for writ of
certiorari were (as most are) denied, results in a stark differentiation, sometimes literally
involving life or death, between prisoners whose cases are identical except for the timing
of the Supreme Court’s recognition of the constitutional violation. True, that difference
has long been accepted as the price to pay in postconviction proceedings out of concern
for finality and comity,"" but when the petitioner unsuccessfully raised the claim on direct
review, the result seems particularly unfair. Moreover, using the mechanism of summary
reversal, without briefing or oral argument, for making that critical decision suggests that
the cost is disproportionate to any possible benefit achieved.

One of the Court’s most recent cases emphasizing the requirement that habeas
relief is precluded in the absence of its own clearly established law illustrates the problem.
In White v. Woodall,'> over three dissents, the Court reversed the Sixth Circuit’s grant of
habeas relief to a Kentucky petitioner who had pled guilty to capital murder, kidnapping,
and rape and been sentenced to death.”® The court of appeals had concluded that the trial
judge’s failure, upon request, to give the jury a no-adverse-inference instruction from the
defendant’s failure to testify at the penalty phase (here, the only phase) of his trial violated
law that had been clearly established in a series of Supreme Court preceden‘[s.14 When the
defendant had raised this federal constitutional issue on direct appeal, the Kentucky
Supreme Court rejected it,"”” and the Supreme Court denied the petition for certiorari.'®
That denial, one of almost 2,000 issued that day,17 turned out to have sealed the
defendant’s fate under the Court’s current regime governing habeas review. Had the Court
granted certiorari, it might well have determined that the trial court did indeed violate the
defendant’s rights under the Fifth Amendment by refusing to issue a no-adverse-inference
instruction. Indeed, Justice Scalia’s opinion for the Court denying relief to Mr. Woodall
acknowledged as much: “Perhaps the logical next step from [the Supreme Court
precedents] would be to hold that the Fifth Amendment requires a penalty-phase no-
adverse-inference instruction in a case like this one; perhaps not. . . . The appropriate time

19 See Carey v. Musladin, 549 U.S. 70, 72, 74, 76-77 (2006).

'! See Teague v. Lane, 489 U.S. 288, 308-09 (1989).

2134 8. Ct. 1697 (2014).

Y Jd at 1701, 1707 (containing a dissent written by Justice Breyer, and joined by Justices Ginsburg and
Sotomayor).

" Woodall v. Simpson, 685 F.3d 574, 579 (6th Cir. 2012), rev’d sub nom. White v. Woodall, 134 S. Ct. 1697 .
The Sixth Circuit concluded that the Kentucky Supreme Court had unreasonably rejected the defendant’s Fifth
Amendment claim based on clearly established law set forth in three Supreme Court cases. Id. In Carter v.
Kentucky, 450 U.S. 288, 305 (1981), the Court held that a defendant is entitled to a “no adverse inference”
instruction during the guilt phase of a trial. This Fifth Amendment protection against self-incrimination was
extended from the guilt phase to the penalty phase of a capital trial in Esfelle v. Smith, 451 U.S. 454, 462-63
(1981). Finally, the Court determined that the “rule against negative inferences at a criminal trial appl[ies] with
equal force at sentencing[,]” even where a defendant pled guilty. Mitchell v. United States, 526 U.S. 314, 317,
329 (1999).

* Woodall v. Commonwealth, 63 $.W.3d 104, 115 (Ky. 2001) (distinguishing each of the Supreme Court cases
on its facts).

' Woodall v. Kentucky, 537 U.S. 835 (2002).

"7 See 537 U.S. 812-945 (2002) (listing the cert. petitions denied on October 7, 2002).

https://digitalcommons.du.edu/crimlawrev/vol5/iss1/3
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to consider the question as a matter of first impression would be on direct review, not in a
habeas case governed by Sec. 2254(d)(1).”18

The Court in no way acknowledged that at the “appropriate time,” the Court had
denied review," as it does in all but a minuscule number of cases in which certiorari is
sought on direct appeal. The Court thereby summarily relegated the defendant to
“Constitution /ite,” the watered-down version of constitutional protections available to
state prisoners on federal habeas review. As long as the specific facts of a petitioner’s case
are, in the eyes of a majority of the Supreme Court, sufficiently different from the
precedent cases so that the “clearly established law” does not encompass them, no habeas
relief is permitted. Even if some of the justices on the Court (three, in Woodall’s case)
agree with the circuit court that Supreme Court precedents had clearly established the
constitutional principle on which the petitioner relies, the state prisoner is without a
remedy for its violation, and his execution can be carried out.””

In addition to characterizing the holdings of Supreme Court cases quite narrowly,
the Court in Woodall foreclosed a basis for federal habeas relief that had been assumed to
be available since Section 2254 was first interpreted in Williams v. Taylor®" Justice
O’Connor had included among possible “unreasonable application” scenarios one in
which “the state court either unreasonably extends a legal principle from our precedent to
a new context where it should not apply or unreasonably refuses to extend that principle to
a new context where it should apply.”22 The Court now rejected that possibility, asserting
that the “unreasonable-refusal-to-extend rule” had never been endorsed by a majority of
the Court.”® The Court acknowledged that it is not always clear whether one is applying a
rule or extending it, and that § 2254 does not require an identical fact pattern for a rule to
be applied, rather than extended. Yet for relief to be available under the unreasonable
application clause, a clearly established rule must so obviously apply to the given set of
facts “that there could be no fairminded disagreement on the question.”**

Finally, the Court noted in this case, as it has in several of the recent per curiam
reversals, that habeas relief can never be justified by reference to a circuit court’s own
precedents. Use of lower court cases as part of what law has been “clearly established” is,
of course, expressly prohibited by the language of § 2254(d)(1) (“clearly established
Federal law, as determined by the Supreme Court of the United States”). Yet even if
circuit courts may not extend the reach of Supreme Court precedents in the habeas
context, are they precluded from looking to their own opinions, or the decisions of sister
circuits, in determining what law the Supreme Court has clearly established? The Sixth

8 White v. Woodall, 134 S. Ct. at 1707.
' See Woodall, 537 U.S. at 835.
* Three dissenting justices in another recent case, in which the Sixth Circuit had granted habeas on the ground
that the defendant prisoner was “in custody” when he was taken to a prison conference room, noted the stark
difference between direct review and review of a decision on federal habeas:
Given this Court’s controlling decisions on what counts as “custody” for Miranda
purposes, I agree that the law is not “clearly established” in respondent Fields’s favor. See,
e.g., Maryland v. Shatzer, 559 U.S. 105, 106 (2010); Thompson v. Keohane, 516 U.S. 99,
112 (1995). But I disagree with the Court’s further determination that Fields was not in
custody under Miranda. Were the case here on direct review, I would vote to hold that
Miranda precludes the State’s introduction of Fields’s confession as evidence against him.
Howes v. Fields, 132 S. Ct. 1181, 1185-87, 1194 (2012) (Ginsburg, Breyer, Sotomayor, JJ., concurring in part
and dissenting in part).
1529 U.S. 362 (2000).
2 Jd. at 407.
” White v. Woodall, 134 S. Ct. at 1705-06.
* Jd. at 1706-07 (quoting Harrington v. Richter, 562 U.S. 86, 103 (2011)).
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Circuit in Woodall referred to a prior case in which the court had analyzed the Supreme
Court’s cases involving an adverse inference from a defendant’s failure to testify, noting
that although the high court had not “directly” addressed the specific circumstance at
issue, the principles set forth in its opinions suggested that the instruction requested was
constitutionally required.25 In fact, in the circuit court’s view, the question the Supreme
Court had not “directly” addressed was application of the principle to non-capital cases;”®
given Woodall’s death sentence, that concern was irrelevant. Nonetheless, the Supreme
Court chastised the circuit for basing its conclusion on one of its own cases, broadly
proclaiming that a lower court may not “consult” its own precedents in assessing a habeas
claim governed by § 2254.%

A number of the per curiam opinions that are the subject of this essay, in which
the Court has reversed circuit courts’ grant of habeas relief summarily, without briefing or
oral argument, assert that habeas was not warranted because the applicable law had not
been “clearly established” — there simply was no explicit prior holding by the Supreme
Court on the facts presented. Of course, as any law student knows after a few weeks in
school, the “holding” of a case can be stated in rather general or very specific terms. In the
extreme case, so many facts are incorporated in the holding that virtually any deviation
from those particular facts prevents the case from being binding precedent.”® That appears
to be the route taken by the Supreme Court in the habeas context when determining that
the law based on which relief was granted was not in fact “clearly established.” Reliance
on general principles of constitutional law drawn from Supreme Court precedents, or,
even worse, on interpretation of those precedents by the circuits themselves, is condemned
as departing from the highly deferential standard of review required by AEDPA.

In eight of the summary reversals in recent terms, three involving death sentences
and three sentences of life imprisonment, the per curiam opinions focused primarily on the
lack of clearly established law to support the grant of habeas relief. In its brief opinion

** Id. at 1703. In the prior case, Finney v. Rothgerber, the court had analyzed the issue as follows:
In Carter v. Kentucky, 450 U.S. 288, 67 L. Ed. 2d 241, 101 S. Ct. 1112 (1981),

the Supreme Court held that a defendant in a state criminal trial has the right, upon

request, to a jury instruction that his failure to testify may not be the basis of an inference

of guilt and should not prejudice him in any way. The Court had earlier held that a federal

statute required that a no adverse inference instruction be given upon request of a criminal

defendant. Bruno v. United States, 308 U.S. 287, 84 L. Ed. 257, 60 S. Ct. 198 (1939).

Following Carter, in Estelle v. Smith, 451 U.S. 454, 68 L. Ed. 2d 359, 101 S. Ct. 1866

(1981), the Court held a defendant is entitled to the Fifth Amendment protection against

self-incrimination in the punishment phase of a bifurcated trial of a capital case, declaring,

“We can discern no basis to distinguish between the guilt and penalty phase of

respondent’s capital murder trial so far as the protection of the Fifth Amendment privilege

is concerned.” Id. at 462-63 (footnoted omitted).

The Supreme Court has not held directly that a no adverse inference instruction

is required in the enhancement phase of a bifurcated persistent felony offender proceeding.

It can be argued that Estelle v. Smith should be applied only to the punishment phase of

capital cases, in view of the emphasis the Court placed on that feature of the case: “Given

the gravity of the decision to be made at the penalty phase, the State is not relieved of the

obligation to observe fundamental constitutional guarantees.” 451 U.S. at 463 (citations

omitted). We do not believe this emphasis is significant.
751 F.2d 858, 863 (6th Cir. 1985).
* Finney, 751 F.2d at 863.
¥ White v. Woodall, 134 S. Ct. at 1702 n.2.
** Judges working within the common law tradition of stare decisis are well versed in how to characterize prior
cases from which they want to deviate. A common formulation is to describe the pesky precedent as “best
understood in the context of its facts.” See Ursula Bentele, Chief Justice Rehnquist, The Eighth Amendment, and
The Role of Precedent, 28 AM. CRIM. L. REV. 267, 290 (1991). Rehnquist was referring to Witherspoon v.
Illinois, 391 U.S. 510 (1968), which had announced a strict rule about when jurors could be excluded from
capital trials based on their death penalty views. Wainwright v. Witt, 469 U.S. 412, 418 (1985).

https://digitalcommons.du.edu/crimlawrev/vol5/iss1/3
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reversing the grant of relief to a petitioner serving life imprisonment for rape, the Court
reiterated three separate times that “no prior decision of this Court” clearly established the
principle on which the Ninth Circuit had relied.”® At issue was the Nevada trial court’s
refusal to allow the defense to introduce evidence that the victim, defendant’s former
girlfriend, had made several previous reports claiming that defendant raped or assaulted
her, claims the police were unable to corroborate, thereby depriving him of his federal
constitutional right to present a complete defense.*® According to the Supreme Court, the
circuit court had made the mistake of describing its precedents establishing the right to
present a defense too generally: “By framing our precedents at such a high level of
generality, a lower federal court could transform even the most imaginative extension of
existing case law into ‘clearly established Federal law, as determined by the Supreme
Court.” 28 U.S.C. §2254(d)(1).”"!

The Nevada courts had asserted that the defendant could not rely on a Nevada
statute that explicitly granted defendants in sexual abuse cases the right to present
extrinsic evidence of false allegations because he had not filed the written notice required
by the statute. The Supreme Court declared: “No decision of this Court clearly establishes
that this notice requirement is unconstitutional.”** In response to the Ninth Circuit’s
conclusion that such a notice requirement is subject to examination as to whether it serves
legitimate state interests, the Court proclaimed: “Nor ... do our cases clearly establish that
the Constitution requires a case-by-case balancing of interests before such a rule can be
enforced.”* The Court concluded: “No decision of this Court clearly establishes that the
exclusion of such evidence for such reasons in a particular case violates the
Constitution.”** Of course, if that kind of specificity regarding the holding of precedents is
required, habeas petitioners will virtually never be entitled to relief.

Similarly confining habeas relief to cases in which the Supreme Court had faced
essentially identical facts, the Court reversed the Sixth Circuit’s holding that the
prosecutor’s closing argument in a capital case deprived the defendant of due process.35
Conceding that part of the summation did appear improperly to allege collusion between
the defendant and counsel, the Court was not persuaded that his suggestion that the
defendant tailored his testimony justified the grant of relief: “The Sixth Circuit cited no
precedent of this Court in support of its conclusion that due process prohibits a prosecutor
from emphasizing a criminal defendant’s motive to exaggerate exculpatory facts.”*
Again, habeas relief seems to be authorized only when the Supreme Court has decided a
case on all fours with the petitioner’s.

In addition to granting relief without the requisite Supreme Court precedent, the
Sixth Circuit also committed error in consulting its own precedents, rather than those of
the Supreme Court.” Rejecting the argument that the circuit court was simply considering
those cases to shed light on what law had been clearly established by the Supreme Court,
the Court noted that the general standard regarding prosecutorial misconduct set forth in

* Nevada v. Jackson, 133 S. Ct. 1990, 1991, 1993-94 (2013) (per curiam).

* Jd. at 1990-91.

' Id. at 1994.

* Jd. at 1993.

» Id. The Court described the decision on which the Ninth Circuit relied, Michigan v. Lucas, 500 U.S. 145
(1991), as “very far afield.” Jackson, 133 S. Ct. at 1993. Again, any intelligent second-semester law student
could make a cogent argument to the contrary.

* Jackson, 133 S. Ct. at 1994,

¥ Parker v. Matthews, 132 S. Ct. 2148, 2154-55 (2012).

*Jd at2154.

7 Id. at 2155-56.
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its key precedent, Darden v. Wainwright® did not support the more specific tests
suggested by the circuit court cases cited.” Accordingly, the Court granted the warden’s
petition for writ of certiorari and reversed the circuit court’s decision granting habeas
relief.*°

A third summary reversal illustrates the same pattern. At the first trial of Irving
Cross, the complaining witness had described a forcible assault, while the defendant
claimed a consensual sexual encounter in exchange for money and drugs.41 The jury found
the defendant not guilty of kidnapping, but when it was unable to reach a verdict on the
sexual assault count, the court declared a mistrial.** At the retrial, the complainant could
not be located and, over defense objection, her prior testimony was read by a legal intern
from the State’s attorney’s office upon a finding that the prosecution had made sufficient
efforts to secure her presence.43 The jury acquitted Cross of aggravated sexual assault, but
found him guilty of criminal sexual assault, and the Illinois appellate courts affirmed.**
The Seventh Circuit granted habeas relief (reversing the district court), on the basis that
the Illinois courts were unreasonable in finding the State’s efforts to secure the
complainant’s testimony to be sufficient.” In finding that the efforts did not meet
constitutional standards, given the importance of the witness’s testimony, the court relied
in part on the fact that the trial judge had described the witness’s testimony at the first trial
as halting, while the intern read the testimony without the pauses.”® Regarding her
unavailability, in addition to suggesting various avenues the State might have pursued to
find the witness, the court noted that the prosecution failed to serve her with a subpoena
after she had expressed concern about testifying at the retrial. The Supreme Court
responded to that assertion as follows: “We have never held that the prosecution must
have issued a subpoena if it wishes to prove that a witness who goes into hiding is
unavailable for Confrontation Clause purposes . . . 2% If that kind of specificity is
required in the prior holdings of Supreme Court cases, habeas relief will indeed be limited
to cases that duplicate the facts in those precedents.

Two other summary reversals in which circuit courts had granted relief to death
row inmates also relied on the absence of “clearly established Federal law, as determined
by the Supreme Court.” The Sixth Circuit had found a Fifth Amendment violation when
the police persuaded the defendant to cut a deal before his accomplice did so. The
Supreme Court responded: “Because no holding of this Court suggests, much less clearly
establishes, that police may not urge a suspect to confess before another suspect does so,
the Sixth Circuit had no authority to issue the writ on this ground.” ** Articulating a
similarly narrow description of what previous high court precedents must hold, the Court
reversed the Fifth Circuit’s grant of relief on a Batson claim:

477 U.8. 168, 189-90 (1986).

*° Parker v. Matthews, 132 S. Ct. at 2155.

* Id. at 2156. The case was remanded for further proceedings, but as of this writing, no additional decision has
been forthcoming.

“"Hardy v. Cross, 132 8. Ct. 490, 491 (2011) (per curiam).

42 Id

 1d. at 492-93.

*1d. at 493.

45 Id

% Id. at 491, 493. See Cross v. Hardy, 632 F.3d 356, 362 (7th Cir. 2011) (“A.S.'s testimony at the first trial was
pause-filled and evasive, which may have adversely affected the jury's impression of her, as is perhaps
demonstrated by the verdict of not guilty on the kidnapping count and the lack of a verdict on the sexual assault
counts.”).

Y Hardy v. Cross, 132 S. Ct. at 494.

** Bobby v. Dixon, 132 S. Ct. 26, 30 (2011).

https://digitalcommons.du.edu/crimlawrev/vol5/iss1/3
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In holding that respondent is entitled to a new trial, the Court of
Appeals cited two decisions of this Court, Bafson and Snyder, but
neither of these cases held that a demeanor-based explanation for a
peremptory challenge must be rejected unless the judge personally
observed and recalls the relevant aspect of the prospective juror’s
demeanor.*

Again, requiring such a fact-specific holding in a Supreme Court case before habeas relief
is warranted limits state prisoners to swiss-cheese-like constitutional protections with
major holes wherever the Court has not yet confronted the fact pattern presented by the
petitioner.

Finally, the pattern continues in the current term. On the first day, the Court
summarily reversed, in a per curiam opinion, the grant of habeas to a defendant convicted
of murdering his wife when the prosecution asserted throughout the trial that he had
committed the killing himself, but after all the evidence was in, requested an aiding and
abetting charge.’® The jury, instructed on both theories, found the defendant guilty without
specifying which theory it found to have been proven. The Court justified its reversal both
on the ground that the California courts’ affirmance of the conviction did not contravene
clearly established Supreme Court law and that the circuit court had committed error in
relying on its own precedents.’’

On the issue of how “clearly” the law must be established, the Court defined the
principle at issue in the narrowest possible terms:

[T]he Ninth Circuit’s grant of habeas relief may be affirmed only if this
Court’s cases clearly establish that a defendant, once adequately
apprised of such a possibility, can nevertheless be deprived of adequate
notice by a prosecutorial decision to focus on another theory of liability
at trial. The Ninth Circuit pointed to no case of ours holding as much.
Instead, the Court of Appeals cited three older cases that stand for
nothing more than the general proposition that a defendant must have
adequate notice of the charges against him. This proposition is far too
abstract to establish clearly the specific rule respondent needs. We have
before cautioned the lower courts — and the Ninth Circuit in particular —
against “framing our precedents at such a high level of generality.”
Nevada v. Jackson, 569 U.S. | (2013) (per curiam) (slip op., at
7). None of our decisions that the Ninth Circuit cited addresses, even
remotely, the specific question presented by this case.”’

As in the cases discussed above, the Court seems to require a precedent with a fact pattern
virtually on all fours to warrant federal habeas relief.

Similarly, the Court found fault with the circuit’s citation to its own precedent,
refusing to accept the lower court’s assertion that the previous case had simply applied
principles that had been established by the Supreme Court:

* Thaler v. Haynes, 559 U.S. 43, 47 (2010).

* Lopez v. Smith, 135 8. Ct. 1, 5-6 (2014), rev’g per curiam 731 F.3d 859 (9th Cir. 2013).
' Jd at 1-2.

* Jd. at 3-4 (citation omitted).
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The Ninth Circuit did not purport to identify any case in which we have
found notice constitutionally inadequate because, although the defendant
was initially adequately apprised of the offense against him, the
prosecutor focused at trial on one potential theory of liability at the
expense of another. Rather, it found the instant case to be
“indistinguishable from” the Ninth Circuit’s own decision in Sheppard
v. Rees, 909 F.2d 1234 (1989), which the court thought “faithfully
applied the principles enunciated by the Supreme Court.”™

Apparently disagreeing with the circuit court’s assessment that it was in fact
applying clearly established Supreme Court law, the Court summarily reversed the
decision granting habeas relief.

Another recent case, again from the Ninth Circuit, continued in the same vein.
Habeas relief had been denied by the district court and a panel of the circuit, but the en
banc court reversed in a decision that was, in turn, reversed summarily by the Supreme
Court.> At trial, the defendant, charged with participating in robberies with two
associates, had relied on a defense of duress. Before summation, his attorney asked to be
able to argue both that the state had not proven that his client was an accomplice and, in
the alternative, that he had acted under duress. The trial court ruled that, under state law, a
defendant was prohibited from simultaneously contesting an element of the crime and
raising an affirmative defense.” The state appellate court agreed that the trial court’s
decision was in error, but ruled the error harmless. On federal habeas, the en banc court
deemed the mistake to constitute structural error, the kind of error that is not subject to
harmless error analysis. The Supreme Court declared this ruling not to have been clearly
established, noting that most constitutional errors call for reversal only if the government
fails to show harmlessness, with only a rare type of error requiring automatic reversal;
“None of our cases clearly requires placing improper restriction of closing argument in
this narrow ca‘[egory.”56

In addition to interpreting the relevant Supreme Court precedent too broadly, the
circuit had also cited to precedents from its own circuit. Again declining to accept that the
court referred to these decisions simply to shed light on what law had been clearly
established