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on the draft regulations has not been
established at this writing.

LITIGATION:

In People v. Delta Enterprise Corp.,
No. 360059 (Sacramento County Superior
Court), a final judgment was entered in
October 1988. Civil penalties of $2,500
were assessed against Delta, a New York
corporation, in this action enforcing state
labeling and flammability requirements.
Injunctive relief was also awarded, in-
cluding an order to comply with a man-
datory quality control program. The
Bureau was awarded its investigative costs.

RECENT MEETINGS:

At its March 7 meeting in Sacra-
mento, Chief Damant distributed the
Governor’s 1989-90 proposed budget,
which includes funding for three of the
six new positions requested by the
Bureau. (See CRLR Vol. 8, No. 4 (Fall
1988) p. 57 for background information.)
An additional laboratory technician for
the Home Furnishings Program and two
inspectors for the Insulation Program
were tentatively approved. Requests for
an administrative assistant to the Bureau
chief, a laboratory assistant, and a chem-
ist were denied.

Due to the passage of AB 4007 (Lan-
caster) in 1988, the Bureau plans to
propose amendments to its regulations
to change the use of the term “steriliza-
tion” to the term “sanitization.” The
proposed regulations would also elimin-
ate the requirement of using formalde-
hyde to properly sanitize products. Sani-
tization is currently achieved using for-
maldehyde and high-heat sterilizing
“ovens”. The Bureau is evaluating alter-
natives to formaldehyde while still using
the sterilizing ovens.

FUTURE MEETINGS:
June 13 in San Diego.
September 12 in San Francisco.
December 5 in Los Angeles.

BOARD OF LANDSCAPE
ARCHITECTS

Executive Officer: Jeanne Brode
(916) 445-4954

The Board of Landscape Architects
(BLA) licenses those who design land-
scapes and supervise implementation of
design plans. To qualify for a license, an
applicant must successfully pass the writ-
ten exam of the national Council of
Landscape Architectural Registration
Boards (CLARB), an additional section
covering landscape architecture in Cali-

fornia, and an oral examination given
by the Board. In addition, an applicant
must have the equivalent of six years of
landscape architectural experience. This
may be a combination of education from
a school with a Board-approved program
in landscape architecture and field ex-
perience.

The Board investigates verified com-
plaints against any landscape architect
and prosecutes violations of the Practice
Act. The Board also governs the exam-
ination of applicants for certificates to
practice landscape architecture and estab-
lishes criteria for approving schools of
landscape architecture.

BLA consists of seven members. One
of the members must be a resident of
and practice landscape architecture in
southern California, and one member
must be a resident of and practice land-
scape architecture in northern California.
Three members of the Board must be
licensed to practice landscape architec-
ture in the state of California. The other
four members are public members and
must not be licentiates of the Board.
Board members are appointed to four-
year terms.

LEGISLATION:

SB 572 (Bergeson) is a Board-spon-
sored bill which would amend sections
5651, 5661, and 5681 of the Business
and Professions Code. (See CRLR Vol.
9, No. 1 (Winter 1989) p. 50 for back-
ground information.) Section 5651 cur-
rently requires all applicants for BLA
licensure to pass both a written and an
oral exam. This bill would amend section
5651 to eliminate the oral examination
for instate applicants. Questions current-
ly used in the oral exam would instead
be included in the written exam. The
elimination of this portion of the li-
censure procedure is expected to save
the Board $2,000 per year.

The legislation would also extend
the statute of limitations for filing accu-
sations against landscape architects.
Section 5661 requires that all accusations
against landscape architects be filed
within two years after the act or omission
alleged as grounds for disciplinary ac-
tion. This bill would extend the limita-
tions period to three years after discovery
of the act or omission by the Board or
within six years after the act or omission,
whichever is first.

Section 5681 currently sets forth the
Board’s fee ceilings. This bill would add
a provision authorizing a fee for the
approval of schools of landscape archi-
tecture. Under current law, the Board is
authorized to approve two types of land-

scape architecture schools—four-year
programs and two-year programs. The
four-year programs are approved by an
independent third party on a national
level, and these findings are usually ac-
cepted by the Board. The Board is em-
powered to conduct site visits to the
two-year institutions for accreditation
purposes; however, thus far the Board
has lacked the funds to do so. The
proposed fees assessed to the schools
would help to alleviate budgetary con-
straints in connection with school ap-
proval. SB 572 is pending in the Senate
Business and Professions Committee at
this writing.

AB 848 (Bentley) would add the ser-
vices of a landscape architect to the list
of professions which may be granted
contracts by state and local agencies
based upon demonstrated competence
qualifications rather than competitive
bidding. Existing law contains similar
provisions for architectural, engineering,
land surveying, and construction man-
agement services. This bill is pending in
the Assembly Ways and Means Committee.

FUTURE MEETINGS:
To be announced.

BOARD OF MEDICAL
QUALITY ASSURANCE
Executive Director: Ken Wagstaff
(916) 920-6393

BMQA is an administrative agency
within the state Department of Consumer
Affairs. The Board, which consists of
twelve physicians and seven lay persons
appointed to four-year terms, is divided
into three autonomous divisions: Allied
Health, Licensing and Medical Quality.

The purpose of BMQA and its three
divisions is to protect the consumer from
incompetent, grossly negligent, unlicensed
or unethical practitioners; to enforce
provisions of the Medical Practice Act
(California Business and Professions
Code sections 2000 e seq.); and to edu-
cate healing arts licensees and the public
on health quality issues.

The functions of the individual div-
isions are as follows:

The Division of Allied Health Profes-
sions (DAHP) directly regulates five
non-physician health occupations and
oversees the activities of seven other
examining committees which license non-
physician certificate holders under the
jurisdiction of the Board. The following
allied health professionals are subject to
the jurisdiction of the Division of Allied
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Health: acupuncturists, audiologists,
drugless practitioners, hearing aid dis-
pensers, lay midwives, medical assistants,
physical therapists, physical therapist
assistants, physician’s assistants, podia-
trists, psychologists, psychological assist-
ants, registered dispensing opticians,
research psychoanalysts and speech path-
ologists.

The Division of Medical Quality
(DMQ) reviews the quality of medical
practice carried out by physicians and
surgeons. This responsibility includes
enforcing the disciplinary and criminal
provisions of the Medical Practice Act.
The division operates in conjunction with
fourteen Medical Quality Review Com-
mittees (MQRC) established on a geo-
graphic basis throughout the state.
Committee members are physicians, allied
health professionals and lay persons ap-
pointed to investigate matters assigned
by the Division of Medical Quality, hear
disciplinary charges against physicians
and receive input from consumers and
health care providers in the community.

Responsibilities of the Division of
Licensing (DOL) include issuing licenses
and certificates under the Board’s juris-
diction, administering the Board’s con-
tinuing medical education program, sus-
pending, revoking or limiting licenses
upon order of the Division of Medical
Quality, approving undergraduate and
graduate medical education programs for
physicians, and developing and adminis-
tering physician and surgeon examinations.

BMQA'’s three divisions meet together
approximately four times per year, in
Los Angeles, San Diego, San Francisco
and Sacramento. Individual divisions
and subcommittees also hold additional
separate meetings as the need arises.

MAJOR PROJECTS:

Enforcement Program. The outstand-
ing backlog of complaint processing and
investigative cases claimed DMQ’s atten-
tion at the March meeting. (See CRLR
Vol. 9, No. 1 (Winter 1989) pp. 50-51
for background information.) As of
December 1988, approximately 789 com-
plaints had not yet been assigned for
investigation. Of the 789 complaints not
assigned, 80% were characterized by
DMQ Enforcement Chief Vern Leeper
as complaints involving a potential for
patient harm or needing additional infor-
mation before a case disposition decision
could be made. About 65% of these
cases with a potential for patient harm
have been unassigned for a minimum of
three to six months.

In an effort to cope with the increas-
ing workload, DMQ adopted Leeper’s

reprioritization policy. (See supra
FEATURE ARTICLE for background
information.) The adopted policy rede-
fines priorities which are assigned to
incoming patient complaints and investi-
gations so staff can determine whether
to investigate formally, informally, or
not at all.

Under the new system, Priority 1
cases are those which demonstrate actual
or high potential for patient harm. The
less severe Priority 2, 3, and 4 cases,
including complaints which may or may
not involve potential patient harm, will
be handled by consumer services repre-
sentatives, medical consultants, and in-
vestigators. Priority 3 and 4 complaints
related to lesser quality of care issues
and violations of the Medical Practice
Act will be handled with informational
and warning letters to the offending
physician. Unfortunately, only 20% of
the current backlog consists of these
“less serious” complaints. The remaining
80% of complaints with potential patient
harm remain in the hands of overburden-
ed enforcement staff. Currently, DMQ
investigators carry two to three times
the caseload of any state agency investi-
gating consumer complaints.

DMQ hopes to accomplish three
major objectives with its reprioritization
policy: (1) achieve timely completion of
investigations with serious patient care
allegations; (2) emphasize early inter-
vention on practice problems by less
formal or more streamlined investiga-
tions; and (3) adopt target dates of 30
days to initiate investigations and 180
days to complete them.

The Quality of Medical Care in
Nursing Homes. At DMQ’s March meet-
ing, Jeannine English, Executive Director
of the Little Hoover Commission, and
Commission principal staff consultant
Michael Cannon presented an overview
of findings and recommendations follow-
ing a recent study on medical care of
nursing home residents. (See supra
agency report on LITTLE HOOVER
COMMISSION for complete summary
of this report; see also CRLR Vol. 8,
No. 4 (Fall 1988) p. 58 for background
information.) The Commission was ap-
palled to find BMQA “singularly inactive
[in this area], having neither adopted
standards of care for nursing homes nor
instituted a fine and citation system for
those who fail to provide adequate care.”

The Commission called particular at-
tention to the absence of available quali-
tative and quantitative data on medical
care in nursing homes. “[I]t is, in itself,
one distressing indicator of the low pri-
ority which this issue had had for both

the Licensing and Certification Division
and for BMQA.. [t]here is virtually no
quantitative data available from either
BMQA or from the Licensing and Cer-
tification Division concerning physician
performance and behavior in nursing
homes.” The absence of data on physi-
cian competence and nursing home pa-
tient complaints is the result of “sus-
tained inattention” by BMQA, coupled
with the lack of any requirement that
BMQA oversee professional behavior of
physicians who visit nursing home patients.

In response, DMQ noted that several
Commission recommendations were or-
iginally made by BMQA. However, the
biggest issue for DMQ was inadequate
reimbursement for nursing home patient
visits. Currently, physicians are MediCal-
reimbursed for one patient visit per
month. The Commission acknowledged
that reimbursement for providers is of
major importance. The Commission, how-
ever, “rejects the view that the central
impediments to increasing the quality of
medical care, or, indeed, the quality of
long term care in general, are, first and
foremost, increased payments to physi-
cians...[t]here is no intuitive reason to
believe that were physicians to be re-
imbursed incrementally more for work-
ing with long-term care residents that
such an increment would, in turn, lead
to improved quality of medical care for
those nursing home residents.”

Site Visit Report. The draft site visit
report on foreign medical education, ap-
proved at DOL’s December meeting,
contained recommendations to increase
the required number of postgraduate
training (PGT) years from one to three,
and to consider a competency examina-
tion for all those in PGT. (See CRLR
Vol. 9, No. 1 (Winter 1989) p. 51 and
Vol. 8, No. 4 (Fall 1988) p. 59 for
background information.) At DOL’s
March meting, a memo from former
Board member and consultant Dr. Lindy
Kumagai indicated that a standardized,
reliable clinical competency examination
will not be available for several years,
making this proposed requirement im-
practical. However, a three-year PGT
requirement appears to have some sup-
port from the California Medical Associ-
ation (CMA), and would enable DOL
to avoid the problem of approving indi-
vidual foreign medical schools.

An increased PGT requirement for
licensure would affect the number of
residents in training who are authorized
to write prescriptions and sign death
certificates. Kumagai suggested that qual-
ified individuals might receive a “cer-
tificate of registration” which would
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permit them to perform certain physician
tasks. Many in PGT who “moonlight”
outside the PGT program also would
need some kind of license to continue
any employment as physicians.

The DOL voted to approve the draft
report to the legislature with the recom-
mendation to increase the required PGT
to three years for all medical graduates,
but to omit discussion of the clinical
competency examination from the report.

A change in the PGT licensure re-
quirement would require legislative
action. Counsel Greg Gorges indicated
that any “certificate” process would
have a broad impact on existing statutes
which reflect licensure status and would
need careful study. DOL will work with
the Board’s Legislation Committee to
find a representative to introduce legis-
lation increasing the required PGT to
three years.

Section 1324 Training Programs. At
the March meeting, a representative from
CMA’s Committee on Medical Schools
criticized the physician training pro-
grams approved by DOL under section
1324, Title 16, California Code of Regu-
lations (CCR). The section 1324 pro-
grams are individually evaluated by
DOL, as contrasted with the majority of
PGT programs which are approved under
the rigorous standards of the national
Accreditation Council for Graduate Med-
ical Education (ACGME).

According to CMA, the section 1324
programs are objectionable for three
reasons: (1) they create a dual quality
standard—section 1324 programs have
no written standards while ACGME has
well-defined criteria; (2) section 1324
programs offer insufficient training, yet
an applicant will pay as much as $35,000
for a position; and (3) no demonstrated
need exists for section 1324 programs—
citing a physician oversupply in Califor-
nia, the legislature and the AMA’s Li-
aison Committee on Medical Education
(LCME) have urged a reduction in the
number of PGT positions at hospitals.
Dr. Kumagai also warned DOL about the
dangers of setting itself up as an accredi-
tation agency for section 1324 training
programs. CMA requested that the sec-
tion 1324 programs be phased out.

In response, DOL members stated
that only a small number of section
1324 programs are still in existence, and
that they serve foreign medical graduates
who are excluded from ACGME pro-
grams. A discussion of section 1324
programs was placed on DOL’s agenda
for the June meeting.

Role of DOL Committees. At DOL’s
March meeting, Department of Consum-

er Affairs counsel Greg Gorges respond-
ed to DOL member Dr. J. Alfred Rider’s
question as to why all DOL members
may not serve on DOL’s Application
Review Committee.

The Division’s Application Review
Committee (a panel of four DOL mem-
bers which reviews applications for
licensure which are not routine and
which staff is not able to handle) and its
Special Programs Committee (another
panel of four DOL members which re-
views all applications for fellowships,
registration of faculty members, special
clinical training programs, and hospitals
for undergraduate clinical training) were
created in March 1987 to replace the
Division’s former “Credentials Commit-
tee”. (See CRLR Vol. 8, No. 2 (Spring
1987) p. 61 and Vol. 8, No. 1 (Winter
1987) p. 59 for background information.)
Both committees meet in closed session
to discuss cases referred to them by
staff, and report statistical results at the
next open session. The split of the Cre-
dentials Committee into two separate
committees was intended to alleviate
DOL members’ concerns about personal
liability for decisions they took no part
in making. Licensing decisions made by
the two new committees are intended to
be final; the entire Division does not
ratify the decisions of the individual
committees.

Dr. Rider, currently a member of
the Special Programs Committee, ex-
pressed concern about the possibility of
being held liable for the decisions of the
Application Review Committee. Both
Dr. Rider and DOL public member
Audrey Melikian stressed that they “have
absolutely no feel as to what the Division
is doing regarding licensing now, and no
idea what decisions and exceptions are
being made.” Dr. Rider expressed his
desire either to be on the Application
Review Committee, to be at the meetings
of that committee so he would have
more information on the decisions being
made, or to receive more information at
DOL’s open sessions (rather than mere
statistical information), so that he could
intelligently vote to approve that com-
mittee’s decisions.

Counsel Gorges reminded Dr. Rider
that the Division does not ratify the
decisions of either committee; it merely
accepts the reports of both committees
at its open meetings. Further, under sec-
tion 11126(c) of the Government Code
(the Bagley-Keene Open Meetings Act),
the Application Review Committee may
hold a closed session to discuss licensure
applications “provided the advisory body
does not include a quorum of the mem-

bers of the state body it advises.” By
statute, a quorum of the DOL is five
members; thus, all seven DOL members
could not attend a closed meeting of the
Application Review Committee—it
would have to be conducted in open
session. Division member Dr. Galal
Gough objected to this suggestion,
stating that “every applicant and their
advocate” would attend the meeting.

Following discussion, DOL Program
Manager Terri Chau was instructed to
prepare a staff issue paper and present it
at DOL’s June meeting.

Implementation of SB 645. At its
March 3 meeting, DAHP presented a
second draft of proposed regulations to
implement SB 645 (Royce), regarding
the training and duties of medical assist-
ants (MAs). (See CRLR Vol. 9, No. 1
(Winter 1989) pp. 51-52 and Vol. 8, No.
4 (Fall 1988) p. 60 for background infor-
mation.) The second draft posed some
problems relating to clarity and the po-
tential for misinterpretation. For ex-
ample, as written in the proposed draft
regulations, the supervising physician
may provide the MA with written proto-
cols to be followed. However, this refer-
ence was criticized as being too broad
and discretionary. DAHP will make clari-
fications and present a third set of draft
regulations at the June meeting. No for-
mal regulatory hearing has been set.

LEGISLATION:

AB 184 (Speier) would change
BMQA’s name to the “Medical Board
of California.” This bill is pending in
the Assembly Health Committee.

AB 675 (Speier) would add the charg-
ing of an excessive fee for professional
services to existing grounds for disciplin-
ary action against physicians. The Board
disapproves this bill, which is pending
in the Assembly Health Committee.

AB 686 (Roybal-Allard), also op-
posed by the Board, would require every
physician who provides prenatal care to
a patient to inform the patient regarding
caesarean section procedures at the first
prenatal consultation, and would also
require the physician to ensure that cer-
tain specified information is given verbal-
ly and in writing to the patient. This bill
would further require every hospital that
provides obstetrical services to compile
statistics on procedures related to cae-
sarean sections and distribute these stat-
istics to every physician practicing ob-
stetrics. At this writing, this bill is
pending in the Assembly Health Committee.

SB 37 (Doolittle) would require phy-
sicians to explain to elective surgery
patients the probability of a blood trans-
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fusion during surgery and the alternatives
available. Elective surgery patients would
also be required to sign an informed
consent form for the blood transfusion.
The Board voted to disapprove the bill
as unnecessary and in need of clarifica-
tion. At this writing, this bill is pending
in the Senate Business and Professions
Committee.

SB 1211 (Keene) is the 1989 version
of SB 2565 (Keene), which was vetoed
by the Governor in September 1988.
(See CRLR Vol. 8, No. 4 (Fall 1988) p.
59 for background information.) SB 1211
is CMA’s bill to establish procedural
due process standards for peer review
actions in the private sector. The bill
would specify that California is “opting
out” of the standards and protections of
the federal Health Care Quality Im-
provement Act of 1986, 42 U.S.C. sec-
tion 11101. Whenever a physician is the
subject of a final proposed action of a
peer review body which could mandate
reporting to DMQ under section 805 of
the Business and Professions Code, SB
1211 would entitle the physician to writ-
ten notice of the recommended adverse
action, a hearing if requested, an oppor-
tunity to question and challenge the peer
review panel members for bias, specified
discovery rights, and cross-examination.
Each facility has the option of allowing
the physician to be represented by coun-
sel during the proceeding. Following the
hearing, the physician would be entitled
to a written decision including findings
of fact, conclusions of law, an order,
and an explanation of the internal appel-
late mechanism (if any). This bill is pend-
ing in the Senate Judiciary Committee.

SB 1434 (Presley) would require
courts to report the initial filing of all
medical malpractice actions to DMQ
for tracking. This bill, which is expected
to be amended to include the discipline
system recommendations suggested by
the Center for Public Interest Law (see
supra FEATURE ARTICLE for back-
ground information), is currently pend-
ing in the Senate Judiciary Committee.

SB 1162 (Stirling) would provide
that it constitutes unprofessional con-
duct for a licensed physician to perform
a surgical procedure employing the use
of conscious sedation, regional anesthesia,
or general anesthesia outside the auspices
of a peer review body, unless the physi-
cian holds active surgical staff privileges
for comparable procedures at a health
facility that is served by at least one
peer review body which is required to
report to DMQ under section 805 of the
Business and Professions Code, or unless
the office of the physician is accredited

by specified private organizations or a
comparable organization approved by
BMQA. This bill is pending in the Senate
Business and Professions Committee.

SB 1163 (Stirling), which would add
section 2285.5 to the Business and Pro-
fessions Code to strictly regulate physi-
cian advertising of specialties and train-
ing, is also pending in the Senate
Business and Professions Committee at
this writing.

SB 711 (Greene) would require DMQ
to consider specified factors in exercising
its authority to discipline a physician for
repeated acts of clearly excessive pre-
scribing, furnishing, or administering of
drugs or treatment. This bill is pending
in the Senate Business and Professions
Committee.

AB 2122 (Allen) would amend section
805 of the Business and Professions Code
to redefine the term “peer review body”;
require reporting by the chief executive
officer of a facility (as well as the chief
of staff); and require reporting of a li-
centiate’s leave of absence following
notice of an impending investigation.
This bill is pending in the Assembly
Health Committee.

AB 1729 (Chandler) would make it a
misdemeanor for any person who sub-
verts or attempts to subvert any examin-
ation, in addition to the disciplinary
action authorized. This bill would also
provide that a person found guilty of
violating the provision would be liable
for costs incurred by an agency in an
amount not to exceed $10,000 and for
the costs incurred for the prosecution,
in addition to any other penalties. This
bill is pending in the Assembly Commit-
tee on Governmental Efficiency and
Consumer Protection.

AB 1565 (Sher), as amended April
12, would apply discovery immunities to
peer review records or proceedings of
clinics, including clinics certified to par-
ticipate in the federal Medicare program
as ambulatory surgical centers, consist-
ing of or employing more than 25 physi-
cians. This bill is pending in the Assem-
bly Health Committee.

LITIGATION:

A jury trial in San Francisco Superior
Court was scheduled to begin on June §
in Le Bup Thi Dao v. BMQA. In that
action, several Vietnamese-American
physicians seek damages for a two-year
period during which the DOL denied
them licensure. The physicians, all of
whom graduated from the University of
Saigon after 1975, allege that DOL’s
actions denied them due process and
equal protection, and violated the Admin-

istrative Procedure Act and the Bagley-
Keene Open Meetings Act. Following
DOL’s two-year moratorium, the physi-
cians were licensed under a special appli-
cation evaluation procedure established
in SB 1358 (Royce). (See CRLR Vol. 7,
No. 4 (Fall 1987) pp. 53-54 and Vol. 7,
No. 2 (Spring 1987) p. 1 for background
information.)

In In Re Grand Jury Proceedings,
No. 88-2893 (Feb. 9, 1989), the U.S.
Ninth Circuit Court of Appeals declined
to recognize a psychotherapist-patient
privilege in the context of a grand jury
investigation. The court upheld denial
of motions to quash subpoenas seeking
to compel production of Jane Doe’s psy-
chiatric and hospital records in the
suspected murder of Doe’s infant. Doe
contended that the requested production
would violate the psychotherapist-patient
privilege, Doe’s right of privacy, and
Doe’s right to be free from self-incrim-
ination under the fifth amendment.

The Ninth Circuit affirmed the district
court’s denial of the motions to quash.
The Ninth Circuit has not recognized
the psychotherapist-patient privilege in
the context of a criminal investigation,
nor has it adopted a physician-patient
privilege. In criminal cases brought be-
fore federal court, federal privilege law
(not state law) must be applied. Federal
Rule of Evidence 501 states that the
privilege of a witness is governed by
common law. The psychotherapist-patient
privilege was developed by state statutory
enactment. Therefore, it is up to Con-
gress to define whether such a privilege
is to be recognized in federal criminal
proceedings.

Furthermore, Doe had no reasonable
expectation of privacy in her medical
records. Modern medical practice re-
quires multiple disclosures to doctors,
health personnel, and often public health
agencies. Nor is there any general right of
privacy before a federal grand jury. The
constitutional right of privacy that ex-
tends to psychotherapist-patient communi-
cations in patient-initiated state civil
actions must be balanced against the state’s
interest in the federal crime of murder.

Finally, the psychiatric records sought
in this grand jury investigation were volun-
tarily kept business records. Thus, they
were outside the scope of the Fifth Amend-
ment privilege against self-incrimination.

RECENT MEETINGS:

At its March 3 meeting, DAHP ap-
proved the following mission statement
to describe its philosophy and role: “The
mission of the Division of Allied Health
Professions of the Board of Medical
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Quality Assurance of the state of Cali-
fornia is to protect the health, safety
and welfare of the citizens of California
by providing oversight of, and responsi-
bility for, the activities of the seven
examining committees and one board
under the jurisdiction of the Board of
Medical Quality Assurance; for the regis-
tration programs of opticians, contact
lens dispensers, spectacle lens dispensers
and research psychoanalysts; and for the
regulatory oversight of medical assistants.”

The goals adopted by DAHP to fur-
ther these objectives include: acting as
advocates for California’s citizens regard-
ing licensure, discipline, and policy over-
sight of nonphysician licentiates; assisting
committees with public policy; and Board
policy matters. The DAHP recognized
the desire of its examining committees
to become more autonomous, and stated
it does not oppose this. However, DAHP
is concerned with how greater autonomy
of committees relates to the health, safe-
ty, and welfare of citizens.

At its March meeting, DMQ approv-
ed a legislative proposal from the MQRC
Council. The proposal, presented by
MQRC Program Manager Susan Wogo-
man, would mandate coroner reporting
to BMQA of deaths which may be due
to physician negligence, incompetence,
or excessive treatment. Currently, most cor-
oners do not routinely report such deaths
to BMQA. Under the proposal, coroners
need not make a determination of negli-
gence and/ or competence; their responsi-
bility will be to forward relevant infor-
mation to the Board for review and
investigation. The coroners will continue
to have sole responsibility to determine
the cause of death.

Representatives of the Coroners’ Asso-
ciation also expressed approval for man-
datory reporting and protection from
civil liability for filing such reports. The
draft proposal will be further discussed
at the June meeting regarding how to go
about legislative implementation.

FUTURE MEETINGS:
September 14-15 in Sacramento.

ACUPUNCTURE EXAMINING
COMMITTEE

Executive Officer: Jonathan Diamond
(916) 924-2642

The Acupuncture Examining Com-
mittee (AEC) was created in July 1982
by the legislature as an autonomous rule-
making body. It had previously been an
advisory committee to the Division of

Allied Health Professions of the Board
of Medical Quality Assurance.

The Committee prepares and adminis-
ters the licensing exam, sets standards
for acupuncture schools, and handles
complaints against schools and practition-
ers. The Committee consists of four pub-
lic members and seven acupuncturists,
five of whom must have at least ten
years of acupuncture experience. The
others must have two years of acupunc-
ture experience and a physicians and
surgeons certificate.

MAJOR PROJECTS:

Development of Appeals Procedure.
In furtherance of AEC’s decision to im-
plement a formal procedure for appeal-
ing the results of its practical exam, the
Committee has proposed the adoption
of new section 1399.445, Chapter 13.7,
Title 16 of the California Code of Regula-
tions (CCR), which would allow an ap-
peal of the practical examination score
in writing within thirty calendar days
from the date of notification of failure
of the exam. The appeal must be based
on one or more of the following grounds:
(1) significant procedural error or en-
vironmental disadvantage in the test
administration; (2) evidence of adverse
discrimination; or (3) an error in the
content of the examination. Review of
the appeal shall be conducted by one or
more Committee members or the Com-
mittee’s designee, and their findings shall
be subject to the approval of the Commit-
tee in its discretion. (See CRLR Vol. 9,
No. 1 (Winter 1989) p. 52 and Vol. 8,
No. 4 (Fall 1988) p. 61 for background
information.) AEC tentatively scheduled
a public hearing on this proposed regula-
tion for its June 3 meeting.

Proposed Regulations. Following
their October 1988 rejection by the Office
of Administrative Law (OAL), proposed
regulatory sections 1399.425, 1399.426,
and 1399.436 regarding acupuncture train-
ing programs were slightly revised for
clarity and have been resubmitted to
OAL for approval. (See Vol. 9, No. 1
(Winter 1989) p. 53 for background infor-
mation.)

LEGISLATION:

SB 654 (Torres) would require certain
group health care service plans, including
those covering public employees, to offer
acupuncture coverage. Current law pro-
vides an exception for employees of pub-
lic entities. This bill is pending in the
Senate Committee on Insurance, Claims
and Corporations.

SB 633 (Rosenthal) would require
the AEC to prepare and administer its
licensure examination twice per year at

six-month intervals. This bill is pending
in the Senate Business and Professions
Committee.

AB 2367 (Filante) would specify that
the Department of Consumer Affairs
has the responsibility of reviewing and
supervising the examination process of
all boards to assure examination integrity
and security. The bill would also specify
that the five acupuncturist members of
AEC shall be appointed by the Governor,
and that they shall represent the various
ethnic background of AEC licensees.
AB 2367 would also provide that AEC’s
exam shall be administered by independ-
ent consultants, with technical advice
and assistance from the acupuncturist
members of AEC. This bill is pending in
the Assembly Health Committee.

LITIGATION:

The San Francisco Superior Court’s
dismissal of the lawsuit entitled The
Coalition for the Advancement of Acu-
puncture Practice, et al. v. Acupunciure
Examining Committee, No. 891325, has
been appealed by the plaintiffs. The suit
challenges AEC’s practical examination
as being arbitrary and capricious. (See
CRLR Vol. 8, No. 3 (Summer 1988) p.
66 and Vol. 8, No. 2 (Spring 1988) pp.
64-65 for background information.)

RECENT MEETINGS:

During AEC’s February 22 meeting,
the Committee held a public hearing on
new regulatory section 1399.457, the pro-
posed regulation regarding use of the
initials “OMD™. (See CRLR Vol. 9, No.
1 (Winter 1989) p. 53 and Vol. 8, No. 3
(Summer 1988) p. 65 for background
information.) There was general agree-
ment that licensees with an OMD degree
should be allowed to use the title “doc-
tor”; however, opponents claimed that
the public would be misled by these
initials. The language of this proposed
regulation was originally drafted by
BMQA’s Division of Allied Health Pro-
fessions, and it sets forth the standard
which has been approved in the Attorney
General’s opinion on the issue. However,
at its March meeting, DAHP concluded
that the initials “OMD?” are misleading,
and that AEC licentiates should use
“DOM™ (Doctor of Oriental Medicine)
instead.

DAHP has determined that it will
not approved AEC’s proposed changes
to regulatory section 1399.451, which
requires acupuncturists to brush scrub
their hands between patients. (See CRLR
Vol. 9, No. 1 (Winter 1989) p. 52 for
background information.) AEC licensees
had urged DAHP to delete this require-
ment, claiming that their hands will
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become raw if they must brush scrub
between each patient; the use of rubber
gloves as an alternative would reduce
the tactile sensitivity of their fingers.

Dr. Chae Woo Lew, who recently
served two terms on the AEC, was arrest-
ed on January 21 on charges of bribery
for allegedly accepting money in ex-
change for the answers to AEC’s licens-
ing exam. On March 3, 47 California
acupuncturists were charged in connec-
tion with the alleged seven-year-long
bribery scheme. AEC’s Dr. Peter Eckman
said the Committee will await the out-
come of the prosecution of Lew and the
arrested acupuncturists before taking any
action. AEC’s Joel Edelman has called
for a state Attorney General’s investiga-
tion into the Committee’s past practices.
(See supra LEGISLATION for summary
of related bill, AB 2367.)

FUTURE MEETINGS:
September 23 in San Diego.
December 9 in Los Angeles.

HEARING AID DISPENSERS
EXAMINING COMMITTEE
Executive Officer:

Margaret J. McNally
(916) 920-6377

The Board of Medical Quality Assur-
ance’s Hearing Aid Dispensers Examin-
ing Committee (HADEC) prepares, ap-
proves, conducts, and grades examina-
tions of applicants for a hearing aid
dispenser’s license. The Committee also
reviews qualifications of exam applicants.
Pursuant to SB 2250 (Rosenthal) (Chap-
ter 1162, Statutes of 1988), the Com-
mittee is authorized to issue licenses and
adopt regulations pursuant to, and hear
and prosecute cases involving violations
of, the law relating to hearing aid dis-
pensing. HADEC has the authority to
issue citations and fines to licensees who
have engaged in misconduct.

The Committee consists of seven mem-
bers, including four public members.
One public member must be a licensed
physician and surgeon specializing in
treatment of disorders of the ear and
certified by the American Board of
Otolaryngology. Another public member
must be a licensed audiologist. The other
three members are licensed hearing aid
dispensers.

MAJOR PROJECTS:

Examination Appeals Policy Review.
At its March meeting, HADEC members
expressed concern regarding the proctors
who administer its practicum exam and

the lack of examination appeals by
examinees.

The Committee believes that the proc-
tors giving the practicum exam should
be provided with standardized guide-
lines so as to limit the amount of individ-
ual bias. HADEC believes the content
and language of the guidelines should
be decided after the Committee receives
the exam validity study due at the end
of this year.

HADEC is also concerned about the
fact that its examination appeal process
is not widely known to examinees. For
the April exam, those failing the test
will be informed of the appeal process
by letter. The Committee will also pub-
lish notice of the examination review
process in its newsletter. It is hoped this
outreach will inform applicants of the
option for review.

OAL Disapproves Regulation Change.
The Office of Administrative Law (OAL)
recently disapproved HADEC’s proposed
changes to section 1399.141, Chapter
13.3, Title 16 of the California Code of
Regulations, concerning continuing edu-
cation (CE), which were adopted by
HADEC at its March 1988 meeting.
(See CRLR Vol. 8, No. 3 (Summer
1988) p. 66 and Vol. 8, No. 2 (Spring
1988) p. 65 for background information.)
The proposed amendments would have
required CE courses to contain material
which is beyond the level required for
licensure. OAL found that this language
fails the clarity standard of Government
Code section 11349.1. HADEC intends
to rework the wording and resubmit the
proposed amendments to OAL.

LEGISLATION:

AB 459 (Frizzelle) would provide
that, notwithstanding other provisions
of law, any license issued pursuant to
the Business and Professions Code by
an agency within the Department of
Consumer Affairs may be renewed at
any time and without the requirement
of reexamination, upon the payment of
any applicable fees and the satisfaction
of any continuing education requirements.

HADEC requires licensee renewal
within five years of delinquency; if not
renewed, the applicant is required to be
reexamined. Because of constantly chang-
ing technology, HADEC fears that li-
censees renewing their licenses after five
years of delinquency without reexamina-
tion could be a safety risk, The Commit-
tee voted to oppose the bill, which is
pending in the Assembly Committee on
Governmental Efficiency and Consumer
Protection.

SB 1324 (Rosenthal) would authorize

the issuance of a temporary license to a
hearing aid dispenser applicant licensed
in another state if the license has not
been subject to formal disciplinary action
by another licensing authority and the
applicant has been engaged in the fitting
and sale of hearing aids for two years.
This bill is pending in the Senate Busi-
ness and Professions Committee.

RECENT MEETINGS:

At its March 18 meeting in San Diego,
HADEC announced that the passage
rate for the last exam was 62% for the
written portion and 83% for the prac-
ticum. HADEC also reported that it
revoked two licenses in fiscal year
1987-88.

A new member, Kevin X. McKennan,
MD, joined the Committee at the March
18 meeting. He was appointed by Assem-
bly Speaker Willie Brown and was warm-
ly welcomed by the other Committee
members.

FUTURE MEETINGS:
To be announced.

PHYSICAL THERAPY

EXAMINING COMMITTEE

Acting Executive Officer:
Rebecca Marco

(916) 920-6373

The Physical Therapy Examining
Committee (PTEC) is a six-member board
responsible for examining, licensing, and
disciplining approximately 10,500 physi-
cal therapists. The Committee is com-
prised of three public and three physical
therapist members.

Committee licensees presently fall
into one of three categories: physical
therapists (PTs), physical therapy aides
(PTAs), and physical therapists certified
to practice electromyography or the
more rigorous clinical electroneuromy-
ography.

The Committee also approves physical
therapy schools. An exam applicant
must have graduated from a Committee-
approved school before being permitted
to take the licensing exam. There is at
least one school in each of the 50 states
and Puerto Rico whose graduates are
permitted to apply for licensure in Cali-
fornia.

MAJOR PROJECTS:

Citation and Fine Regulations Dis-
approved. On February 1, the Office of
Administrative Law (OAL) rejected
PTEC’s proposed addition of sections
1399.25-.29, Title 16 of the California
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Code of Regulations (CCR). These new
sections would have implemented
PTEC’s authority to issue citations and
fines for violations of its statutes or
regulations, pursuant to section 125.9 of
the Business and Professions Code. (See
CRLR Vol. 9, No. 1 (Winter 1989) p. 54
and Vol. 8, No. 4 (Fall 1988) p. 62 for
background information.) The regulatory
action was disapproved for its failure to
comply with section 11346.4(b) of the
Government Code, which requires an
agency to notice a proposed regulatory
change, complete its administrative
action, and transmit the rulemaking file
to OAL within one year.

Certificates. The Department of Con-
sumer Affairs (DCA) wants to issue
single-color, computer-generated wall
certificates, instead of the diploma-type
certificates which are currently issued.
At its January meeting, Committee mem-
bers opined that not only are the pro-
posed certificates unexciting, but they
are also difficult to read and understand,
and would confuse the public.

LEGISLATION:

AB 2514 (Roos) would provide that
PTEC’s PT and PTA examination and
reexamination fees shall be the actual
cost to the Committee of purchasing,
administering, and grading the exams;
and would increase PTEC’s fees for the
initial PT license, duplicate wall certifi-
cate, duplicate renewal receipt, endorse-
ment or letter of good standing, and
application and renewal fees for the
electromyography examination and cer-
tification. This bill is pending in the
Assembly Health Committee.

LITIGATION:

In California Chapter of the Ameri-
can Physical Therapy Ass'n, et al. v.
Board of Chiropractic Examiners, et al.
(consolidated case Nos. 35-44-85 and
35-24-14), in which BMQA and PTEC
have intervened as petitioners, the Third
District Court of Appeal recently reject-
ed BCE’s petition to review the lower
court’s grant of BMQA/PTEC’s motion
for summary adjudication on issues re-
lating to the proper scope of chiropractic
practice. (See CRLR Vol. 9, No. 1 (Win-
ter 1989) p. 54 for background informa-
tion.) BCE has asked the lower court to
reconsider its ruling. The Sacramento
Superior Court was scheduled to hold a
status conference in the case on May 26.

RECENT MEETINGS:

At PTEC’s January meeting, the sub-
committee on Scope of Practice and
Enforcement reiterated the Committee’s
position that a PT may accept a diag-

nosis by a chiropractor so long as the
diagnosis is within the chiropractor’s
scope of practice and the diagnosis is
within the professional judgment of the
physical therapist.

The Committee also discussed the
evolving need for a diversion program
for impaired physical therapists. The in-
creasing number of reports regarding
abuse of alcohol and drugs by PTs and
PTAs requires Committee attention to
the problem. The Physician’s Assistant
Examining Committee (PAEC) was recent-
ly authorized by statute to administer its
own program, and PTEC decided to
invite PAEC Executive Officer Ray Dale
to its next meeting to solicit his input.

FUTURE MEETINGS:
July 28 in San Francisco.
October 5 in San Diego.
December 7 in Sacramento.

PHYSICIAN’S ASSISTANT
EXAMINING COMMITTEE
Executive Officer: Ray Dale
(916) 924-2626

The legislature established the Physi-
cian’s Assistant Examining Committee
(PAEC) to “establish a framework for
development of a new category of health
manpower—the physician assistant.”
Citing public concern over the continuing
shortage of primary health care providers
and the “geographic maldistribution of
health care service,” the legislature cre-
ated the PA license category to “encour-
age the more effective utilization of the
skills of physicians by enabling physi-
cians to delegate health care tasks....”

PAEC certifies individuals as PAs,
allowing them to perform certain medi-
cal procedures under the physician’
supervision, such as drawing blood, giv-
ing injections, ordering routine diagnos-
tic tests, performing pelvic examinations
and assisting in surgery. PAEC’s objective
is to ensure the public that the incidents
and impact of “unqualified, incompetent,
fraudulent, negligent and deceptive li-
censees of the Committee or others who
hold themselves out as PAs [are] reduced.”

PAEC’s nine members include one
member of the Board of Medical Quality
Assurance (BMQA), a physician repre-
sentative of a California medical school,
an educator participating in an approved
program for the training of PAs, one
physician who is an approved supervising
physician of PAs and who is not a
member of any Division of BMQA, three
PAs and two public members.

MAJOR PROJECTS:

Attorney General Opinion 88-303.
In order to clarify the scope of practice
of PAs, the PAEC requested and received
an opinion from the Office of the Attor-
ney General (AG) regarding interpreta-
tion of physician’s assistant regulations.
(See CRLR Vol. 9, No. 1 (Winter 1989)
pp. 55-56 for background information.)
Because the PAEC felt that the interpre-
tation rendered by the AG’s office was
unduly strict, it requested the AG to
withdraw the opinion. In a letter to
Committee member Judith L. Levy, Assist-
ant Attorney General Jack Winkler re-
sponded that the PAEC had not taken
issue with any of the interpretations of
the language rendered by his office. He
felt that any “dire consequences” sug-
gested by Ms. Levy as resulting from
the opinion “flow from the regulations,
not from [the] opinion.” The AG de-
clined to withdraw the opinion, and sug-
gested that any perceived problems be
directed to the Board of Medical Quality
Assurance or to the legislature.

The PAEC has formed an ad hoc
committee to coordinate work with the
California Academy of Physician Assist-
ants (CAPA) on this issue. It will be the
subject of close scrutiny in the future, as
the Committee attempts to clarify the
laws and regulations controlling PA
practice.

Diversion Program. AB 4510 (Waters)
(Chapter 385, Statutes of 1988) requires
the PAEC to establish a substance abuse
diversion program for PAs, similar to
those established for other health care
professions. A PAEC subcommittee has
already met and discussed the issue of
substance abuse with directors of other
diversion programs. The subcommittee
recommended that a part-time staff per-
son be hired to develop a request for
proposals to hire a contractor to provide
some of the services needed. It is antici-
pated that the initial contract for a di-
version program would be for one year.
(See CRLR Vol. 8, No. 4 (Fall 1988) p.
63; Vol. 8, No. 2 (Spring 1988) p. 68;
and Vol. 8, No. 1 (Winter 1988) pp. 59
and 63 for background information.)

Regulatory Changes. On January 27,
the PAEC held a public hearing concern-
ing proposed regulatory changes affect-
ing the discretion of approved PA train-
ing programs to grant credit for past
training to PAs. Currently, approved
PA training programs must establish
mechanisms by which a student may
“challenge” curriculum requirements in
order to obtain full credit for transfer
and prior clinical experience, and evalua-
tion of such a challenge must be made
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in “the most expeditious manner.” The
proposed repeal of section 1399.530(d),
Chapter 13.8, Title 16 of the California
Code of Regulations, would eliminate
the requirement that educational pro-
grams establish equivalency and pro-
ficiency testing and other mechanisms
whereby credit is given for past educa-
tion and experience; an amendment to
section 1399.531(c) would delete language
requiring education programs to devise
“challenge” mechanisms, and gives pro-
grams the discretion to give full credit
for such prior training. No objections to
the proposed regulatory changes were
voiced; the Committee was scheduled to
vote on the adoption of the proposed
changes at its April meeting.

LEGISLATION:

AB 1912 (Waters) would allow PAs
to complete death certificates in nursing
homes, conduct physical examinations
for the Department of Motor Vehicles,
prescribe sunscreen devices for specified
drivers, and notify coroners of unusual
death. This bill is pending in the Assem-
bly Health Committee.

RECENT MEETINGS:

During its January meeting, Execu-
tive Officer Ray Dale submitted reports
on enforcement and licensing statistics.
Currently, the PAEC is processing 59
open complaints and active investiga-
tions of PAs; ten PAs are on probation.
For the period of July 1, 1988 through
December 31, 1988, the PAEC licensed
522 supervising physicians and 68 PAs;
61 PAs were granted interim approval
under Business and Professions Code
section 3517, which allows candidates
who have graduated from an approved
program but not received their licensing
examination results to practice as a PA.

An educational brochure directed at
physicians and consumers has been com-
pleted by Vito Almarez of CAPA, which
the PAEC is considering adopting for
its use. A simple “throw-away” flyer is
also being considered to educate the
general public. The Committee is con-
cerned that it may be beyond its juris-
diction to work with CAPA on such a
project; however, such collaboration may
be acceptable under its general authority
to ensure the competence of PAs in
practice. Discussion regarding this topic
will continue at future meetings.

FUTURE MEETINGS:
June 23 in San Diego.

BOARD OF PODIATRIC
MEDICINE

Executive Officer: Carol Sigmann
(916) 920-6347

The Board of Podiatric Medicine
(BPM) of the Board of Medical Quality
Assurance (BMQA) regulates the practice
of podiatric medicine in California. The
Board licenses doctors of podiatric medi-
cine (DPMs), administers examinations,
approves colleges of podiatric medicine
(including resident and preceptorial train-
ing), and enforces professional standards
by disciplining its licensees. BPM is also
authorized to inspect hospital records
pertaining to the practice of podiatric
medicine.

The Board consists of four licensed
podiatrists and two public members.

LEGISLATION:

AB 193 (Allen) would require state
agencies to submit to bill authors sum-
maries of actions taken to implement
statutes that establish new duties pur-
suant to existing programs. It would
further require responsible state agencies
to provide the authors with advance
copies of budget change proposals arising
from statute implementation. This bill is
pending in the Assembly Committee on
Governmental Efficiency and Consumer
Protection.

AB 350 (Brown) would enact the
Tucker Health Insurance Act of 1989 to
require every employer which employs
five or more persons to provide specified
health care coverage to every employee
paid monthly wages. It would also re-
quire the employer to continue health
care coverage payments for up to three
months if an employee is prevented by
sickness from making payments. Failure
to pay health care coverage costs would
make the employer liable for the health
care costs incurred. This bill is pending
in the Assembly Committee on Finance
and Insurance,

AB 402 (Roybal-Allard) would clearly
exempt from California licensure pro-
visions all out-of-state licensed physicians
and health care practitioners who pro-
vide health care services during an official-
ly declared state of emergency. This bill
is pending in the Assembly Health Com-
mittee.

AB 459 (Frizzelle) would provide
that any license issued by a licensing
agency within the Department of Con-
sumer Affairs may be renewed at any
time without meeting a reexamination
requirement if continuing education re-
quirements have been met and all applic-
able fees are paid. BPM opposes this bill,

which is pending in the Assembly Com-
mittee on Governmental Efficiency and
Consumer Protection.

AB 675 (Speier) would add to the
grounds for disciplinary action the charg-
ing of an excessive fee for professional
services rendered to a patient by a physi-
cian. This bill is pending in the Assembly
Health Committee.

AB 2459 (Klehs) would provide that
a certificate to practice podiatric medi-
cine may also be known as a podiatric
physician’s and surgeon’s certificate, and
would authorize a podiatrist or doctor
of podiatric medicine to use the title
“podiatric physician and surgeon.” This
bill is pending in the Assembly Health
Committee.

AB 10 (Hauser) would create the
California Health Insurance Program
within the state Department of Health
Services to arrange for the provision of
health services through various approved
public and private health insurance plans.
The bill would also create a trust fund
supported by increased state taxes to
help subsidize certain health insurance
premiums imposed on certain individuals
who cannot meet the premium costs.
This bill is pending in the Assembly
Finance and Insurance Committee.

RECENT MEETINGS:

At its March 8 meeting in Sacra-
mento, BPM again decided to delay a
formal response to proposed regulations
defining the technical support services
which may be performed by medical
assistants until BMQA’s Division of
Allied Health Professions releases its
third draft in June. BPM wants to ensure
that the proposed regulations reflect con-
sistent application to physicians and
podiatrists. DAHP is authorized to promul-
gate regulations pursuant to SB 645
(Royce) (Chapter 666, Statutes of 1988).
(For background information, see CRLR
Vol. 9, No. 1 (Winter 1989) p. 57.)

At the same meeting, BPM adopted
an orientation protocol for monitors
assigned to oversee probationer practice.
Monitors are selected on the basis of
their demonstrated podiatric expertise,
background, and ability to participate.
Monitors have the authority to review a
probationer’s recordkeeping, diagnoses,
and treatments rendered. After each visit,
the monitor will provide a narrative re-
port to BPM defining any area(s) of
practice deficiency observed. The report
will also include plans to correct the
deficiency(ies), along with target dates
for completion.

The first issue of BPM’s annual news-
letter is due to be printed in June. The
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newsletter format is designed to educate
BPMs licentiates about podiatric practice
rules and regulations, the Enforcement
Program, the Diversion Program, and
BPM’s policy decisions.

After reconsideration of the issue,
BPM will follow BMQA’s lead in declin-
ing to reinstate the CPR requirement
for license renewal. (See CRLR Vol. 9,
No. I (Winter 1989) p. 57 for background
information.) BMQA dropped the manda-
tory CPR requirement in 1985 because
of concerns about contracting the AIDS
virus during CPR training.

FUTURE MEETINGS:
June 9 in San Diego.
September 22 in San Francisco.

PSYCHOLOGY EXAMINING
COMMITTEE

Executive Officer: Thomas O’Connor
(916) 920-6383

The Psychology Examining Commit-
tee (PEC) is the state licensing agency
for psychologists. PEC sets standards
for education and experience required
for licensing, administers licensing exam-
inations, promulgates rules of profession-
al conduct, regulates the use of psycho-
logical assistants, conducts disciplinary
hearings, and suspends and revokes li-
censes. PEC is composed of eight mem-
bers, three of whom are public members.

MAJOR PROJECTS:

Proposed Fee Increases. At its Feb-
ruary 25 meeting, PEC held a regulatory
hearing and subsequently adopted two
amendments to section 1392 of its regula-
tions, which appear in Chapter 13.1,
Title 16 of the California Code of Regula-
tions. The fee for a licensure examination
was increased from $100 to $150, effect-
ive October 1, 1989. This increase is
necessary because of an increase in the
cost of purchasing the written exam.
The exam is developed by the Profession-
al Examination Service and is adminis-
tered in over sixty jurisdictions in the
United States and Canada. The present
cost of the exam is $90 per examination
booklet, but the cost will increase to
$135 in October 1989. The PEC is sup-
ported solely by funds generated by its
various fees. The fees are designed to
cover the costs of the programs for which
they are collected, and to help maintain
a minimum fund reserve to ensure sol-
vency in case of unexpected expenditures.

The amendments also establish a $40
fee for biennial renewal of an inactive
license. This fee is authorized by section

2988 of the Business and Professions
Code. PEC believes that over 300 li-
censees per year maintain an inactive
license—they have ceased practicing psy-
chology in California but want to retain
the option in the future. The inactive fee
is 66% less than the renewal fee required
to maintain active, practicing status. The
inactive status fee would pay for the
administrative costs of the program and
also contribute proportionately to PEC’s
enforcement programs.

These regulatory amendments await
review and approval by the Office of
Administratiave Law (OAL).

PEC Adopts Regulations for Alcohol
and Chemical Dependency Training.
Following a January 27 public hearing,
PEC adopted regulations that will re-
quire psychologists to receive training in
alcohol and chemical dependency detec-
tion and treatment. (See CRLR Vol. 9,
No. 1 (Winter 1989) p. 57 for background
information.) The regulations have been
submitted to the OAL for approval.

LEGISLATION: :

AB 858 (Margolin) would change
PEC’s name to the Board of Psychology.
At this writing, this bill is pending in the
Assembly Ways and Means Committee.

AB 459 (Frizzelle) would add section
121.5 the Business and Professions Code.
Existing law allows boards and commis-
sions to deny renewal of licenses after
the licensee has not renewed for a certain
amount of time. In PEC’s case, after the
license has lapsed for five years, a new
license may be issued only after success-
ful passage of the entry examination.
AB 459 would provide that a delinquent
license may be renewed at any time after
its expiration without limit as to time,
and without the requirement of reexamin-
ation, upon the payment of any applic-
able fees and the satisfaction of continu-
ing education requirements. This bill is
pending in the Assembly Committee on
Governmental Efficiency and Consumer
Protection.

AB 1266 (Tucker) would enact the
Alcohol and Drug Counselors License
Law. In order to become licensed as an
alcohol and drug counselor by the state,
an applicant must complete 315 hours
or 21 semester academic units of approv-
ed alcohol and drug education training.
AB 1266 has been converted to a two-
year bill.

SB 1004 (Boatwright) would make it
a misdemeanor or felony offense, punish-
able as specified, for any psychotherapist
or person holding him/herself out as a
psychotherapist to commit specified acts
of sexual exploitation with a current

patient or client, or with a former patient
or client when the relationship was ter-
minated primarily for the purpose of
engaging in these acts, unless six months
have elapsed from the termination of
the relationship. This writing, this bill is
pending in the Senate Judiciary Committee.

LITIGATION:

In In Re Grand Jury Proceedings,
No. 88-2893 (Feb. 9, 1989), the U.S.
Ninth Circuit Court of Appeals refused
1o recognize the psychotherapist-patient
privilege of confidentiality in criminal
investigations. The case involved the
death of Jane Doe’s child. Doe contends
the death was due to sudden infant death
syndrome, but government investigative
units suspected murder and subpoenaed
the documents of Doe’s psychiatrist John
Roe and two hospitals which had treated
Doe after the child’s death. Roe and one
of the hospitals filed motions to quash
their subpoenas. Doe filed a similar
motion to quash all subpoenas related
to her psychiatric care. The district court
denied the motions but issued a tempor-
ary stay pending this appeal. The Ninth
Circuit held that the psychotherapist-
patient privilege, which has developed
from state statutory enactment, is not
cognizable in federal criminal proceedings.

RECENT MEETINGS:

At its February 24-25 meeting in
San Francisco, PEC held its annual elec-
tions. Frank Powell was reelected chair
of the PEC; Linda Lucks was elected
Vice-Chair; and Philip Schiessinger was
elected Secretary.

The Committee released the January
oral examination statistics. Applicants
may be tested in January or June in any
one of three domains. The license is
generic in that no specialty licenses are
issued; and if one passes the exam in
any domain, one may practice in any
field. PEC tests the different areas so
that an applicant who has studied and
wishes to practice in a certain area may
benefit from his/her expertise. On the
January exam, 33% of the 6 applicants
who were tested in Domain 1 passed;
67% of the 12 applicants who were tested
in Domain Il passed; and 60% of the
485 applicants tested in Domain I1I passed.

The PEC believes that the improved
passage rate combined with fewer appeals
by unsuccessful applicants is due to bet-
ter questions and improved administra-
tion. The PEC will attempt to further
improve efficiency by establishing an ad
hoc committee, which will attempt to
establish criteria to be used in selecting
the oral commissioners who administer
the exams. The PEC is trying to develop

The California Regulatory Law Reporter Vol. 9, No.2 (Spring 1989)

67



REGULATORY AGENCY ACTION

a larger, more qualified pool of oral
commissioners,

Another topic discussed in January
was the rise in reported complaints
against psychotherapists. The number
reported to PEC has risen from 201 in
1987, to 348 in 1988, to a projected 480
by June 1989. The PEC believes this
increase in the number of complaints
reflects a better-informed public with a
willingness to file complaints. Sexual
abuse is the highest reported complaint.
Studies have shown that 5-10% of Cali-
fornia’s 38,000 psychotherapists have
had sex with their patients. (See CRLR
Vol. 7, No. 3 (Summer 1987) p. 83 for
background information.) Because an
estimated 80% of therapists charged with
sexual misconduct engage in such con-
duct with more than one patient, the
number of patients involved is estimated
at 7,000-17,000. The PEC is trying to
develop disciplinary guidelines to deal
with this serious problem.

FUTURE MEETINGS:
July 21-22 in San Francisco.
September 15-16 in San Diego.

SPEECH PATHOLOGY AND
AUDIOLOGY EXAMINING
COMMITTEE

Executive Officer: Carol Richards
(916) 920-6388

The Board of Medical Quality Assur-
ance’s Speech Pathology and Audiology
Examining Committee (SPAEC) consists
of nine members: three speech patholo-
gists, three audiologists and three public
members (one of whom is a physician).

The Committee registers speech path-
ology and audiology aides and examines
applicants for licensure. The Committee
hears all matters assigned to it by the
Board, including, but not limited to,
any contested case or any petition for
reinstatement, restoration, or modifica-
tion of probation. Decisions of the Com-
mittee are forwarded to the Board for
final adoption.

Gail Hubbard was elected to serve as
chair of SPAEC at the Committee’s Febru-
ary 3 meeting. Ms. Hubbard, a dispens-
ing audiologist who owns a combination
audiology and hearing aid dispensary
practice in the San Diego area, replaces
Dr. Philip Reid. Jacquelyn Graham, a
speech pathologist who has served with
the Buena Park school district since 1968,
was elected vice-chair.

MAJOR PROJECTS:
Speech Pathology and Audiology

Aide Regulations. Proposed changes to
sections 1399.170-.176, Title 16 of the
California Code of Regulations, which
were submitted to the Office of Adminis-
trative Law (OAL) for review, were re-
turned to SPAEC for minor modification.
(See CRLR Vol. 9, No. 1 (Winter 1989)
p. 58; Vol. 8, No. 4 (Fail 1988) p. 66;
and Vol. 8, No. 3 (Summer 1988) pp.
70-71 for background information.)

The proposed changes, which would
impose stricter requirements regarding
the registration, supervision, and train-
ing programs for speech pathology and
audiology aides, will be modified by
SPAEC in accordance with OAL’s recom-
mendations and resubmitted.

Rulemaking Calendar for 1989.
SPAEC plans to draft new regulations
creating penalties for violations of the
licensure act and regulations which gov-
ern the practice of speech pathologists
and audiologists. Currently, there are
no applicable penalties. The proposed
regulations would be established under
the authority of sections 12.5, 125.9,
and 125.95 of the Business and Profes-
sions Code. SPAEC projects the notice
of proposed action will be ready in July;
hearing will be scheduled during Septem-
ber; and the rulemaking package will be
sent to OAL in January 1990.

RECENT MEETINGS:

During the Committee’s February 3
meeting, Executive Officer Carol Rich-
ards presented a comparison of the num-
ber of speech pathology and audiology
licenses issued during 1987 and 1988.
The rate of issuance has been stable,
with 369 licenses issued in 1987 and 364
in 1988.

Ms. Richards also reported the cur-
rent budget report looks favorable with
funds earmarked for a pamphlet to be
made available to aide supervisors this
year.

At the same meeting, the Committee
discussed and approved a revised draft
of the application form for registering
aides. The new application will be avail-
able when the proposed regulatory chang-
es for speech pathologist and audiology
aides have been approved by OAL.

FUTURE MEETINGS:
June 30 in Los Angeles.
September 8 in San Jose.
November 10 in San Diego.

BOARD OF EXAMINERS

OF NURSING HOME
ADMINISTRATORS

Executive Officer: Ray F. Nikkel
(916) 445-8435

The Board of Examiners of Nursing
Home Administrators (BENHA) devel-
ops, imposes, and enforces standards
for individuals desiring to receive and
maintain a license as a nursing home
administrator. The Board may revoke
or suspend a license after an adminis-
trative hearing on findings of gross negli-
gence, incompetence relevant to perform-
ance in the trade, fraud or deception in
applying for a license, treating any
mental or physical condition without a
license, or violation of any rules adopted
by the Board. Board committees include
the Administrative, Disciplinary, and
Education, Training and Examination
Committees.

The Board consists of nine members.
Four of the Board members must be
actively engaged in the administration
of nursing homes at the time of their
appointment. Of these, two licensee
members must be from proprietary nurs-
ing homes; two others must come from
nonprofit, charitable nursing homes.
Five Board members must represent the
general public. One of the five public
members is required to be actively en-
gaged in the practice of medicine; a
second public member must be an educa-
tor in health care administration. Seven
of the nine members of the Board are
appointed by the Governor. The Speaker
of the Assembly and the Senate Rules
Committee each appoint one member.
A member may serve for no more than
two consecutive terms.

MAJOR PROJECTS:

Implementation of AB 1834. BENHA
continues to work towards compliance
with the requirements of AB 1834 (Con-
nelly). (For details on AB 1834, see the
implementation plan outlined in CRLR
Vol. 8, No. 4 (Fall 1988) p. 67; see also
Vol. 8, No. 2 (Spring 1988) p. 69; and
Vol. 8, No. 1 (Winter 1988) pp. 66-67.)
A new computer tracking system that
would record numerous enforcement ac-
tions, including complaints, citations,
and Department of Health Services
(DHS) referrals, was scheduled to be
operative in April. At the Board’s Feb-
ruary 17 meeting, Executive Officer Ray
Nikkel reported that the office presently
has the terminal hardware and necessary
software, but is waiting for time on the
mainframe.

The Board is currently conducting
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