University of Tennessee, Knoxville

ne UUNIVERSITY of

TENNESSEE Trace: Tennessee Research and Creative
FEEEE Exchange
MTAS Publications: Technical Bulletins Municipal Technical Advisory Service (MTAS)

11-7-1985

Technical Bulletins: FLSA: New Legislation Lessens Impact

Richard M. Ellis
Municipal Technical Advisory Service

Follow this and additional works at: https://trace.tennessee.edu/utk_mtastech

b Part of the Public Administration Commons

The MTAS publications provided on this website are archival documents intended for
informational purposes only and should not be considered as authoritative. The content
contained in these publications may be outdated, and the laws referenced therein may have
changed or may not be applicable to your city or circumstances.

For current information, please visit the MTAS website at: mtas.tennessee.edu.

Recommended Citation

Ellis, Richard M., "Technical Bulletins: FLSA: New Legislation Lessens Impact" (1985). MTAS Publications:
Technical Bulletins.

https://trace.tennessee.edu/utk_mtastech/210

This Bulletin is brought to you for free and open access by the Municipal Technical Advisory Service (MTAS) at
Trace: Tennessee Research and Creative Exchange. It has been accepted for inclusion in MTAS Publications:
Technical Bulletins by an authorized administrator of Trace: Tennessee Research and Creative Exchange. For more
information, please contact trace@utk.edu.


https://trace.tennessee.edu/
https://trace.tennessee.edu/
https://trace.tennessee.edu/utk_mtastech
https://trace.tennessee.edu/utk_mtas
https://trace.tennessee.edu/utk_mtastech?utm_source=trace.tennessee.edu%2Futk_mtastech%2F210&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/398?utm_source=trace.tennessee.edu%2Futk_mtastech%2F210&utm_medium=PDF&utm_campaign=PDFCoverPages
http://mtas.tennessee.edu/
mailto:trace@utk.edu
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- THE UNIVERSITY OF TENNESSEE S ' ’ s
IN COOPERATION WITH THE TENNESSEE MUNICIPAL I.EAGUE

'U.T, No. E14-1050-00-004-86 - .
L o : ' S N_ovemb'er 7s 1985

" FLSA: NEW LEGISLATION LESSENS IMPACT

' By _Richard Ellis; ;Munic'ipal Ma:nage'ment:Consultant

Congress has passed"‘ legislation which moderates the FLSA's- impact: ron local o G
'{'._._governments. R Signed into law Nov.. l4,. the 1egislation postpones:until April
15, 1986 thei application- of FLSA's overtimeand ~recordkeeping requirements-"
."".and precludes liability for any violations of those requirements occurring;ﬁ

before that date.n However, these provisions apply only to those employees-'-

:"::-fwho were not consid_red to be covered by the FLSA under *the DOL's enforcement‘_
. B _.:policy. for local government ..employees in effect prior to the Garcia decision; _'
i This policy stated that employees of the following were not covered by FLSA.'_
. --.regulations-' schools, hospitals, police and fire departments, sanitation depart-.
.‘ments’, public health agencies,_ parks and recreation departments, libraries,'
' 1and.museums. These are considered to be traditional local government functions._'-

. _:This new legislation will not affect the original effective-date (April 15

I
i

‘.;1985) for those_city employees not considered to be traditional MTAS is-':
._"attempting to get a. more - comprehensive lis.ting of govern.mental functions'
.. considered to be traditional and non-traditional - |
The new legislation_exempts employees of local legislative bodies “fro"'m, :
r.the overtime provisions of FLSA unless they are covered by civil service laws..
The changes that will affect local governments are. presented below__ '

Compensatory Time

. _ . The new law all':ows the use of compensatOry time' in lieu of cash 'overtime'_

payments. 'However, the. employer must ,give- 1.5 hours o‘f comp time for each_



..2..

overtime hour '.worked, and there will be a cap- (480 hours- ‘for public safety
and s_easonal"per'sonnel 240 hours for all others) on the amount of _comp time

accruable'.'

The use of comp time unde.r these rules would be permissable for any city: :
jwhich has a practice of utilizing comp time as of April 15 1986 For new.
. employees hired after April 15, 1986 .'the city wou].d be required to" reach an.
understanding : with the employee regarding comp time. This understanding

would be an implied agreement. if the city has a policy of providing comp_'..-

time in lieu of overtime, and the employee is provided notice of this policy

<

prior to hiring, an understanding exists and requires no’ formal written agree- X

'ment. _ If the city has a: 'collective bargaining agreement which allows the usep

of comp time, it will remain in force except that comp time WOuld have_to be_

"at the rate of time and a half

'. Volunteera o N ‘.1‘“ } L o i CTe .. '.':.:.‘&_.' R

The new law provides that any person currently considered ‘to- be a volunteer '

by the city wi11 maintain that status until April 15 1986 -even- if the ~volunteer

- .'receives payment (nominal fees, expenses, or : reasonable benefits) fOr his
_or' her. services ‘which, under current DOL regulations, might compromise his_'
' or. her volunteer status, The new law requires that DOL. issue new regulations.'
_ by March 15 17_9_8_6, stating what payments '-can be‘_‘__m_ad_je_L_to-‘_j.-.volu_rlteer.s without='

compromising volunteer -staltus,.'. The effective date 'of._,:'._t'he:'se :n"'e'w .rfegulation's

f_will be April 15 1986,

: : 3_ Joint Employment _ : '_ S

o Special detail work by public s.'a'fety 'employees' on ‘anii" opti'onalj" bas'is: "is-

defined as’ separate employment under the new law,‘ even if the city requires
.that the second - employer hire its public safety employees for particular work

~or is in any othe'r way invo_lved. "In other words, the city can require and/or

-approve the - use “of public _safety :personnel-_ l)yT_ a’ second employer-, ‘collect the
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compensation from the second employer, and then pay the public safety employee
directly at whatever rate is agreed upon. Compensation does not have to be
tied to the employee's regular rate of pay.

Another question regarding joint employment has been addressed by the
new law. In cases where full-time city employees occasionally work part-time
in a different capacity from their primary employment in the employing jurisdic-
tion, the two jobs shall not be considered as one for purposes of determining
overtime liability. For example, if you have a police officer who works part-
time in the recreation department, the two jobs may be considered separately.

In contrast to existing regulations, the new law provides that time spent
performing volunteer work for a neighboring jurisdiction under a mutual aid
agreement does not count as work time for which the employer-city must pay
minimum wage and overtime.

Shift Trading by Public Safety Employees

Under the old law, shift trading among police and fire employees was permis-
sable only if the employer kept records of time traded. The new law will allow
voluntary shift trading without the maintenance of such records.

Effective Date/Retroactivity

As mentioned above, under the new law the FLSA will not apply to traditional
employees of local government until April 15, 1986, except that actual payment
of overtime due subsequent to April 15, 1986, may be delayed until August 1,
1986, without being subject to penalty. All FLSA liability existing as of
April 14, 1986, for overtime pay or minimum wages for traditional government
functions is eliminated.

As MTAS receives additional information and interpretations of this new
law, it will be passed on to you as soon as possible. If you have questions
regarding compliance with FLSA, please call your MTAS Municipal Consultant,
the MTAS office in Knoxville at (615)974-5301, or the FLSA hotline at 1-800-233-

3572.
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