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Series LLCs Part 2—Current
Status, Multi-State Issues
and Potential Uniform
Limited Liability Company
Protected Series Act

By J. Leigh Griffith and Alberto R. Gonzales

Leigh Griffith and Alberto R. Gonzales
discuss the existing impediments to
greater use of Series LLCs including
taxation, bankruptcy, the Uniform
Commercial Code and issues concerning
multi-state activities and how these
matters are being addressed by the
National Conference of Commissioners
on Uniform State Laws (NCCUSL).

I. Introduction

Although its emergence on the business scene is fairly recent, the Series LLC
has been gaining popularity as a business entity. Under the Series LLC um-
brella, this entity is able to create multiple Protected Series, each with its own
separate rights, powers, assets, obligations, business purposes and associated
members. The aim is that the internal liability shields will maintain such
“separateness” and protect the other Protected Series and the Series LLC itself
from the others” debts and obligations. It is likely that the internal shields will
be maintained if a Protected Series engages in business outside its jurisdiction
onlv in other states that have enacted Series LLC enabling legislation, provided
the‘foreign Protected Series has qualified to do business in such second state
or, if qualification is not required, it meets at least the particular jurisdiction’s
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formalities or perhaps, even if less, the formalities of
the jurisdiction of organization. In states without such
statutes, however, it is far from clear whether the internal
shields will be respected. Part I of this article described
the characteristics of Series LLCs, the current applicable

Under the Series LLC umbrella, this
entity is able to create multiple
Protected Series, each with its own
separate rights, powers, assets,
obligations, business purposes and
associated members.

state law developments, the popularity of Series LLCs
and the internal liability shield requirements. Part II
discusses the existing impediments to greater use of
Series LLCs including taxation, bankruptcy and the
Uniform Commercial Code matters and issues con-
cerning multi-state activities and how these matters are
currently being addressed by the NCCUSL Drafting
Committee’s (the “Drafting Committee”) efforts in
drafting the Limited Liability Company Protected Series
Act (the “Draft Act”).

Il. Tax Treatment of Series LLCs

The guidance of the Proposed Regulations has likely
resolved the basic federal income tax treatment of Se-
ries LLCs and Protected Series.” Under these Proposed
Regulations, the Series LLC itself will be considered a tax
reporting entity only with respect to any assets, liabilities
and business activity undertaken by the Series LLC itself
(as opposed to the activities of the Protected Series with
an associated member other than the Series LLC). For
federal income tax purposes, the Proposed Regulations also
provide that (i) each Protected Series with multiple associ-
ated members will be considered an income tax reporting
entity with respect to the assets, obligations and activities
associated with the Protected Series, and (ii) each member
associated with the Protected Series will be considered an
owner of such Protected Series.>

Under the Proposed Regulations, normal federal tax
entity classification rules are applicable to Series LLCs
and each Protected Series. For instance, a partnership is
the default classification applicable to a multi-member
Series LLC and each Protected Series that has two or
more associated members. A single-member Series LLC
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and each Protected Series that only has one associated
member will be disregarded for federal income tax pur-
poses. However, the Series LLC can elect to be treated as
an association taxable as a corporation while each of its
Protected Series has its own classification. In turn, each
Protected Series may elect to be treated as an association
taxable as a corporation while other Protected Series
and/or the Series LLC itself are taxable as partnerships
or, if another Protected Series has a single associated
member, a disregarded entity.

Although normal federal tax entity classification rules
apply, the employment tax treatment of Series LLCs
and Protected Series is presently unknown. The IRS
requested comments with respect to the employment
tax treatment of Series LLCs.? The American Bar As-
sociation Tax Section, in a joint task force of the Part-
nership Committee’s Subcommittee on LLCs and LLDPs
and the State and Local Tax Committee, polled the 50
states, Washington, D.C. and Puerto Rico concerning
the state taxation of Series LLCs. At that time, all of
the states that provided an affirmative position followed
the federal income tax treatment except Texas, which
treated the Series LLC and each of the Protected Series
as a single-tax entity.*

As a practical matter, the general income tax rule (out-
side of Texas) is to follow the IRS Proposed Regulations
even when the state does not have an official position.
Therefore, for federal income tax purposes and most
state income tax purposes, the anticipated tax treatment
is generally known and will be absolutely clear when the
Proposed Regulations are finalized. The major exception
is the employment tax. With respect to other state taxes,
there are variations which provide potential planning op-
portunities. For a state tax analysis of Series LLCs, see Tax
Management Memorandum.®

lll. U.C.C. Article 9
and Lenders’ Concerns

As with Series LLCs and some other areas of the law, it
is still unclear how the Protected Series will be treated
under the Uniform Commercial Code (“U.C.C.") Article
9. Many Series LLC state acts permit assets associated
with a given Protected Series to be held in a number of
different ways.® For example, the Delaware LLC Act per-
mits holding such assets either in the name of the Series
LLC, in the name of the Protected Series, in the name
of a nominee, or “otherwise.” The option selected helps
determine who, in fact, is the “debtor” within the meaning
of U.C.C. RA9-102(a)(28).8 One area of concern is that,
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despite language in the state of organization (many now
expressly provide the Protected Series can sue or be sued®),
it is uncertain whether Protected Series are even viewed as
the equivalent of legal entities or a person with the power
to sue and be sued in a majority of the jurisdictions (i.e.,
those which have not passed Series LLC-enabling legisla-
tion or legislation permitting a protected series to sue or
be sued in its own name) and litigation may have to be
in the name of the Series LLC.

Interestingly, the District of Columbia permits the
Articles of Organization to provide that a Protected Series
be treated as a separate legal entity.™ Such an election
would perhaps be helpful for U.C.C. filings but would
do away with much of the perceived advantages of Series
I__I_Cs as a single legal entity. An interesting approach is
found in the statutes of Illinois, Indiana, Iowa, Kansas,
Missouri and Utah" with language to the effect “A [Pro-
tected] series with limited liability must be treated as a
S€parate entity to the extent set forth in the articles of
organization of the master limited liability company.”*
Does‘this mean the Articles of Organization can pick
specific characteristics and say that, for purposes of such
characteristic, the Protected Series shall be treated as 2
S€parate entity or does this simply mean that the Articles
of Organization can provide that a Protected Series is
an entity and it will be treated as such for all state law
purposes? Statutes in Alabama, Delaware, Montana,
Nevada, Oklahoma, Puerto Rico and Tennessee™ are
not explicir as to the status of a Protected Series and do
2ok have t_l'le power to create entity status through their
Articles of Organization but rather contain the concept of
Pro.rected Series as something other than a separate legal
gm_lt_"- Many of the statutes expressly give the Protected
bzr;ii(tjh; P:E\‘»_‘er t(.) Con[raclt_ and the power to sue and

3 €l OWNn name.

Creditors should be aware thart there is an areument that
2 PYOEECIfd Series that is not a legal or comm;rcial entity
]}ie;rgfﬁi?]:?: i_ncepégl?lf? of being an Article 9 deb_tc:nr'.'E
Ka;'msas an(‘i \“:) juris *.el(..tlon‘ ot‘h_er tha_n perhaps lllm01:ﬁ,
e preger;tl‘: souri, 1§ the hl!ng of_a pul?hc organic
S CO\ntras.t ?;C:‘S'%Eir}: t}(}) the torm:_mo‘n. ofa T_’rorecte_d
e lil\\_n t e_effect of a filing of a pub_llc
CHjast Ao Illl [bi'ls?ucil?f x\'h_ither a Protected Series
S e : ity s lLields}.1 Ger_lera_til_v. 'Protecrej
Mmoo state 0; er than I.l]mcils. Kansas ane
usedin U.C.C Arrfgllstfl'é organizations_ as that term is
D am;j 1\.1 ticle 9. A_rgua_bly that may also b.e true
e ;)ntz;na,])as they enhmt require a'ceruﬁcate
menr o e ﬁledrft :‘h fotected .Ser.lffs operating agree-
e or the internal liability S.hle.ldj. Ipstf_-::fd,

eries are analogous to limited liability
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partnerships, which are not registered organizations for
precisely the same reason.?® Thus, even if a Protected Series
is properly an Article 9 debtor, its location is not necessar-
ily the jurisdiction in which it is formed (the special rule
of 9-307(e) is for registered organizations).” The Series
LLC itself, however, would be an Article 9 debtor and a

registered organization.

IV. The Relationship Between Series
LLCs and Bankruptcy

Similar to Article 9, it is not certain how the interplay
between Protected Series and the bankruptcy code will
unfold. Under the Bankruptcy law, any “person” may
file a bankruptcy petition.”? Therefore, the first issue
that attorneys may face is whether a Protected Series,
as opposed to the Series LLC itself, is a “person” for
purposes of filing for bankruptcy protection. For this
purpose, a person includes an individual, partnership
or corporation.” The defined term “person” does not
include an estate or trust (other than a business trust).*
Under the bankruptcy code the definition of a “person”
is “inclusive” and not “exclusive.” # Therefore, although
not specifically identified as a “person,” the LLC was
considered to be a “person” eligible to file because its
characteristics originated from both corporations and
partnerships. As a result, the LLC is “similar enough to
those entities to be eligible.”? Per the bankruptcy code,
the definition of “corporation” encompasses a partner-
ship association organized under a law that makes only
the capital subscribed responsible for the debt of the
association.? Section 101(9)(A)(iv) of the bankruptcy
code® includes an unincorporated company or as-
sociation and Subparagraph (9)(B) excludes a limited
partnership.? The Senate legislative history regarding
the passage of the Bankruptcy Reform Act of 1978
clarifies this issue®®:

The definition of ‘corporation’ in paragraph (8)
is similar to the definition in current law, section
1(8) [section 1(8) of former title 11]. The term
encompasses any association having the power or
privilege that a private corporation, but not an
individual or partnership, has; partnership associa-
tions organized under a law that makes only the
capital subscribed responsible for the debts of the
partnership; joint-stock company; unincorporated
company or association; and business trust. “Un-
incorporated association” is intended specifically to
include a labor union, as well as other bodies that
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come under that phrase as used under current law.
The exclusion of limited partnerships is explicit, and
not left to the case law.

At this time, however, it is unclear whether a Protected
Series that is not defined as an entity, even though it has
entity characteristics and attributes (which are encom-
passed by a legal entity), may be a “person” under the
bankruptcy code via the definition of “corporation” or
otherwise.”’ Given that the laws in those states that have
passed Series LLC legislation make only the capital sub-
scribed responsible for the debts of the Protected Series
(arguably an unincorporated association within the defi-
nition of a corporation), many attorneys are comfortable
that a Protected Series, will be a “person”—at least in
the states with Series LLC statutes.? This is particularly
true if it can expressly sue or be sued. Others, however,
are uncertain.

In a trilogy of recent cases in Boston, the bankruptcy
court accepted the filings of Protected Series in Crush Real
Estate Series, LLC 917 East Broadway Series, Sole Beneficiary
of 917 East Broadway Realty Trust,”® Crush Real Fstate
Series LLC Sole Beneficiary of 427 East Sixth Street Realty
Trust™ and Crush Real Estate Series LLC Sole Beneficiary
of 427 K Street Realty Trust.®® Although the court did take
jurisdiction, there is no indication that the bankruptcy
court specifically considered whether the Protected Series
had standing to file for bankruptcy. Steven J. Boyajian,
lawyer for the Trustee, reported that because the petition
for these were dismissed for other reasons, the court never
actually reached the question whether a Protected Series
could file for bankruptcy.®

Assuming that the Protected Series is a “person” under
the bankruptcy code, two questions arise. The first is
whether a Protected Series that is not itself in financial
distress can be placed into bankruptcy if the Series LLC
itself is in financial distress under the rationale of General
Growth Properties, Inc.,”’ or whether one or more of the
separate Protected Series can be subject to “substantive
consolidation” with the Series LLC itself and/or other
Protected Series of the same Series LLC.

Although a discussion of the General Growth Proper-
ties, Inc. case and its impact on special purpose entities
is beyond the scope of this article, a short analysis of
the case and how it is distinguishable in the context of
Protected Series is in order. General Growth Properties,
Inc. was the largest commercial real estate collapse in
American history and involved 388 subsidiaries that
also filed for bankruptcy. Many of the subsidiaries were
special purpose entities that directly held a single piece
of commercial real estate (generally shopping centers)
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in a structure that was considered “bankruptcy remote.”
Many of these bankruptcy remote subsidiaries were not
in financial distress. The issue of concern in General
Growth Properties, Inc. was whether these solvent sub-
sidiaries could be placed into bankruptcy and whether
their cash flow, which historically had been handled in
a common joint operating account or cash management
system, could be used in the proceedings of the parent.
The bankruptcy court answered in the affirmative, rely-
ing on a “corporate family” rationale to allow the use of
the comingled cash flow in a restructure. It did so on
the belief that even the solvent subsidiaries would have
trouble refinancing their debt in the market conditions
that existed at the time and that the directors anticipated
carrying into the future. The bankruptcy court found the
directors of a solvent subsidiary owed a fiduciary duty to
its corporate parent, which was operating an integrated
enterprise or corporate family.*® The question then is
how do the principles of General Growth Properties, Inc.
apply to the Protected Series “family” of a Series LLC?

The judge’s holding focused on the fiduciary duty
of the board of directors of the solvent subsidiaries to
the respective subsidiary’s shareholders. In a Protected
Series structure, the Series LLC itself may not even be a
member associated with the Protected Series but rather
the members of the Series LLC itself or a subset of such
members are likely associated with the Protected Series.
In that case, the managers’ or directors’ duties running
to its owners would not run to the Series LLC itself,
and the principles set forth in General Growth Proper-
ties, Inc. would not apply. If, on the other hand, the
Series LLC was itself the sole member (or perhaps the
controlling member or almost sole member) associated
with the Protected Series, the holding of General Growth
Properties, Inc. would likely apply. The Protected Series
with its direct association of the members of the Series
LLC, as opposed to the Series LLC itself, may provide
substantially more protection for the creditors of each
Protected Series than a parent corporation with a num-
ber of wholly owned corporate subsidiaries provides for
creditors of each subsidiary.

Independent of whether solvent Protected Series could
bankrupt as part of a corporate family as discussed in
General Corporate Growth Properties, Inc., there is the is-
sue of substantive consolidation. It has yet to be decided
whether one or more of the separate Protected Series and/
or the Series LLC itself would be subject to “substantive
consolidation.” Under the equitable doctrine of substan-
tive consolidation, a bankruptcy court treats the bankrupt
estate as if it is composed of the assets of two or more
persons—even including, in some instances, the assets
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of debtors and nondebtors.*® Unfortunately, there is not
a uniform standard for invoking this equitable remedy.*°
It is generally considered appropriate where creditors or
owners have disregarded the separate identities of persons
or where those persons have entangled financial affairs.“’
l_n essence, the requirement that the assets of the Protected
Series be carefully accounted for and associated with the
particular Protected Series as a condition of obtaining or
maintaining the internal liability shield is really a variation
of anti-consolidation on steroids.“2 Whether the courts will
look outward beyond the associated assets of a particular
Protected Series when it comes to Series LLCs may be
important. In circumstances where the Protected Series
is formed in a state in which the Protected Series is not
required to separately file a notice of its existence and
the Protected Series in fact does not file, and/or where
the titled assets are not held in the name of a particular
Protected Series, there is an argument that as far as the
public is concerned, the owners have perhaps disregarded
the separate entities and substantive consolidation may
be flli’Pfopri:.ite.“E This will be particularly true where
b'USInE‘SS_ operations of each are entwined. On the other
hand, if appropriate records are maintained and the as-
sets and members are properly associated with respect
to the Protected Series, it is hard to see how the owners
complying with state law have disregarded the separate
Protected Series. Indeed, the requirements of appropriate
books and records and proper association makes it much
more likely that the internal shields would fail before a
t.raditional consolidation analysis would call for substan-
tive consolidation.

.hachﬁ state’s statutes will need to be examined to deter-
mm:? it a Protected Series can avail itself of that particular
State’s debtor-relief laws. In the event the Series LLC must
hle for bankruprcy instead of a single Protected Series, the
other Protected Series are likely to have complications, at
leaSI.until the courts have an opportunity to sort out the
relationships and establish precedent. ;

V. Internal Liability Shields

E?:ir:til;zr;se;l'[hf? r€_‘quir§ments for the' va]idit}" of
A lla -llll}. shields in each Stijlte.“'l-th _enabh-ng
ﬁ’nabling Seriegifuon.-ﬁl-bm- one ]unsdlglon \\'lt.h
s Sef's Li {eglslatlon is clear thart, in fa mul_n-
g s assole-s : C, only [h‘e Pro.tec:tec-l Series with
o ey Shc'lél]tcio?éof assets is at risk with respect to
the llosial 1elds.** In Part I, the authors alsx? raised
e T i:P’f;:ter of asset exposure to credltgrs of
T LLE:C f(‘)r those of other Pro.tected Series of
of even properly-associated assets of a
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Protected Series when some assets of such Protected

Series are not properly associated. The current enabling
state statutes do not appear to specifically establish that
only the unassociated assets are subject to the claims of
any Protected Series or the Series LLC. Hopefully, the
courts determine that this is implicit in the conceptual
framework of their statutes, but it would be much better
if such a result were to be expressly stated.

The aim is that the internal

liability shields will maintain such
“separateness” and protect the other
Protected Series and the Series LLC
itself from the others’ debts and
obligations.

A fundamental issue in doing business utilizing the
Series LLCs is the uncertainty as to what will happen
with the Series LLC if one or more of the Protected Series
engages in business outside the state of organization and
a large liability arises in such second state with respect
to one Protected Series of a Series LLC with a number
of Protected Series, especially if the associated members
of each such Protected Series are different. This risk is
especially acute if the Series LLC is engaging in business
in one or more states that have not passed enabling Series
LLC legislation. Will the internal liability shields among
the Protected Series and the Series LLC be honored in
such second state?

VI. Respecting Liability Shields
of Series LLCs in States Other Than
State of Organization

As discussed in Part I, while 14 states, Puerto Rico and
the District of Columbia have passed Series LLC stat-
utes, most states have yet to enact Series LLC legislation.
Consequently, Series LLCs doing business in those states
withourt enabling legislation run a serious risk because the
law remains unsettled or unknown as to the effectiveness
of the internal liability shield of a Protected Series in
these foreign states. The Full Faith and Credit Clause in
the United States Constitution and perhaps the Internal
Affairs Doctrine provide protection for liability shields of
corporations.*® Itis unclear, however, how these doctrines

will be applied to Series LLCs, especially from state to
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state.*” Those wishing to expand the operations of their
Series LLCs into foreign jurisdictions must therefore
consider their options carefully. If there is a diversity of
associated members or their proportionate ownership
among the various Protected Series, consideration should
be given to inserting provisions in the operating agree-
ment or even the Articles of Organization restricting the
Series LLC and/or each Protected Series from engaging
in business in other jurisdictions (or perhaps jurisdictions
that have not passed enabling legislation). Such activity
in other jurisdictions could potentially produce liability
for all of the Protected Series and the Series LLC.* If the
ownership is essentially the same, especially if in the same
proportions, a Series LLC doing business in a state without
Series LLC legislation is in no worse position that if such
business were conducted in a single regular LLC, and due
to the complexity and uncertainty, it may be in a much
better position than if only a single traditional LLC were
to be involved.

It is commonly assumed that if a state has enacted
Series LLC legislation, it will recognize all Series LLCs
created in other states and honor the internal liability
shields.*® While this is probably true, the authors believe
there is a possibility this assumption may not always be
correct, depending on the circumstances. If a Protected
Series is formed in a state that requires separate filings
identifying each Protected Series, then the foreign state
having enacted Series LLC legislation should recognize
the Series LLC and Protected Series and honor the
internal liability shields whether or not the Series LLC
legislation of such foreign jurisdiction requires such fil-
ings. However, it is conceivable that the internal liability
shields for Series LLCs created in states such as Delaware,
which do not require the filing of identifying informa-
tion for each Protected Series, may not be honored in at
least some of the states with Series LLC legislation which
require the specific identification of the Protected Series
as a condition for the internal liability shield. This is
particularly true if the Series LLC and/or the Protected
Series did not qualify to do business in such second state
in accordance with such second state’s laws.*°

In the absence of a foreign Series LLC provision
in the state’s statute to the contrary, a state’s general
public policy may require a minimum level of public
disclosure to honor the foreign Series LLC’s internal
liability shields and quasi-entity or person status of the
Protected Series and the Series LLC for such purposes
in absence of complying with such second states foreign
Series LLC’s provisions. This concern is based on the
belief that the courts, in absence of a foreign Series
LLC provision to the contrary, may examine the public
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disclosure concerning the creation and existence of the
specific Protected Series as a basis to determine if such
are similar enough to the disclosure required of affili-
ated corporations or LLCs to conclude whether Series
LLCs and their Protected Series are not repugnant to
the laws of the jurisdiction of the court to uphold the
internal shields.

Perhaps the only absolutely certain “safe” way to
use a Series LLC at this point is within the state in
which it is formed, although the authors believe if the
Series LLC and/or the Protected Series has qualified
to do business in such second state in accordance with
its foreign Series LLC provisions, it is “safe” to use a
Protected Series in such second state. If the business
or other activity of the foreign Series LLC or foreign
Protected Series is such that the Series LLC or the
particular Protected Series is not required to file and
qualify to do business in such second state and the
second state’s Series LLC law require the same or lesser
disclosure concerning Protected Series as the state of
the Series LLC’s organization, the authors believe it is
“safe” to use a Protected Series in such second state. If
the business or other activity of the foreign Series LLC
or foreign Protected Series is such the Series LLC or the
particular Protected Series is not required to file and
qualify to do business in such second state and does not
do so, but the second state’s Series LLC law requires
greater disclosure concerning Protected Series than the
state of the Series LLC’s organization, the situation may
be a bit more problematic. If the second state has not
passed Series LLC enabling legislation, there would
appear to be significant risk that the “internal affairs
doctrine” or “full faith and credit clause” may not carry
the day. The second state may well apply its conflict
of laws principles to determine whether to honor the
internal shields. If the public filings and disclosure in
the state of the Series LLC’s organization provides simi-
lar information to that required for the formartion of a
corporation in the second state, there is at least an argu-
ment that the public policy of the second state is not
offended and the internal shields should be respected.
There is, however, no known precedential authority as
to what the courts will determine in such situations.
The Court of Special Appeals of Maryland®® heard a
case involving multiple traditional LLCs operating in
an integrated manner in which the appellant argued
that the trial court’s analysis created in essence a Series
LLC with Protected Series which the appellant argued
was an impermissible corporate structure in Maryland
since the Maryland General Assembly had not passed
Series LLC enabling legislation. /n dicta the court states:
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While certainly true, to the best of our knowledge,
the legislature hasn’t even considered whether to
adopt such [Series LLC] legislation. It certainly
hasn’t done anything to suggest that adoption of
the series LLC form will violate an important public
policy of the State ... . Thus, we think the third
step in Honey G-R’s argument, that a Maryland
court is prohibited from ordering the creation of a
series LLC (if that is what happened here), assumes
a prohibition that simply does not exist.”

The court, also in dicta, perceived few differences be-
tween a family of traditional LLCs with one parent LLC
and a Series LLC. The court stated, “Many of the benefits
of a series LLC can be obtained by creating a family of tra-
ditional LLCs ... The only differences that we perceive—at
least in the abstract—are differences of nomenclature and
the requirement for filing fees.”*

It should be noted that in the case before the court,
the LLCs involved were actually traditional LLCs with
traditional entity filings disclosing their existence, and
tbe case involved a dispute among the owners and not a
filS}?ute involving third parties. However, this case may
indicate that at least some courts in states that have not
passed Series LLC enabling legislation will not perceive
the Series LLC and internal liability shields contrary to
public policy or particularly alien. ‘ ‘

VII. Brevity May Be the Soul of Wit
but Not the Soul of a Business
Organization

— existing Series LLC statutory provisions for the most
Part were “parachuted in” and attached to the jurisdiction’s
LLC Acf‘ The provisions often fail to address specific nu-
dnces 0_1 Series LLCs and Protected Series that have no
al}alog in the context of a traditional LLC. In absence
ot statutory limitations, it is likely the general rules of
R Pa.”iﬂdaf LLC statute will ap-pl\' to the Series LLC
PTO\'1510n§ but exactly how such rules apply and how they
:;Zrtr:)pll): irl':]igll'elznle{]red may be much .less than clear. For
e ‘or en‘ga‘;g ;‘neans‘that the Series LLC can rnc}?]rge.
=
conversion of the Series LLC i ‘ ' ) l:llAd

Al e s ries into a corporation wo
e t‘: H}i“-m[e all of the Protectefi S_e-nes as the
P i exli:'st“.*lt hlntemal or horizontal ilablll[}' shields
of a Serjes LL(l:n- the corporate world. \X.ould a merger
Pitectnd Sects into a regular LLC terminate all c'»f the
s of the merged Series LLC? What rights,
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other than dissenters’ rights, do the members associated
with a particular Protected Series of the former Series LLC
with several Protected Series have under the applicable
statute? If a Series LLC liquidated, implicitly all of the
Protected Series will also liquidate as the entity no longer
exists. While the members associated with each specific
Protected Series would receive the assets associated with
such Protected Series, this can be most disruptive, have
tax ramifications and perhaps require new licenses to
continue to engage in business even if all of the associated
members fully cooperate with each other. The general
LLC statutory provisions may not provide adequate pro-
tections for the disparate members of a multi-member
and multi-Protected Series LLC as this situation was not
contemplated and does not exist in a regular LLC. Special
precautions should be taken in the operating agreement
of the Series LLC to require a very high vote of members
associated with all Protected Series before actions taken
by the Series LLC that would significantly impact one
or more Protected Series are permitted to occur. These
operating agreements need to be carefully considered and
contain rather detailed provisions.

VIIl. Approach of the Uniform Laws
Committee on the Limited Liability
Company Protected Series Act

The Drafting Committee is not proposing anything that
should impact the federal income tax treatment of Pro-
tected Series as set forth in the Proposed Regulations.>
The Drafting Committee is not attempting to alter the
Limited Liability Company Acts of the various states as
they apply to ordinary limited liability companies and,
indeed, is attempting to develop an Act that overlays and
by extrapolation utilizes much of the jurisdiction’s existing
LLC law burt addresses the areas that have no analogue
either by (i) mandatory nonvariable provisions or (ii)
default provisions that may be affirmatively modified.
The Drafting Committee is also attempting to walk the
line of providing public and creditor protection, internal
rules of governance and understandable requirements for
the maintenance of internal liability shields and a clear
articulation of what happens if one or more assets of a
Protected Series or the Series LLC are not properly associ-
ated at specific times. Amazingly, as identified in Table 4,
“Potential Consequence of Improper Association of Series
Assets” found in Part I,>* most of the existing statutes can
be read to provide that mistakes in properly associating
assets to a specific Protected Series can jeopardize all as-
sets of such Protected Series as the proper association is a
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pre-requisite for the internal shields. The Draft Act makes
it clear that failure to properly associate one or more assets
only exposes those improperly associated assets and does
not jeopardize the internal shields as a whole. The Draft-
ing Committee is wrestling with the practical problems of
what association of assets means and the burden of proof
that an asset was associated. A Protected Series having to go
back many years to demonstrate proper association would
be very burdensome. Crooks and those who play fast
and loose are unlikely to suddenly retain proper records
for a few years. The purpose of association is to encour-
age/require accurate and clear records of ownership and
identification to minimize bad actors using Series LLCs
and Protected Series in “shell games,” not to provide a
windfall to third-party creditors at the expense of honest
businessmen and investors.

The Draft Act requires the identification in the public
record of the existence of the specific Protected Series in ex-
istence and through the name of each such Protected Series
tie the Protected Series to the Series LLC itself in a man-
ner distinguishable from the names of the other Protected
Series. This is viewed by the draftsmen as an important
anti-fraud provision. The Draft Act contains provisions
for foreign Series LLCs and foreign Protected Series (i.e.,
those formed under the laws of another state) engaging in
business in states that substantively pass the Draft Act, as
itis finalized, to identify the Protected Series and put such
on record even if the state of organization of the Series LLC
does not so require. Transparency of existence and a path to
determine information concerning the Protected Series is
an important public protection. The Drafting Committee
is attempting to prevent the use of a foreign state’s loose
or nonexistent disclosure laws concerning the existence of
Protected Series to be able to hide information regarding
the existence of specific Protected Series and other public
safeguards that the second state requires of Series LLCs
and Protected Series formed under its laws.

As discussed earlier in this article, the prerequisite for
“something” to file a bankruptcy petition and to avail
oneself of the protection of such law, the “something”
must be a person. Although as discussed, many conclude
that the existing enabling statutes create a “person” for
this purpose, the Draft Act specifically provides that the
Protected Series is a “person.”® The statutory classification
of each Protected Series as a person is designed to address
the bankruptcy issues and cause the Protected Series to
be eligible for bankruptcy protection in the event it is
otherwise not eligible under the existing enabling statutes.

The Draft Act provides that a Protected Series is not
only a “person” but also a person that comes into exis-
tence through a public filing. The intent and hope of the
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draftsmen is that U.C.C. Article 9 will treat a Protected
Series as a registered organization and therefore provide
certainty for U.C.C. filings.

The Draft Act’s characterization of a Protected Series as
a person and the requirement that each Protected Series be
identified in a public filing is also an anti-abuse measure
and permits third parties to determine what Protected
Series they are dealing with and the number of existing
Protected Series of a Series LLC that exist at a given time.
The requirement that the registered agent be identical for
the Series LLC and each of the Protected Series associated
with a Series LLC also minimizes third-party confusion
should the need arise for a service of process.

Many on the Drafting Committee recognize the need for
Protected Series to acquire or dispose of assets by merger.
However, the complexities of mergers are very high with
many permutations. The current Draft Act prohibits merg-
ers of Protected Series with other Protected Series within
or without the Series LLC or mergers with or into other
entities. Conversions and interest exchanges may well be
prohibited at this time due to complexity. The current
Draft Act permits a merger of the Series LLC into another
Series LLC formed in the same jurisdiction but not in a
foreign jurisdiction. While complex, the authors’ believe
that the failure to permit the exit strategy of merging a
Protected Series into an LLC (or perhaps other entity)
creates a business trap for many as the only exit strategy
for a particular Protected Series is a sale of assets which is
often difficult and/or expensive.

Appendix I (accompanying this article) lists some of
the provisions that are addressed by the July 2016 draft
of the Drafting Committee’s Draft Act®® and compares
each to the Series LLC Acts passed in each of the present
jurisdictions. There are many places that current state law
is not clear with the result that some of the comparisons
are somewhat speculative and may prove to be incorrect.
‘The Draft Act continues to evolve as thoughtful comments

from a large number of Commissioners and Advisors are
digested and incorporated.

IX. Conclusion

It is unclear whether the Series LLC will be a long-term
and broad-based viable form of business entity such as
with the traditional LLCs. The authors believe, however,
that creative legal minds will find legitimate uses for Series
LLCs to meet the business needs of their clients as time
goes on and the law becomes more established. As more
states pass Series LLC legislation, particularly if the Series
LLC provisions are more thought-out and detailed, many
concerns about Protected Series will be resolved, and the
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U.C.C. and bankruptcy issues will likely be resolved as
well. As discussed, the Drafting Committee is currently
developing a set of uniform provisions for Series LLCs and
their Protected Series. A uniform law by NCCUSL or a
well-reasoned model act should aid states in developing
consistent statutes and addressing various policy con-
cerns such as creating uniform registration requirements.
Further, attorneys and courts will have fewer potential
concerns about a Protected Series of a Series LLC formed
In one state doing business in a second state that has passed
Series LLC legislation. In addition, the public policy argu-
ments may be muted as it becomes clear that states do not
h_ave a concern about internal liability shields, particularly
if the Protected Series are “on record” and clearly linked
to the Series LLC. ‘

As discussed, the major impediment to broader accep-
tance of Series LLCs at this time appears to be concerns
ab'out the integrity of the internal liability shields in states
without Series LLC-enabling statutes and the wide dif-
ferences in the requirements of identifying the Protected
Series and the titling of assets. Caution by lenders contin-
ues to be a significant business detriment to the usage of
Sen—es LLCs until the U.C.C. issues are berter resolved, but
Series LLCs are presently borrowing money from many
banks and other lending institutions. In states in which
the enabling legislation does not specifically provide thata
pll“Ott?Cted Series can own property in its o‘;\'n name, some
title Insurance companies are declining to write policies.
Clarity as to the ability of a Protected Series to file for
ba‘zkflfptc}' without the Series LLC itself being required
_to file is alsc\- needed, and it is expected this will develop
:jn the near future as there is already somewhat favorable
afg:;‘:g;ﬂf};l; in ‘\tiéssac}}usens where the l?ankruptq' court
= Howexiﬂ?nons ‘t_or banlf'ruptc_\' of three P_rore.cted
L ey r.\ifhpie\ iously d1scu55§d. the standing issue

ey ile most new busmesse.s do not form
22052 :SCLO;bankrupt_cy‘ an attorney is often concerned
oo redatte::';;.hI:maJl_\'. \'.Vhllﬁ the P[OPOS(?d Regula-
e uce . the stress for most concerning f-edt?ral
b taxationo? meloymem taxes and t}}e appropriate
o s t; the Protectf?d Series, pan1€u1§rl}' in the‘
St a;eas‘ lcqnuque to be confusmg Texas
andall of jo link:d ;l)pp ying its taxes to the Ser%e_s L.LC
S e rot;c;lec‘i Series makes the utilization
Bilas e and their Pletect.ed Series s?me\\ﬁar
e e h%jigmg-m business in Texas using \?enes

: challenging on the rax front. Texas in es-
~€1Ce pierces the internal liability shields for i d
2 foreign stare in 'hich s i e
Profais B m“ 1};: a Texas Senés L_I_C or a linked

If the Protecteda)s e tbe Al

eries’ internal liability shields are
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honored as a matter of law and the books and records
are appropriately maintained, in the absence of activities
that indicate a fraud on the plaintiff, the specific prohi-
bition of one Protected Series’ assets being subject to the
liabilities of another would seem to make piercing the
“corporate veil” within the Series LLC and among the
linked Protected Series very difficult. In all cases, however,
the members associated with each Protected Series and/
or the Series LLC itself should have the limited liability
protection of an LLC, as all of the Series LLC statutes are

It is unclear whether the Series LLC
will be a long-term and broad-based
viable form of business entity such
as with the traditional LLCs.

found within the general LLC statutes and generally are
overlay provisions to the general LLC statutes. A failure
of the internal liability shields should not lead to a failure
of the external liability shields for the members but will
rather place the Series LLC in the same position as a regular
LLC. This situation will obviously not be satisfactory for
members associated with a Protected Series not involved
in the issue giving rise to the liability and not participating
in the economics of the offending Protected Series. For
commonly-owned enterprises in multi-state businesses
where multiple entities are not practical, the Series LLC
does not appear to have significant drawbacks and may
offer potential protection.

All in all, there are now legitimately several tens of
thousands of Series LLCs and Protected Series, over 25
percent of the states have adopted Series LLC legislation,
and 40 percent of the states have either Series LLC legisla-
tion or recognize Statutory Trusts with internal liability
shields. The possibility of a Uniform Limited Liability
Protected Series Act or at least a model act entering the
picture should cause more states to take notice of the
Series LLC Act and perhaps cause some of the states with
an existing Series LLC Act to review its enabling statute to
make the laws more uniform, fulsome and more likely to
be supported when foreign Series LLCs and their linked
Protected Series engage in business in states without Se-
ries LLC enabling legislation. The massive growth in the
number of Series LLC organizations” with all the impedi-
ments discussed in this article clearly demonstrates that
there is a business demand for such entities. Series LLCs
are now entities with which both attorneys and courts

should become more familiar.
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Provisions Protecting Creditors
or Providing Certainty

Is a separate public filing
necessary to establish each
protected series?

Is protected series defined as
a legal person?

Is the duration of protected
series expressly limited to
the duration of series limited
liability company? EN 1

Must name of protected series
include name of series limited
liability company?

Does each protected series
have same registered agent

as series limited liability
company?

Can service on protected
series be made by serving
series limited liability
company?

Does the statute specify rules
for disregarding the internal
shields that protect the assets
of one protected series from
the creditors of another, other
than a general recordkeeping
requirement and a notice in
the articles that protected
series may exist??

Are there express “asset by
asset” consequences for assets
not properly associated with

a protected series, even if

the internal shields remain

in place?

Does the statute specifically
preclude associating property
after a claim against the
property has been made to
avoid exposure?

Do special recordkeeping
requirements apply to
transfers between a series
limited liability company and a
protected series of the company
and between protected series
of the company?

If the statute expressly
permits associated assets

to be held by a nominee,

etc., does the statute limit
permission in any way?

Does the statute address
specifically the rights of
judgment creditors of
associated members?

Does the statute expressly and
directly require membership
in the limited liability
company as prerequisite to
being associated member of
protected series? EN 2

Does the statue expressly
address how provisions in
the limited liability company
statute apply at the protected
series level?

Does the statute address
whether associated members
of a protected series have veto
rights to operating agreement
amendments affecting the
protected series?

LLCPSA

Yes; § 201(b)

Yes; § 102(7)

Yes; § 105(cX1)

Yes; § 202

Yes; § 203

Yes; § 204

Yes; § 401

Yes; § 402

Yes; § 402

Yes; § 301(b)

Yes; § 301(c)

Yes; 403(1)

Yes; § 103(a)2)

Yes; §5 103,
107(c)

Yes; § 304(d)

-* ‘Alabama

No

No

Yes; ALA. CODE §
10A-5A-11.09(a)

No

Apparently,
See EN3

No

No

No

No

No

No

No

Yes; ALA. CODE
§ 10A-5A-11.01(c)

Yes

No

APPENDIX 1. ALL JURISDICTIONS OF SELECTED UNIFORM LAWS V. STATE LAW COMPARISON—JANUARY 8, 2017

Delaware

No

Yes; DEL. CODE
ANN. tit. 6, § 18-
101(12)

No

No

Apparently,
See EN 3

Apparently,
See EN3

No

No

No

No

No

No

No

No

No

District of Columbia

Yes, D.C. CODE
§ 29-802.06(e)
and (f)

No, however see EN 4

Yes, D.C. CODE §
29-802.06(g)

Yes; D.C. CODE §
29-802.06(d)(1)

Yes; D.C. CODE §
29-802.06(p)

Yes; D.C. CODE §
29-802.06(p)
See EN 5

No

No

No

No

No

No

No

Yes; D.C. CODE
§ 29-802.06

No
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Ilinois
Yes; 805 ILL. COMP.
STAT. 180/37-40(d)

No; however see EN 6

Yes; 805 ILL. COMP.
STAT. 180/37-40(m)

Yes; 805 ILL. COMP.
STAT. 180/37-40(c)

Yes; 805 ILL. COMP.
STAT. 180/37-40(f)

Yes; 805 ILL. COMP.

STAT. 180/37-40(f)

Yes; 805 ILL. COMP.
STAT. 180/37-40(b)
requires filing
of certificate of
designation

No

No

No

No; 805 ILL. COMP.
STAT. 180/37-40(b)

No; but see EN 7

No

Yes; 805 ILL. COMP.
STAT. 180/37-40(j)

No

Indiana

Yes; IND. CODE § 23-
181-6-2

No; however see EN 8

Yes; IND. CODE
§ 23-18.1-6-4(e)

Yes; IND. CODE
§ 23-181-6-7(c)(1)

Yes; IND. CODE
§ 23-181-6-8(b)

Yes; IND, CODE
§ 23-181-6-8(b)

Yes; IND. CODE
§ 23-181-5-1; I.C.
§ 23-181-6-9
No
No
No
No; IND. CODE
§ 23-181-5-2
No

No; but implied
by IND. CODE §
23-181-8(b)

No

No

Yes (to establish
limited liability);
|IOWA CODE §
4891201(2)

No, however see
EN9

No; IOWA CODE §
4891205(1)

Yes; IOWA CODE §
4891201(1)

Apparently,
See EN3

Apparently,
See EN3

No

No

No

No; but see EN 10

No; but implied
by IOWA CODE §
4891204

Yes; IOWA CODE §
4891201(7)

Yes; IOWA CODE §
4891202(3)d)1)
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ENT

Yes; KAN. STAT. ANN.
§ 17-76143(c)

| Yes; KAN. STAT. ANN.
|  §17-76343(F)

No

NA
"0

No; but see EN 12

Yes; KAN. sTAT
ANN. 5 17‘76.1436)
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No, however see
FN13

wn ™
(%]

-4

1

Yes; MO. REV. STAT.

§ 347186(3)

Yes; MO. REV. STAT.
§ 347186(4)4)

No; but see EN 14

Yes; MO. REV. STAT.
§ 347186(5)5)

No

Apparently, See
EN3

No

No

No

No

Yes; MONT. CODE
ANN. § 35-8-107(2)

No

No

Apparently, See
EN3

No

No

No

No

No

No

Yes; 18 OKLA. STAT.

ANN. § 2055 4())

No

Apparently, See

EN3

Apparently, See
EN3

No

No

No

No

No

| TENN. CODE ANN
§48-249-309(bX2) |

No

No

Apparently, See
EN3

Apparently, See
EN3

No

No

No

No

No; but see Texas
ENZ1and 22

Yes TEC BUS. |
ORGS. CODE §
101.616(1)

No

Apparently.
See EN3and 23

Apparently.
See EN3and 23

No

No

No

Yes; TEX. BUS.
ORGS. CODE §§
101.609 and 101.6177

No, however see
EN 24

Yes; UTAH CODE
ANN. 1953 § 48-3a- |
1208(3)

Yes; UTAH CODE
ANN. 1953 § 48-33-
1201(1)

No |

Yes; UTAH CODE
ANN 1953

§48-33-120W2) |

No

No

No; however see
EN2S

Yes; UTAH CODE
ANN. 1953
§ 48-33- 1201(6)

No

No

No

No

Unclear,
presumably so.

No

No

No

No

No
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APPENDIX 1. ALL JURISDICTIONS OF SELECTED UNIFORM LAWS V. STATE LAW COMPARISON—JANUARY 8, 2017
Provisions Protecting Creditors

or Providing Certainty

LLCPSA

Alabama

Does the statute contain rules
for protected series that the
operating agreement cannot
vary?

Does the statute provide for
registering foreign protected
series to do business in the
state?

Does the statute require
foreign protected series doing

with same name requirements
as domestic protected series?

Does the statute require a
foreign protected series to
disclose either (i) information
regarding the foreign series
limited liability company and
other foreign protected series
of the company comparable to
the information available from
the public record regarding a
domestic protected series or

who has this information?

law on foreign protected
series if foreign state’s law
“repugnant” to the public
policy of the enacting state?

Does the statute expressly
address whether the series
limited liability company may
own an interest in a protected
series of the company?

(ii) the identity of an individual

Does the statute permit a court
1o use enacting state's piercing

Yes; § 109

Yes; § 604

business in the state to comply | Yes; § 604(c)

Yes; §§ 605,
604(b)X2)

Yes; § 601(b)

Yes; § 303(a)

Yes, but limitation
applies only to
requirements
for maintaining
internal shields;
ALA. CODE §
10A-5A-1.08(c)(15)
(referring to ALA.
CODE § 10A-5A-
11.02(b)).

No

No

No

No

No

Delaware

No

No

No

No

No

No

District of Columbia

Yes; D.C. CODE §
29-802.06(k)-(q)

Yes; D.C. CODE § 29-
802.06(f)

No

No; D.C. CODE §§
29-802.06(f)

No

No

Illinois

No

Yes; 805 ILL. COMP.
STAT. 180/37-40(0)

No; 805 ILL. COMP.
STAT. 180/37-40(c)

Yes; 805 ILL. COMP.
STAT. 180/37-40(0)

No

No

Yes; IND. CODE § 23-
181-1-5

Yes; IND. CODE § 23-

18.1-3-1; IND. CODE §

23-181-7-1; IND. CODE
§ 23-18.1-7-2

Yes; IND. CODE § 23-
181-711

Yes; IND. CODE § 23-
181-7-1

No

No

No

Yes; IOWA CODE §
4891206

No

Yes; IOWA CODE §
4891206

No

No

EN8 IND. CODE § 23-181
company.

EN9 IOWA CODE § 4891201(3) A series meeting all of the conditions of subsection 2 shall be treated as a se

EN 10 IOWA CODE § 4891201(7) Except to the extent modified by this article, the provisions of this chapter w
applicable to each series with respect to the operations of such series.

EN 11 KAN. STAT. ANN. § 17-76,143(b) A series with limited liability shall be treated as a separate enti

EN 12 KAN. STAT. ANN. § 17-76,143(j) Except to the extent modified in this section, the provisions of t
applicable to each particular series with respect to the operation of such series.

EN 13 MO. REV. STAT § 347186(2)(4) A series with limited liability shall be treated as a separate entity to the extent set forth in

EN 14 MO. REV. STAT § 3471861(4) Except as modified by this section, the provisions of this chapter which are
applicable to each particular series with respect to the operating of such series.

EN1 The authors believe it is implicit in the statutes as the Protected Series, unless perhaps it has under the a
LLC and cannot survive the “death” of the Series LLC. Surprisingly this is not made explicit.

EN2 Although a number of the statutes provide that the disassociation of a member from a Protected Series does not b
an explicit requirement that a member associated with the Protected Series had to be a member of the Series LLC
associate members with a Protected Series which implicitly means the associated member must be a member of t

EN3 The statute does not provide for a registered agent to be appointed for the Protected Series. Therefore the re:
for each Protected Series as well and service on such registered agent is service on the Protected Series.

EN4 D.C. CODE §29-802.06(h) The articles of organization may provide that a series be treated as a separate ent
limited liability company, or the members of the limited liability company.

ENS5 D.C. CODE § 29-802.06(d)2) Strangley even though D.C. CODE § 29-802.06(p) provides for the same re
provides for the certificate of designation to provide name and address of registered agent if differe
foreign Series LLCs and Protected Series?

EN 6 BO05 ILL. COMP. STAT. 180/37-40(b) A series with limited liability shall be treated as a separate entity

EN7 BO5 ILL. COMP. STAT. 180/37-40(j) Except to the extent modified by this Section, the provisions of t
shall be applicable to each particular series with respect to the operation of such series.

-4 A series with limited liability must be treated as a separate entity to the extent set forth in the articles of organization of the master limited liability

pplicable statutes elected to be an entity, is a part of the Series

he Series LLC.

y itself disassociate the member from the Series LLC,
was not found. Several statutes permit a Series LLC to

gistered agent of the Series LLC must be the registered agent
ity distinct from the limited liability company, other series or the

gistered agent for Series LLC and each Protected Series, this section
nt from that of the Series LLC. Perhaps this was meant to apply to

) to the efctent set forth in the articles of organization.
his Act, which are generally applicable to limited liability companies, ...

qarate entity to the extent set forth in the certificate of organization.
hich are generally applicable to a limited liability company ... shall be

t).y to the extent set forth in the articles of organization.
his act which are generally applicable to limited liability companies ... shall be

hin the articles of organization.
general applicable to limited liability companies ... shall be
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Yes, but limitation

applies only to
Yes; MO. REV. requirements
STAT. § 347.03%(3); Yes; MONT. for maintaining Yes; but very
; N. 3 2 b
- MO.REV.STAT | CODEANN.S5 | "Ciest-UVor" | Noshowever see oo s | intemalshields % limited 14 PR.
§ 347186(6X7); 35-8-202(3) and s ﬂ EN19 5 A A0SO TEX BUS. ORGS. LAWS ANN. §
MO. REV. STAT. § 35-8-109 CODE § 101.054(3) 3967(c) and (h)
347186(7) (2) (refeming to
TEX BUS. ORGS.
CODE § 101.602(b))
Yes; MONT.
CORE o Yes; TENN. CODE
Yes; KAN. STAT. Yes; MO. REV. STAT. | 35-8-1003 requires | :.:H E§ 6-8‘-249- No No Yes; 14 LPRA S
ANN. § 17-76.143{0) | § 357153 | “identifhcation of No | No .m') 3967(m): see EN27 |
Sso i |
each Protected
Series
Yes; but statute Yes; but statute | Yes; but statute
No Yes; MO. REV. STAT. has no name has no name has no name Yes No No No
§ 347186(3) requirements for | requirements for | requirements for
Protected Series | Protected Series | Protected Series
i
|
|
: Yes; MONT. CODE | . | Yes: UTAH CODE 0y 3
[P R AN STAT es;MO.REV.STAT. | ANN.§35-8-108 | o5 NEV-REVSTAL | oo 15 0ma STAT. | No No ANN. 1953 § 48- Ve&hp‘f‘ ';;‘"'?
ANN. § 17-76143(b) § 347153 | combinedwiths | 6 5;:21;“ S2€ | ANN. 5 2054.4(m) | sue | ANN. § 396\ m]
35-8-202 '
‘ }
[ \
i
|
’ o No No No No No No No No
No No No No No No NO No No
EN3S :?:}; CODE ANN. § 35-8-202(1Xh) Requires the operating agreement of each Protected Series be in writing and filed. In addition, although not a requirement for formation,
~8-205(3) requires naming all Protected Series in filings with secretary of state. ) i vk o o
EN 16 MONT. CODE ANN. § 35-8-202(1Xj) Requires a statement setting forth the relative rights, powers, andrdu‘t.ies of eac_h ser_ae of rnen:abzrs or mdgnzg that the relative nghts,
St Powers, and duties of each series of members will be set forth in the operating agreement of astn_bhshed as pm_-nde@ in the or.\;.l ing af'dee . e
NEV. REV. STAT. ANN. § 862867 OPA may not limit or eliminate Liability for any conduct that constitutes a bad faith violation of the implied contractual covena good
o faith and fair dealing.
NEV. REV. STAT. ANN. 5 86161 :
- L 1611(e) e L o i
EN 19 ;B OKLA. STAT. ANN. § 2054.4(h) The statute does have certain nonwaivable provisions conceming distributions and on ability of district court to decree termination of the
Totected Series, ;
1 3 memi 1 paratz or
EN20 TENN. CODE ANN. § 48-249-309(a) Statute provides that the LLC documents may establish one or more designated series D:LC M":sdwngﬁ pEe P
EN27 duties with respect to specified property, etc. This seems to implicitly provide that the member is 2 member of the ;er:sd ic Wes@umimmbm =
TEX. BUS. ORGS. CODE § 101.609 (a) To the extent not inconsistent with this subchapter, this chapter applies ta a senes 3n¢ - ) 2 reforence to-estity, “Jomestic entity”
;'Efglr_Ence to “limited liability company” . means the “series” .. (c } grants certain rights and for purposes of specific provisio A
I “hling entity” includes the “series” . »
: e - i i i to the series but is not a
N22 TEX BUS. ORGS. CODE 5 101.622  For purposes of this chapter and Title 1, a series has the rights, powers, and duties provided by this SUbchaper
55 ::iarate domestic entity or organization. : « +on Series Limited Liability Company” provides a Series LLC
1o BUS. ORGS. CODE Form 313 Form 313 entitled “General Information (Application for Registration of 2 Foreign Series iy Conpesy’ R i
u‘Ilsatetl_as a single legal entity under the laws of the jurisdiction of its organization is treated as single legal entity ¥ F;WL‘S onlemiﬁ atio register=d agent
EN 25 UTE Sefies LLC is required. This would indicate to the authors that service or process on the registered agent. Is service of process ¢ mm‘"’“md ;’e' =% TR
w:’H CODE ANN. 1953 § 48-32-1201 (3) A series meeting all of the conditions of Subsection (2) shalk (a) be treated as a separate entity axtent set forth e
rganization, ; 25 o
: - H comj -
5 ;TAH CODE ANN. 1953 § 48-32-1201(6) Except to the extent modified by this part, the provisions of this chapter which are generally applicable to  limited liability company
EN 27 u.ap“ be applicable to each series with respect to the operations of such a series.
*R-LAWS ANN. 5 3967(m) Provides for registration of foreign Series LLC.
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very complex tax return, in some cases it can
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tion"; U.C.C. §1-201(b)(27) definition of “person.”
805 IlL Comp. Stat. Ann. 180/37-40(d); Kan. Stat.
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gins upon the filing of the certificate of designa-
tion or the articles of organization, as applicable.

' D.C. Code §29-803.06(b)(4) requires filing with

the Mayor’s office as a condition of the internal
liability shields.

U.C.C. §9-102(a)(71).

Mont. Code Ann. §35-8-202 requires the filing
of the operating agreement of each Protected
Series.

See Permanent Editorial Board Commentary
No. 17.
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7 11US.C. §109(a).

11 US.C. §101(41).

11 US.C. §101(15).

Under the bankruptcy code, the term “cor-
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not include a limited partnership. Thus, the
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In re ICLNDS Notes Acquisition, LLC, 259 BR 289,
202 (Bankr. N.D. Ohio 2001).
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Properties, Inc. and its ramifications to the
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Mortgage Securitization Special Purpose Enti-
ties After General Growth Properties, NEW YORK
Ciy Bar (July 2010), available online at www.
nycbar.org/pdf/report/uploads/20071978-
StructuringCommercialMortgageSecuritiza-
tions.pdf.
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Id., at 24 (discussing the “Augie/Restivo Bank-
ing” test and the “Auto-Train” test for substan-
tive consolidation).

Dominick T. Gattuso, Series LLCs—Let’s Give
the Frog a Little Love, 17 Bus. L. Topay 33, 37
(“Substantive consolidation frequently occurs
where creditors extended credit to entities with
interrelated activities.”).

See Michelle Harner, Jennifer Ivey-Cricken-

berger, & Tae Kim, Series LLCs: What Happens

When One Series Fails? Key Considerations

and Issues, Bus. L. Tooay, 3 (“.series LLC

statutes require each series to maintain

separate books and records with separate

accounting of their assets and liabilities. This

often is a factor considered under substan-

tive consolidation.”).

The Drafting Committee for the Limited Liability

Company Protected Series Act of the National

Conference of Commissioners on Uniform State

Laws is considering prohibiting the Series LLC

or a Protected Series from holding title to as-

sets as a nominee for this purpose as well as

to minimize nefarious games that some may

try to play.
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* ). Leigh Griffith & Alberto R. Gonzales, Series
LLCs Part 1—Current Status, Multi-State Issues
and Potential Uniform Limited Liability Com-
pany Protected Series Act, TAXES, at 73, Oct. 2016
Bryan F. Egan, Choice of Entity Decision Tree
After Margin Tax and Texas Business Organiza-
rr.o':s Code, 42 Tex. ). Bus. L. 71, 209 (2007)

® Since states differ in their approach to cre-
ation and recognition of Series LLCs, one
Fan infer that states will also differ in their
Interpretation of these doctrines as applied
to Series LLCs
Note, the liability would be at the entity
lgvgt. not the member level. Series LLCs are
limited liability companies and are entitled

Tax Trends

Continued from page 4

e€xecutive order has basically put a
halt to publication of significant IRS
f'egulations‘ rulings and procedures,
including the many regulatory proj-
ects on which rax profession'als are
bfgg.ing for guidance. It is assumed
fhat internal progress on these proj-
cCts continues, with promulgations
being held up until the new team has
a chance to review these projects and
perh:ips seek exemptions from the
tWo tor one requirement. It would
{)robably be very difficult for the
RS to pay for any new regulations
b." repealing old ones of eauivalenr
€ost, and not an outcome that most
;ax Practitioners would likely favor.
.ndlcations are that privare letter rul-
Ings and routine guidance will not be

affected by the order.
TOn Februar_\' 24, 2017, President
[iiEn;FdZ:gS-ed an ad._ditional execu-
o estab“ghlrecung federa! agencies
s ;CC;':;Qu?Eto;}' reform task
= bmdenso;n\; s e}:regulanons
and job crearj et ec?nom}.
S on. Certainly, some
i atons can be viewed as
et tat)rlzivsasbthe?' try to imple-
P ad.d ut it remains to b.e
T 1t1?nal impact this
1ve order might have on cur-

rent -
re tax regulations and future IRS
gulatory activity.
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to the protection for their members justasa
regular LLC.

“ Adrienne Randle Bond & Allen Sparkman, The
Series LLC: A New Planning Tool, 45 TEX. J. BUS.
L. 57, 83-84 (Fall 2012). In addition, the discus-
sions of the Drafting Committee for the Limited
Liability Company Protected Series Act seem
to assume that if a state passes an enabling
statute for the Series LLC that any Series LLC
and the associated Protected Series formed in
another state would be honored—at least if it
properly qualified to do business in the state
foreign to its organization.

% All states that have passed enabling Series LLC
statutes appear to provide for foreign Series

LLC registration and have something regarding
Protected Series.
% Kurz v. AMCP-1, LLC, No. 1301, 2016 WL 547146
(Md. Ct. Spec. App. Feb. 10, 2016).
T Id, at*7
=2 M.
* ]. Leigh Griffith & Alberto R. Gonzales, Supra
note &4, at 73.
g
S LIMITED LIABILITY COMPANY PROTECTED SERIES
AcT (Proposed Official Draft July 2016).
% The Drafting Committee continues its work and
the Draft Act will continue to evolve.
< ). Leigh Griffith & Alberto R. Gonzales, Supra
note &4, at 69.

The Administration has not been
alone in its look at IRS regulations.
Congress has decided to use some
seldom used Congressional review
authority to take a look ar late term
actions of the Obama Administra-
tion. Legislation has been introduced
in Congress to roll back the Code
Sec. 385 regulations that were final-
ized in the final weeks of the Obama
Administration. The Code Sec. 2704
proposed regulations are also not
viewed with great favor by Congress,
but those regulations were never fi-
nalized and, at this point, may never
be finalized. The corporate inversion
regulations are also coming under
Congressional scrutiny.

Summary

Hopefully, before too much more
of 2017 passes, the fog will clear
and we will start to get a better
idea of what the tax legislative and
regulatory environment might look
like going forward. The IRS will be
able to return to its slow but steady
regulatory process, perhaps with even
a few more funds in the budget to
speed up the pace a bit. Tax reform
may fulfill the initial post-election
optimism that it might actually
happen in 2017, even if some of
the more grandiose ideas have to be
scaled back somewhat to achieve the
compromises necessary to finally get

something enacted.

Family Tax Planning

taken a stepped up basis of
$1.2 million in the stock, sav-
ing $280,000 when the stock
was sold.

Retaining Powers over
Transferred Assets

A basis step up is available not only
for property owned at death but also
for property transferred during life
that is included in the gross estate
under one of the estate tax string
provisions (Code Secs. 2035-2038
and 2042). Historically, taxpayers
tried to avoid application of these
sections to minimize estate inclu-
sion. Assuming they do not have a
taxable estate, however, taxpayers
may now wish to intentionally trig-
ger one of these provisions. By doing
so they can transfer property during
life and still get a basis step up for
the property at death under Code
Sec. 1014(b)(9).

General Power of
Appointment

for the Surviving Spouse
As explained above, property
cransferred during life is included

in the gross estate if the transferor
retains too much control over it.
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