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Priest, Prophet, and King: Abortion, the
Vocation of Catholic Politicians and
the Culture of Life

John Breen

1. Introduction

What does it mean that Joseph Biden, the Vice President of the
United States, is both a life-long practicing Catholic and a proponent
of the legal right to end the life of an unborn child?* During the 2008
Presidential Campaign, the bishop of Biden’s hometown of Scranton,
Pennsylvania, Bishop Joseph Martino, warned that “[nJo Catholic poli-
tician who supports the culture of death should approach Holy Commu-
nion,” and that he would “be truly vigilant on this point.”* Similarly,

Associate Professor, Loyola University-Chicago School of Law; B.A., 1985, University
of Notre Dame; J.D., 1988, Harvard University. I delivered an earlier version of this
paper as part of Villanova University School of Law’s Joseph T. McCullen, Jr. Sympo-
sinm on Catholic Social Thought and the Law. I wish to thank Dean Mark Sargent and
Professor Michael Moreland for organizing this event. I also wish to thank Michael A.
Seaperlanda for reviewing an earlier draft of these remarks. Above all, I wish to thank
Susan Nelligan Breen and our sons, Peter and Philip Breen, for their welcome remind-
er to always return to the vows of baptism.

1 Genator Biden’s official website makes plain that “Senator Biden supports the Su-
preme Court’s decision in Roe v. Wade that protects a woman’s right to choose.” Joe
Biden, U.S. Senator for Delaware — Women, at http://biden. senate.gov/issues/issue/?
id=12edb4e5-0755-43f4-8ceb-daObeh58e510. The website also declares that “Senator
Biden has been a major voice of opposition to the Reagan and two Bush Administration’s
attempts to pack the federal courts with judges committed to a narrow view of the
Constitution that denies women equal protection under the law.” Id. During the cam-
paign, some speculated that Joe Biden’s strong support for abortion rights together with
his running-mate Barack Obama’s even more radical stand on the issue might hurt
their campaign among Catholic voters. See, e.g., David . Kirkpatrick, Abortion Issue
Again Dividing Catholic Votes, N.Y. TimEs, Sept. 17, 2008. Voter exit polls indicate show
that while Senator McCain was supported by 50% of Catholics voters who go to mass
weekly as opposed to Senator Obama’s 49%, Obama received 54% of the vote from voters
who identify themselves as Catholic compared to McCain’s 45%. 2008 Election Results |
Exit Polls | United States-President, at hitp://www.msnbc.men,com/id/26843704.

2 Charles Schillinger, Biden Risks Refusal of Holy Communion, ScrantoN TmMes-
TrieonE, Aug. 31, 2008, availeble al http://www.scrantontimes.comfarticles/2008/08/
31/mews/sc_times_trib. 20080831.a.pgl.ttSlcommunionﬂsl.1911465_t0p4.txt.
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during the 2004 presidential campaign, the possibility that John Kerry,
the Democratic nominee for president, might not be welcomed to the
Fucharistic feast at Mass because of his staunchly pro-choice viewsg was
a neuralgic point of contention within the Church.? Indeed, a number
of bishops publicly stated that, given Mr. Kerry’s political record ang
on-going support for abortion and other anti-life policies, he should
refrain from presenting himself for Communion in their dioceses_ 4

Much was made of this controversy four years ago, and I strongly
suspect that, given the prominence of Biden’s public office and his
conspicuous self-identification as a Catholic, even greater controversy
of a similar nature lies ahead. Nevertheless, in the essay that follows, I
will not attempt to argue either that Catholic peliticians who support,
abortion rights should be free to receive the Eucharist when they when
they attend Mass, or that they should be denied the Blessed Sacrament
when they present themselves for the reception of Holy Communion.
Rather, because I believe that the resolution of this vexing issue is a
matter of canon law and pastoral judgment, both of which are outside
the scope of my competence, I will leave the matter to others who are
better suited to the task.®

3 See James P. Gannon, Kerry’s Catholicism: Checked at the Door — For Democratic
Candidate, Politics is His True Religion, USA ‘Tobay, June 2, 2004; Joe Feuerherd,
Whe's-a-Catholic Flap Hits Congress, Nar'L CatzoLic Rerr., Apr. 80, 2004,

1 See Bishop Michael J. Sheridan, Pastoral Letter on the Duties of Catholic Politi-
cians and VYoters, available af http:/fwww.dices.org/CPC/Corner/pastoralletters/2004/
May.pdf (stating that Catholic politicians who advocate abortion “place themselves
outside full commumion of the Church” and so “may not receive Holy Communion until
they have recanted their pogitions”); Most Rev. Raymond L. Burke, Prophesy for Jus-
tice: Catholic Politicians and Bishops, AMERICA, June 21, 2004, available at http:/fwww.
americamagazine.org/content/article.cfm?article_idm3636; see clso Kevin FEckstrom,
Bishop Buns Pro-Choice Voters from Communion, CHrisTIANITY TODAY, May 1, 2004,
available ai http://www.christianitytoday.com/ct/2004/mayweb«only/5-10-53.0.html
(noting that in addition to Bishop Sheridan and Archbishop Burke’s statements that
they would deny Communion to pro-cheice politicians, Archbishops Sean O'Malley of
Boston, Alfred Hughes of New Orleans and John Vlazny of Portland “urged dissenting
politicians t¢ not approach the Communion rail” to receive the sacrament); Daniel J.
Wakin, A Divisive Issue for Catholics: Bishops, Politicians and Communion, N.Y. TmdEs,
May 31, 2004 (discussing the opposition of bishops to candidates who support abortion
rights and their fitness to receive communion).

% Those who are competent to address the matter — canon lawyers, bishops and
priests — have ably addressed the topic. Some have found that public officials who are
obstinate in their support for the grave sin of abortion are, given the public nature of
their support, gives rise to scandal making them ineligible for reception of the sacra-
ment. These individuals should not be given the Holy Eucharist if they present them-
selves for receipt of the Blessed Sacrament. See Archbishop Raymond L. Burke, The
Discipline Regarding the Denial of Holy Communion to Those Obstinately Persevering
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Instead of delving into the sensifive issues surrounding the reception
of communion, I propose to discuss another sacrament that also con-
cerns the Christian vocation to public service and support for abortion
rights, namely, baptism. In the Sacrament of Baptism, according to the
Roman Rite, immediately after the celebrant jmmerses the person in
water or pours water over his or her head with the invocation of the
Triune God, the celebrant anoints the newly baptized with oil and says:

Clod the Father of our Lord Jesus Christ has freed you from sin, given you a new
birth by water and the Holy Spirit, and welcomed you into hig holy people. He now
anoints you with the chrism of aalvation. As Christ was anointed Priest, Prophet,
and King, g0 may you live always as a member of his body, sharing everlasting

life.®

Through this prayer, every baptized person is invited to participate in
Christ’s mission of redemption — to bring about the sanctification of the
world.” Moreover, the sacrament gives everyone who receives it the
srace to succeed in this mission,® the grace to faithfully imitate Christ

as priest, prophet and king.?

in Manifest Grave Sin, 96 PERIODICA DE RE Canonica 7 (2007); Edward N. Peters, Denial
of the Eucharist to Pro-Abortion Catholic Politicians: A Canonical Case Study, HoMmwer™
¢ & Pasroral Rev, Oct. 1990, at 28-32, 48, 49, available at hitp//www.canonaw.info/
canonlaw _ articlesreviews.htm. Others have concluded that, following a proper examina-
tion of conscience, politicians who support abortion rights should not present themselves
for reception of the sacrament. See Archbishop Joseph Naumanmn, Governor’s Veto
Prompts Pastoral Action, available at http:/fwww.theleaven.com/V 29N 37ColumnistNau-
mann.htm (setting forth Kansas City Archbishop Joseph Naumann's response to Kansas
Governor Kathleen Sebelius’ veto of pro-life legislation in Kansas}). Still others have
concluded that notwithstanding their public stance on the issue, they are entitled to
roceive the sacrament. See Susan Stabile, John Courtney Murray and the Abortion
Debate, 4 J. Carn. SocsaL TroueHt 87 {2007}

6 Rires oF THE CarsoLic CrurcH (1990).

7 The sanctification of the world was perhaps the single most important theme to
emerge from the Second Vatican Council. See SECOND VATICAN FouMENICAL COUNCIL,
Dogyaric CONSTITUTION ON THE CHURCH Faumen Gentium T 31 (1964) [hereinafter Lumen
Gentium), reprinted in THE DOCUMENTS OF Varican 11 14 (Walter M. Abbott, 3.J. ed, &
Joseph Callagher trans. 1966), also available at http://WWW.vatican.vafarchive/hist_
councﬂs/ii#vatican_counci]fdocuments/vat—ii,c0nst_19641121_1umen—gentium_en.html
(stating that it is the vocation of the laity to “seek the kingdom of God by engaging in
temporal affairs and by ordering them according to the plan of God” such that “by
exercising their proper function and being led by the spirit of the gospel [the laity] can
work for the sanctification of the world from within, in the manner of leaven”).

8 Unired Stares CarroLic CoNF, CATECHISM OF THE CarroLic Cuurca 1Y 1262-1266
(2d. ed. 1997).

9 Iumen Gentium, supra note 7, 1 81 (stating that the laity “are in their own way
made sharers in the priestly, prophetic, and kingly functions of Christ”).
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Politicians who support abortion rights and who claim to be Catholic
deserve severe criticism by their fellow Catholic citizens and indeed al]
people of good will. Regardless of the resolution of the canonical ang
pastoral question regarding the reception of communion, Catholic poli-
ticians who support abortion rights have failed to be the Body of Christ
m the world.' They have failed to fulfill their baptismal obligation to
imitate Christ as priest, prophet, and king. Moreover, this failure
remains appallingly clear even when these peliticians claim to oppose
the practice of abortion as a personal and moral matter. Furthermore,
it seems obvious that if we (the Catholic laity and hierarchy in this
country) do not ask something more of these politicians -- politicians
who make a special point of publicly identifying themselves with the
Catholic community, even as they betray that community and its
Founder by their actions in public life — if we do not insist that they
speak honestly and forthrightly from within the Catholic tradition
rather than demand that the Church accept their aberrant views, then
all we can expect is more of the same. Indeed, in the absence of this sort

of fraternal correction, given in charity, we can expect that those
Catholic politicians in both of the major political parties who support
abortion rights will continue to engage in the conceit that they are

faithfully fulfilling the vocation to work as public servants acting in
support of the common good.

I will examine this igsue through the template of the now famous
address that then New York Governor Mario Cuomo delivered at the
University of Notre Dame in September 1984 — an artful though seri-
ously flawed defense of hig pro-choice politics. In examining Cuomo’s
speech I shall also make reference to a number of the other prominent
Catholic politicians who have likewise supported abortion rights, all
the while publicly professing their fidelity to the faith and moral teach-
ings of the Catholic Church. As shall be seen, these politicians stu-
diously mimic Cuomo’s arguments and rhetorical feints. Indeed, what'
is remarkable is that although Cuomo’s speech is now over twenty-four
years old, it remains the gold-standard for those Catholic politicians
who today simultaneously embrace the abortion license and claim to be
faithful members of Christ’s church. As will be seen, however, the
claims that Cuomo set forth at Notre Dame have not improved with
age and repetition. Instead, Catholic politicians of both parties would
do well to consider their involvement in public life in light of the

" See id. § 33 (“Upon all the laity, therefore, rests the noble duty of working to

extend the divine plan of salvation ever increasingly to all men of each epoch and in
every land.”)

N Cf. Matthew 18:15.
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VOCATION OF CATHOLIC POLITICIANS

Church’s magisterial teaching concerning the sanctity of unborn human
life, the nature of citizenship, and the vocation of public service within
the political process. Indeed, they would do well - both as public leaders
and as members of Christ’s flock —to return to the vows of their baptism.

IL. The Inviolable Rights of Nascent Human Life

Although Catholic politicians sometimes feign a kind of ignorance with
respect to Catholic teaching regarding the morality of abortion' and
the proper response that civil authority should make with respect to the
practice, the Church’s teaching is hardly a secret. On the contrary, the
Church in the United States has worked with uncommon vigor to ensure
that the content of this teaching is widely known by the faithful and by
those outside the Church.'® Indeed, the Church’s teaching on the matter
is so well known that I will only briefly touch on it here.

-

12 House Speaker Nancy Pelosi’s spokesperson Brendan Daly provided the media
with a statement following Pelosi’s August 24, 2008 appearance o1 “Meet the Press.”
Amy Welborn Dubruiel, The Response, http://amywelborn.wordpress.com/2008/08/26/
the-response/ (Aug. 26, 2008). Daly says that after Pelosi was elected to Congress, she
égtudied the matter [of aborfien} more closely” and that “[hler views on when life begins
were jnformed by the views of Saint Augustine,” Plainly, Ms. Pelosi did not study the
Church’s teaching regarding abortion (a matter her spokespersosn refers to as “the
choice issue”) in any depth given her conclusion that the Church’s view of abortion
developed only within the last fifty years. See Meet the Press, Transcript for Aug. 24,
2008, available at hittp:/fwww.msnbe. msn.com/id/26377338/page/3/. Moreover, it
strains credulity to think that Pelosi believed that the Church’s biological understand-
ing of human life did not advance beyond the primitive scientific beliefs of the 5th
century reflected in the work of St. Augustine.

18 Gince abortion became an issue on the national stage, the Catholic bishops of the
United States have been staunch supporters of both unborn children and women facing
unplanned pregnancies. Over the years, the United States Conference of Catholic
Bishops (“USCCB”) and its predecessor organizations, the Catholic Welfare Asgsocia-
tion, the National Conference of Catholic Bishops (together with its public policy arm,
the United States Catheolic Conference) and its Committee on Pro-life Activities (previ-
ously known as the Secretariat for Prolife Activities) have igsued numerous state-
ments and teaching documents regarding the need to protect unborn human life and
care for women who find themselves in crisis pregnancies. See, e.g., National Conf. of
Catholic Bishops, We Reject This Decision of the Court, 2 Orems 563 (1973); National
Conf. of Catholic Bishops, Resolufion on Abortion (1989), available af hitp/fwww.uscch.
org/prolife/tdocs/resabortSQ.shtml; Narionar. Cont. oF CardoLic BIsHOPS, FAITHFUL FOR
Lre: A Morar ReriecTion (1995}, avatlable at http:/,"WWW.usccb.org/proljfe/tdocsfFaith
fulForLife.pdf; National Conf. of Catholic Bishops, Light and Shadows: Our Nation 25
Years After Roe v. Wade (1997), available at http:f."www.usccb.org/prolife/tdocs/]igh

shad.shtml; Natoxan Conr, OF CATHOLIC Bismops, Living THE (GOSPEL OF L A CHAL
LENGE TO AMERICAN CATHOLICS (1998), available ai http:;’fwww.usccb.org/prolife/gospel.
shtml [hereinafter Living THE GOSPEL OF Lire]; United States Conf. of Catholic Bishops,
A Matter of the Heart: Staternent on the Thirtieth Anniversary of Roe v. Wade (2002),
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Contrary to “the morals of the Greco-Roman world” in which the Chris- t?aChmg witk
tian faith first took root, “[t]he tradition of the Church has always held cil reafﬁ.r me
that human life must be protected and cherished from the beginning, just Indeed, in tl
as at the various stages of its development,”'¢ Although explicit condem- - Modern qui
nation of abortion can be found in authoritative Christian texts from the togel:her wit
second century,'® some believe that passages in St. Paul's Letter to the are DPPOSEd
Galatians and in the Book of Revelation condemn the practice in lan- Council war
guage that has become obscure with the passage of time, !¢ Although the must be gua
Church’s teaching with respect to the kind of penance appropriate in the are unspeak:
case of abortion has differed over time, as has metaphysical speculation ,
concerning the precise time of “ensoulment” or “animation,” these dis- NOthlthStE
putes “did not cast doubt on the illicitness of abortion.”*” Rather, the abortion law
Church’s teaching has developed while remaining constant since the In response'
beginning of Christianity, bearing witness to an authentically organic gregation fOL
growth — a living example of change without contradiction. cur(_ed 4bgrtz
maintaining
In recent years, in response to new cultural practices and legal f‘nd moralsh |
threats to unborn human life, the Church has repeated her historic t;};eoi’;l;i"sm”%

- from the tin
available at http://www.usccb.org/prohfe/heart.shtml; USCCB Committee on Pro-life time that th
Activities, Respect for Unborn Human Life: The Church’s Constant Teaching (2008), h

. . . of the fathe
available at http://www.usccb.org/prohfe/constantchurchteachmg.shtml. ) th
Moreover, beginning in 1975, the USCCRH adopted a “Pastoral Plan for Pro-life Activ- bemg‘ Wl
© ities,” a document outlining strategies for public education regarding abortion, concrete abortion, th
plans to meet the material and spiritual needs of women in problem pregnancies, and of pluralism
legislative and other policy initiatives designed to curtail the practice of abortion and and the diff’
end the legal regime that protects it. See Namonar, Conr. oF CATHOLIC Bisrors, PASTORAL . kes
. o child takes
Pran For Pro-LiFE AcTiviTiEs (1975), available at http:/fwww.usceb.org/prolifefissues/ freedom of |
abortion/roevwade/l975PastoralPian.pdi‘. The bishops have refined these strategies on : reedo
several occasions since then. See NaTIONAL Conr. or CatHoric BisHOPS, PASTORAL PLAN FOR
Pro-LIFE AcTiviTies: A REAFFIRMATION (1985), available at http://www.useeh.org/prolife/
tdocs/paspl85.shtml; Unirep Starss Conr. o CarmoLic Bisuors, Pagrorar PLan ror Pro-
LIFE ACTIVITIES — A CAMPAIGN I SUPPORT oF LIFm (2001), available at http/fwww.usech. 18 V
. SEcoND
org/bishops/pastoralplan.shtml. MonERN WORL.
14 SACRED CONGREGATION FOR THE DOCTRINE OF THE Farrs, Decraration on PROGURED : on }

: ; Docum
ABORTION Quaestio de abortu T 6 (1974) [hereinafter Quauestio de abortu], reprinted - in THE LocU:

66),
in VaricaN Councrw IT: More PosTCONCILIAR Documenrs 441 {Austin Flannery, O.P. gen. trans. 1966)
ed. 1982), also available at hit

/docurt
pilfwrww, vatican.va/roman_curia/congregations/cfaith/ _ c"‘f;l ;3/ ‘ﬂo %1;1
documents/rc_con_cfaith_docm19741118_declaration-abortionﬁen.html. ) .
15 ,
See id,

20 With res

e

1% See John T. Noonan, Jr., An Almost Absolute Value in History, in TeE MORALITY OF %1}11 13;;;’% v
ABORTION: LEGAL aND HISTORICAL PrrspecTives 1, 8-9 (John T, Noonan, Jr, ed., 1970) o

21 Tirle
(citing Galatians 5:19-21 and Revelation 9:21, 21:8 and 22:15 and arguing that the b rtsisz gnd
term pharmakeia refers to the use of abortifacient medicines and that this term is a ](:).' ot of imj
included among the serious sing mentioned in each text); but see Jouy Connery, 8., sune

22 11.
ABORTION: THE DEVELOPMENT OF THE ROMAN Carnoric PERSPECTIVE 34-35 (1977) {disputing : 29 ﬁ % 19.
Noonan's reading of these texts). '

24 20.
v Quuaestio de abortu, supra note 14, q 7. Id. 9
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VOCATION OF CATHOLIC POLITICIANS

. teaching with greater frequency and clarity. The Second Vatican Coun-

cil reaffirmed this teaching in a way that was brief but emphatic.
Indeed, in the Council’s Pastoral Constitution on the Church in the
Modern World, Gaudium et Spes, the Council Fathers listed abortion
together with genocide, euthanasia, and suicide as “infamies” which
are “opposed to life itself” that “poigson human society.”*® Moreover, the
Council warned that “from the moment of its conception [human] life
must be guarded with the greatest care, while abortion and infanticide

are unspeakable crimes.”

Notwithstanding these clear admonitions, the movement to liberalize
abortion laws gathered momentum in the late 1960s and early 1970s.%°
In response fo these changes and proposed changes, the Sacred Con-
gregation for the Doctrine of the Faith issued its Declaration on Pro-
cured Abortion.?' Here the curial office of the Holy See responsible for
maintaining the integrity of Christian teaching with respect to faith
and morals in the universal Church made clear that the right to life is
“the first right of the human person” in that it is “the condition of all
the others.”?? Respect for the life of 2 new human being “is called for
from the time that the process of generation begins” since “[firom the
time that the ovum is fertilized, a life has begun which is neither that
of the father nor of the mother; it is rather the life of a new human
being with his own growth.”23 With respect to the legal treatment of
abortion, the Declaration concluded that, notwithstanding the reality
of pluralism in modern society with respect to the morality of abortion
and the difficulties involved in enforcing restrictive laws, “the life of the
child takes precedence over all opinions” since “lolne cannot invoke

freedom of thought to destroy life. "

18 GpaoND VATICAN ECUMENICAL COUNCIL, PASTORAL CONSTITUTION ON THE CHURCH 1N THE
Mopery WorLp, Gaudium et Spes 1 27 (1965) [hereinafter Gaudium et Spes], reprinted
in Tue DocuMeNTs oF Varicax IT, 199 (Walter M. Abbott, S.J. ed., & Joseph Gallagher
trans. 1068), also availoble ai http:,"/WWW.vatican.va/archive[histﬁcouncﬂs/ﬁ__vatican_
council/documents/vat-ii_cons)19651207 _gaudium-et-spes_en.html.

¥ 1d. 9 51.

20 With respect to the liberalization of abortion laws in the United States and West-
ern Europe during this time, see generally Mary ANN GLENDON, ABORTION AND DIVORCE BN
WesTErN Law: AMERICAN FAILURES, EUROPEAN CratieNces 10-62 (1987).

21 Qo Quaestio de abortu, supra note 14, g 1 (noting that “It|he problem of procured
abortion and of its possible legal liberalization has become almost everywhere the
subject of impagsioned discussions”).

ZId. q11.

% Id. 9 12.

24 1d. 9 20.
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In 1995, Pope John Paul II took up the subject of abortion, euthanga-
sia and capital punishment in his encyclical Evangelium Vitae, 3
nearly book-length discourse that the Pope wrote in response to 5
unanimous request by the Cardinals of the Church “to reaffirm with
the authority of the Successor of Peter the value of human life and
its inviolability, in light of present circumstances and attacks threaten- on a nt
ing it today.”® First, John Paul urges everyone to avoid “the tendency . the Go
to disguise certain crimes against life in its early or final stageg in the
by using innocuous medical terms which distract attention from the standir
fact that what is involved is the right to life of an actual human per-
son.””® Thus, we must “have the courage to look the truth in the eye
and to call things by their proper name.”®” Bluntly stated, the —
truth about abortion is that “we are dealing with murder” since “Ithe ' SI_EV'\
one eliminated is a human being at the very beginning of life.”*® More- - versial ¢

. . . . 1 ! fluence -
over, because “procured abortion is the deliberate and direct killing . .. euthans
of a human being in the initial phase of his or her existence,™ laws a8 const
which authorize or promote abortion are “radically opposed not only

Id 412
to the good of the individual but also to the common good [and] as concept

such they are completely lacking in authentic juridical authority.”*° VPVeal‘, “;
Even permissive laws which enjoy widespread popular support A;ggsm
cannot legitimize abortion since the value of democratic legal mea-

terms o
sures “is not automatic, but depends on conformity to the moral law impress

white. ’
Reasont
21, 35 (
appears
to illum
By w
the cult
munion with the and wit
id. 62, John Paul intended to propose that all Catholies adhere to this
teaching as a definitive matter. Indeed, even those less who are less than enthusiastic
about the robust exercise of papal authority have concluded that “[ilt is hard to see how
any other interpretation would do justice to the language that [John Paul] used.”
Francis A. Sullivan, S.J., Infallible Teaching on Moral Issues? Reflections on Veritatis
Splendor and Evangelium Vitae, in CHo0SING Live: A DIALOGUE ON EVANGELITIM Virar 77, !
87 (Kevin Wm. Wildes, 8.J. & Alan C. Mitchell eds, 1997) [hereinafter Croosme LiFg). f standin

As is the case with much of John Paul’s papal magisterium, Evangelium Vitae con- say tha
stitutes an extensive reflection on a particular theme enunciated by the Second Vatican abortio
Council — a gathering in which he played an active and enthusiastic part as Karol With
Cardinal Wojtyla, Archbishop of Krakow. For an overview of Karol Waojtyla’s participa-
tion in the work of the Council, see GEorgE WEIGEL, WitnESs To HopE: THE BI0GRAPHY OF
Pore Jorn Pau, 11 145-188 (Perennial ed., 2005).
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# Pope Joun Paur 11, EvaNGELIUM VITAE 15 (A1995), available at http/iwww.vatican.
va/holy_father/john_paul_ii/encyclicals/documents/hf _ip-ii_enc_25031995_evangelium-
vitae_en.himl. There is little doubt that in condemmning abortion “by the authority
which Christ conferred upon Peter and his Successors, in com
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The Catholic bishops in the United States have gshared this same
authoritative teaching with American Catholics and the public at large
on a number of occasions. For example, in their 1998 statement, Living
the Gospel of Life, the bishops sought to situate opposition to abortion
in the context of America’s founding principles — the “universal under-
standings of freedom and truth fthat are] ‘written on the human

-

31 ByanGELIUM VITAE, supra note 25, q 70. In what has proven to be the most contro-

fe.”28 More- versial aspect of the document, John Paul elsewhere describes the contemporary con-
-+ killi fluence of attitudes, practices, and social structures against tife (including abortion,
o ]ng o 0 - a . - - . . -
nce. 29 g euthanasia, infanticide, prenatal diagnosis, assisted reproduction, and contraception)
d ? WS as constituting “a kind of ‘conspiracy against Yife’” and “a veritable ‘culture of death.”
ed not only Id. T 12. Taken as a whole, this culture of death “betrays a completely individualistic
od [and] as concept of freedom, which ends up becoming the freedom of ‘the strong’ against the
luthority_”30 weak who have no choeice but to submit.” Id. 1 19. Some have taken issue with the

Pope’s choice of words. See, e.g., Richard A. MeCormick, The Gospel of Life, AMERICA,
April 10, 1995, at 10, 17 (concluding that John Paul’s “framing of [these] concerns in
terms of a face-off between a culture of death and a culture of life can nourish an
impression that all the matters touched on in the encyclical are either-or, black and
white. This of course is not g0.”); James F. Childress, Moral Rhetoric and Moral
Reasoning: Some Reflections on Evangelium Vitae, in CroosmNG LIFE, supra note 25, at
91, 35 (concluding that “the rhetoric of Evangelium Vitue’s cultural analysis/critique
appears to oversimplify the culture of death by making it a monolithic reality in order
to iMuminate our situation and to motivate action on behalf of life”).

Ry way of a brief response, with respect to Childress’ point, one might concede that
the culture of the United States and other countries where abortion is legally protected
and widely practiced are not eultures of death in a #monolithic” sense. There are
undoubtedly many admirable features in American culture, as John Paul I himself
acknowledged on many occasions. The presence of some redeenying qualities in a given
culture does not, however, render the “culture of deat. » descriptive inapposite. In
South Africa under apartheid, there were undoubtedly elements in the culture dedicat-
ed to racial equality. Yet to desecribe the South Africa of the day as being mired ina
“anlture of racism” seems entirely appropriate. In the same way, however, unotwith-
standing the many pro-life elements within the United States, it is no exaggeration to
say that a society in which 1.3 million unborn children are killed annually through
abortion reflects a “culture of death.”

With respect to McCormick’s point, one might likewise concede that not every matier
touched on in the encyclical reflects a stark, absolute choice between a “culture of life”
and a “culture of death,” but gurely some do. MecCormick insists that “honesty and
courage” demand that we se¢ that “[clomplexity, doubt, ambiguity and unecertainty”
surround the issues addressed by John Paul. MeCormick, supra at 17. Surely, however,
these same virtues demand that we recognize that the moral answers to many of the
problems addressed by the Pope are simple, known, unambiguous and certain. Our
difficulty in assenting to these answers is more often than not a failure of moral and
political will rather than a weakness in moral and political reasoning.
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heart.”*? Indeed, the bishops explored the uncomfortable tension be.
tween “our nation’s founding principles” and the current political realj-
ty in which there is “diminishing respect for the inalienable right tg
life” and indeed “the elimination of protections for those who are most
vulnerable.”®® In specifically addressing the contradiction posed by the
Juxtaposition of the right to life located in the American founding and
the right to abortion found in current law, the bishops were especially
forthright. “Direct abortion is never a morally tolerable option. It ig
always a grave act of violence against a woman and her unborn
child.”®* Indeed, for the bishops, this contradiction is so stark that it
“renders suspect” our society’s other claims to care for “the poorest and
least powerful of the human community.”*®

IIIL. The Christian Vocation to Serve in Political Life

There are a number of authoritative magisterial sources which set
forth the Church’s teaching concerning the vocation of those who serve
in positions of political authority. Some of these sources also specifically
discuss the responsibility of Catholic officials with respect to both the
morality of abortion and its treatment in law, 3¢ Here, however, | will
confine myself to two documents already mentioned, namely, Gaudium
et Spes®” and Evangelium Vitae.® T shall also briefly address the Con-
gregation for the Doctrine of the Faith’s Doctrinal Note on Some Ques-

tions Regarding the Participation of Catholics in Political Life®® and

82 LivinNG THE GOSPEL OF Lure, supra note 13, 1 13; ¢f. Romans 2:15 (remarking that
the pagans, who do not have the Mosaic law but do what is right “show that the
demands of the law are written in their hearts™.

B 1d. 14.

#Id. 21

55 1d. ¢ 23.

3 For each quadrennial national election, beginning in 1976, the United States
Conference of Catholic Bishops has issued a document entitled “Faithful Citizenship”
in which the bishops offer their reflections on the issues of the day in light of the
principles of Catholic social thought. For the most recent of these statements, see
Unitep Stares Cont. oF CataoLic Bisaors, FoRMING CONSCIENCES FOR Farrrrur, CrTiZENSHIP
(2007) [hereinafter Formmic Consciences), availoble ot hittp:/fwww.usceb.org/faithful
citizenship/F'CStatement.pdf. For bishops’ document for the prior election cycle, see
Uniten States Cong oF CATHOLIC Bismors, Farrprun Crrzensare: A CartaoLic CALL TO

Porrrcar. ResponsBILITY (2003), available at http://www.uscch.org/faithfulcitizenship/
bishopStatement. html.

7 Gandium et Spes, supra note 18.
38 EVANGELIUM VITAE, supra note 25.
% CONGREGATION FOR THE DoCTRINE oF THE FartH, DoctrivaL Nots oN SoMs QUESTIONS

REqsrpING THE PARTICIPATION 0% CATHOLICS 1IN PoLrticar Tarm (2002) [hereinafter DocTRIN-
AL NoTg].
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some of the American Catholic bishops’ statements on the matter. Each
of these documents has the virtue of not only describing the Christian
vocation in political life and the responsibilities incumbent on those who
are called to serve in this fashion, but also of situating this vocation
within the Church’s understanding of the nature and role of the state.

The Second Vatican Council taught that society exists because of the
nature of the human person and the good proper to man’s being. Thus,
as the Council stated, social life is something integral to the human
person and “not something added on to man.”*® Because a certain good,
proper to human nature, can only be attained in relationship with
others, government exists to settle disputes and to coordinate actions
to avoid tearing the community “to pieces as each man follows his own
viewpoint.”*! Accordingly, political community exists to serve “the com-
mon good in which the community finds it full justification and mean-
ing.”*? The Council broadly defined the common good as “the sum of
those conditions of social life by which individuals, families, and groups
can achieve their own fulfillment.”*® Given the multiplicity and fluidity
of circumstances in which people live, “the concrete demands of [the]
common good are constantly changing as time goes on.”* Thus, govern-
ments must be sensitive to these changes and be prepared to respond to
them creatively. At the same time, the parameters of the common good
are not infinitely malleable. Rather, the Council taught that “political
authority ... must always be exercised within the limits of morality ...
according to a juridical authority enjoying legal status.”*® Under such a
scheme, it is appropriate for citizens “to defend their own rights ...
provided that in so doing they observe the limits imposed by natural

law and the Gospel.”*®

With respect to political involvement, the Council made clear that the
structures of government should “afford all their citizens the chance to,
participate freely and actively in establishing the constifutional bases
of a political community, governing the state, determining the scope
and purpose of various institutions, and choosing leaders.”*” Within

W Condium et Spes, supra note 18, 125,
*pd. 74
2 Id. 174

43
Id.
44 Jopm Paun 11, Soricrrupo Re Sociauts 78 (1987), available at hitp/fwww.vatican.

va/holy_father/john_paul_ii/encyclicals/documents/hf " ip-ii_enc_80121987_sollicitudo-rei-
socialis_en.htmi.

45 Gaudium et Spes, supra note 18, 1 74.

6 Id.

47 1d. 1 75.
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this larger scope of participation of all citizens, the Council said that people fr
Christians have a “special and personal vocation in the political com- to a.demc
munity,” a vocation they fulfill by “givling] conspicuous example of ulating ¢
devotion to the sense of duty and of service to the advancement of the such a se
common good.”*? Moreover, the Council urged “those who are suited for manoeuy
it, or can become so, [should] prepare themselves for the difficult but formation
most honorable art of politics™ so that they can “Iplrudently and .
honorably ... fight against injustice and oppression.”’ Accord
ensure t}

In Evangelium Vitae, Pope John Paul 1 specifically addressed both rights vl
the obligations of those who hold political office and the role of law in law mus
fighting the scourge of abortion. To begin, John Paul noted “the trend to ?m‘ifg% U
demand a legal justification” for abortion and other direct attacks on 1ng. “
human life, that is, to treat them “as if they were rights which the State - %Lum Vil

. must acknowledge as belonging to citizens.”?? Proponents of abor- }‘nstapce:
tion employ a variety of arguments to justify the creation of such a pu_bhc ¢
legal regime. What lies behind each of them is a kind of ethical relativ- which —:
ism which insists that the law give individuals “the most complete . t}.le oxeT
freedom of choice” within a wide sphere of action, and that the law be ﬂ.ght of
normative with respect to the exercise of public and professional duties, dl.s resar
trumping even the dictates of individual conscience.?? Indeed, the with res
claim is made that this sort of relativism is “an essential condition of - abortwﬂr
democracy, inasmuch as it alone is held to guarantee tolerance, mutual ganda c:
respect among people and acceptance of the decisions of the majority.”®® In 20¢

John Paul insists, however, that “Id]lemocracy cannot be idolized to Congreé
the point of making it a substitute for morality.”** Not even an over- Note a ¢
whelming popular consensus could legitimate the denial of a human '_I‘}}e OS_'
being’s fundamental rights. Rather, “the value of democracy stands or ities o
falls with the values which it embodies and promotes.”® In fact, laws event“s.
which are a result of the combination of moral skepticism and majority Eh.a.t L2
rule challenge the very foundations of the democratic system®® since Cltlzf "
they “deny the equality of everyone before the law.”®’ Indeed, “the and la

values of the dignity of every individual and of solidarity between all (&:1}1’11(:;;81;

B -
49 Id. 58 Id. !
0 Qaudium et Spes, supra note 18,  75. 59 Id' '
5L EvanceLiom VITAE, supra note 25,  68. 60 17 ¢
5 I1d. 7 69. 61 Ev.;\]
58 1d. q 70. 82 1,
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5 Id. :
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people frequently proves illusory” where the enjoyment of rights is left
to a democratic process that functions as a “mere mechanism for reg-
ulating different and opposing interests.”™® Moreover, he warns that
such a scheme frequently favors the powerful who are “most capable of
manoeuvering not only the levers of power but also of shaping the

formation of consensus.”®”

Accordingly, John Paul argues that law, properly understood, “must
ensure that all members of society enjoy respect for certain fundamental
rights which innately belong to the person, rights which every positive
Jaw must recognize and guarantee” and that “[flirst and fundamental
among these is the inviolable right to life of every innocent human be-
ing.”® With respect fo the obligations of those in government, Evange-
Linm Vitae makes clear that protecting innocent human life may, in some
instances, call for the exercise of prudential judgment in that those in
“public authority can sometimes choose not to put a stop to something
which — were it prohibited — would cause more serious harm.”®* However,
the exercise of prudential judgment “can never presume to legitimize as a
right of individuals ... an offense against other persons caused by the
disregard of so fundamental right as the right to life.”®% On the contrary,
with respect to “an intrinsically unjust law, such as a law permitting
abortion .. . it is never licit” for a public official “to take part in a propa-
ganda campaign in favour of such a law, or vote for it 763

In 2002, building on the work of the Council and John Paul 1I, the
Congregation for the Doctrine of the Faith (CDF) issued a Doctrinal
Note addressing the subject of Catholic participation in political life.
The ostensible purpose of this document was to clarify some “ambigu-
ities or guestionable positions” brought on by “the pressure of world
events.”® Echoing the teaching of John Paul, the text begins by noting
that “[a} kind of cultural relativism exists today” according to which
“citizens claim complete autonomy with regard to their moral choices,
and lawmakers maintain that they are respecting this freedom of
choice by enacting laws which ignore the principles of natural ethics
and yield to ephemeral cultural and moral trends.”®® To the extent that

58 1d. 4 70.

59 Id.

80 g, 9 71.

61 [VANGELIUM VITAE, supra note 26, T 71,

82 1d.

83 I, 73 (quoting Quaestio de abortu, supra note 14, q 22y
64 )gorrINAL NOTE, supra note 39, 1 1.

8 1d. 9 2.
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democratic government embraces this sort of relativism it indulgesing -
kind of political death-wish. As the CDF makes clear, “[dlemocracy -

must be based on the true and solid foundation of non-negotiable ethi-
cal principles which are the underpinning of life in society.”®® Moreover,
Catholics directly involved in the law-making process “have a grave
and clear obligation to oppose any law that attacks human life. Indeed,

for them as for every Catholic it is impossible to promote such laws or _

to vote for them,”%”

The American bishops have likewise made clear that “any legal‘sys-
tem that violates the basic right to life on the grounds of choice is

fundamentally flawed.”®® They have made plain that the direct and

intentional destruction of innocent human life which is the object of
abortion “must always be opposed,”® such that “[tThose who formulate

law ... have an obligation in conscience to work toward correcting

morally defective laws.”™ Indeed, “/tfhose who knowingly, willingly,
and directly support public policies or legislation that undermine fun-
damental moral principles cooperate with evil.””' Thus, “[nlo public
official, especially one claiming to be a faithful and serious Catholic,

can responsibly advocate for or actively support direct attacks on inno-
cent human life.”"?

IV. Pro-Choice Catholic Politicians and Church Teaching: A

Brief Chronology of Events

In light of how the Church understands the right to life and both the
nature of the political community and the vocation of those who serve
in public life, how have Catholic politicians measured up? Specifically,
how do Catholic politicians who support abortion rights fit within this

% rd. q3.

871d. 1 4.

% ForMivg CONSCIENCES, supra note 36, § 22.

9 1d. 1 28.

0 Unzrep States Conr. oF CarHoLic Bissors, Caraorics v PoLrmicar Live (2004), evail-
able at http://www.usech.org/ishops/catholicsinpoliticallife.shtml.

"1 ForminG CONSCIENCES, supra note 36, T 31.

™ Living THE GOSPEL oF LIFE, supra note 13,  32. The same document goes further
and urges “Catholic officials who choose to depart from Church teaching on the invio-
lability of human life in their public life to consgider the consequences for their
own spiritual well being, as well as the scandal they risk by leading others into
serious sin.” Id. These individuals should, the bishops say, “reflect on the grave contra-
diction of assuming public roles and presenting themselves as eredible Catholics when

their actions on fundamental issues of human life are in agreement with Church
teaching.” Id,
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understanding? Here, I think, it would be helpful to sketch a brief
chronology of significant events explaining how this controversy came
about. What follows is a brief history of the strained relationship be-
tween pro-choice Catholic politicians and the Church of Jesus Christ to
which they claim to belong.

On January 22, 1973, the Supreme Court of the United States hand-
od down its decision in Foe v. Wade™ and its companion case, Doe v.
Bolton.™ Although the history of abortion in this country did not begin
with Roe,”® the Court’s decigion marked a definitive moment in that
history - the point of departure with which all subsequent history must
reckon. In Roe, a T-2 majority of the Court held that the “liberty”
interest protected by the “due process” clause of the 14th Amendment
to the Constitution included the right of a pregnant woman to choose
an abortion. To be sure, there is no shortage of arguments for and
against the Court’s opinion. Some argue that the decision was a reason-
able, even restrained interpretation of the constitutional text and a
valid exercise of the power by the judicial branch to say what the law
is that has helped to ensure the emancipation of American women.”®
Others view it as an anti-demoeratic exercise of raw judicial power
unwarranted by the text, structure or history of the Constitution — a
decision that under the conceit of false modesty ignores the humanity

of the unborn child who is killed in the process of abortion.””

Notwithstanding this disagreement regarding the legitimacy of
the decision, there should be no argument as to what Roe actually held,
namely, that the government may ot interfere with a woman's right to
terminate her pregnancy up to and including the time of birth. Because
there is still widespread misunderstanding regarding what Roe actually

e ——

3 Roe v. Wade, 410 U.S. 113 (1973).

74 Doe v, Bolton, 410 U.S. 179 (1973).

7 The standard account of the history of abortion in the United States can be found
in James C. MOHR, ABORTION IN Awrrican: THE ORIGING AND EVOLUTION OF NATIONAL Povicy
(1978). For a more recent and far more comprehensive history of abertion in the United
States and elsewhere, an account that is highly critical of the one offered by Mohr and
others, see Josepd W. DELLAPENNA, DispELLING THE MYTHS OF ABORTION History (2006).

6 See, ¢.g., Ruth Bader Gingburg, Some Thoughls on Autonomy and Equality in
Relations to Roe v. Wade, 63 N.C. L. Rev. 375, 381 (1986); Silvia Law, Rethinking Sex
and the Constitution, 132 U. P L. Rev. 955 (1984); Reva Siegel, Reasoning from. the
Body: A Historical Perspective on Abortion Regulation and Questions of Equal Protec-
tion, 44 Sran. L. REv, 261 (1992).

7T See, e.g., Richard Epstein, Substantive Due Process by Any Other Name: The
Abortion Cases, 1973 Sup Cr. REV. 159; John T. Noonan, Jr., The Root and Branch of
Roe v. Wade, 62 Nez. L. Rev. 668 {1984); Robert A, Destro, Abortion and the Constitu-
tion: The Need for a Life-Protective Amendment, 63 Can. L. Rev. 1250 {1975).
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held, this point bears repeating. The Roe decision
abortion only in the first three months of pregnanc
mischaracterization of the Court’s holding that many in the media have
worked to legitimize and that, sadly, some Catholic politicians have
helped to perpetuate™ - or only in the first trimester,”® or only up until
the time of viability.®" Instead, Roe held that a woman may obtain an The im
abortion during all three trimesters of pregnancy, and the state may not
interfere with her decision insofar as her “health”
companion case, Doe v. Bolton, set forth an expansive
health which the Court said included “all factors —
psychological, familiai, and the woman’s age — 1
being of the patient.”®! Not surprisingly,
preted this understanding of health as
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case. See also, Douglas Johnson, . 3
Birth Abortion, available at hitp Ww.nrlc.org/news/2003/NRL02/myths.html. Unfor- The fi
tunately, some Catholic politicians have also embraced this fundamentally false de- .
scription of the Court’s holding in Roe and have sought to use it to their political their sta
advantage. See Event Transcript, Defining Ourselves as Cathelic Democrats (Pew : 1984, Tt
Forum, Phoenix Park Hotel, Washington, D.C., June 8, 2006), available ot http:/pew
forum.org/events/?EventID=117 (statement of Rep. Rosa DeLauro: “First of all, if you ; Bush, a;
know Roe v. Wade and its many parts, late term abortion is prohibited under the third- : sota. an
trimester in Roe.”). ’

79 Following medical convention, the Court in Roe divided the period of human the daug
gestation into three “trimesters.” The Court then chose to attach different levels of : nated fo
state interest to these purportedly distinct phases in gestation. See Roe v. Wade, 410 She is a
U.S. 113, 145-47, 163-66 (1973). In Planned Parenthood v. Cusey, the Court abandoned '

the trimester approach as “rigid,” as suffering from “basic flaws,” and as not “

part of
the essential holding of Roe.” Planned Parenthood of Se, Pa. v, Casey, 505 U.S. 833, 873
(1992,).

8 The Court in Roe did state that “viability,” when “the fotus .
capability for meaningful life outside the mother’s
“the State’s important and legitimate interest in potential life” becomes “compelling.”
floe, 410 U.S. at 163. At this point the state “may go so far as to proscribe abortion (1981) {cit
during this period, except when it ig hecessary to preserve the life or health of the 8 Jomw
mother.” Id, at 163-64. As noted below, although thig passage seems to indicate that : ing NAR/
the state has some latitude in prohibiting post-viability abortions, the breadth of the : LIBERALISH
“health” exception renders thig language meaningless. Senator !
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all legislation, a point dramatically illustrated by the Supreme Court’s
own 2001 decision in Stenberg v. Carhart®® striking down Nebraska’s
ban on a particularly gruesome procedure appropriately described as
“partial-birth abortion.”?

The immediate response of the American hierarchy to Roe was un-
derstandably and predictably one of condemnation. Indeed, shortly
after the justices handed down their decision, the Administrative Com-
mittee of what was then the National Conference of Catholic Bishops of
the United Stafes issued an emphatic retort. In light of the country’s
jurisprudential heritage guaranteeing the right to life as reflected in
the Declaration of Independence and the preamble to the Constitution,
the bishops stated “we reject the opinion of the U.S. Supreme Court as
erroneous, unjust, and immoral.”®* Although the reaction of Catholic
politicians was decidedly more mixed, it is interesting to note that in
1973 representatives of NARAL could still deseribe Senator Edward
Kennedy’s position on abortion as “thoroughly revolting.”®® Two years
later, when Kennedy championed the use of public funds to pay for
abortions under Medicaid, he became the darling of the pro-choice
lobby, a position he still enjoys today. Although Kennedy sought the
Democratic nomination for president in 1980, little was made at the
time of his professed Catholic faith and his avowed support for abortion

rights.

The first time that the issue of pro-choice Catholic politicians and
their standing within the Church came to national prominence was in
1984. The presidential election that year pitted the incumbent Repub-
lican, President Ronald Reagan and his vice president, George H.
Bush, against Walter Mondale, the Democratic Senator from Minne-
sota, and New York Congresswoman Geraldine Ferraro. Ms. Ferraro,
the daughter of an Italian immigrant, was the first woman to be nomi-
nated for either president or vice president by any major political party.
She ig also one of only seven Catholics to have been nominated by .a

82 Gtenberg v. Carhart, 530 U.S. 914 (2000).
83 Por a critique of the Court’s decision in Stenberg, see John M. Breen & Michael A.

Scaperlanda, Never Get Out’a the Boat: Stenberg v. Carhart and the Future of Ameri-
can Law, 39 Conn. L. Rev. 297 {2006).

54 Rromanp A. McCormick, S.J., How Brave o New WortLD: DiLEMMAS IN BrogrHics 138
(1981) (citing the pastoral statement).

85 Jorn T. McOREEVY, CATHOLICISM AND AMERICAN FREEDOM: A History 280 (2008) (cit-
ing NARAL letter); see also MARK STRICHERZ, WHY THE DEMOCRATS ARE BLUE: SECULAR
[IBERALISM AND THE DECLINE OF THE PEOPLE'S Parry 209 (2007) (noting that in 1976
Senator Kennedy voted in favor of a constitutional amendment overturning Roe v.

Wade and returning the issue of abortion o the states).
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major party to serve in either office, Vice President Joseph Biden of -_

Delaware being the most recently admitted member of this rather
exclusive group.®® During her three terms in Congress, Ferraro had
amassed a solidly liberal and pro-choice voting record, including voteg
in favor of using public funds to pay for abortions. Her position on
abortion naturally did not sit well with New York's leading prelate,
Archbishop John O’Connor. Having been just installed as archbishop
in March of 1984, in June of that year (*Connor “startled many by
asserting that he did not see ‘how a Catholic in good conscience can
vote for a candidate who explicitly supports abortion.”®” As a vice
presidential candidate, Ms. Ferraro’s views on abortion were the same
as she had articulated in Congress, namely, that while she was person-
ally opposed to abortion she felt that she could not use the law tg
impose her personal religious views on others.®® Ferraro also stated in
a 1982 letter that she co-signed with then Congressmen Leon Panetta
and Tom Daschle that “the Catholic position on abortion is not mono-
lithic and that there can be a range of personal and political responses
to the issue.”® In response to the letter, Archbishop O’Connor accused
Ferraro of misrepresenting Catholic teaching on the subject,?® much in
the same way that numerous members of the American hierarchy and
the United States Conference of Catholic Bishops itself recently cri-
ticized House Speaker Nancy Pelosi for her buffoonish reading of
St. Augustine on “Meet the Press” and her ludicrous claim that the

Church’s current position on abortion had only been fashioned within
the last fifty years. '

% The other members of this select group include Al Smith (Demoeratic Pres. Nomi-
nee 1924), John F. Kennedy (Democratic Pres, Nominee 1960), William Miller (Repub-
lican V.P. nominee 1964}, Sargent Shriver (Democratic V.P nominee 1972), and John
Kerry (Democratic Pres, Nominee 2004), '

8 Robert D. McFadden, Archbishop Calls Ferraro Mistaken on Abortion Rule, N.Y.
Tives, Sept. 10, 1984, at Al. ’

88 See Jane Perlez, Aide to Reagan Criticizes Rep. Ferraro for Remarks about Reli-
gion, N.Y. Tmurs, July 15, 1284, at 127. Ferraro also repeated this stance during the
Vice Presidential debates. Transcript of Philadelphia Debate Befween Busch and Fer-
raro, N.Y. TruEs, Oct. 12, 1984, at B4, also available af http:/fwww.debates, org/pages/
debtrans htm].

8982 Letter Signed by Ferraro, N.Y, Tivps, Sept. 11, 1984, at A26.

g0 McFadden, supra note 87.

N Meet the Press, Transeript for August 24, 2008, available at http://www.msnbe.
msn.com/id/26377338/page/3/. In its statement responding to Pelosi’s remarks, the
United States Conference of Catholic Bishops’ Committee on Pro-Life Activities made
clear that Pelosi had “misrepresented the history and nature of the authentic teaching
of the Catholic Church against abortion.” Press Release, United States Conf. of Catho-

lic Bishops, Bishops Respond to House Speaker Pelosi’s Misrepresentation of Church
Teaching Against Abortion (Aug. 26, 2008), available ot htip://www.asceb.org/comm/
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V., Mario Cuomo at Notre Dame

Mario Cuomo, the then Governor of New York, came to Ms. Ferraro’s
defense. In a now famous speech that he delivered at the University of
Notre Dame on September 13, 1984 (a speech that I incidentally
attended as a college genior), Cuomo attempted to set forth for the first
time an intellectually rigorous defense of the position that he and a
aumber of other Catholic politicians including Ferraro had assumed,
pamely, that one could support abortion rights as a public and political
matter and still claim to be a faithful Catholic by adhering to the
Church’s teaching in one’s personal life and as a matter of religious
belief, Cuomo’s speech warrants careful study on a number of different
levels, more attention than we can devote to it here. Suffice it to say,
however, that regardless of what one thinks of the substance of Cuo-
mo’s remarks, the speech stands as a memorable example of political
theatre and oratory masterfully delivered by a skilled political actor. It
is also a position to which he has continued to adhere over the years.
More importantly, as I hope will become clear from what follows, Cuo-
mo's address constitutes the most sophisticated iteration of the same

[
archives/2008/08-120.shtml. For a list of the more than twenty-five members of the
American hierarchy who sharply criticized Pelosi for the erroneous comments she
made regarding the Church’s teaching on the subject, see American Bishops who have
spoken against Pelosi, availoble at http://www.americanpapist,com/2008/’08/]jsted-
american-bishops-who-have-spoken.html (providing links to the various episcopal
statements). For a brief analysis of Pelosi’s misuse of St. Augustine’s comments on
abortion, and her spokesperson’s subsequent statement, see Pelosi’s spokesman
responds with more gobbledygook, quotes Augustine again, available at bttp/fwdtprs.
comfblog/2008/08/pelosis-spokesman-responds—with-more-gobbledygnok-quotes-augusti
ne-again/. For a translation and careful exegesis of the Augustine’s Latin texi, see
Context, Pelost, at http://suburbanbanshee.Wordpress.com/2008/08/26/c0ntext—pelosi/ .

The week following Speaker Pelosi’s appearance on Meet the Press, Senator Joseph
Biden, the Democratic nominee for Viee President likewise appeared on the show.
Sadly, his mastery of the Church’s teaching with respect to abortion was also seriously
flawed. Meet the Press, Transcript for September 7, 2008, available ot http//fwww.
msnbc.msn.comf'id4’26590488/page/4/ (asserting that the belief that human life begins
ai conception is a “peligiously based view” and “a matter of faith” rather than a scien-
tific view based on biological science). Like Pelosi’'s remarks, Biden’s comments
received a stinging rebuke from over a dozen American bishops. Updated: 12 (14)
bishops have responded to Sen. Joe Biden, available at http:/fwww.americanpapist.
comJ'ZO08;’09/updated—9—10-bish0ps—have-responded—to.html (providing links to the var-
ious episcopal atatements). See also http://www.delawareonline.comf article/20081019/
LIFE/810190304 (interview with Senator Biden conducted April 27, 2007, in which he
asserts that the moral wrongness of sbortion has varied in the eyes of the Church,
“y1most a gradation” and that this has “always been a debate”).

92 Goe, ¢.g., Mario M. Cuomeo, Persuade of Coerce? A Response to Kenneth Woodward,

CoyMoNWEAL, Sept. 24, 2004, at 13.
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bundle of arguments and claims that pro-choice Catholic politiciang

continue to mouth even today, albeit without the ease and polish of
Cuomo’s delivery,

Cuomo’s argument may be summarized as follows, First, he asserts
that a politician may, as a legal matter, seek to enact laws that restrict
abortion because he or she thinks “that the whole community, regard-
less of religious beliefs, should agree on the importance of protecting
life,”%3 Indeed, going beyond what some constitutional commentatorg
say is permitted, Cuomo asserts that one may even argue that one’s
religious belief “would serve well as an article of universal public mo-
rality,” that it would be “desirable even apart from [its] specific reli-

glous base or context.”® The central issue, he says, is not the legality
but the prudence of such an appr

cally “When should T argue to m

Second, Cuomo makes what I take to be both a broad and a narrow
claim concerning the role of consensus in the formation of law. The
narrow claim is that “values derived fro
should not, be accepted as part of the public morality unless they are
shared by the pluralistic community at large, by consensus.”® The

-_

% Mario M. Cuomo, Religious Belief and Public Morality: A Catholic Governor’s
Perspective, 1 Notre Daumg J L, Ernics & Pus. Pory 13, 17 (1984},

4 Id. at 16-17.

% Id. at 17.

% I1d. at 18. In using the term “consensus,”
work of John Courtney Murray, S.J ., the Jesuit,
writings on the relationship between church

Cuomo may have sought to evoke the
theologian and political theorist whose

the term, he clearly did not employ the wo

That is, by “consensug” Murray does not intend to refer to an overwhelming majority
opinion with respect to a given matter. See John Courtney Murray, S.J .» Natural Law
and the Public Consensus, in Natugay, Law anp Mobpery

“consensusg” Murray referred to “a whole constellation

origin and nature of society, the function of the state as the legal order of society, and
the scope and limitationg of government.” JouN CourtnEY Murray, 8.J., We HoLp THEsE
TrRUTHS ~ CATHOLIG RerLecrions on Tom AMERICAN PrOPOSFTION 31 (1960). Indeed, for

Murray, the “American consensus” referred to “the truths we hold in common, and a
natural law that make known to all of us the s
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proad claim is that, as a general matter, the “public morality” embodied
in law “depends upon a consensus view of right and wrong.”” That is,
even those values not derived from any particular religious tradition
must be supported by consensus in order for their insertion into law to

be legitimate.

Third, Cuomo emphatically proclaims his acceptance of the Church’s
moral teaching regarding the morality of abortion and the sacredness
of human life. Cuomo forthrightly says, “T accept the church’s teaching
authority” and “I accept the bishop’s position that abortion is to be
avoided.”®® He also, at least ostensibly, indicates his disagreement with
the Court’s decision in Roe. “For me,” says Cuomo “life or fetal life in
the womb should be protected, even if nine Justices of the Supreme

Court . .. disagree with me.??

Fourth, Cuomo insists that the Church does not demand that faithful
Catholics seek to implement a particular political strategy in pursuit of
what the Church believes is essential for the common good. “That is,
while we always owe our Bishops’ words respectful attention and care-
£ul consideration, the question [of] whether to engage the political sys-
tem in a struggle to have it adopt certain articles of our belief as part of
public morality is not a matter of doctrine. It is a matter of prudential
political judgment.”100 This point is so crucial to Cuomo’s argument

that he repeats it four times in three pages.'’! Cuomo assures us that
there is “no inflexible moral principle which determines what ... [the]
political conduct [of Catholic politicians] should be.”2%2 There is, he
says, “no Church teaching that mandates the best political course for

making our belief everyone’s rule.”t"®

ensemble of fruths” that “furnishes a common universe

possible. Our consensus is “an
of discourse in which public issues can be intelligently stated and intelligently argued.”

1d. at 80-81.
%7 Cuomo, supre note 93, at 18.
98 74 at 21, Cuomo’s odd use of the passive voice here is suggestive of his larger

position with respect to abortion. That is, abortion is not a medical condition (like the
fin) that “is to be avoided” by taking precautionary measures. Having an abortion is not
like catching a cold — something that just “happens” of its own accord, notwithstanding
the steps one took to avoid catehing one. Rather, it is an clective procedure that
“hgg)pens” only when one chooses to obtain one.

Id.

100
Id.
101 G0 id. at 21 (“My church does not order me, under pain of sin or expulsion, to

pursue my salvific mission aceording to a precisely defined political plan.”).
102 Cyomo, supra note 93, at 20.
108 1d. at 22.
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With these premises in place, Cuomo then offers his own prudential
Judgment regarding the legal treatment of abortion according to which
efforts to adopt an amendment to the Constitution prohibiting abortion
would be wrong,'* as would any move to return the matter to the
states.'® For Cuomo, prudence even dictates that Medicaid funds be
used to pay for abortions.'?® Indeed, he fails to mention any restriction

or limitation that would satisfy the dictates of his own exacting pru-
dential judgment.

Cuomo’s remarks are certainly deserving of a more thorough-going
critique. Here, however, T will limit myself to four points. First, while at
times Cuomo appears to draw and to accept a distinction between
articles of religious faith and other sorts of convictions, he repeatedly
confounds the two. This distinction — one that might be described as the
difference between theological and philosophical belief — is the fault-
line between, on the one hand, policies whose only justification is a set
of religious tenets, policies which therefore violate the “no establish-
ment of religion” principle embodied in the 1st Amendment,*” and on
the other hand, policies which enjoy some secular justification but
whose acceptability may be bolstered by a distinct justification located
within a given religious tradition.'”® Cuomo seems to deliberately con-
found this distinction by repeatedly referring to the Church’s opposi-
tion to abortion as being a “religious position[]” an “article{] of our

belief”'*? and a position based on “values derived from religious be-

lief "' With the distinction between permissible and impermissible
rationales against abortion blurred, the reader is left to conclude that
all opposition to abortion is religious such that any attempt to restrict
abortion would in fact constitute an illegitimate effort to use political

means to serve theological ends.

Second, and relatedly, nowhere in his remarks does Cuomo acknowl-
edge the fact that the Church’s position with respect to abortion is not,
in the first instance, a theological belief in the strict sense. As a prima-

104 1. at 24-95.

195 1. at 25.

106 14 at 25-26.

0711 8. Const. amend 1.

%8 There is a rich literature addressing the question of whether and to what extent
religiously inspired moral discourse can and should inform law and public pelicy.
Leading works on the subject include KenT GreEnawaLT, RELIGIOUS CONVICTIONS AND

Pourrican Cuorce (1988); RoserT Avpi, RevLicious COMMITMENT AND SECULAR REason
(2000).

1% Cuomo, supra note 93, at 21.
0 1d. at 18.
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ry matter, the Church’s opposition is not based on sacred scripture or
divine revelation but on reason that is accessible to everyone, Catholic
and non-Catholic, Christian and non-Christian, theist and atheist
alike. True, the Church does refer to scripture in support of her position
defending unborn human life, but at least in the realm of public policy,
these references merely supplement the arguments based on public
and natural reason.’'! Moreover, the fact that a particular religious
tradition may reach the same conclusion embodied in a law or proposed
law does not render the law sectarian and illegitimate. The laws
against perjury are not made suspect by the fact that the Eighth Com-
mandment to the Decalogue forbids bearing false witness against one’s
neighbor, a point that the Supreme Court has itself recognized."?

Moreover, it is simply incorrect to depict support for the legal protec-
tion of unborn human life as an attempt te impose an intrinsically
religious perspective (and indeed a narrowly sectarian point of view)
on an unwilling public. Indeed, as Michael Perry — hardly a proponent
of the traditional pro-life position — has observed, the truth is that
“were government to choose to outlaw abortion, it would not have to
rely on a religious argument about the requirements of human well-
being.”*'® Indeed, the moral value attached to all human life — whether
in the early stages of development or in the twilight of existence —is not
an inherently religious judgment. It does not rely upon the invocation
of a set of premises understood as the product of divine revelation and
so enjoying a kind of privileged status that removes them from public
scrutiny and critique. Instead, the belief that the entity developing in
the womb is a “person,” or that it should in any case not be killed, is not
religious in nature but is at most only metaphysical. Notwithstanding
the claims of some legal and political philosophers,114 the Constitution
does not preclude the use of metaphysical claims in law. Indeed, all law
is unavoidably metaphysical in its foundations.™®

11 Whether or not the Church or other opponents of abortion who identify them-
selves as Christian should employ arguments that employ expressly religious language
and themes is a prudential matter. See MICHAEL J. Perry, UNDER Gob? REnicious Farry
AND LiBERAL DEMOCRACY 44 (2003).

112 MeGowan v. Maryland, 366 U.S. 420, 442 (1961) (holding that a legal ordinance is
not constitutionally infirm under the Establishment Clause simply “because it ‘hap-
pens to coincide or harmonize with the tenets of some or all religions”).

U3 W licuapr J. PERRY, RELIGION v PoLITIcs: CONSTITUTIONAL AND Morat PerspPECTIVES 70
(1997); see also Prrry, UnpErR GoD?, supre note 111, at 116 (noting that “the principle
argument. that most abortions are immoral . . . is not biblically grounded”).

14 Goo ¢ g., JoHN Rawrs, PouricaL LisrraiisM (paperback ed. 1996).

115 goo John F. Coughlin O.F.M., Law and Theology: Reflections on What It Means to
Be Human From o Franciscan Perspective, T4 ST. JouN's L. Rev 609 (2000).
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Put another way, a judgment that attaches little value to a particular
instantiation of human life shares precisely the same “religious” char-
acter as a judgment which attaches enormous value to the same entity.
As John Noonan argued nearly thirty years ago in his still seminal
book, A Private Choice, if “there [is] no secular criterion by which
human life c[an] be determined to exist ... then any position on the
beginning of human life [is] religious.”'*®

What is more, neither Cuomo nor any other Catholic politician as-
suming the same stance has done anything to show that opposition to
abortion is inherently religious and incapable of being grounded in
thoroughly secular reasoning. Instead, the allegedly religious nature
of the pro-life legal perspective is founded entirely on the religious
identity of those who subscribe to this point of view, and not the point
of view itself. The religious affiliation of the speaker substitutes for
argument about the supposed religious nature of what is said — preju-
dice takes the place of discourse.

Pro-choice Catholic politicians are by no means the only ones who
seem intent on characterizing all opposition to abortion as an attempt
to impermissibly impose the tenets of religious faith on a secular and
pluralistic society. At one point or another, legal scholars such as
Ronald Dworkin,'” Peter Wenz,'*® Laurence Tribe,'*® Jane Fried-
man,'* Jed Rubenfeld,'™ David Richards,'®® and Geoff Stone,'”?
‘among others, have argued that the proposition that a human being

developing inside its mother’s womb is a “person” (or that it should in
any case be valued by society and protected in law) is inherently reli-
gious. As such, it has no place in public discourse on the subject of

136 Joun T. NoonaN, JR., A PRIVATE CHOICE: ABORTION IN AMERICA IN THE SEVENTIES 57
{1979).

"7 Rowarp DworkiN, Lire’s DOMINION: AN ARGUMENT ABOUT ABORTION, EUTHANASIA AND
Innvibuar FrReEepom (1993).

18 PprEr 8. WENZ, ABORTION RicnTts as RELigious FrespoM (1992).

18 Laurence H. Tribe, Foreword: Toward @ Model of Roles in the Due Process of Life
and Law, 87 Harv. L. Rev. 1 {1973).

120 Jane M. Friedman, The Federal Fetal Experimentation Regulations: An Estab-
lishment Clause Analysis, 61 Muwe. L. REv. 961 {1977).

11 Jed Rubenfeld, Revised Opinion in Roe v. Wade and Doe v. Bolton, in WHar RoE v.
Wapg Smourp Have Sam 109, 113-14 (Jack M. Balkin ed. 2005); ¢f. Jed Rubenfeld, On
the Legal Status of the Proposition that “Life Begins at Conception”, 43 Stan. L. Rev.
599, 614-15 (1991).

22 David A. Richards, Constitutional Privacy, Religious Disestablishment, and the
Abortion Decision, in ARORTION: MoRAL AND LEGAL PrrsPECTIVES 148 (Jay L. Garfield &
Patricia Hennessey eds. 1984).

123 Geoffrey R. Stone, Our Faith-Based Justices, Cu1. Tris., Apr, 30, 2007, at C19.
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abortion. Many politicians — Catholic and non-Catholic alike — find this
way of formulating the issue useful'* in that it serves as a means of
avoidance. It provides a plausible way in which they can avoid
grappling with the serious moral and legal questions surrounding the
status that should be accorded unborn human life. 1%

124 Iy order to justify their opposition to even modest efforts aimed at restricting
abortion, many non-Catholic politiclans seek to characterize all opposition te abortion
as an attempt to impose a set of religious beliefs on a pluralistic society that rejects
religious establishment as a matter of both constitutional principle and political moral-
ity. Indeed, many politicians — both Catholic and non-Catholic alike — make a point of
introducing religion into any discussion of the issue, on their own initiative and not in
response to what opponents of abortion have gaid with respect to the issue. For exam-
ple, at the Saddleback Presidential Candidates Forum, Pastor Rick Warren first noted
that some 40 million abortions had taken place since Roe v. Wade and that “this is a
very complex issue.” He then asked then Senator Barack Obama “{Alt what point does
a baby get human rights, in your view?” Obama responded that “Well, you know, I
think that whether youw're looking at it from a theological perspective or a scientific
perspective, answering that question with specificity, you know, is above my pay
grade.” Transcript of Saddleback Presidential Candidates Forum (Aug. 16, 2008),
available at http://transcripts.cnn.com/TRANSCRIPTS/0808/16/se.02.htmi. Aside from
the glibness of Obama’s statement with respect to a matter of dire importance (i.e.
“above my pay grade”) Obama’s answer is striking in a number of other respects. The
question that was posed to him was legal in nature (i.e. “At what point does a baby get
human rights?”). He could have answered the question, as Senator John McCain did,
by saying “At the moment of conception,” id., or he could have chosen a point substan-
tially later in gestation such as “hirth.” Instead, his answer wrongly suggested that
only science or religion could possibly answer the question, and that they were in fact
not up to the task. By raising the question of religion and then failing to explore secular
alternatives, Obama at least implies that the only answers available are impermissibly
religious ones. Similarly, at the Democratic Candidates Compassion Forum hosted by
Messiah College in Grantham, Pennsylvania, Senator Obama was asked “[D]o you
personally believe that life begins at conception? And if not, when does it begin?” In
response, Obama answered that “This is something that T have not, I think, come to a
firm resolution on. I think it’s very hard to know what that means, when life begins. Is
it when a cell separates? Is it when the soul stirs? So I don’t presume to know the
answer to that question.” Transcript of Democratic Candidates Compassion Forum
(Apr. 13, 2008), available at http:/ftranscripts.cnn.com/TRANSCRIPTS/OSOéL/IS/se.O1.
html. Here, the question posed was not legal but empirical (i.e. “Does human life begin
at conception?”). It called for the exercise of empirical, scientific judgment, not theolog-
ical opinion, Yet Obama again injected religion into the discussion as a way of suggest-
ing that the question is itself irresolvable and so out of bounds in terms of public
digeourse.

125 The Roe decision itself serves this same strategy in a more general way by
ostensibly removing the question of abortion from the realm of politics. To be sure, this
removal is incomplete in that legislators intent on challenging the abortion regime may
press for modest changes at the margins of the law. Still, as a matter of constitutional
law and interpretation, politicians can credibly maintain that the legal right to abor-
tion is out of their control — hence the politicization of court appeointments as a surro-
gate for direct political engagement on the matter.
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With respect to secular proponents of abortion, the identification of
pro-life arguments as intrinsically religious betrays both the experi-
ence of fear and a strategy of fear. The sirategy of fear, already alluded
to, is to imply — often in a cowardly and backhanded fashion — that a
discreet band of religious zealots are determined to impose their reli-
gious faith on an unwilling public and take away a cherished freedom.
Indeed, the point of this strategy is to encourage the wider polity to
resist this purported assault on our otherwise secular democracy. The
experience of fear that this strategy reveals is the fear that if religious
prejudice is not introduced into the debate — if the debate were to be
conducted in an intellectually honest fashion confined to secular pre-
mises — indeed, if the terms of the argument are not the role of religion
in public life but the meaning of humanity and a normative but not
religious discourse on the boundaries of human freedom (what might be
termed “ordered liberty”)'?® — then the pro-choice cause will fail, Surely
we can and should demand more than this from our colleagues in the
academy and our fellow Catholics who are involved in political life.

Third, Cuomo’s suggestion that consensus with respect to questions
of right and wrong is a necessary condition for political action is simply
not in accord with our political history and experience, nor, I dare say,
is it in accord with the experience of any genuine democracy. Consen-
sus is an exceedingly high standard for political legitimacy, a standard
which is routinely ignored in Congress and in the state legislatures.
Indeed, consensus is by far the exception and not the rule in a system

based on partisan politics. Moreover, when a consensus does form, it
does not do so of its own accord. Rather, a consensus is a state of affairs
that must be built. It requires sustained effort, often over some period
of time, by those who have the desire to bring it about. It also demands
courage on the part of those working to build it even in the face opposi-
tion, including a willingness to suffer unpopularity in the polls and at
the ballot box. Cuomo’s unstated argument seems to be that because no

ready-made consensus regarding abortion already exists that no such

consensus may be brought about except by respectful dialogue with
those who support abortion. Aside from the fact that Cuomo never
seems to have found his voice for this pro-life discourse during his
political career, this prudential strategy for change (if one can call it
that) seems almost intentionally obtuse or politically naive — words
that do not readily come to mind when speaking of Mario Cuomo. That
is, meaningful political conversation in this country typically does not
take place in the abstract. Instead, it coalesces around concrete politi-

126 See Breen & Scaperlanda, supra note 83.
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cal proposals. Other than the mere conclusion rendered by his own
prudential judgment, Cuomo offers no argument as to why he is unwill-
ing to offer such proposals as a way of bringing about change. This is all
the more surprising given Cuomo’s averred support for the Church’s
teaching. Accordingly, the absence of consensus works as a kind of self-
fulfilling prophecy: There is no current consensus regarding the injus-
tice of abortion, and prudence dictates that no effort be expended to
build such a consensus in the political realm. Thus, consensus func-
tions for Cuomo as a way of evading responsibility for his own inac-
tion.*2” Contrary to this, the mere fact of pluralism in this country with
respect to abortion does not make the attempt to establish a new,
definitive, legal norm governing the matter illegitimate.

Fourth, and lastly, Cuomo insists that the Catholic Church does not
mandate that those in public life follow a particular course of action in
pursuit of a particular goal. Instead, he says that the Church leaves
such matters to the prudential judgment of the faithful engaged in the
political process. While this claim is true as a general matter, it is
subject to some significant qualification.

First, the Church does teach that a statute or ordinance which is
fundamentally unjust is not “law” in the sense of being a norm that is
binding on the conscience. As such it should not be reflected in the
positive law of any nation. A law that is fundamentally unjust is one
that causes substantial injury to the rights of individuals and the com-
mon good. Laws which authorize or promote abortion are precisely of
this kind and so, as John Paul 1I said in Evangelium Vitae, they “are
completely lacking in authentic juridical validity. »128

Second, the Church does require that the faithful not engage in
any action — whether in a public capacity or as a private individual —
that constitutes either formal or proximate material cooperation

127 T ghould also add that Cuomo’s inaction is highly suspect in light of the fact that
as governor he was willing to try to build consensus and persuade his fellow New
Yorkers regarding the undesirability of the death penalty not only by means of political
discourse but by concrete political action as well. See James Dao, Cuomo Proposes a
Referendum on the Death Penalty, N.Y. Tues, July 8, 1994,

128 PuangELIUM VITAE, supra note 25, § 72, 90 (concluding that “a law which violates
an innocent persorn’s natural right to life is unjust and, as such, is not valid as a law™);
see also Jomn XXI1, Pacem v TeERRIS [ 61 (1963}, reprinted in Carmonic Social THOUGHT:
Tae DocuMENTARY HERmAGE 131 (David J. O’Brien & Thomas A. Shannon eds. 1992)
[hereinafter Carnovic Sociar Taovent] (“{If any government does not acknowledge the
rights of man or violates them, it not only fails in its duty, but its orders completely lack

Juridical force.”).
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with evil.'® This prohibition precludes many of the steps that Cuomo of their empir
regards as the soul of prudence, including the use of Medicaid dollarsto - increase in m
pay for abortions. 3¢ the 2005 Gut
72 percent of
Cuomo is right, however, in arguing that prudential judgment hasan only 12 perce
important role to play in framing public policies that are effective in a reason for
reducing the scandalously high incidence of abortion. Cuomo made - diminishing
some passing reference to this in noting that even those who adamant- Indeed, this
ly support the abortion license can also “support the development of the women s
government programs that present an impoverished mother with the for seeking :
full range of support she needs to bear and raise her children, to have a  simply were
real choice.”®! In August 2008, the group Catholics in Alliance for the was wrong,
Common Good issued an empirical study by political scientists Joseph - . was that the
Wright and Michael Bailey in which they argue that a number of
policies such as “increasing benefits for pregnant women and mothers T should ac
with children under five; promoting policies that increase male employ- - cial assistar
ment; providing funding for child care for working women; increasing - abortion is ¢
economic assistance to low-income families and removing the ‘family dence of ab
cap’ on economic assistance”®? can bring about a substantial reduction other devel
in the incidence of abortion. Indeed, they claim that if the states spent - resources to
only $1,350 more per person living below the poverty line, this would Sweden, Ca
result in a 20% decrease in abortion.’®® They also argue that restrictive ratios at, al
abortion laws aimed at ensuring parental consent and informed con- 23 percent i
sent have been almost entirely ineffective in reducing the frequency of greater fin:
“the procedure.'®* affect the ir

To the extent that Wright and Bailey’s thesis is true, it is surely good - More 1my
news insofar as it suggests another strategy for reducing the incidence question W
of abortion.'® There are, however, a number of reasons to doubt some ple, Michat
' involvemen

129 For a thoughtful exposition of the distinction between formal and material coop-
eration with evil in the Catholic moral tradition, see Edward A. Harnett, Catholic newsweek.eot
Judges and Cooperation with Sin, 4 U. St. Tuomas L. J. 221 (2006). Flawed Thinl

130 Gee Cuome, supra note 93, at 25-26. 136 T awren

L Id. at 27-28. Ann Moore, |

132 Joseph Wright & Michael Bailey, Reducing Abortion in America: The Effect of : spectives, 37
Economic and Social Supports (Aug. 2008), formerly availuble ai http://www.cathoics 137 I, at 1
inalliance.org (copy on file with the Journal). 188 T explo:

193 1d. at 11. : See John M.

134 1d. at 9-10. to Sheel & Si

% The study was also significant in that it provided a plausible basis upon which : In the piece ]
several prominent Catholic legal academics could claim that the policies of an Obama ' designed to
administration would more Iikely lead to a reduction in the incidence of abortion than norms. 1 fur
would the policies of a McCain administration. See Nicholas P. Cafardi, Cathleen M. ' piece. See J¢
Kaveny & Douglas W. Kmiec, A Catholic Brief for Obama, available at hitp/fwww. . 52 Sr. Lours
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of their empirical claims. For example, Wright and Bailey claim that an
inerease in male employment will reduce the abortion rate. However,
the 2005 Guttmacher Institute study upon which they rely reports that
72 percent of women who received abortions were never married, and
only 12 percent reported the unemployment of a husband or partner as
a reason for an abortion.*®® Moreover, there is undoubtedly a kind of
diminishing return to the use of money as a disincentive to abortion.
Indeed, this same Guttmacher study indicates that only 23 percent of
the women surveyed said that money was their most important reason
for seeking an abortion, compared to 25 percent who said that they
simply were not ready for a child or another child or that the timing
was wrong, and 19 percent who gaid that their most important reason
was that they were done with childbearing.**’

I should add that the common sense conclusion that increased finan-
cial assistance will only have a marginal effect on the frequency of
abortion is confirmed by a comparison of statistics reflecting the inci-
dence of abortion in the United States with abortion statistics from
other developed countries that allocate greater amounts of social
resources to women and families. Given the fact that countries such as
Sweden, Canada, France, Norway, England and Wales have abortion
ratios at, above, or approaching 20 percent, as compared to a ratio of
23 percent in the United States, strongly suggests that the provision of
greater financial assistance would help but would not dramatically
affect the incidence of abortion in the United States.*®®

More importantly, other social scientists have seriously called into
question Wright and Bailey’s methodologies and conclusions. For exam-
ple, Michael New criticized their study for concluding that parental
involvement laws have had little effect on overall abortion rates when

newswoek.com/id/164445. This claim did not go unchallenged. See George Weigel,
Flawed Thinking, available af http://www.newsweek.com/id/ 165045/page/1.

136 1 4 v rence B, Finer, Lori F. Frobwirth, Lindsay A. Dauphinee, Susheela Singh &
Ann Moore, Reasons U.S. Women Have Abortions: Quantitative and Qualitative Per-
spectives, 37 PERSP. ON SEXUAL & REPROD. HraLra 110, 112-113 thls. 1 & 2 (2005).

157 Id. at 114 tbl. 3.

138 T axplore the data that support this conclusion at some length in a recent article.
See John M. Breen, Modesty and Moralism: Justice, Prudence and Abortion — A Reply
i Skeel & Stuntz, 31 Harv. J. L. & Pus. Pory 219 (2008) [hereinafter Breen, Modestyl.
In the piece I also explore the relationship between law and culture, and how a strategy
designed to reduce the incidence of abortion should make use of both cultural legal
norme. [ further explore the relationship between law and culture in a companion
piece. See John M. Breen, John Paul II, the Structures of Sin and the Limils of Law,
52 81, Louts U. L. J. 317 (2008).
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the proper metric should have been the effect of such laws on the
abortion rates of minors."® Moreover, numerous other studies have
found that such laws are effective in reducing abortion rates among
minors, studies that Wright and Bailey ignore in their paper.}*® New
also criticizes Wright and Bailey for utilizing data from states that are
statistically anomalous™' including data from Kansas which reported

a 69 percent increase in abortion between 1991 and 1999, As New
notes, this increase “cannot be attributed to changes in demographics,
economics, or legislation and is instead likely due to notorious late term
abortionist George Tiller expanding his abortion practice.”*? Most

189 Michael J. New, Does Increased Welfare Spending or Pro-Life Legislation Reduce
Abortion? [hereinafter New, Welfare Spendingl, available at http:/fwew.thepublicdisco
urse.com/viewarticle.php?selectedarticle=2008.10.30_New_Michael%20J. Does%20Inc
reased%20Welfare?%208pending%200r%20Pro-Life%20Legislation%20Reduce %20 Abor
tion%253F_.xml. Specifically with respect to informed consent laws, New criticizes
Wright and Bailey for employing a statistical model that supposedly shows that in-
formed consent laws result in an 18% increase in abortion rates when first enacted
(though not enforced due to court intervention) and an 18% decrease in abortion rates
when actually implements. Thus, according to Wright and Bailey, the net effect of these
laws is close to zero. As New remarks, “there is no plausible explanation why an
unenforced law should result in such a sharp and statistically significant increase in
the incidence of abortion” and that “[alberrant resulis like this are often evidence of
some underlying problems in the statistical model.” Id,

M2 See, e.g., Deborah Haas-Wilson, The Impact of State Abortion Restrictions on
Minors’ Demand for Abortions, 31 J. Hum. REsources 140, 155-56 (1996) (concluding
that parental involvement statutes have decreased minors’ demand for abortion by
between 13-25% while state Medicaid funding restrictions have decreased minors’
demand for abortion by between 9-17%); Deborah Hass-Wilson, The Economic Impact
of State Poliey Restrictions on Abortion: Parental Consent and Notification Laws and
Medicaid Funding Restrictions, 12 J. PoL'y AnaLysis & Moemr. 498, 509 (1993) (conclud-
ing that rate of minors’ abortions per 1000 teenage pregnancies is 16% lower, and the
rate of minors’ abortions per 1000 women ages 15-19 is 25% lower in states that have
parental consent or notification laws as compared with states that do not have these
laws, and that the rate of minore’ abortions per births teo teenagers is 50% lower and
the rate of minors’ abortions per women ages 15-19 is 38% lower is states that restrict
Medicaid funding compared to states that de not); Pairicia Donovan, Judging Teen-
agers: How Minors Fare When They Seek Court Authorized Abortions, 15 Fam, Pran.
PErap. 259 (1983); Rebecca M. Blank, Christine C, George & Rebecea A. London, State
Abortion Rates: The Impact of Policies Providers, Politics, Demographics, and Econom-
ic Knvironment, 15 J. Hearre Econ. 513 (1996); Robert Ohsfeldt & Stephan Gorman,
Do Parental Involvement Laws Reduce Adolescent Abortion Rates?, 12 ConteMr. Econ
Por’y 65 (1995).

1 For example, Wright and Bailey made use of data from Alabama, Iowa, and
Ilinois even though in certain years these states “only reported data for abortions
performed in hospitals” even though “a relatively high percentage of abortions are
verformed in elinics.” New, Welfare Spending, supra note 138.

12 7d.; see also Michael J. New, Reducing Abortions: Responding to Faulty Method-
ology and Presentation [hereinafter New, Respondingl, available at http://www.the
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important of all, New criticizes Wright and Bailey for failing to weight
the data they use to compensate for the distorting effect that small
population states can have on measuring national trends. That is, a
aumber of states with smaller populations experienced significant
decreases in abortion in the 1990s following the enactment of certain
pro-life laws. Although the national rate of abortion declined by 16.7
percent between 1992 and 1999, “if one averages the abortion rates in
each state in 1992 and 1999 {unweighted) the abortion decline comes
out to 23 percent.”143 Thus, failing to weight the data “exaggerates the
national decline and makes [pro-life laws in smaller states] scem less
effective than they really are.”

It seems that Michael Bailey took these criticisms to heart. In
November 2008, Catholics in Alliance for the Common Good removed
the Wright and Bailey study from its website and replaced it with a
revised version that lists Joseph Wright as its sole author.**® As Mi-
chael New has shown, the new version corrects some of the errors in
the original document (such as the use of abortion data from Kansas)
but repeats others (such as analyzing the effect of parental involve-
ment laws on the overall abortion rate rather than on the abortion rate
of minors). More importantly, “[t]he new version provides evidence that

welfare policy has no more than a marginal effect on the incidence of

abortion.”*4¢

publicdiscourse. com/viewarticle. php?selectedarticle=2008. 11.11_New_Michael%20J._Re
ducing%QOAbortions:%ZORespondjng%20to%2OFaulty%ZOMethodology%ZOand%%Pres
entation_.xml.

1428 Ny, Welfare Spending, supra note 138.

144 14 . see also New, Responding, supra note 141.

145 Joseph Wright, Reducing Abortion in American: The Effect of Socioeconomic
Factors (Nov. 2008}, available at http:/f'www.catho]jcsinalliance.org/ﬁles/CACG_Final.
pdf. See also Michael J. New, Holding “Catholies in Alliance for the Common Good”
Morally Accountable, available at http://WWW.moralaccountabi]ity.com/'obama-on-abor
ﬁnn/holding—catholics—in-aﬂiance-for-the-common-good—morally-accountable/ [hereinaf-
ter Holdingl. Wright and New have gince engaged in an ongoing colloguy. Joseph
Wright, Commenting on Reducing Abortion in America: A Response to Michael New,
available at http:/f’www.moralacccuntabﬂjty.comfabortion-reduction-debate/commen’m'ng-
on-reducing-abortion»in-america—a—response-to-mjchael-new/; Michael J. New, A Re-
sponse to Catholics in Alliance for the Common Good, available at http:/fwww.moralac
countabﬂity.com/abortlon—reduction-debatef'a—response—to-catholics—in—a]liance-for-the—com
mon-good/; Joseph Wright, Response to Michael New II, availoble at http:/fwww.moralac
countability.com/abortion-reduction—debate/response—to-michae}-new»ﬁf; Michael J. New.
Responding to Professor Wright's Response, grailable at http://WWW.moralaccountabi]iW.
comf'abortion—reduction«debate/respondjng-to-professor-wﬂghts-response/

146 Now, Holding, supra note 145.
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Thus, while Wright and Bailey’s original paper and Wright’s revised
version are intriguing and perhaps may in some sense be regarded as a
sign of hope, we should neither understate the positive effects of re-
atrictive abortion laws nor overstate the capacity of increased social
assistance to reduce the frequency of abortion. Simply put, increased
social assistance is no panacea to the blight of abortion. Indeed, even if
Wright and Bailey’s erroneous claims were true, social assistance can-
not reduce the incidence of abortion to where it was prior to legaliza-
tion under Roe.'*” Given the nearly 1.3 million abortions that take
place each year in this country, even a 20 percent reduction would
mean that well over 1 million unborn children would still be aborted
each year. Given this reality, 1 would argue that restrictive measures,
including the criminal law, have an indispensable role to play in

achieving truly dramatic reductions in abortion in the United States
in the future.'*?

VL Following Cuomo’s Lead

It has been important for us to focus on Cuomo’s speech because it
still represents the most sophisticated attempt to date to provide a
cogent defense for those whom claim to be faithful Catholics but who
support abortion rights in their capacity as public officials. As such,
Cuomo’s position has been the model that others have imitated, though
often in a less thorough and articulate manner. Indeed, statements
such as the remarks made by Senator Kerry made during the 2004
campaign and the 2006 letter signed by fifty-five House Democrats
and spearheaded by Representative Rosa DeLauro of Connecticut
are mere echoes of Cuomo’s position. They embody the substance of
Cuomo’s remarks without his rhetorical flair — poor cousins who claim
a more well-to-do relation.

Thus, for example, during the second Presidential Debate between
Senator John Kerry and President George W. Bush held in St. Louis in
2004, Senator Kerry made clear that he could not subscribe to the pro-
life position as president because for him, the only rationale for such a
policy would be theological — indeed, narrowly sectarian in nature —
and thus illegitimate. As Kerry declared:

Pm a Catholic, raised a Catholic. I was an altar boy. Religion has been a huge part
of my life. Tt helped lead me through a war, leads me today. But 1 can’t take what is

17 Qee Breen, Modesty, supra, note 137,
148 Id.
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an article of faith for me and legislate it for someone who doesn’t share that article
of faith, whether they be agnostic, atheist, Jew, Protestant, whatever. I can’t do
that. ™

During the third Presidential Debate held in Tempe, Senator Kerry
repeated his unwillingness to “legislate or transfer to another Ameri-
can citizen my article of faith. What is an article of faith for me is not
something that I can legislate on somebody who doesn’t share that
article of faith.”**® He also made clear his belief that the choice to opt
for abortion “is a woman’s choice” and that he would “defend the right
of Roe v. Wade.”®" Thus, it was somewhat bewildering for Kerry to
assert a few moments later that “My faith affects everything that I do,
in truth” and that “I think that everything you do in public life has to
be guided by your faith, affected by your faith, but without transferring
it in any official way to other people.”*® He explained that his Catholic
faith was the reason why he fought against poverty, for a cleaner
environment, and to advance equality and justice. “All of those things,”
he said, “come out of that fundamental teaching and belief of faith.”'"?
The test for true public service was, he said, President Kennedy’s ad-
monition that “on Earth, God’s work must truly be our own.”15%

This confusing set of assertions (one can hardly call it an argument)
mirrors Cuomo’s speech in a number of significant ways, the most
telling of which is Kerry’s identification of the Church’s opposition to
abortion as a specifically religious, indeed, narrowly sectarian point of
view. Few would argue against Kerry’s claim that it would be wrong to
impose one’s own religious beliefs on society as a whole by employing
the coercive power of the state. However, Kerry makes no effort to show
that Catholic opposition to abortion is in fact “religious.” Indeed, Kerry
simply relies upon the supposition that it is inherently Christian if not
specifically Catholic, and therefore illegitimate. Moreover, like Cuomo,
Kerry’s remarks manifest a selective willingness to be influenced by
the faith. Thus, Kerry cites his faith-inspired concern for the poor and
the environment as his motivation for public service. Like Cuomo,
however, Kerry makes this selective invocation of his faith without
drawing a principled distinction between those areas of public life that

19 The Second Bush-Kerry Presidential Debate (Oct. 8, 2004), available at hitp://
www.debates.org/pages/ trans2004c.html.

150 rfhe Third Bush-Kerry Presidential Debate (Oct. 13, 2004), available ot hitp://
www.debates.org/pages/ trans2004¢.html.
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permit such influence and those that do not. Kerry differs from Cuomo,
however, in one significant respect. Whereas Cuomo clearly stated that
he agreed with the Church’s teaching regarding the sanctity of human
life, Kerry demurred. Indeed, during the second debate, in response to
a question from a woman who compared abortion to murder, Kerry
stated that he deeply respected her “belief about life and when it
begins,” but he declined to say that he agreed with it.°° In the third
debate, Kerry was asked to respond to “reports that some Catholic
archbishops are telling their church members that it would be a sin to
vote for a candidate like [Kerry]” because of his support for abortion
rights. Kerry remarked that although he “completely respectled] their
views,” and that he “grew up learning how to respect those views,” he
flatly declared “I disagree with them, as do many.”*®® Perhaps this
rejection of Church teaching explains how Kerry is able to equate
preserving Roe v. Wade with doing “God’s work on earth.”

The letter prepared by Congresswoman DeLauro and signed by fifty-
five Catholic Democrats in the House of Representatives is perhaps an
even more tortured effort to identify with Catholic teaching concerning
law, morality and politics, and at the same time reject an integral part
of that teaching. The signatories to the letter begin by noting their
pride in being part of the “living Catholic tradition — a tradition that
promotes the common good [and] expresses a consistent moral frame-
work for life.”"*” They contend that they “work every day to advance
respect for life and the dignity of every human being” and profess their
commitment to the basic principles of Catholic social teaching includ-
ing “protecting the most vulnerable among us.”1®® They say that this
commitment is reflected in their work to reduce poverty and to increase
access to health-care. Although they “agree with the Catholic Church
about the value of human life and the undesirability of abortion” they
insist on “the primacy of conscience.”'® The statement says that the
signing members “acknowledge and accept the tension that comes with
being in disagreement with the Church in some areas.” % Although the
statement does not say so explicitly, apparently the reader is left to
infer that the “primacy of conscience” both explains and legitimizes this

155 The Second Bush-Kerry Presidential Debate, supra note 146.

156 The Third Bush-Kerry Presidential Debate, supra note 147.

157 Statement of Principles by Fifty-Five Catholic Democrats in the U.S. House of
Representatives (Feb, 28, 2008), available at http:/fwww house.gov/delanro/press/2006/
February/catholic_statement_2_28_ 08.html.

158 Id.

158 p.r

160 74

disagreel
separatic
public dt
creating

Appare
any lega
of unwas
Thus, th
cratic P:
million
merely s
they ma
ever els
abortior
to kill t

The p1
or that i
ing the
the Chu
engage
They s¢
every |
true, th
beings
dignity
ment i

181 14,
162 St
Represe
Februar
of the L
respons
They no
tions by
teachin;
destruc
on the ]
WWW.11E
Faithfu
accepia
never
from th
36, 9 3



m Cuomo,
stated that
“of human
esponse to
ier, Kerry
1 when it
the third
» Catholic
be a sin to
r abortion
tled] their
views,” he
‘haps this
to equate

d by fifty-
erhaps an
oncerning
ogral part
ting their
ition that
al frame-
)y advance
fess their
g includ-
that this
) increase
¢ Church
ion” they
that the
mes with
wough the
is left to
nizes this

. House of
press/2006/

VOCATION OF CATHOLIC POLITICIANS

disagreement with the Church. Lastly, the signatories assert that “the
separation of church and state allows for [their] faith to inform [their]
public duties” and that the Church is called to be “in the vanguard of
creating a more just America and world.”*%t

Apparently creating a more just nation and world does not include
any legal restrictions on abortion, only efforts to “reducele] the number
of unwanted pregnancies” and “promotie] alternatives to abortion.”'52
Thus, the “vanguard” of justice looks more like a rear-guard of Demo-
cratic Party loyalists who find no injustice in the extermination of 1.3
million unborn children a year. That is, the signatories to the letier
merely say that abortion is “undesirable.” Although they do not say so,
they may even believe that it is tragic and horrifying. However, what-
ever else they may believe about abortion, we do know that for them
abortion is not a matter of injustice. They do not believe that it is unjust
to kill the unborn child in the womb when his or her mother so decides.

The problem with the statement is that it is either plainly incoherent,
or that it constitutes a simple rejection of the Church’s teaching regard-
ing the sanctity of life. That is, the signatories say that they agree with
the Church “about the value of human life,” but they are unwilling to
engage in any political action to defend innocent human life in wtero.
They say that they work “to advance respect of life and the dignity of
every human being.” If they genuinely believe this statement to be
true, then they must also believe either that the unborn are not human
beings or that one can show human beings “respect” and “advance their
dignity” by supporting a legal regime that sanctions their dismember-
ment in the womb. Similarly, the signatories say that they work to

161
Id.
162 Gy otement of Principles by Fifty-Five Catholic Democrats in the U.8. House of

Representatives (Feb. 28, 2006), available at hitp//www.house.gov/delauro/press/2006/
February/catholic_statement  2_28_06.html. The heads of three episcopal committees
of the USCCB pointed out the weakness and insufficiency of this claim in a written
response to the DeLauro letter that they delivered on behalf of the American bishops.
They noted that “[w]hile it is always necessary to work to reduce the number of abor-
tions by providing alternatives and help to vulnerable parents and children, Catholic
teaching calls all Catholics to work actively to restrain, restrict and bring to an end the
destruction of unborn human life.” United States Conf. of Catholic Bishops, Statement
on the Responsibilities of Catholics in Public Life (Mar. 10, 2008), available at http//
www.usceb.org/catholicspubliclife.shiml. In a similar vein, in Forming Consciences for
Fuaithful Citizenship, the USCCB noted that while “incremental improvements are
acceptable as steps toward the full restoration of justice” but that “Catholics must
never abandon the moral requirement to seek full protection for all human life
from the moment of conception until natural death.” FORMING CONSCIENCES, supra note

36, 1 32.
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protect “the most vulnerable among us,” so one must conclude that the
signatories to the statement believe either that the unborn are not
“among us” or that they are not “vulnerable.” Thus, although it pur-
ports to be a statement of faithful Catholics, as such, it is plainly
incoherent. But, to be frank, coherence was never its real intention.
Rather, the statement was contrived merely to create political cover for
continued support for abortion rights. It is a veil designed to suggest a
face of earnest fidelity behind a verbal shroud — a face that is revealed
to be false and confused when the veil is lifted by careful examination
of the prepared text.

VIL. The Loss of Prophetic Voice and Other Broken Vows

What Mario Cuomo’s famous Notre Dame speech, the statement
drafted by Representative DeLauro in 2006, John Kerry’s remarks in
the 2004 presidential debates, and Speaker Pelosi and Senator Biden’s
recent statements all reveal is a failure on the part of Catholic politi-
cians to live their baptismal vows. Again, this is not to resurrect the
canard that Catholic politicians who pursue a pro-life agenda are in
fact working to undermine our secular democracy by establishing a
kind of theocratic rule over matters involving reproductive choice.
Rather, what 1 mean to say is that if we believe that we as Catholics
have something to offer the wider community in which we live, if we
believe that there is such a thing as a Christian vocation to serve others
in political life including the weakest and most vulnerable members of
society,'® then this vocation must be a kind of fulfillment of the vows of
baptism, and not a renunciation of those vows. By refusing to take up
the pro-life cause, indeed, by staunchly defending the pro-choice status
quo and even seeking to further extend the abortion license, some
Catholics in public life have done precigely that. At least in this regard,
they have failed in their call to bring Christ to the world. Indeed, it
follows from much of what I have already said that they have failed to
live out their vocation in the imitation of Christ as priest, prophet and
king,

A priest, after all is someone who offers sacrifice.'® The Zadokite and
Levitical priesthood of our Hebrew ancestors offered the sacrifice of the

163 T rving maE GospeL oF Lire, supra note 13, | 25 (noting that American Catholics
“have been changed by our culture too much, and we have changed it not enough” but
that [ilf we are leaven, we must bring to out culture the whole Gospel, which is the
Gospel of life and joy™).

164 or Hebrews 8:3 (‘Now every priest is appointed to offer gifts and sacrifices”).
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temple according to the strictures of the Mosaic law.'%® As Christians,
we follow the new covenant sealed in Christ’s blood. We offer the sacrifice
of Christ himself in the Mass,'®® the sacrifice of Calvary in which the
perfect and blameless victim — the spotless Lamb of God — gives Himself
to the world out of a boundless love for all humanity and every human
being. This one and eternal act of sacrifice is carried out by the ministeri-
al priesthood through the prayer of the Divine Liturgy,'®” a prayer in
which the laity share.'%® Yet beyond the Mass itself, by baptism every
Christian is called to be a priest, to offer up in sacrifice to God the gift of
one’s own life — the joys and hopes, the struggles and fears of daily life.

Pro-choice politicians have not sacrificed their lives for the good of the
weakest and most vulnerable among us.'®® Whether out of a willful
ignorance or callous disregard for the lives of the unborn, a misplaced
notion of compassion'”™ for women with unwanted pregnancies, or a
selfish desire to advance their own political careers, pro-choice Catholic
politicians have not been willing to take the risk — to make the sacrifice —
that the priesthoed of the baptized demands.

The claim is often made that Catholic politicians who support abor-
tion rights do so reluctantly, and with a heavy heart, and only after a
searching examination of the issue in light of the faith that they hold so
dearly and to which they are so plainly committed. The only solace that
these anguished souls have is the firm belief that they have followed
their individual consciences which, it is also said, enjoy a kind of pri-
macy in moral decision-making according to the Church’s own teach-
ing.'” Others have argued that the notion of “conscience” implicit in

185 Of. Genesis 14:17-20; Exodus 28:1-43; Numbers 18:1-32.
166 Carpcrism § 1357 (1994).

167 Qpe Joun PauL 11, LETTER TO Primsts ror Hory TaUrspay § 1 (2005), available at
http/fwww.vatican.va/holy_father/john_paul_ii/letters/2005/documents/hf " jp-ii_let_200
50318_priests-holy-thursday en.html (noting that through the words of consecration a
priest “makels] present on our altars the sacrifice made once and for all on Calvary”). A
series of particularly rich and heart-felt reflections on the vocation to the ordained
priesthood can be found in the letters that the late Pope John Paul I wrote each Holy
Thursday to the Church's priests. See Joun Paur II, LertErs T0 MY BROTHER PRIESTS
1979-2005 (2006).

168 Carpomsm 19 1868-1372 (1994).

169 (e EyanGeLoM ViTAr, supra note 25, T 74 (“Sometimes the choices which have to
be made are difficult; they may require the sacrifice of prestigious professional posi-
tions or the relinquishing of reasonable hopes for career advancement”).

170 74 q 19 (noting that “the taking of life not yet born ... is sometimes marked by a
mistaken sense of altruism and human compassion”).

171 Pope John Paul II diagnosed this modern phenomenon well. According to this
view “[tlhe individual conseience is accorded the status of a supreme tribunal of moral
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these appeals is in fact a gross distortion of an authentic Catholic
understanding of the concept.'”

The human conscience is “in its primordial reality ... an act of »
person’s intelligence, the function of which is to apply the universal
knowledge of the good in a specific situation.”*”® It is “the witness of
God himself, whose voice and judgment penetrate the depths of man’
soul.”™ Accordingly, neither you nor I nor anyone else is in a position
to judge whether or not the portrait sketched above — the portrait of a
soul torn between political loyalty and religious fidelity - truthfully
conveys the interior life of the individual Catholic politicians involved.
At the same time, it must be noted that the objective facts surrounding
these individuals, to which we are privy, paint a very different picture.
For example, if Representative Rosa DelLauro was truly anguished over
the issue of abortion, then it is incongruous that, before being elected to
Congress, she would have worked as the executive director of Emily’s
List, an organization whose sole purpose is to work for the election of
pro-choice politicians and so ensure the preservation and expansion of
the abortion license.!”™ If endorsing the abortion license somehow
offended his Catholic sensibilities, then Senator Dick Durbin of 1llinois
would not promote himself as someone who has “strivien] to be a lead-
er” in “preserving women’s reproductive rights.”*™® If Senator John
Kerry found support for abortion to be morally repugnant but political-
Iy necessary then he would not celebrate the fact that, in his first

judgment which hands down categorical and infallible decisions about good and evil.”
Jomn Pavn II, VEritatis SpLENDoR 32 (1993) [hereinafter VERITAaTIS SPLENDOR], also
available af hitp//www.vatican.va/holy_father/john_paul_i/encyelicals/documents/hf_
jp-ii_enc_06081993_veritatis-splendor_en.html. An example of this view of the primacy
of conscience can be cbserved in David R. Obey, My Conscience, My Vote, AMERICA,
August 16, 2004. David Obey echoes Mario Cuomo in stressing that “public officials
must reserve to themselves prudential judgments about how and under what circum-
stances to apply moral principles in a pluralistic society” and of accusing the some
members of the Church of attempting “to impose, through law, their religious values
on issues such as abortion, upon those who do not share our religious beliefs.” Id.
Although the Church holds that a person’s conscience is sacrosanct, the Church also
believes that “Iclonscience, as the judgment of an act, is not exempt from the possibility
of error.” Veritatis Splendor, supra, 4 62.

Y72 See VERITATIS SPLENDOR, supra hote 171, 14 54-64; see alse George Cardinal Pell,
The Inconvenient Conscience, First THiNGgs, May 2005, at 22; Avery Dulles, John Poul 11
and the Truth About Freedom, Fmst Trings, Aug./Sept, 1995,

173 ygriTATIS SPLENDOR, supra note 171, § 32.

1 Id, 9 58.

175 Congresswoman Rosa L. DeLauro, Biography, available at http://delauro house,
gov/bio,cfm,

178 Dick Durbin U.8. Senator, Women’s Issues, available at http:/iwww.dickdurbin.
com/issues?id=0006.




ic Catholic

n act of g
y universal
witness of
hs of man’
 a position
prtrait of a
truthfully
s involved,
irrounding
nt picture.
1ished over
r elected to
of Emily’s
election of
pangion of
- somehow
y of Tllinois
 be a lead-
ator John
t political-
n his first

od and evil.”
ENDOR], also
ycuments/hf
“the primacy
yte, AMERICA,
1blic officials
vhat circum-
ng the some
glous values
beliefs,” Id.
Church also
1e possibility

ardinal Pell,
John Paul IT

laure.house.

. dickdurbin.

VOCATION OF CATHOLIC POLITICIANS

gpeech from the Senate floor, he declared that “the right to choose
[abortion] is a fundamental right” that “[nleither the government nor
any person has a right to infringe upon that freedom” as he did at the
NARAL Pro-Choice America dinner in January 2003.Y"" Moreover, if
Kansas Governor Kathleen Sebelius were truly struggling with the fate
of unborn children, one would not expect to find her hosting a special
gala reception at the Kansas Governor’s mansion in honor of George
Tiller, the notorious abortionist who specializes in performing abortions
on unborn children in the second and third trimesters of develop-
ment. 2" These, and many other examples involving many other Cath-
olic politicians, Democrat and Republican alike, are incongruent — they
simply do not fit — with the picture of a troubled soul, rosary beads in
hand, pouring over the demands of the faith and the competing
demands of one’s political party. They do not fit with the priestly voca-
tion of all the baptized.

Christ is the King of the Universe and the Prince of Peace.’™ Through
baptism, we are called to imitate him. When we assume positions of
leadership in the political community, under the guidance of prudence,
we are called to govern the affairs entrusted to us with justice. Justice —
not “Catholic” justice, not a religious sense of fairness — but justice in
the traditional sense, the justice proper to a secular democracy — ren-
dering to another that which is his or her due'®® — demands that the
lives of the unborn be protected in law. The Second Vatican Council
taught that the laity should, “by their combined efforts remedy any
institutions and conditions of the world which are customarily an in-
ducement to sin, so that all such things may be conformed to the norms
of justice and may favor the practice of virine rather than hinder it.”*®!
In fulfilling this vocation, the Council hoped that the laity would “imbue
culture and human activity with moral values.”*® In supporting a legal
regime in which abortion is protected as a right, pro-choice Catholic
politicians have done the very opposite. They have worked to deny a
basic element of justice — the right to life — to the most vulnerable of

177 Qenator John Kerry, NARAL Pro-Choice America Dinner, Washington, D.C.,
Jan. 21, 2003, available af http'.//WWw.gwu.edufwactionJ’Z004/'mterestg/nara1012103/
kerr012103spt.html.

178 For photographs of the event, complete with pictures of Governor Sebelius armil-
ing over cocktails with Tiller and his staff, see Operation Resecue, Gallery: Gov. Sebelius
Honors Tiller at Secret Gala Eveni at Cedar Crest, http://operationrescue.org/photos/
main.php?g?_itemId=4190.

179 Tsaiah 9:6.

180 Gus Joser PierEr, THE Four CARDINAL VIRTUES 44 {1966).

8L 1 ymen Gentium, supra note 7, § 36.

182 T d
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human beings. They have labored to undermine “the task of the State”
which is “at all times ... to preserve each person’s rights and to protect
the weakest.”'®® Rather than ennoble the culture, pro-choice Catholic
politicians have coarsened it by contributing to a “conspiracy against
life” and helping to build a “culture of death.”*®* Indeed, by seeking to
perpetuate a regime that seeks to legitimize the slaughter of the inno-
cents, pro-choice Catholic politicians have rejected their baptismal call
to imitate Christ the King.

It is, however, the loss of the prophetic voice that represents perhaps
the most conspicuous failure of pro-choice Catholic politicians, because
it is here that they have failed on the most rudimentary level to speak
truth to power. In a recent article, Professor Cathleen Kaveny has
argued that there are two styles of moral argumentation within the
Christian tradition, namely, “prophecy” and “casuistry.”*®® Drawing on
the work of Abraham Herschel, Kaveny notes that, in the biblical tra-
dition, a prophet “was an individual who said No to his society, con-
demning its habits and assumptions, its complacency, waywardness,
and syncretism” in the hope of “reconcilling] man and God.”'®® Howev-
er, to speak with a prophetic voice in the contemporary setting is not
necessarily to claim “to be delivering particular messages from God”
but “to call attention to the moral and political challenges confronting”
one’s society,'®” often by employing metaphors, symbols, and the lan-

guage of indictment.'® Casuistry, by contrast, is the painstaking pro-
cess of reaching moral conclusions in particular, concrete cases,

through the reasoned application of moral principles in the light of
paradigmatic cases, prior decisions and exceptions.’® As Kaveny
notes, following Paul Ramsey, over time this method of moral decision-
making leads to a “deepening, extending and qualifying” of a given
moral rule “as it confronts circumstances not included in the central
cases of its application.”'%°

Kaveny argues that some of the breakdown in moral conversation
that has occurred in the Catholic community in the United States
derrives not from differing factual predicates or inconsistent moral

183 Quaestio de aborty, supra note 14, 4 21.

184 BvaNGELIUM VITAE, supra note 25, § 12.

185 M. Cathleen Kaveny, Prophecy and Casuistry: Abortion, Torture and Moral Dis-
course, b1 VL. L. Rev. 499 (2006).

186 17 at 506 (quoting ABraHAM J. HERscHEL, THE PROPHETS vol. 1 (1969)).

187 Id. at 506.

158 Id. at 507.

189 1d. at 508-11.

190 Kaveny, supra note 185, at 510.
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premises, but from differing styles of moral discourse'®' and the way in
which each of these modes of discourse is sometimes misused or ig-
nored.’®® The specific moral disputes that she uses to explore this
thesis are legal abortion and state sanctioned torture. Kaveny is, 1
think, to be applauded for attempting to reconcile these two modes of
discourse by acknowledging that each has a place in moral conversa-
tion. She argues, quite rightly 1 believe, that casuistry — the case by
case mode of practical reasoning that moves from paradigmatic case, to
principle, to application, refinement and exception — is our basic moral
language which must sometimes be supplemented by the unyielding
moral indictment of prophecy.’®®

What should be clear from my foregoing remarks is that pro-choice
Catholic politicians have not been very rigorous casuists. They have
instead attempted to mislead the public into thinking that all opposi-
tion to abortion is inherently religious and so presumptively illegiti-
mate as a matter of public policy. Moreover, they often seem content to
mouth some general interest in the desirability of reducing the number
of abortions without bothering to set forth the reasons why this is a
desirable goal. That is, they make this claim without explaining why
abortion is a bad thing such that its reduction should be sought. It is
this silence that shows both a disdain for genuine casuistry and a
rejection of the prophetic voice.

Let’s be frank. The whole point of an abortion is to kill something —
something that is alive. And this thing, this living thing that is killed,
is in fact a human being.’®* The singular unwillingness of pro-choice

191 13, at 501

192 1d. at 561-69.

198 Kaveny rightly says that casuistry is something that we simply “cannot do with-
out” in deciding “what to do in concrete cases.” Id. at 572. Thus, casuistry is like the
ordinary medicine we ingest in order to correct an ordinary moral ailment. By contrast,
she likens prophecy to a kind of “moral chemotherapy,” id. at 574, which can be danger-
ous in that it “kills healthy cells as well as diseased ones.” Id. at 576,

194 mhie g true even in the earliest stages in human gestation. As Kaveny notes,
because of the possibility of twinning and recombination prior o fourteen days gesta-
tion, some believe that “the scientific evidence does not unequivocally support that
judgment.” Id. at 564. For a thoughtful paper that engages the scientific literature on
this point at the highest level, see Maureen Condic, When Does Human Life Begin?: A
Scientific Perspective (Westchester Inst. Cot., 2008), available at http/fwww. westches
ter'msﬁtute.net/index.php?option:com_content&view:article&id=351:White-paper&cat
id=64:white-papers&ltemid =113; see also GEamam Crisez, AporTioN: Tag MyTHS, THE
REALITIES AND THE ARGUMENTS 11-33 (1970); Rosert P. GEoRGE & CHRISTOPHER TOLLEFSEN,
FEwmBryo: A DEFENSE oF Homan Lire (2008). For a pithy essay addressing the scientific
community’s judgment regarding the biclogical status of the human embryo, see




JOURNAL OF CATHOLIC SOCIAL THOUGHT - 6:2

Catholic politicians to speak this truth — even while being sensitive to
the interests of women carrying unwanted pregnancies and mindful
of the difficulties involved in curtailing the practice by legal means
alone — betrays a tragic failure to answer the vocation of the Catholic
politician to bring Christ to the world!®® in answer to the vows of
baptism — to speak truth to power.

Moreover, the failure of pro-choice Cathelic politicians to publicly ac-
knowledge this fact and instead to mischaracterize such empirical
claims as inherently religious and so impermissible in public discourse,
seriously calls into question Professor Kaveny’s hypothesis (at least
with respect to abortion) that disputes within the Catholic community
“gre not precipitated by factual disputes, or the application of mutually
inconsistent moral premises.” ¥ On the contrary, this failure suggests
that, due to the corruption brought on by the desire for career advance-
ment in the political sphere, or the embrace of an ideology that is both
anti-Catholic and anti-scientific, these politicians no longer “possess
the necessary preconditions for the reliable exercise of practical rea-
son.”*?7 With these “distorted assumptions and skewed perceptions”198

William L. Saunders, Jr., Embryology: Inconvenient Facts, First Tames, Dec. 2004, at
13. Of course most abortions do not take place at the earliest stages of formation, but at
a later point in human development. According to the latest study by the Centers for
Disease Control, 27.9 percent of abortions take place either during or before the sixth
week of gestation, such that 72,1 percent take place in the seventh week of gestation or
Jater. Of these, 17.8 percent take place during the seventh week and 14.9 percent take
place during the eighth week. The study also indicates that 17.1 percent occur during
the ninth and tenth weeks and 9.1 take place between the eleventh and twelfth weeks of
gestation. See Lilo T. Strauss, et al., Aboriion Surveillance — United States, 2004, 56
MMWR SURVEILLANCE SUMMARTES 1, 16 thls. 6, 7 (2007), available at http/iwww.cde.gov/
mmwr/preview/mmwrhtm]/ ss5609aLhtm. Some scientists contend that the early em-
bryo is a not a “human being” until the formation of an inner cell mass, or implantation,
or the appearance of specific structures such as the primitive streals, or limb buds.
Many scientists contend that, as a moral matter, the entity in the womb should not be
regarded ag a “person” until some late state in the pregnancy or even birth. However, no
serious scientist contends as an empirical, scientific matter that the entity developing in
the womb of its human mother at six weeks gestation or later is not a “human being.”
See Keima L Moore & T. V. Prrsaun, Tae DeveLorvg Human: CLIMICALLY ORIENTED EMBRY-
OLOGY (8th ed. 2007). For a series of stunning photographs of young human beings in the
embryonic and fetal stages of development, see Jan E. JiRAsEE, AN ATLas oF THE HuMAN
EMBEYO aND FETUS: A PHOTOGRAPHIC REVIEW OF HUMAN PRE-NATAL DEVELOPMENT (2000},

195 7 1ymen Gentium, supra note 7, { 35 (insisting that “even when preoccupied with
temporal cares, the laity can and must perform eminently valuable work on behalf of
bringing the gospel to the world”).

198 1o veny, supra note 185, at 501.

W Id. at 574.

198 4
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now dominant, the use of a prophetic mode of discourse would seem to
be an appropriate way of addressing these individuals, even on
Kaveny’s own account., At the same time, we would do well to recail
that casuistry, when properly exercised, can speak with a prophetic
voice, both in settings where prophecy is unwelcome and where a lax
and unrigorous casuistry has become the order of the day. Now, more
than ever, pro-choice Catholic politicians must be made to hear the
truth about human life and encouraged to find the voice of truth within
themselves once again.

VIII. Conclusion

Just prior to the distribution of communion at Mass, everyone present
is invited to make an examination of conscience. We acknowledge our
sinfulness and our salvation from God as we repeat the words of the
Roman Centurion: “Lord, I am not worthy to receive you, but only say
the word and I shall be healed.”*?® This prayer is not meant to be a mere
formality followed by the reception of communion as a foregone conclu-
sion. It is intended to give the individual the opportunity for self-reflec-
tion, to give pause and seriously consider his or her standing before the
Lord. The equivalent prayer in the Byzantine liturgy is even more
poignant:

I believe, O Lord, and confess that You are indeed the Christ, the Son of the living
(God, Who came into the world to save ginners, of Whom I am the first. Of Your
mystical supper, make me a partaker this day, O Sen of God, for I will not speak of
Your mysteries to Your enemies, nor like Judas will I give You a kiss, but like the
good thiel will I confess to You 2%

This prayer calls us to return to the vows of our baptism, the sacrament
where our life in Christ began. It is a call that pro-choice politicians
should hear and respond to with renewed fidelity.

199 Roaan MissaL (response to invitation to communion). See also Matthew 8:8.
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