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YOUR RIGHT TO PRIVACY: 
SELECTIVE BIBLIOGRAPHIES 

Sexual Freedom 
and Your Right to Privacy: 
A Selective Bibliography 

Sandra S. Klein 

INTRODUCTION 

Like so many other privacy issues, concern over sexual freedom took 
on more than intellectual overtones with the advent of greater public 
discussion. As courts and government appeared to enter the most private 
domain of all, the bedroom, the public's interest in privacy issues dealing 
with sexual freedom increased dramatically. This bibliography should 
serve as a valuable tool for researchers who have an interest in this highly 
controversial area of social concern. 

SCOPE 

The bibliography which follows is intended to be used as a research 
tool for those scholars already well-versed in the area, as well as for those 
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who are looking to find an introduction to this highly controversial and 
socially relevant area of concern. The time period covered is from 
1980-1992. All entries are arranged alphabetically by the author's last 
name, and annotations are provided for those titles which are not clearly 
indicative of the content of the article. All of the material presented has 
been reviewed by the author. 

OVERVIEW 

The issue of sexual freedom is not new. It has, however, become a more 
publicly controversial issue with the advent of greater legal, scholarly, and 
media scrutiny. As with most other privacy concerns, the analysis of this 
issue begins with a review of its constitutional elements, whether explicit 
or implied. The literature then reflects investigators' concerns with spe-
cific court cases, as well as with religious, moral and ethical aspects of this 
topic; In addition, specific sexual freedom sub-category concerns such as 
pornography, homosexuality, and prostitution are addressed. 

The first concern analysts focus on in reviewing cases involving the 
question of whether or not individuals do in fact have a right to sexual 
freedom, is whether or not references to such a right may be found in the 
Constitution. Lacking any such direct constitutional references, commen-
tators often seek evidence of indirect or implied reference, either in consti-
tutional history or by way of subsequent court interpretation. 

Constitutional analysis generally seems oriented toward a review from 
a specific perspective. For example, Richard Mohr's article, "Mr. Justice 
Douglas at Sodom: Gays and Privacy," looks at cases that considered 
privacy issues in general, explains why the author feels that privacy should 
be considered a fundamental and constitutional right, and concludes that 
such a right should apply to homosexuals. 

Similarly, in an article that is of particular contemporary interest, 
Harley Diamond, in "Homosexuals in the Military: They Would Rather 
Fight than Switch," argues that this group is clearly being discriminated 
against "in contravention of their constitutional right to privacy ... (in 
particular) that military regulations excluding homosexuals impinge upon 
constitutional rights in three major areas: freedom of association or the 
right to be homosexual, personal autonomy or the right to participate in 
private consensual sex, and the right to be let alone." 

In a more general constitutional sense, Kevin Fitzgerald reviews the 
relationship between the constitution and the actions of adults in "Consti-
tutional Law: The Right of Privacy and its Application to Sexual Activity 
Between Consenting Adults." 
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Other articles dealing with specific issues that relate to sexual freedom 
are also included. For example, Ruth Colker reviews one of these more 
limited areas in " Pornography and Privacy: Towards the Development of 
a Group Based Theory for Sex Based Intrusions of Privacy." Another 
limited area, prostitution, is considered by Kathleen Daly in "The Social 
Control of Sexuality: A Case Study of the Criminalization of Prostitution 
in the Progressive Era." AIDS, too, is an issue that doesn't escape atten-
tion, being reviewed in this context by Kristine Gobbie in "AIDS and 
Government: Regulation of Sexual Behavior." 

The religious viewpoint, as might be expected during a period of funda-
mentalist resurgence, has not been overlooked, either, as indicated by 
several of the referenced articles. Lynn Buzzard reviews the ways in which 
churches use public disciplinary procedures to ensure compliance with 
church doctrine in "Scarlet Letter Lawsuits: Private Affairs and Public 
Judgments." James Wood, alternatively, takes a broader view on the 
religious aspect of the sexual freedom issue in his article, "Religion, the 
State, and Sexual Morality," while other writers consider the role of 
religion in the debate as part of the larger social concern increasingly 
evidenced by the public as a whole. 

Finally, scholars have looked at actions taken by the courts, most spe-
cifically the Supreme Court, regarding sexual freedom. Chief among such 
evaluations have been those oriented toward an analysis of the Bowers 
case and its implications for individual sexual freedom. 

In Bowers v. Hardwick, the Court upheld the criminality of a state 
sodomy statute, a decision that has been reviewed extensively in the litera-
ture, and one that serves to illustrate the potential for controversy that 
inheres to the sexual freedom issue. Jeffrey Soderberg, in "Bowers v. 
Hardwick: The Supreme Court Redefines Constitutional Rights: Anal-
ysis," discusses the ways in which the Court has looked at the powers of 
the states under the 14th Amendment. He concludes that this decision 
opposes general rights to individual privacy, and that it serves to detract 
from "the growth and development of our societal values." 

Several other authors deal with Bowers, each taking particular analyt-
ical viewpoints. For example, Nan Faylor considers ways to respond to the 
decision using state laws as described in her article, "The Use of the State 
Constitutional Right to Privacy to Def eat State Sodomy Laws." Along the 
same lines, A.S. Cohan reviews Bowers to examine "The State in the 
Bedroom: What Some Adults May Not do After Hardwick v. Bowers." A 
final variant on the Bowers analysis is taken by Norman Vieria in " Hard-
wick and the Right of Privacy," in which he looks at this case and its 
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relationship to Roe v. Wade and finds that the Court is guilty of far-
reaching "doctrinal deficiencies." 

As this brief overview clearly indicates, sexual freedom, as a subset of 
the general privacy issue, is one that is itself both legally and socially 
complex. As an increasingly publicized concern, and as one that poten-
tially affects individual citizens in an area considered truly personal, this 
issue appears to be one that will continue to be important in the privacy 
arena. It is also one that is sure to remain in public view so long as any of 
its wide-ranging aspects continue to command both legal scrutiny and 
public attention. 

MONOGRAPHS 
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to gain the right to do, sexually, in our bedrooms as we choose, we must 
make that which we do known publically. The example used is that of 
gay rights protesters marching for privacy rights. 

Bums, Cynthia and Phyllis R. McCoy. "A Counsellor's Crisis: Protecting 
Witnesses Privacy Rights in Sexual Assault Prosecutions." Vermont 
Law Review l 2(Fall 1987): 497-515. 

Buzzard, Lynn Robert. "Scarlet Letter Lawsuits: Private Affairs and Public 
Judgments." Campbell Law Review IO:l(Winter 1987): 1-68. Reviews 
the legal issues related to church discipline. That is, the church's use of 
public disciplinary procedures to force parishioners to comply with 
church doctrine. 

Cahill, Lisa Sowle. "The Ethics of Surrogate Motherhood: Biology, 
Freedom, and Moral Obligation." Law, Medicine & Health Care 16 
(Spring-Summer 1988): 65-7 l. 

Cohan, A.S. "The State in the Bedroom: What Some Adults May Not do 
Privately After Hardwick v. Bowers." Journal of American Studies 
23(April 1989): 41. 

Colker, Ruth. "Pornography and Privacy: Towards the Development of a 
Group Based Theory for Sex Based Intrusions of Privacy." Law & 
Inequality: a Journal of Theory and Practice l(November 1983): 
191-237. 

___ . "Published Consentless Sexual Portrayals: a Proposed Frame-
work for Analysis." Buffalo Law Review 35:l(Winter 1986): 39-83. 

Coleman, Phyllis. "Sex in Power Dependency Relationships: Taking Un-
fair Advantage of the 'Fair' Sex." Albany Law Review 53(Fall 1988): 
95-141. 

Conkle, Daniel 0. "The Second Death of Substantive Due Process." 
Indiana Law Journal 62:2(1987): 215-242. The author argues that the 
Supreme Court decision in Bowers v. Hardwick, in which the constitu-
tionality of a criminal sodomy statute was upheld, effectively elimi-
nates the right of substantive due process. The author traces the history 
of substantive due process and "considers the doctrine's reemergence 
in the protection of a constitutional 'right to privacy.'" 

"Constitutional Barriers to Civil and Criminal Restrictions on Pre- and 
Extramarital Sex." Harvard Law Review 104(May 1991): 1660-1690. 

Coombs, Mary Irene. "Shared Privacy and the Fourth Amendment, or the 
Rights of Relationships." California Law Review 75:5(0ctober 1987): 
1593-1664. 



118 LEGAL REFERENCE SERVICES QUARTERLY 

Copelon, Rhonda. "Reproductive and Sexual Freedom in the 1990's." 
Antioch Law Journal 2(Winter 1992): 47-59. 

Daly, Kathleen. "The Social Control of Sexuality: a Case Study of The 
Criminalization of Prostitution in the Progressive Era." Research in 
Law, Deviance & Social Control Annual 9(1988): 171-206. 

Diamond, Harley David. "Homosexuals in the Military: They Would 
Rather Fight than Switch." John Marshall Law Review 18:4(Summer 
1985): 937-968. While seventy-five to eighty per cent of all homo-
sexual soldiers successfully complete their terms of service, those who 
are discovered are invariably discharged. The author notes that despite 
their capabilities and patriotism, these individuals are being discrimi-
nated against "in contravention of their constitutional right to privacy." 
In particular, "military regulations excluding homosexuals impinge 
upon constitutional rights in three major areas: freedom of association 
or the right to be homosexual, personal autonomy or the right to partici-
pate in private consensual sex, and the right to be let alone." The 
military's concern for potential problems regarding morale, recruit-
ment, impartiality, and security is said to be overstated, and, given that 
no clear relationship between work performance and sexual orientation 
seems to exist, a "more rational, less exclusionary policy toward homo-
sexuals" would serve to strengthen the military and better "conform to 
the constitutional concern for privacy." 

Duncan, Michael J. "Is Virginia for Lovers?: Law Forbidding Fornication 
and Cohabitation Held Unconstitutional." Journal of Contemporary 
Law 12(Winter 1987): 271 -287. 

Dunlap, Mary C. "In the Supreme Court of the United States, October 
term, 1985, Michael J. Bowers, Petitioner, v. Michael Hardwick et al., 
respondents. Brief amicus curiae for the Lesbian Rights Project, 
Women's Legal Defense Fund, Equal Rights Advocates, Inc., and the 
National Women's Law Center." New York University Review of Law & 
Social Change 14(Fall 1986): 949-972. 

Faylor, Nan. "The Use of the State Constitutional Right to Privacy to 
Defeat State Sodomy Laws." New York University Review of Law & 
Social Change 14(Fall 1986): 973-994. 

Fitzgerald, Kevin M. "Constitutional Law-The Right of Privacy and its 
Application to Sexual Activity Between Consenting Adults." Suffolk 
University Law Review 15(May 1981): 627-637. 

Gobbie, Kristine M. "AIDS and Government: Regulation of Sexual Be-
havior." UMKC Law Review 57(Winter 1989): 251-259. 



Your Right to Privacy: Selective Bibliographies JJ9 

Green, Richard. "Fornication: Common Law Legacy and American 
Sexual Privacy." Anglo-American Law Review 17:3(August 1988): 
226-238. 

___ . "Griswold's Legacy: Fornication and Adultery as Crimes." 
Ohio Northern University Law Review 16(Sumrner 1990): 545-549. 

Greenberg, Judith. "Compulsory Psychological Examination in Sexual 
Offense Cases: Invasion of Privacy or Defendant's Right?" Fordham 
Law Review 58(May 1990): 1257-1268. 

Grey, Thomas C. "Eros, Civilization, and the Burger Court." Law and 
Contemporary Problems 43:3(Sumrner 1980): 83-100. Offers one in-
terpretation of the decisions of the Burger Court concerning sex, mar-
riage, and the family. Addresses the question of why a conservative 
court got into this area at all, and once in, why it did not follow through 
and invalidate all laws that interfere with the private sex lives of con-
senting adults. 

Hafen, Bruce C. "The Constitutional Status of Marriage, Kinship, and 
Sexual Privacy-Balancing the Individual and Social Interests." Mich-
igan Law Review 81:3(January 1983): 463-574. 

Halley, Janet E. "The Politics of the Closet: Towards Equal Protection for 
Gay, Lesbian, and Bisexual Identity." UCLA Law Review 36(June 
1989): 915-976. 

Hanson, Laurie A. "Women Prisoners: Freedom from Sexual Harass-
ment-a Constitutional Analysis." Golden Gate University Law Review 
13:3(Sumrner 1983): 667- 696. 

Harris, Rica. "A Covert Attack: The Termination of the Parental Rights of 
Substance Abusers and its Effect on Roe v. Wade." Southern University 
Law Review l 7(Fall 1990): 325-337. 

Hawkins, Laura A. "Criminal Procedure-Search and Seizure-Observance 
of Two Men Entering Adjoining "Glory Hole" Booths in an Adult 
Theater." Thurgood Marshall Law Review 8(Fall 1983): 208-217. 

Hilf, Michael Gary. "Marital Privacy and Spousal Rape." New England 
Law Review 16 (Winter 1981 ): 31-44. 

Hill, Candace Groot. "Public Employees and Private Conduct: Cohabita-
tion and the Vagueness of 'Immorality."' Journal of Family Law 23 
(December 1984): 111-132. 

Hixon, Richard F. "Privacy, Pornography, and the Supreme Court." John 
Marshall Law Review 21(Sumrner 1988): 755-776. 



120 LEGAL REFERENCE SERVICES QUARTERLY 

Hofman, Brenda D. "The 'Squeal Rule': Statutory Resolution and Consti-
tutional Implications-Burdening the Minor's Right of Privacy." Duke 
Law Journal 84(December 1984): 1325-1357. 

Hosek, Nancy L. "Minors' Right of Privacy: Access to Contraceptives 
Without Parental Notification." Journal of Juvenile Law 1983(1983): 
99-115. 

___ . "Minor's Right of Privacy." Journal of Juvenile Law 1984 
(Spring 1984): 435-441. 

"Invasion of Privacy: Court Approval of Parental Consent is Not Re-
quired for Publication of Nude Photographs of Minors." Journal of 
Family Law 24(January 1986): 357-362. 

Jones, Cathy J. "The Rights to Marry and Divorce: A New Look at Some 
Unanswered Questions." Washington University Law Quarterly 63 
(Winter 1985): 577-647. 

Karst, Kenneth L. "Freedom of Intimate Association." Yale Law Journal 
89:4(March 1980): 624-692. 

Katz, Katheryn D. "Sexual Morality and the Constitutioo: People v. Onofre." 
Albany Law Review 46(Wmter 1982): 311-362. 

Kisthardt, Mary Kay. "Of Fatherhood, Families and Fantasy: The Legacy 
of Michael H. v. Gerald D." Tulane Law Review 65(February 1991): 
585-662. 

Kohn, Roger L. " Conflicting Rights of Privacy and the Duty of Disclosure 
Between Sexual Partners." Law Medicine & Health Care 11 (December 
1983): 264-270. 

Loda, Gifford. "Homosexual Conduct in the Military: No Faggots in 
Military Woodpiles." Arizona State Law Journal 1983: l (Winter 1983 ): 
79-112. 

Loftus, Colleen M. "The Illinios Rape Shield Statute: Privacy at any 
Cost?" John Marshall Law Review 15(Wmter 1982): 157-175. 

Millman, Claude. "Sodomy Statutes and the Eighth Amendment." Co-
lumbia Journal of Law and Social Problems 2l(Swnmer 1988): 267-307. 

Minerva, Michael J. "Grandparent Visitation: The Parental Privacy Right 
to Raise Their 'Bundle of Joy.'" Florida State University Law Review 
18(Winter 1991): 533-558. 

Mohr, Richard D. "Mr. Justice Douglas at Sodom: Gays and Privacy." 
Columbia Human Rights Law Review 18:l(Fall-Wmter 1986): 43-110. 



Your Right to Privacy: Selective Bibliographies 121 

Examines cases that included privacy issues, explains why the author 
believes that privacy should be viewed as a fundamental and constitu-
tional right, and argues that this right should be extended to include gay 
sex. 

Mulligan, Edward Thomas. "Griswold Revisited in Light of Uplinger: An 
Historical and Philosophical Exposition of Implied Autonomy Rights 
in the Constitution." New York University Review of Law & Social 
Change 13 (Winter 1984-85):51-82. 

Oberstaedt, Mark J. "Constitutional Law: First Amendment: States May 
Proscribe the Private Possession of Non-Obscene Child Pornography: 
Osborne v. Ohio, llO S. Ct. 1691 (1990)." Seton Hall Law Review. 
21:2(1991): 410-444. In the recent case of Osborne v. Ohio (110 S. Ct. 
1691, 1990), the Court found that the "private, at-home possession of 
non-obscene child pornography does not advance the purposes of the 
first amendment and therefore, was not constitutionally protected." 
This case, and a historical overview of the cases preceding it, is pres-
ented in order to illustrate the various limitations on an individual's first 
amendment rights, especially as related to issues of obscenity and pri-
vacy. The note considers the Court's protective attitude toward minors, 
and its willingness to balance the harm associated with restricted first 
amendment rights against the compelling state interest in ameliorating 
danger to children, even where the acts to be proscribed are not ob-
scene. An in-depth discussion of Justice Brennan's dissent in Osborne 
is given, and viewed supportively by the author, who considers the 
holding in Osborne to have been flawed. 

Olah, Patricia A. "The 'Squeal Rule' and a Minor's Right to Privacy." 
Hofstra Law Review 12(Winter 1984): 497-529. 

Parent, W.A. "Privacy, Morality, and the Law." Philosophy and Public 
Affairs 12(Fall 1983): 269-338. 

Pearson, Craig T. "The Right of Privacy and Other Constitutional Chal-
lenges to Sodomy Statutes." University of Toledo Law Review 15 
(Winter 1984): 811-875. 

Perry, Catherine D. "Right of Privacy Challenges to Prostitution Statutes." 
Washington University Law Quarterly 58(Spring 1980): 439-480. 

Pollack, David H. "Forced Out of the Closet: Sexual Orientation and the 
Legal Dilemma of 'Outing.'" University of Miami Law Review 46(Jan-
uary 1992): 7ll-750. 



122 LEGAL REFERENCE SERVICES QUARTERLY 

Prickett, Morgan D.S. "The Right of Privacy: A Black View of Griswold 
v. Connecticut." Hastings Constitutional Law Quarterly ?(Spring 
1980): 777-829. 

Reynolds, Glenn Harlan. "Sex, Lies and Jurisprudence: Robert Bork, 
Griswold and the Philosophy of Original Understanding." Georgia 
Law Review 24(Summer 1990): l 045-1113. 

Reeve, David M. "New Protection for Alternative Life Style Decisions." 
Loyola of Los Angeles Law Review 14 (Spring 1981): 359-383. 

Richards, David A.J. "Constitutional Privacy and Homosexual Love." 
New York University Review of Law & Social Change 14(Fall 1986): 
895-905. 

Robson, Ruthann. "Lifting Belly: Privacy, Sexuality and Lesbianism." 
Women's Rights Law Reporter 12(Fall 1990): 177-203. 

Rosales Arriola, Elvia. "Sexual Identity and the Constitution: Homo-
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