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Title VII: When is a Pretext Not a Pretext?
by BarbaraJ. Fick

Westinghouse Electric Corporation
V.

Christine Vaughn
(Docket No. 82-2042)

Argued March 19, 1984

ISSUE
In a series of cases decided over the past ten years,

the Supreme Court has defined and refined the legal
framework for presenting a claim of disparate treatment
under Title VII. The Westinghouse case presents a fur-
ther opportunity for the Court to clarify the evidentiary
requirements and burdens of the plaintiff and de-
fendant in litigating a case.

FACTS
On July 13, 1970, Westinghouse hired Christine

Vaughn, a black female, as sealex machine operator in
its Little Rock, Arkansas, light bulb manufacturing
plant. She worked on the second shift until January,
1971, when she was transferred to the third shift due to
a reduction in force. While working on the third shift,
she was disqualified as a sealex operator and demoted to
the job of bulb loader.

Vaughn filed a charge with the EEOC and subse-
quently initiated this lawsuit in federal district court,
alleging that her disqualification and demotion was be-
cause of her race. Westinghouse contended that she was
disqualified due to poor work quality and inadequate
productivity.

After a trial on the merits, the district court held that
Vaughn had established a prima facie case tht she had
been disqualified because of her race and that Westing-
house had failed to articulate a legitimate, nondiscrimi-
natory reason for the disqualification sufficient to rebut
Vaughn's prima facie case. On appeal, the federal court
of appeals upheld the district court's decision. Subse-
quently, the Supreme Court vacated the judgment of
the court of appeals and remanded the case for recon-
sideration in light of its decision in Texas Department of
Community Affairs v. Burdine (450 U.S. 248 (1981)),
wherein the Court held that a defendant need only
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produce admissible evidence of a facially legitimate rea-
son for its employment decision to rebut the plaintiffs
prima facie case.

On remand, the district court acknowledged that it
had imposed an improper burden on Westinghouse to
justify its decision and, in reviewing the evidence, found
that Westinghouse had introduced evidence that it dis-
qualified Vaughn because of poor work quality. The
court held, however, that in reviewing the entire record,
including the evidence relating to Westinghouse's em-
ployment policies as they impacted on black employees
in general, Vaughn had persuaded the court that race
had played a part in Westinghouse's decision to disqual-
ify her in violation of Title VII. On appeal, the court of
appeals upheld the district court's decision in Vaughn's
favor. Once again the case is before the Supreme Court
- this time on the issue of the evidentiary burden
placed on a plaintiff to overcome the defendant's prof-
fered legitimate reasons and expose them as pretextual.

BACKGROUND AND SIGNIFICANCE
A disparate treatment claim under Title VII alleges

that a plaintiff-employee received less favorable treat-
ment than other employees because of her race. To
establish a prima facie case, a plaintiff must show that: 1)
she belongs to a racial minority; 2) she was qualified for
the position in which she was currently employed; 3) she
was subsequently disqualified from her job, and 4) the
position was thereafter filled by another employee. (Mc-
Donnell Douglas Corp. v. Green, 411 U.S. 792 (1973)).
Upon establishing her prima facie case, the plaintiff has
created a presumption that the defendant-employer was
motivated by racially discriminatory reasons.

The burden of production then shifts to the de-
fendant-employer to rebut the presumption of discrimi-
nation by articulating a legitimate, nondiscriminatory
reason for the challenged employment decision. (Furnco
Construction Corp. v. Waters, 438 U.S. 576 (1978)) This
does not mean that a defendant must prove there has
been no discriminatory motive. (Board of Trustees v. Swee-
ney, 439 U.S. 24 (1978)). Rather, the defendant need
only produce admissible evidence that the plaintiff-em-
ployee was rejected for legitimate, nondiscriminatory
reasons. If the defendant meets its burden of produc-
tion, the presumption of discrimination raised by the
plaintiffs primafacie case is rebutted and drops from the
case. (Texas Department of Community Affairs v. Burdine,
450 U.S. 248 (1981))
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The plaintiff-employee retains the burden of per-
suading the court that he or she has been victimized by
intentional racial discrimination. Therefore, there is the
opportunity at this point to prove that the defendant-
employer's proffered reasons for its action are pretex-
tual by persuading the court that discrimination more
likely motivated the employer or that the reasons of-
fered are not worthy of belief. In attempting to establish
pretext, the plaintiff-employee may offer either direct
or circumstantial evidence and the court should con-
sider the entire record to decide the ultimate issue of
intentional discrimination. (United States Postal Service
Board of Governors v. Aikens, 103 S.Ct. 1478 (1983))

It is the nature of the evidence presented by plaintiff
and considered by the court in deciding the issue of
pretext which has created the controversy in the Westing-
house case. Vaughn proved she was a black employee
who had satisfactorily performed as a sealex operator
but was disqualified and replaced by a white employee.
Westinghouse produced evidence showing that
Vaughn's poor job performance was the reason she was
disqualified and demoted. Although Vaughn produced
no direct evidence of discrimination, the court consid-
ered Westinghouse's general employment actions as
circumstantial evidence shedding light on its proffered
explanation.

The circumstantial evidence considered by the court
was as follows: almost all of Westinghouse's supervisors
are white; most of the sealex operators are white and the
bulb loaders are black; proportionately more whites
than blacks are hired; proportionately more black em-
ployees than whites are discharged; prior to her transfer
to the third shift, Vaughn performed satisfactorily as a
sealex machine operator and received pay increases.
Based on the record as a whole, the court held that race
was "more likely than not one of the factors that contrib-
uted substantially" to the disqualification decision.

Westinghouse contends that it is inappropriate to
consider such circumstantial and generalized employ-
ment evidence in deciding if the employer's justification
is pretextual. Such evidence is relevant and probative to
the pretext issue only where a causal connection is
shown between the evidence and the specific employ-
ment decision under challenge.

Vaughn, however, contends that this circumstantial
evidence shows the context in which the employer
makes its employment decisions. She further contends
this is relevant to establishing the employer's state of
mind, which is probative of the ultimate issue of inten-
tional discrimination.

The resolution of this issue is of particular signifi-
cance to attorneys litigating Title VII cases. It will clarify

the type of evidence which must be presented to prove
pretext as well as the extent to which a defendant em-
ployer must justify its employment decisions to escape
liability under Title VII.

ARGUMENTS
For Westinghouse Electric Corporation
1. The plaintiff's use of unrelated general workforce

statistics by plaintiff is insufficient to prove that a
defendant's legitimate, nondiscriminatory reason is
pretextual. In proving pretext, a plaintiff must estab-
lish a causal connection between generalized statistics
and the specific discriminatory conduct under chal-
lenge. The evidence relied upon by the court in this
case was not probative of the allegedly discriminatory
disqualification.

2. Even if a court concludes that racial discrimination
was a factor in the employment decision, the de-
fendant has not violated Title VII where it is shown
that the decision would have occurred even in the
absence of discrimination. The court in this case con-
sidered Westinghouse's general employment policies
in deciding that race played a factor in the decision to
disqualify Vaughn; Westinghouse rebutted that find-
ing by specifically showing that Vaughn's poor work
performance prompted her disqualification regard-
less of her race.

3. The factual findings of the district court that Wes-
tinghouse's decision was based in part on racial dis-
crimination are clearly erroneous and should be
reversed.

For Christine Vaughn
1. A defendant's policy and practices concerning minor-

ity employment are relevant to placing the de-
fendant's specific decision within the context of its
general decisionmaking process and therefore proba-
tive in determining motivation for its decision.

2. So long as a racially discriminatory intent plays a part
in an employment decision, there is a violation of
Title VII. Even if other factors would have resulted in
the same employment decision, this affects the appro-
priateness of the remedy, not the fact of a substantive
violation.

3. The factual finding of discriminatory intent by the
district court was not clearly erroneous.

AMICUS BRIEF
An amicus brief in support of Westinghouse Electric

Corp. was filed by the Equal/Employment Advisory
Council.

496 PREVIEW



ALPHABETICAL INDEX OF CASES

Allen v. Wright (81-757), Regan v. Wright
(81-970) (Preview 357-359)

Aloha Airlines, Inc. v. Director of Taxa-
tion, State of Hawaii (82-585), Hawaiian
Airlines, Inc. v. Director of Taxation,
State of Hawaii (82-566) (Preview 147-
149)

Aluminum Company of America, et al. v.
Central Lincoln Peoples' Utility District, et
al. (82-1071) (Preview 235-236)

Bacchus Imports, Ltd. and Eagle Distribu-
tors, Inc. v. State of Hawaii (82-1565) (Pre-

view 407-408)
Badaracco v. CIR (82-1453), Deleet Mer-
chandising Corp. v. United States (82-
1509) (Preview 185-186)

Bernal v. Fainter (83-630) (Preview 409-
410)

Block v. Community Nutrition Institute et
al. (83-458) (Preview 463-465)

Block v. Rutherford, et al. (83-0317) (Pre-
vew 457-459)

Blum v. Stenson (81-1374) (Preview 301-
303)

Board of Education of Paris Union School
District No. 95 v. Vail (83-87) (Preview
353- 355)

Bose Corp. v. Consumers Union (82-1246)
(Preview 63-64),

Brown v. Hotel and Restaurant Employees,
etc. (83-498), Danziger v. Hotel and Res-
taurant Employees, etc. (83-573) (Preview
439-441)

Bureau of Alcohol v. Federal Labor Rela-
tions Authority (82-799) (Preview 49-52)

Calder and South v. Shirley Jones (82-
1401) (Preview 111-113)

Capital Cities Cable, Inc. v. Crisp (82-1795)
(Preview 337-339)

Chevron U.S.A., Inc. v. Natural Resources
Defense Council, Inc. (82-1005) and
American Iron and Steel Institute v. Na-
tural Resources Defense Council, Inc.
(82-1247) and Heckler v. Natural Re-
sources Defense Council, Inc. (82-1591)
(Preview 375-380)

City Council of Los Angeles v. Taxpayers
for Vincent (82-975) (Preview 31-32)

CIR v. Engle (82-599), Farmar v. United
States (82-774) (Preview 45-48)

Colorado v. New Mexico (80 Original) (Pre-
view 237-239)

Colorado v. Nunez (82-1845) (Preview 305-
307)

Consolidated Rail Corp. v. Darrone (82-
862) (Preview 396-397)

Copperweld Corp. v. Independence Tube
Corp. (82-1260) (Preview 199-201)

Daily Income Fund, Inc. v. Fox (82-1200)
(Preview 107-109)

Dickman v. CIR (82-104 1) (Preview 83-84)
Dixson v. U.S. (82-5279), Hinton V. U.S.
(32-5331) (Preview 13-14)

Donovan v. Lone Steer, Inc. (82-1684) (Pre-
view 177-179)

Dun & Bradstreet, Inc. v. Greenmoss
Builders, Inc. (83-18) (Preview 421-423)

EEOC v. Shell Oil Co. (82-825) (Preview 79-
80)

Ellis v. Brotherhood of Railway, Airline &
Steamship Clerks, etc. (82-1150) (Preview
265-269)

Escambia County, Fla. v. McMillan
(82-1295) (Preview 251-254)

Escondido Mutual Water Co. et al. v. La
Jolla Band of Mission Indians et al.
(82-2056) (Preview 401-403)

Estelle v. Wiggins (82-1135) (Preview 55-56)
FCC v. ITT World Communications, Inc.

(83-37 1) (Preview 419-420)
FCC v. League of Women Voters of Cali-

fornia (82-912) (Preview 281-286)
Firefighters Local Union No. 1784 v. Stotts

(82-206) (Preview 229-230)
Flanagan v. U.S. (82-374) (Preview 151-

153)
Garcia v. San Antonio Metropolitan Transit

Authority (82-1913) Donovan v. San An-
tonio Metropolitan Transit Authority (82-
1951) (Preview 417-418)

Grove City College v. Bell (82-792) (Preview
125-129)

Hawaii Housing Authority, et al. v. Midkiff,
et al. (83-141, 82-236, 38-283) (Preview
429-431)

Hayfield Northern RR Co., Inc. v. Chicago
& North Western Transportation Co. (82-
1579) (Preview 321-323)

Heckler v. Community Health Services,
et al. (83-56) (Preview 491-494)

Heckler v. Day (82-1371) (Preview 207-209)
Heckler v. Edwards (82-874) (Preview 205-

206)
Heckler v. Mathews (82-1050) (Preview 195-

197)
Heckler v. Ringer, et al. (82-1772) (Preview

369-373)
Helicopteros v. Hall (82-1127), Keeton v.

Hustler Magazine, Inc. (82-485) (Preview
57-60)

Hishon v. King & Spalding (82-940) (Pre-
view 91-94)

Hoover v. Ronwin (82-1474) (Preview 277-
279)

Hudson v. Palmer (82-1630), Palmer v.
Hudson (82-6695) (Preview 181-183)

INS v. Delgado (82-127 1) (Preview 247-250)
INS v. Padungsri Phinpathya (82-91) (Pre-

view 137-138)
INS v. Pedrag Stevic (82-973) (Preview 155-

156)
ICC v. American Trucking Assn., Inc.
(82-1643) (Preview 255-257)
Irving Independent School District v.
Tatro (83-558) (Preview 479-481)

James v. Kentucky (82-6840) (Preview 315-
316)

Jefferson Parish Hosp. Dist. No. 2 v. Hyde
(82-1031) (Preview 69-71)

Justices of Boston Municipal Court v.
Lydon (82-1479) (Preview 211-214)

Kirby Forest Industries, Inc. v. United
States (82-1994) (Preview 343-345)

Koehler v. Engle (83-1) (Preview 347-348)
Kosak v. United States (82-618) (Preview

123-124)
Limbach v. The Hooven & Allison Co. (83-

96) (Preview 341-342)

Louisiana v. Mississippi (86 Orig.) (Preview
271-272)

Local No. 82, Furniture & Piano Moving,
etc. v. Crowley (82-432) (Preview 225-227)

Lynch v. Donnelly (82-1256) (Preview 9-10)
Mabry v. Johnson (83-328) (Preview 473-
475)

McCain v. Lybrand (82-282) (Preview 81-
82)

McDonald v. City of West Branch, Mich.
(83-219) (Preview 361-363)

McDonough Power Equipment, Inc. v.
Billy G. Greenwood (82-958) (Preview 187-
189)

Maine v. Thornton (82-1273), Oliver v.
United States (82-15) (Preview 61-62)

Massachusetts v. Sheppard (82-963) (Pre-
view 291-294)

Michigan v. Clifford (82-357) (Preview
15-17)

Michigan Canners and Freezers Assn., Inc.
v. Agricultural Marketing and Bargaining
Board (82-1577) (Preview 391-392)

Migra v. Warren City School District (82-
738) (Preview 41-43)

Minnesota v. Murphy (82-827) (Preview
33-35)

Minn. State Bd. for Community Colleges v.
Knight (82-898), Minn. Community Col-
lege Faculty Assn. v. Knight (82-977) (Pre-
view 139-141)

Monsanto Co. v. Spray-Rite Service Corp.
(82-914) (Preview 173-176)

NLRB v. Bildisco, et al. (82-818), Local 408,
International Brotherhood of Teamsters
v. NLRB (82-852) (Preview 169-17 1)

NLRB v. City Disposal Systems, Inc. (82-
960) (Preview 119-121)

National Collegiate Athletic Assn. v. Bd. of
Regents of University of Oklahoma and
the University of Georgia Athletic Assn.
(83-27 1) (Preview 443-445)

NewJersey v. T.L.O. (83-712) (Preview 435-
436)

New York v. Quarles (82-1213) (Preview
287-289)

Nix v. Williams (82-165 1) (Preview 231-233)
Norfolk Development Authority v. Chesa-

peake and Potomac Telephone (81-2332)
(Preview 143-145)

Palmore v. Sidoti (82-1734) (Preview 329-
331)

Patton v. Yount (83-95) (Preview 349-35 1)
Pennhurst State School & Hospital v.

Halderman (81-210 1) (Preview 27-29)
Pension Benefit Guaranty Corp., et al. v. R.

A. Gray & Co. (83-245 & 83-291) (Preview
451-453)

Press Enterprise v. Superior Court (82-556)
(Preview 37-39)

Pulley v. Harris (82-1095) (Preview 99-101)
Pulliam v. Allen and Nicholson (82-1432)
(Preview 115-117)

Reed v. Ross (83-218) (Preview 467-469)
Regan v. Time, Inc. (82-729) (Preview 135-

136)
Regan v. Wald (83-436) (Preview 477-478)
Richardson v. United States (82-2113) (Pre-

view 388-389)
Ruckelshaus v. Monsanto Co. (83-196)
(Preview 413-416)

(continued on page 498)

Issue No. 29 497



ALPHABETICAL INDEX OF CASES (Continued)

Russello v. United States (82-472) (Preview
11-12)

Schall v. Martin (82-1248), Abrams v.
Martin (82-1278) (Preview 259-263)

Schneider Moving & Storage Co. and Pros-
ser's Moving & Storage Co. v. Robbins (82-
1860 and 82-1862) (Preview 393-395)

Seattle Times Co., et al. v. Rhinehart (82-
1721) (Preview 317-319)

Secretary of State of Maryland v. Munson
Co., Inc. (82-766) (Preview 65-66)

Securities Industry Assn. v. Bd. of Gover-
nors of Fed. Res. System (82-1266) (Pre-
view 425-427)

Segura and Colon v. United States (82-
5298) (Preview 95-97)

Selective Service System v. Minn. Public
Interest Research Group, et al. (83-276)
(Preview 447-449)

Silkwood v. Kerr-McGee Corp. (81-2159)
(Preview 5-7)

Smith v. Robinson (82-2120) (Preview 437-
438)

Solem v. Bartlett (82-1253) (Preview 217-
220)

Solem v. Stumes (81-2149) (Preview 221-
223)

Sony Corp. of America v. Universal City
Studios, Inc. (8 1-1687) (Preview 1-3)

South Carolina v. Regan (94 Orig.) (Preview
23-25)

South-Central Timber Development, Inc.
v. LeResche (82-1608) (Preview 325-327)

Southland Corp. v. Keating (82-500) (Pre-
view 161-163)

State of New York v. Uplinger and Butler
(82-1724) (Preview 365-367)

State of Ohio v. Johnson (83-904) (Preview)
Summa Corp. v. Calif. ex rel. State Lands
Commission (82-708) (Preview 404-406)

Sure-Tan, Inc. v. NLRB (82-945) (Preview
157-159)

Thigpen v. Roberts (82-1330) (Preview 461-
462)

Three Affiliated Tribes of the Fort
Berthold Reservation v. Wold Engi-
neering (82-629) (Preview 203-204)

Tower v. Glover (82-1988) (Preview 333-
335)

Trans World Airlines, Inc. v. Franklin Mint
Corp. (82-1186 & 82-1465) (Preview 165-
167)

United Building and Construction Trades
Council v. Mayor and Council of City of
Camden, et al. (81-2110) (Preview 309-
311)

United States v. Cronic (82-660) and Strick-
land v. Washington (82-1554) (Preview
241-245)

United States v. Doe (82-786) (Preview 215-
216)

United States v. Gouveia, et al. (83-128)
(Preview 385-387)

United States v. Jacobsen (82-1167) (Pre-
view 191-193)

United States v. Leon (82-1771) (Preview
295-298)

United States v. Mendoza (82-849) (Preview
73-74)

United States v. One Assortment of 89 Fire-
arms (82-1047) (Preview 131-133)

United States v. Rodgers (83-620) (Preview
489-490)

United States v. Stauffer Chemical Co. (82-
1448) (Preview 75-78)

United States v. Weber Aircraft Corpora-
tion, et al. (82-1616) (Preview 471-472)

United States v. Yermian (83-346) (Preview
485-487)

United States v. Arthur Young & Co. (82-
687) (Preview 273-275)

Waller v. Georgia (83-321), Cole v. Georgia
(83-322) (Preview 433-434)

Wasman v. United States (83-173) (Preview
399-400)

Watt v. California (82-1326), Western Oil &
Gas Assn. v. California (82-1327), Califor-
nia v. Watt (82-1511) (Preview 103-106)

Welsh v. Wisconsin (82-5466) (Preview
19-21)

Westinghouse Electric Co. v. Tully (81-
2394) (Preview 85-87)

Westinghouse Electric Corp. v. Vaughn
(82-2042) (Preview 495-496)

First Class Mail
U.S. Postage
Paid
Arlington, Virginia
Permit No. 675

PREVIEWOF UNITED STATES SUPREME COURT CASES

1155 East 60th St., Chicago, Illinois 60637


	Notre Dame Law School
	NDLScholarship
	1984

	Title VII: When Is a Pretext Not a Pretext? An Analysis of Westinghouse Electric Corp. v. Vaughn
	Barbara J. Fick
	Recommended Citation


	tmp.1384957459.pdf.9GPJx

