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WHY THE RIGHT TO ELECTIVE ABORTION FAILS
CASEY’S OWN INTEREST-BALANCING
METHODOLOGY—AND WHY IT MATTERS

Stephen G. Gilles*

INTRODUCTION

In Planned Parenthood of Southeastern Pennsylvania v. Casey, a five-Justice
majority, relying heavily on stare decisis, reaffirmed the Supreme Court’s ear-
lier holding in Roe v. Wade that a woman has a constitutional right to an
elective abortion prior to fetal viability.! In reaffirming that holding, how-
ever, Casey also restructured the right and placed it on a different founda-
tion. Roe had declared that the right to elective abortion was “fundamental,”
that only a compelling state interest could justify overriding it, and that the
state’s interest in protecting fetal life was not compelling until viability.? Sub-
sequent decisions strongly suggested that state laws regulating pre-viability
elective abortions were subject to strict scrutiny.®> Under Casey, although the
woman’s liberty interest in an elective abortion is specially protected,* the

© 2016 Stephen G. Gilles. Individuals and nonprofit institutions may reproduce and
distribute copies of this Article in any format at or below cost, for educational purposes, so
long as each copy identifies the author, provides a citation to the Notre Dame Law Review,
and includes this provision in the copyright notice.

*  Professor of Law, Quinnipiac University School of Law. Thanks to former Dean
Brad Saxton and Dean Jennifer Brown for research support, and to Laurie Feldman,
Nelson R. Lund, participants in faculty workshops at Quinnipiac, and participants in the
2015 University Faculty for Life Conference at the University of St. Thomas School of Law,
for helpful comments.

1 Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 846 (1992); see also Roe v.
Wade, 410 U.S. 113, 164-65 (1973).

2 Roe, 410 U.S. at 152-53 (fundamental right) (quoting Palko v. Connecticut, 302
U.S. 319, 325 (1937)); id. at 155-56 (compelling state interest test); id. at 163 (state’s
interest in fetal life compelling at viability); see also Carey v. Population Servs. Int’l, 431 U.S.
678, 684-86 (1977).

3 See Thornburgh v. Am. Coll. of Obstetricians & Gynecologists, 476 U.S. 747, 774 n.3
(1986); City of Akron v. Akron Ctr. for Reprod. Health, Inc. (Akron I), 462 U.S. 416, 427
(1983). But see Akron I, 462 U.S. at 461-64 (O’Connor, J., dissenting) (arguing that in
several post-Roe decisions prior to Akron, the Court had employed an “unduly burden-
some” test rather than strict scrutiny).

4 See Washington v. Glucksberg, 521 U.S. 702, 720 (1997) (citing Reno v. Flores, 507
U.S. 292, 301-02 (1993); Casey, 505 U.S. at 846, 851) (citing Casey for the proposition that
the right to abortion is within “the ‘liberty’ specially protected by the Due Process Clause”).
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right to an elective abortion is not grounded in a judgment that it is “funda-
mental.”® Instead, it is grounded in an interest-balancing judgment that the
woman’s liberty interest in an elective abortion outweighs the State’s interest
in protecting pre-viable fetal life.®

Remarkably, however, the Casey Court did not affirm that interest-bal-
ancing judgment on the merits. Instead, it asserted that “the reservations any
of us may have in reaffirming the central holding of Roe are outweighed by
the explication of individual liberty we have given combined with the force of
stare decisis.”” Moreover, in the belief that Roe had given too little weight to
the state’s interest in protecting fetal life, Casey rejected Roe’s trimester
framework and strict scrutiny of pre-viability abortion regulations in favor of
the less stringent undue-burden standard, which invalidates such regulations
only if they have the purpose or effect of substantially interfering with
women’s access to elective abortions.®

Under Casey, then, the right to elective abortion is an unenumerated
substantive due process right that rests on an interest-balancing judgment
derived from Roe and applied—but not affirmed on the merits—in Casey.
The Casey dissenters argued that the Constitution authorizes the Court to
recognize “fundamental” substantive due process rights only if they are
“deeply rooted” in our history and traditions, and that the right to elective
abortion plainly fails that test.® In reply, the Casey Court made no attempt to
defend Roe’s much-criticized history of abortion in Anglo-American law, or
Roe’s treatment of the right to elective abortion as fundamental. Instead,
Casey argued that, in adjudicating substantive due process claims, the Court is
authorized—indeed, required—to arrive at a “reasoned judgment” as to “the
balance which our Nation, built upon postulates of respect for the liberty of
the individual, has struck between that liberty and the demands of organized
society.”'® Thus, the hallmark of Casey’s approach to substantive due process
is a “reasoned judgment” arrived at through interest analysis, and informed
but not dictated by history.

5 See Casey, 505 U.S. at 954 (Rehnquist, C.J., concurring in the judgment in part and
dissenting in part) (pointing this out).

6  See id. at 846 (majority opinion) (“Before viability, the State’s interests are not
strong enough to support a prohibition of abortion or the imposition of a substantial
obstacle to the woman'’s effective right to elect the procedure.”). See infra note 26 for an
explanation of what constitutes Casey’s “majority” opinion as opposed to its “plurality”
opinion.

7 Casey, 505 U.S. at 853. Casey’s “explication of individual liberty” stressed the vital
importance of the woman’s liberty interest and the intimate character of her decision
whether to terminate her pregnancy, id. at 851, and argued that this interest should enjoy
some degree of heightened constitutional protection. Id. at 850-53.

8 Id. at 876-77 (plurality opinion). Although these rulings were joined by only a
threeJustice plurality, they constitute holdings of the Court. See infra note 26.

9 Casey, 505 U.S. at 952-53 (Rehnquist, C.J., concurring in the judgment in part and
dissenting in part).

10  Id. at 849-50 (majority opinion) (quoting Poe v. Ullman, 367 U.S. 497, 542 (1961)
(Harlan, J., dissenting)).
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In this Article, I argue that—setting aside stare decisis—the right to elec-
tive abortion is unsound in Casey’s own terms. Specifically, I assume the
validity of Casey’s “reasoned judgment” approach to identifying unenumer-
ated rights, including the interest-balancing methodology Casey used to
reconceive the right to elective abortion.!! Moreover, I assume that Casey
(like Roe before it) is correct in characterizing the pre-viable fetus as “poten-
tial life” rather than as an actual, normatively human being.!'? These are
obviously unfavorable premises on which to argue against a right to elective
abortion. But that is precisely the point. My thesis is that even when an inter-
est-balancing analysis is conducted on terms generally favorable to recogniz-
ing a constitutional right to elective abortion, a persuasive case can be made
that the state’s interest in protecting the life of the pre-viable fetus outweighs
the woman’s liberty interest in terminating her pregnancy.

Viewed as a contribution to reproductive-rights scholarship, my analysis
develops a new line of argument about how best to interpret Casey and imple-
ment its interest-balancing approach, as well as a new argument that the very
right Casey reaffirmed on stare decisis grounds is substantively unsound.
Most scholarship challenging the right to elective abortion either denies the
legitimacy of unenumerated rights not anchored in tradition,!'® or disputes
the Court’s assumption that the pre-viable fetus cannot be shown to be a
normatively human being.'* This Article, by contrast, contends that even if
these premises are assumed to be correct, the right to elective abortion prior
to viability is unsound in light of the importance of what Casey recognizes as

11 Five years after Casey, in Washington v. Glucksberg, 521 U.S. 702 (1997), the Court
treated Casey as good law, see id. at 720, but declined to adopt interest-balancing as its
general approach in substantive due process cases. Instead, the Glucksberg Court adhered
to what it described as the Court’s “established method,” under which unenumerated fun-
damental rights are recognized only if, when carefully described, they can be said to be
“deeply rooted in this Nation’s history and tradition.” Id. at 721 (quoting Moore v. City of
E. Cleveland, 431 U.S. 494, 503 (1977) (plurality opinion)). After this Article was accepted
for publication, the Court issued its same-sex-marriage decision in Obergefell v. Hodges, 135
S. Ct. 2584 (2015). In an opinion by Justice Kennedy joined by Justices Ginsburg, Breyer,
Sotomayor, and Kagan, the Court declared that while Glucksberg's approach “may have
been appropriate for the asserted right there involved (physician-assisted suicide), it is
inconsistent with the approach this Court has used in discussing other fundamental rights,
including marriage and intimacy.” Id. at 2602. While that declaration limits Glucksberg's
applicability in future cases, it remains to be seen whether Obergefell “effectively overrule[s]
Glucksberg,” as Chief Justice Roberts suggested in dissent. Id. at 2621 (Roberts, C.J., dissent-
ing). Although a full attempt to synthesize Obergefell, Casey, and Glucksberg is beyond the
scope of this Article, it will briefly assess Obergefell's likely implications where necessary.

12 Roev. Wade, 410 U.S. 113, 150 (1973); see Casey, 505 U.S. at 871 (plurality opinion).

13 See, e.g., Nelson Lund & John O. McGinnis, Lawrence v. Texas and Judicial Hubris,
102 MicH. L. Rev. 1555 (2004); Michael W. McConnell, Ways to Think About Unenumerated
Rights, 2013 U. ILr. L. Rev. 1985.

14 See, e.g., Michael Stokes Paulsen, Paulsen, J., Dissenting, in WHAT ROE v. WADE
Snourp Have Saip 196 (Jack M. Balkin ed., 2005).
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the state’s interest in enabling the fetus to “become [the] child” into which it
is naturally developing.!®

Nevertheless, viewed as an argument that the contemporary Supreme
Court should consider, it is a fair question whether this entire exercise is
futile. Casey relied on stare decisis and the importance of the woman’s pro-
tected liberty to reaffirm the right to elective abortion, whether or not the
interest-balancing judgment on which that right rests is correct on the mer-
its.!6 If we canvass today’s Court, we find that two Justices (Ginsburg and
Breyer) have endorsed the right to elective abortion on the merits,!” two
more Justices (Sotomayor and Kagan) likely share that view,!® one Justice
(Kennedy) accepts the right to elective abortion as a matter of stare decisis,'?
two Justices (Roberts and Alito) would likely reject it as an original matter,
but could conceivably adhere to it as a matter of stare decisis,?? and two Jus-
tices (Scalia and Thomas) reject it as an original matter and would overrule
Roe and Casey regardless of stare decisis.?2! Given this lineup, it seems clear
that, as was true in Casey, Justice Kennedy provides the fifth vote to preserve
the right to elective abortion—in his case, for reasons of stare decisis. Why
bother, then, to make the constitutional case that the State’s interest in
“potential human life” outweighs the woman’s interest in an elective
abortion?

My answer has two parts. First, the composition of the Court could shift
sufficiently that a majority of the Justices would be willing to consider over-
turning the right to elective abortion.?? Were they to do so, the arguments
presented in this Article might persuade Justices who agreed with Casey’s

15 Casey, 505 U.S. at 846.

16 See id. at 853. For trenchant criticism of these aspects of Casey, see Michael Stokes
Paulsen, The Worst Constitutional Decision of All Time, 78 NOoTRE DAME L. Rev. 995, 998
(2003).

17  See Gonzales v. Carhart ( Carhart II), 550 U.S. 124, 169 (2007) (Ginsburg, J., dissent-
ing) (joined by Justice Breyer, among others); Stenberg v. Carhart ( Carhart 1), 530 U.S.
914, 918 (2000) (citing Roe, 410 U.S. at 113; Casey, 505 U.S. at 833) (Justice Breyer writing
for the Court, joined by Justice Ginsburg, among others).

18 As of this writing, neither Justice Sotomayor nor Justice Kagan has written or joined
a Supreme Court opinion on the merits in a case involving the right to elective abortion.

19 See Casey, 505 U.S. at 853.

20 Chief Justice Roberts and Justice Alito joined Justice Kennedy’s opinion for the
Court in Carhart I, 550 U.S. at 130, 132, which applied Casey’s principles without stating
that Casey was correctly decided. See id. at 145. Chief Justice Roberts joined Justice
O’Connor’s unanimous opinion in Ayotte v. Planned Parenthood of Northern New England, 546
U.S. 320 (2006), which declined to “revisit our abortion precedents” and addressed only a
remedial question presented by a successful challenge to an abortion regulation. Id. at
323.

21 In Carhart II, Justices Scalia and Thomas joined Justice Kennedy’s opinion for the
Court but reiterated their position that “the Court’s abortion jurisprudence, including
Casey and Roe v. Wade, . . . has no basis in the Constitution.” 550 U.S. at 169 (Thomas, J.,
concurring).

22 If Chief Justice Roberts and Justice Alito are willing to consider overruling the right
to elective abortion, there are already four votes to reexamine Casey with that possibility in
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“reasoned judgment” approach to substantive due process, but were uncer-
tain whether the balance of state versus individual interests truly supports a
right to elective abortion. By contrast, the arguments against the right to
elective abortion advanced by the dissenters in Casey would fail to persuade
any such Justice, because they are predicated on a more restrictive concep-
tion of the Court’s role in recognizing unenumerated substantive due pro-
cess rights.

Second, although Justice Kennedy appears committed to preserving the
right to elective abortion, it does not follow that he would be unwilling, in an
appropriate case, to reexamine the validity of the interest-balancing judg-
ment on which the right to elective abortion now rests. As we’ll see, the
evidence from Casey strongly suggests that Kennedy harbors grave doubts
about whether the woman’s interest in an elective abortion actually out-
weighs the State’s interest in protecting the life of her pre-viable fetus.?2® In
Casey, however, he and the other authors of the joint opinion (Justices
O’Connor and Souter) declined to explain how each of them would have
ruled on this issue had it come before them as an original matter.2* It is too
late for Justices O’Connor and Souter to explain their views as sitting Justices,
but not for Justice Kennedy to explain his. Nor would any such explanation
require him to vote to overrule Casey or overturn the right to elective abor-
tion. Kennedy could simultaneously adhere to his position that stare decisis
requires preserving the right to elective abortion, and write or join a “rea-
soned judgment” explaining why the State’s interest in protecting the pre-
viable fetus outweighs the woman’s interest in an elective abortion.25

Doing so, of course, would expose Justice Kennedy to intense criticism
from both defenders of the right to elective abortion (for publicly undermin-
ing it), and from its opponents (for nevertheless preserving it via stare deci-
sis). On the other hand, as I will now explain, this approach would also
enable Kennedy to make common cause with the four generally conservative

mind. Were Justice Kennedy or any of the liberal Justices to be replaced by a Justice open
to overruling Roe and Casey, there would be a potential majority to do so.

23 My interpretations of Casey, Roe, and the Court’s other decisions are based on the
opinions of the Court in those cases, which constitute the judge-made constitutional law
arising out of them, and on the dissenting and concurring opinions, which stake out the
official, public positions of the Justices who signed them. I have not relied on sources such
as the papers of individual Justices, which might shed light on the Justices’ motivations and
deliberations, but cannot alter the public meaning of their opinions.

24 Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 871 (1992) (plurality
opinion).

25 Michael Stokes Paulsen has argued that “Congress may, by prospective legislation—
for abortion cases or any others—direct the Court to decide constitutional or statutory
interpretation issues without regard to prior precedent (aside from the precedent’s persua-
sive value to the Court on the merits).” Michael Stokes Paulsen, Abrogating Stare Decisis by
Statute: May Congress Remove the Precedential Effect of Roe and Casey ?, 109 YaLE L.J. 1535, 1540
(2000). If Paulsen is right on this score, and if Congress were to enact such legislation, it
would no longer be possible for Justice Kennedy (or any other Justice) to declare the right
to elective abortion to be erroneous, while voting to reaffirm it on stare decisis grounds.
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Justices in crafting an abortion jurisprudence that more persuasively justifies
the interpretation of Casey that Kennedy has championed. And it would pre-
vent the erroneous constitutional judgment on which the right to elective
abortion now rests from distorting the Court’s consideration of related issues
involving state regulation that seeks to protect post-conception fetal life.
Just as the Court is deeply divided over the very survival of the right to
elective abortion, it is deeply divided when it comes to interpreting Casey. No
Justice disputes that the entire joint opinion in Casey is controlling law,26 that
Casey reaffirmed Roe’s “essential holding,”27 and that under Casey, regula-
tions of pre-viability abortions are unconstitutional if they impose an undue
burden on women’s access to elective abortions.?® But apart from those core

26 In the twenty-plus years since Casey was decided, all the Justices who have expressed
an opinion have agreed that the joint opinion in Casey, including the portions joined only
by its three authors (the “plurality opinion”) as well as those joined by Justices Blackmun
and Stevens (the “majority opinion”), constitutes the Court’s authoritative ruling under
the rule in Marks v. United States, 430 U.S. 188, 193 (1977) (holding that when “no single
rationale explaining the result enjoys the assent of five Justices, ‘the holding of the Court
may be viewed as that position taken by those Members who concurred in the judgments
on the narrowest grounds’” (quoting Gregg v. Georgia, 428 U.S. 153, 169 n.15 (1976)
(plurality opinion))); see also Carhart I, 530 U.S. 914, 952 (2000) (Rehnquist, C.J., dissent-
ing) (citing Marks, 430 U.S. at 193) (applying the rule in Marks to the plurality opinion in
Casey). Parts I-II, V-A, V-C, and VI of the Casey joint opinion constitute the majority opin-
ion, because both Justice Blackmun and Justice Stevens joined them. Because neither
Blackmun nor Stevens joined Parts IV, V-B, or V-D, and Blackmun did not join Part V-E,
those Parts constitute the plurality opinion. In Ayotte v. Planned Parenthood of Northern New
England, a unanimous Court treated the Casey joint opinion’s “significant health risks” test
for the right to a health-preserving abortion as controlling law, see 546 U.S. 320, 327-28
(2006) (quoting Casey, 505 U.S. at 879), and both the majority and dissenting opinions in
the Court’s two partial-birth abortion decisions purported to apply the Casey plurality’s
undue-burden standard, see Carhart II, 550 U.S. 124, 150, 156 (2007) (rejecting undue-
burden challenges to the Federal Partial-Birth Abortion Ban Act of 2003); id. at 188-89
(Ginsburg, J., dissenting) (finding an undue burden on the relevant class of women under
Casey); Carhart I, 530 U.S. at 945-46 (holding that Nebraska’s statute prohibiting partial-
birth abortions imposed an undue burden); id. at 957 (Kennedy, J., dissenting) (finding
no undue burden); id. at 982 (Thomas, J., dissenting) (same). Thus, subject to the usual
rules distinguishing dicta from holdings and their supporting rationales, the entire joint
opinion in Casey is binding law, because on the issues it addresses, the three-Justice “plural-
ity” portions of that opinion allow more state regulation of abortion than Justices Black-
mun and Stevens would have allowed, but less regulation than the four dissenters (Chief
Justice Rehnquist and Justices White, Scalia, and Thomas) would have permitted. Put less
technically, there were five votes in Casey to strike down any law that is inconsistent with the
plurality opinion’s strictures, and seven votes in Casey to uphold any law that complies with
them.

27  Casey, 505 U.S. at 846 (majority opinion) (reaffirming that a woman has a right to
clective abortion prior to viability, that states may prohibit postviability abortions unless
necessary to preserve the health of the mother, and that the state has a legitimate interest
in protecting fetal life throughout pregnancy).

28  Casey also indicates that regulations of pre-viability abortions must be “reasonably
related” to the State’s interest in protecting fetal life. Id. at 878 (plurality opinion).
Although Casey does not expressly say so, this “reasonably related” requirement presuma-
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principles, the Court is for now divided into two camps. Justice Kennedy
adheres unwaveringly to an interpretation of Casey that gives states much
greater freedom to regulate pre-viability abortions than Roe’s strict-scrutiny
regime did.2° For Kennedy, a crucial feature of Casey was the plurality’s con-
clusion that Roe and later decisions seriously undervalued the State’s “legiti-
mate and substantial interest in preserving and promoting fetal life.”3® Chief
Justice Roberts and Justices Scalia, Thomas, and Alito agree with this inter-
pretation of Casey, thus creating a five-Justice coalition that interprets and
applies the “balance” struck in Casey to give states substantial leeway to regu-
late (but not to prohibit) elective abortions in ways designed to persuade
women—directly or indirectly—not to have them.3!

Justices Ginsburg and Breyer anchor the other camp. They accept
Casey’s reaffirmation and modifications of Roe as authoritative, but in prac-
tice their interpretation of Casey stresses the former and downplays the latter:
they would give far less latitude to states to regulate pre-viability abortions in
the name of protecting fetal life than Kennedy and the conservatives.32
Although Justices Sotomayor and Kagan have yet to declare their views, it
seems likely that they would join forces with Ginsburg and Breyer in tilting
Casey’s balance toward “close scrutiny” of regulations that seek to protect pre-
viable fetal life by restricting “a woman’s reproductive choices.”33

The upshot is that there is neither a realistic prospect that today’s Court
will overrule Roeand Casey, nor that it will reinstate Roe’s strict scrutiny. Con-
sequently, the battle is over how Casey should be interpreted, and whether
the right to elective abortion should be treated as a dubious but established
doctrine that ought not be extended, or instead as one manifestation of a
vital principle of reproductive liberty that trumps state concern with protect-
ing fetal life.

bly applies to regulations that are justified on maternal-health grounds—as the undue bur-
den test unquestionably does. See id. (“Unnecessary health regulations that have the
purpose or effect of presenting a substantial obstacle to a woman seeking an abortion
impose an undue burden on the right”). Carhart I, however, implies that the “reasonably
related” test entails only rational basis review. See 550 U.S. at 158 (“Where it has a rational
basis to act, and it does not impose an undue burden, the State may use its regulatory
power . . . in furtherance of its legitimate interests . . . .”).

29  See Carhart II, 550 U.S. at 146 (majority opinion) (authored by Justice Kennedy);
Carhart I, 530 U.S. at 956-57 (Kennedy, J., dissenting).

30  Carhart II, 550 U.S. at 145; see also Carhart I, 530 U.S. at 956-57.

31  Carhart II, 550 U.S. at 146 (asserting that Casey “struck a balance” that “was central
to its holding”); id. at 168 (Thomas, ., concurring) (stating that the Court’s opinion “accu-
rately applies current jurisprudence,” including Casey).

32  Justice Ginsburg’s dissent in Carhart II treats Casey as concerned above all with
removing doubts about the scope and validity of the right to elective abortion, 550 U.S. at
169 (Ginsburg, J., dissenting), claims that Carhart I exhibited “fidelity to the Roe Casey line
of precedent,” id. at 170, and treats all the Court’s pre- Carhart IT abortion decisions, includ-
ing Casey, as engaging in “close scrutiny” of “state-decreed limitations on a woman’s repro-
ductive choices,” id. at 171.

33 Id. at 171.
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Suppose, then, that Justice Kennedy—while continuing to uphold the
right to elective abortion and the undue-burden test on stare decisis
grounds®*—were to join the four conservative Justices in explicitly affirming
that the state’s interest in protecting pre-viable fetal life outweighs the
woman’s interest in an elective abortion. What would be the effects of such a
ruling?

A first set of consequences concerns what we might call the domain of
Roe’s central holding. Under the potential ruling we are considering, stare
decisis would preserve only the right to elective abortion prior to viability, not
the interest-balancing judgment underpinning that right. As a result, for purposes
of deciding reproductive-rights issues other than prohibitions on elective
abortions or regulations that burden women’s ability to terminate their
unwanted pregnancies, the Court would employ the newer and contrary
judgment. This difference would profoundly alter the Court’s reasoning in
ways that favored state legislation to protect post-conception fetal life. In par-
ticular, if the interest-balancing judgment on which the right to elective abor-
tion rests is erroneous, it should not be used as the basis for recognizing new
reproductive rights. Instead, the Court should engage in interest-balancing
that takes into account the overriding weight of the state’s interest in pre-
viable fetal life.

Two examples will illustrate the impact this change would have in the
field of reproductive rights within which Casey is likely controlling.3> Con-
sider first a case challenging a hypothetical statute that forbids the destruc-
tion of cryopreserved embryos and requires that, if not implanted in the
biological mother or a surrogate within twenty years after they are created,
they must be transferred to the state for attempted implantation in a willing
gestational mother.?6 The newly applicable interest-balancing judgment—
that the state’s interest in pre-viable, post-conception fetal life outweighs the

34  Alternatively, the hypothetical ruling could preserve the ban on state laws prohibit-
ing pre-viability elective abortions on stare decisis grounds, while abandoning the undue-
burden test for pre-viability abortion regulations. Space does not permit me to explore
this intriguing possibility, which would require the Court to craft a substitute for the
undue-burden test.

35 Although Justice Kennedy’s opinion for the Court in Obergefell v. Hodges does not
discuss or even cite Casey, it endorses and applies a “reasoned judgment” approach to
substantive due process that plainly bears some resemblance to Casey’s own version of “rea-
soned judgment.” Compare 135 S. Ct. 2584, 2598 (2015), with Planned Parenthood of Se.
Pa. v. Casey, 505 U.S. 833, 849-50 (1992). Obergefell marks the first substantive due process
decision since Casey in which five Justices expressly invoked the “reasoned judgment” for-
mulation. Their four dissenting colleagues were united in rejecting that approach and
adhering to the tradition-centered Glucksberg test. See 135 S. Ct. at 2618 (Roberts, CJ.,
dissenting); id. at 2640 (Alito, J., dissenting).

36 Although no state currently has such a statute, Louisiana prohibits the intentional
destruction of cryopreserved embryos, La. Star. ANN. § 9:129 (2008), and requires that
cryopreserved embryos be made available for adoption by other IVF patients if the biologi-
cal parents renounce their parental rights to in utero implantation, id. § 9:130.
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woman'’s interests in an elective abortion®’—implies a fortiori that the State’s
interest in the cryopreserved embryo outweighs the woman’s interest in
preventing its further development. A woman’s interest in preventing her
cryopreserved embryo from becoming a child is clearly less weighty than her
interest in an elective abortion, because the latter includes her parallel inter-
est in preventing her fetus from becoming a child plus her interest in avoid-
ing the burdens of pregnancy and childbirth. The state’s interest, which by
hypothesis outweighs both of the woman’s interests in an elective abortion,
must therefore outweigh her interest in preventing the development of her
cryopreserved embryo.

Here is a second—albeit as yet futuristic—hypothetical. Imagine that
artificial wombs become available, as do fetus-sparing abortion methods3®
that enable aborted fetuses safely to be transferred to, and gestated in, artifi-
cial wombs at reasonable expense at any stage of pregnancy.?® In the after-
math of these developments, suppose that a state enacts a fetal-rescue law
prohibiting fetus-killing abortions and requiring that aborted fetuses be
transferred to the state for gestation in artificial wombs at state expense. In a
case challenging this hypothetical fetal-rescue statute, the relevant interests
to be balanced would be the state’s interest in protecting pre-viable fetal life
and the woman’s interest in ensuring the death of her fetus lest it become a
child. As in the previous example, the woman’s interest is unquestionably
less weighty than her combined interests in an elective abortion, which
include both her interest in ensuring the death of her fetus and her interest
in avoiding pregnancy and childbirth. Given that the state’s interest in pre-
viable fetal life outweighs the woman’s combined interests in an elective
abortion, the constitutionality of a fetal-rescue program follows a fortiori.*°

37 Under Roeand Casey, the state’s important interest in protecting fetal life extends to
all post-conception fetal life. See infra Part II. As I argue elsewhere, it should therefore
encompass cryopreserved embryos. See Stephen G. Gilles, Does the Right to Elective Abortion
Include the Right to Ensure the Death of the Fetus?, 49 U. RicH. L. Rev. 1009, 1055-63 (2015).

38 By “fetus-sparing abortion method,” I mean a procedure in which the physician
attempts prematurely to terminate a pregnancy by removing the fetus from the woman’s
body intact and alive. Currently, elective abortions almost always employ fetus-killing abor-
tion methods that ensure the death of the fetus before it is removed from the woman’s
body. See Carhart I, 530 U.S. 914, 923-29 (2000) (describing first- and second-trimester
abortion methods).

39 It is unclear whether or when artificial wombs will become practicable, let alone
whether they will be reliably effective and not prohibitively expensive. See Gilles, supra
note 37, at 1011-12.

40 A fetal-rescue program could be challenged on other grounds as well. In particular,
it could be argued that the right to an elective abortion encompasses both a woman’s right
to terminate her pregnancy and a distinct right to ensure the death of her pre-viable fetus,
or alternatively that such a statute would impose an undue burden on women’s access to
clective abortions. Elsewhere, I evaluate and reject these challenges to fetal-rescue pro-
grams. See Gilles, supra note 37, at 1022—25. As I also argue there, fetal-rescue programs
should survive an interest-balancing analysis even assuming that the woman’s combined
interests in an elective abortion outweigh the state’s interest in protecting pre-viable fetal
life. Id. at 1025-55. Obviously, however, a declaration by the Court that the state’s interest
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Yet another important consequence concerns the meaning and applica-
tion of Casey’s undue-burden standard. In his dissent in Stenberg v. Carhart
(Carhart I), Justice Scalia asserted that what one considers an “undue bur-
den” is ultimately “a value judgment, dependent upon how much one
respects (or believes society ought to respect) the life of a partially delivered
fetus, and how much one respects (or believes society ought to respect) the
freedom of the woman who gave it life to kill it.”*! This is an exaggeration:
under the undue-burden standard, any regulation that imposes a “substantial
obstacle” to women’s access to elective abortions is unconstitutional, no mat-
ter how many fetuses it may save.*? Nevertheless, one’s view about what con-
stitutes a “substantial obstacle” may be influenced by the comparative value
judgment Scalia describes. To someone who thinks the woman’s interest in
an elective abortion is disproportionately greater than the state’s interest in
protecting fetal life, a state regulation that makes access to abortions mod-
estly more difficult is likely to seem unduly burdensome even if it saves many
fetal lives. To one who thinks the state’s interest outweighs the woman’s, the
burden may seem insubstantial because it is clearly justified.

To be sure, stare decisis requires that the undue-burden standard not be
interpreted in a manner inconsistent with the interest-balancing judgment
whose validity the Casey plurality assumed when it adopted that standard. But
this requirement is no bar to interpreting the undue-burden standard as
expressing an implicit judgment that the state’s interest in protecting pre-
viable fetal life is almost as weighty as the woman’s interest in an elective abor-
tion. Were the Court explicitly to adopt that interpretation of the undue-
burden standard, it would provide much-needed guidance for the lower
courts, more clearly convey the thrust of Justice Kennedy’s understanding of
Casey (as expressed in his dissent in Carhart I and his majority opinion in
Gonzales v. Carhart ( Carhart 1I)), and provide a foundation on which Kennedy
and the conservative Justices could present a more convincing explanation
than they have so far offered for interpreting Casey’s undue-burden standard
to give substantial leeway to state regulation protective of pre-viable fetal life.

in the pre-viable fetus outweighs the woman’s combined interests in an elective abortion
would strengthen the constitutional case for upholding fetal-rescue programs.

41 530 U.S. at 954-55 (Scalia, J., dissenting).

42  See Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 877 (1992) (plurality opin-
ion) (explaining that no law imposing an undue burden “could be constitutional”). The
Courts of Appeals are currently split on whether balancing plays a role in undue burden
analysis. Compare, e.g., Whole Woman’s Health v. Lakey, 769 F.3d 285, 297 (5th Cir. 2014),
vacated in part, 135 S. Ct. 399 (mem.) (2014) (in applying the undue-burden test, stating
that “we do not balance the wisdom or effectiveness of a law against the burdens the law
imposes”), with Planned Parenthood Ariz., Inc. v. Humble, 753 F.3d 905, 912 (9th Cir.
2014) (“The more substantial the burden, the stronger the state’s justification for the law
must be to satisfy the undue burden test; conversely, the stronger the state’s justification,
the greater the burden may be before it becomes ‘undue.’”), cert. denied, 135 S. Ct. 870
(2014) (mem.). That question is beyond the scope of this Article. The Supreme Court
may have occasion to address it in Whole Women’s Health v. Cole, No. 15274, 2015 WL
5176368 (U.S. Nov. 13, 2015).
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In short, a Supreme Court ruling that the state’s interest in pre-viable
fetal life outweighs the woman’s interest in an elective abortion as an original
matter would put some real teeth in Casey’s assurances that the states may
legislate “to promote the life of the unborn and to ensure respect for all
human life and its potential,”*3 without disturbing Casey’s stare decisis-based
reaffirmation of Roe’s essential holding. Casey adopted a new, interest-bal-
ancing framework for the right to elective abortion while preserving the core
of that right. But by declining to address whether the right to elective abor-
tion can be justified in interest-balancing terms, Casey opened the door to
unduly stringent applications of the undue-burden standard and, no less
importantly, to future extensions of the right. By ruling that the state’s inter-
est in protecting pre-viable fetal life outweighs the woman’s interest in an
elective abortion, while preserving that right on stare decisis grounds, the
Court could ensure that the balance it struck in Casey—and that “was central
to its holding”#*—is maintained and consistently enforced.

I. Casey’s INTEREST-BALANCING METHODOLOGY, AND CASEY’'S FAILURE TO
AppLy IT TO THE CRUCIAL JUDGMENT ON WHICH CASEY GROUNDED
THE RIGHT TO ELECTIVE ABORTION

It is not generally appreciated that Casey reinvented the doctrinal foun-
dation of the right to elective abortion while simultaneously reaffirming that
right—or that this reinvention is crucial to understanding Casey’s implica-
tions. Roeand subsequent pre-Casey decisions had declared that the woman’s
right to elective abortion is fundamental, that only a compelling state interest
can override such a right, and that the state’s legitimate interest in protecting
fetal life does not become compelling until the fetus is viable.*> In Casey, a
five-Justice majority reaffirmed Roe’s holdings that there is a constitutional
right to elective abortion, that this right extends until viability, and that the
State “has legitimate interests from the outset of the pregnancy in protect-
ing . . . the life of the fetus that may become a child.”*® Yet only Justice
Blackmun, in a separate opinion, defended Roe¢’s treatment of the right to
elective abortion as a fundamental right that triggers “strict scrutiny,” mean-
ing that it can be infringed only by legislation that is narrowly tailored to

43 Carhart I, 530 U.S. at 957 (Kennedy, J., dissenting); see also Casey, 505 U.S. at 871-73
(plurality opinion).

44 Carhart I, 550 U.S. 124, 146 (2007).

45 The pre-Casey Court did not always characterize the right to elective abortion as a
fundamental right that triggers strict scrutiny. See, e.g., Bellotti v. Baird, 443 U.S. 622, 640
(1979) (asking whether an abortion regulation “unduly burden[s] the right to seek an
abortion,” without mentioning strict scrutiny). In Casey, however, eight Justices joined
opinions characterizing the Court’s overall pre- Casey approach as “strict scrutiny.” 505 U.S.
at 871; id. at 929-30 (Blackmun, J., concurring in part, concurring in the judgment in part,
and dissenting in part); id. at 953-54 (Rehnquist, C.J., concurring in the judgment in part
and dissenting in part). Justice Stevens was silent on this issue.

46  Casey, 505 U.S. at 846 (majority opinion).
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advance a compelling state interest.*” The majority opinion in Casey,
coauthored by Justices O’Connor, Kennedy, and Souter, and joined by Jus-
tice Blackmun and Justice Stevens, jettisoned Roe’s fundamental-right/com-
pelling state interest framework in favor of an interest-balancing one.*® On
the strength of its “explication of individual liberty . . . combined with the
force of stare decisis,”*® the Casey Court reaffirmed the right to elective abor-
tion in explicit interest-balancing terms: “[b]efore viability, the State’s inter-
ests are not strong enough to support a prohibition of abortion or the
imposition of a substantial obstacle to the woman’s effective right to elect the
procedure.”>0

The same interest-balancing approach is evident in the three-Justice plu-
rality portion of the Casey joint opinion—which, as previously noted, repre-
sents the holding of the Court on the issues it addresses.>! Rather than
framing their reaffirmation of the viability line in Roe’s compelling-state-
interest terms, Justices O’Connor, Kennedy, and Souter simply held that via-
bility is the time when “the State’s interest in life has sufficient force so that
the right of the woman to terminate the pregnancy can be restricted.”52

Interest-balancing likewise played a central role in the Casey plurality’s
abandonment of Roe’s trimester framework and strict-scrutiny approach.
The Casey plurality argued that Roe’s recognition of the state’s legitimate
interest in fetal life had “been given too little acknowledgment and imple-
mentation by the Court in its subsequent cases,” and that “in practice” the
trimester framework “undervalues the State’s interest in the potential life
within the woman.”®® In its place, the plurality adopted the undue-burden
standard, under which a state regulation seeking to protect fetal life is uncon-
stitutional if it has “the purpose or effect of placing a substantial obstacle in
the path of a woman seeking an abortion of a nonviable fetus.”>* Whether or
not interest-balancing plays a part in applying the undue-burden standard,??
that standard is not a balancing test, because any regulation that imposes a
“substantial obstacle” to women’s access to elective abortions is unconstitu-

47 Id. at 934 (Blackmun, J., concurring in part, concurring in the judgment in part,
and dissenting in part).

48 Casey’s interest-balancing approach was not unprecedented. See Cruzan v. Mo.
Dep’t of Health, 497 U.S. 261, 279 (1990) (“[D]etermining that a person has a ‘liberty
interest’ under the Due Process Clause does not end the inquiry; ‘whether respondent’s
constitutional rights have been violated must be determined by balancing his liberty inter-
ests against the relevant state interests.”” (quoting Youngberg v. Romeo, 457 U.S. 307, 321
(1982))).

49  Casey, 505 U.S. at 853 (majority opinion).

50 Id. at 846.

51  See supra note 26.

52 Casey, 505 U.S. at 869 (plurality opinion); see also id. at 861 (majority opinion)
(describing viability as “the point at which the balance of interests tips”).

53 Id. at 871, 875 (plurality opinion).

54  Id. at 877.

55 See supra note 42.
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tional.’¢6 The undue-burden standard is, however, the result of interest-bal-
ancing, as the plurality confirms by describing it as “the appropriate means of
reconciling the State’s interest with the woman’s constitutionally protected
liberty.”>?

Thus, in the very act of reaffirming the woman’s right to elective abor-
tion before viability, the Casey joint opinion established a less protective form
of heightened scrutiny for the woman’s liberty interest in terminating her
pregnancy, and a new, interest-balancing foundation for the right to elective
abortion.?® Like Roe, Casey argued that the woman'’s liberty interest was enti-
tled to heightened constitutional protection in light of the intimate nature of
the woman’s abortion decision and the heavy burdens prohibitions on abor-
tion impose on women facing unwanted pregnancies.>® But instead of classi-
fying the right to elective abortion as “fundamental,” and then asking when
the state’s interest becomes compelling, Casey characterized the right to elec-
tive abortion as grounded in a judgment that the woman’s specially protected

56  See Casey, 505 U.S. at 877 (stating that no law imposing an undue burden “could be
constitutional”).

57 Id. at 876; see also Carhart II, 550 U.S. 124, 126 (2007) (stating that in adopting the
undue-burden standard “Casey struck a balance”). The Casey plurality’s implicit interest-
balancing logic presumably goes something like this: the right to elective abortion now
rests on an interest-balancing judgment that the woman’s overall interest in an elective
abortion outweighs the state’s interest in protecting pre-viable fetal life. A law seeking to
protect fetal life by prohibiting elective abortions before viability is therefore unconstitu-
tional. Consequently, any law whose purpose or effect is to erect a substantial obstacle to
women’s access to abortion—thereby effectively prohibiting a significant number of
women from obtaining elective abortions—must also be unconstitutional: even if the law
advances the state’s interest in protecting fetal life, that interest is outweighed by the lib-
erty interests of the women whose access to elective abortion it forecloses.

58 Of course, each of the Court’s familiar levels of scrutiny (strict, intermediate, and
rational-basis) involves some balancing of interests. See Alan Brownstein, How Rights Ave
Infringed: The Role of Undue Burden Analysis in Constitutional Doctrine, 45 HastiNGs L.J. 867,
909 n.171 (1994) (even “[s]trict scrutiny review involves balancing” because “[t]he deter-
mination of what constitutes a compelling state interest inevitably requires a value judg-
ment by the reviewing court”). But rather than directly comparing the respective weights
of the competing interests, each level of scrutiny specifies the requisite quality the govern-
ment interest must possess to ensure that the law is constitutional. Thus, a state law that
burdens a fundamental right must be narrowly tailored to advance a compelling state inter-
est, while a state law that burdens ordinary social and economic liberties need only be
rationally related to a legitimate state interest. Intermediate scrutiny comes closest to direct
interest-balancing, but typically requires a showing that the interference with protected
liberty is necessary to substantially advance an important state interest. See, e.g., Sell v.
United States, 539 U.S. 166, 180-81 (2003). The interest-balancing utilized in Cruzan and
Casey, by contrast, simply requires the Court to determine whether the specially protected
liberty interest is weightier than the important state interest. That task is carried out not by
classifying the state interest (e.g., as “compelling”) but by a careful evaluation and compari-
son of the competing interests. For example, Cruzan describes Jacobson v. Massachusetts,
197 U.S. 11, 24-30 (1905), as a case in which “the Court balanced an individual’s liberty
interest in declining an unwanted smallpox vaccine against the State’s interest in prevent-
ing disease.” Cruzan v. Mo. Dep’t of Health, 497 U.S. 261, 278 (1990).

59  See Roe v. Wade, 410 U.S. 113, 152-53 (1973).
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liberty interest in terminating her pregnancy outweighs the state’s interest in
protecting pre-viable fetal life.5°

Nevertheless, the Casey majority pointedly refrained from endorsing that
interest-balancing judgment on the merits. Instead, it explained that “the
reservations any of us may have in reaffirming the central holding of Roe are
outweighed by the explication of individual liberty we have given combined
with the force of stare decisis.”®! As Section IL.D will explain, Casey’s reliance
on stare decisis has important implications for the interest-balancing ques-
tion on which the validity of the right to elective abortion now depends: does
the state’s interest in protecting the pre-viable fetus outweigh the woman’s
interests in terminating her unwanted pregnancy? The joint opinion in Casey
leaves no doubt that its coauthors framed the question in this way, that they
seriously considered the arguments on both sides,®? and that they had grave
doubts as to whether it could be answered in favor of the woman’s liberty.
The joint opinion refuses to reveal just how its authors would have answered
that question, or what reasons they would have relied on in doing so. With-
out pretending to speak for any of them, this Article will present an interest-
balancing analysis that conforms to Casey’s methodology and that proceeds
on the terms stated or implied by the joint opinion.

Before turning to that task, it is necessary to consider how an interest-
balancing analysis should proceed in light of Casey. The Casey plurality did
not explain how interest-balancing should be carried out in future cases
involving reproductive rights.® This much, however, seems clear: interest-
balancing calls for a comparison of the respective individual and governmen-
tal interests and a “reasoned judgment” about their relative weights.6* As
applied to the right to elective abortion, that entails an examination of the
woman’s liberty interests in terminating her pregnancy, a parallel examina-
tion of the state’s interest in protecting pre-viable fetal life, and a judgment—

60 Cf. id., at 165 (declaring that the Court’s “holding . . . is consistent with the relative
weights of the respective interests involved”).

61 Casey, 505 U.S. at 853 (majority opinion).

62 Id. (“[W]e appreciate the weight of the arguments made on behalf of the State . . .
which in their ultimate formulation conclude that Roe should be overruled . . . .”).

63 The Casey Court made no attempt to supply an overarching theory that would
explain why it substituted interest-balancing for fundamental-rights analysis. As Cass Sun-
stein has suggested, Casey is thus a leading example of an “incompletely theorized” deci-
sion in a watershed constitutional case. Cass R. Sunstein, Incompletely Theorized Agreements,
108 Harv. L. Rev. 1733, 1742-43 (1995). The fact remains that interest-balancing is cen-
tral to Casey’s rationale for the right to elective abortion that it reaffirms. Accordingly,
without trying to construct a comprehensive theory to account for Casey’s interest-balanc-
ing methodology, this Article employs that methodology to evaluate the interest-balancing
judgment Casey reaffirmed on stare decisis grounds.

64 Casey, 505 U.S. at 849 (explaining that the “adjudication of substantive due process
claims” requires the Court to exercise its “reasoned judgment”); see also Washington v.
Glucksberg, 521 U.S. 702, 767 (1997) (Souter, J., concurring in the judgment) (“This
approach calls for a court to assess the relative ‘weights’ or dignities of the contending
interests . . ..”).
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in the form of an explanation, not merely a conclusion—about the compara-
tive weight these competing interests should receive.%®

The next question is what types of evidence should be considered in
assessing the relative strengths of the state’s interest in protecting the pre-
viable fetus and the woman’s interests in terminating her pregnancy. One
important source of judgments about the strength of these conflicting inter-
ests is the Court’s own opinions, and the inferences that can reasonably be
drawn from them. As we’ll see, the joint opinion in Casey made extensive use
of Roe for this purpose, and important inferences can also be drawn from
Casey itself. By contrast, the joint opinion in Casey conspicuously did not rely
on Roes controversial account of the history of Anglo-American abortion
law,%6 electing instead to present a fuller version of Roe’s account of the con-
temporary importance of abortion liberty to women. Moreover, by substitut-
ing an interest-balancing approach for Roes fundamental-rights
methodology, Casey avoided the question whether the right to elective abor-
tion has the requisite grounding in our nation’s history and traditions to
qualify as “fundamental.” Under Casey’s approach, the woman’s interests,
even if lacking strong support in history and tradition, might nevertheless
outweigh the state’s.

Still, as Part IV will explain in more depth, it does not follow that history
and tradition are irrelevant. Rather than balancing the woman’s interests
against the state’s, Casey reaffirmed the right to elective abortion by giving
decisive weight to stare decisis, including closely related considerations of
“Institutional integrity.”57 Had the Casey plurality engaged in a full interest-
balancing analysis, history would presumably have informed the Justices’
comparative assessment of the competing interests, whether or not they gave

65 The Court’s recent decision in Obergefell v. Hodges, 135 S. Ct. 2584 (2015), also pro-
vides little guidance about the workings of its “reasoned judgment” approach to substan-
tive due process. Space does not permit me to explore Obergefell's version of “reasoned
judgment” in depth, but a barebones summary is in order. The Court’s initial holding that
“same-sex couples may exercise the fundamental right to marry,” 135 S. Ct. at 2605, rests
on the importance of marriage to persons, including homosexual persons, as well as the
various harms gays and lesbians (and their children) suffer from laws prohibiting same-sex
marriage, id. at 2599-602. The opinion then asks whether there is “a sufficient justification
for excluding the relevant class from the right,” id. at 2602, and finds that there is not,
because (in the Court’s view) same-sex marriage will not harm same-sex couples, third
parties, or “marriage as an institution.” Id. at 2606-07. Although this reasoning does not
expressly balance interests, it can readily be characterized as a form of interest-balancing.

66 Roe's history of abortion law is comprehensively and devastatingly critiqued in
JoserH W. DELLAPENNA, DISPELLING THE MYTHS OF ABORTION HISTORY (2006). See infra Part
Iv.

67 505 U.S. at 845-46. The Casey Court used “institutional integrity” as a shorthand for
its claim that in the “rare” cases in which “the Court’s interpretation of the Constitution
calls the contending sides of a national controversy to end their national division by
accepting a common mandate rooted in the Constitution,” the Court’s “decision requires
an equally rare precedential force to counter the inevitable efforts to overturn it and to
thwart its implementation.” Id. at 867 (majority opinion). In substance, that is an argu-
ment for giving stare decisis “rare . . . force” as applied to the right to elective abortion. Id.
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it controlling weight.®® Accordingly, Part IV will address the history of Anglo-
American abortion law—and critique Roe’s claims about that history—insofar
as it bears on the comparative strength of the state’s interest in pre-viable
fetal life and the woman’s interests in terminating her pregnancy.

In short, the version of interest-balancing that seems most consistent
with Casey, and that will be presented in this Article, is one that (1) analyzes
and applies the Court’s precedents (particularly Roe and Casey) dealing with
those interests (Part II); (2) provides thorough descriptions—and evalua-
tions—of the state’s interest in protecting the pre-viable fetus and of the
woman’s interests in an elective abortion, and presents arguments bearing on
which interest is stronger as a matter of “reasoned judgment” (Part III); and
(3) considers what the Anglo-American legal tradition implies about the
value of pre-viable fetal life as compared with the woman’s interests in termi-
nating her pregnancy (Part IV).

II. PRECEDENT: THE STATE’S INTEREST IN PRE-VIABLE FETAL LIFE ACCORDING
TO ROE AND CASEY®®

A. Roe’s View of the Fetus as “Potential Human Life”

A careful description of the state’s interest in pre-viable fetal life must
begin with Roe’s often-overlooked treatment of that interest. Roe’s account
comes in two stages: a preliminary discussion in the context of possible justifi-
cations for laws prohibiting abortions (Part VII of the opinion), and a later
dispositive treatment focusing on whether, when, and why the state may
claim a compelling interest in protecting fetal life (Part IX-B).

In Part VII of its opinion, the Roe Court contrasted two versions of the
state interest in protecting fetal life throughout pregnancy. The strong ver-
sion—on which Texas relied and which the Court ultimately rejected—
claimed that the state has an overriding interest in “protecting prenatal
life . . . on the theory that a new human life is present from the moment of
conception.””® On this view, “the interest of the embryo or fetus” should
prevail unless the woman’s life is “at stake, balanced against the life she car-
ries within her.””! The weaker version—which the Court ultimately permit-
ted states to invoke—relied on “the less rigid claim that as long as at least

68 The two leading examples of post-Casey substantive due process decisions declining
to follow the tradition-centered Glucksberg approach are Obergefell and Lawrence. In both
cases, Justice Kennedy’s opinions for the Court considered the relevant history and tradi-
tions, while refusing to be bound by or restricted to them. See Obergefell, 135 S. Ct. at 2598
(“History and tradition guide and discipline this inquiry but do not set its outer bounda-
ries.”); Lawrence v. Texas, 539 U.S. 558, 565-71 (2003) (discussing the history of laws regu-
lating homosexual conduct, while giving greater weight to “our laws and traditions in the
past half century”).

69 An abridged version of Part II previously appeared in a companion article that I
originally anticipated would be published after this one. See Gilles, supra note 37, at
1031-39.

70 Roe v. Wade, 410 U.S. 113, 150 (1973).

71 Id.
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potential life is involved,” the state has a “legitimate” interest in protecting the
fetus.”?

The Roe Court viewed the strong version of the state’s interest as “rigid”
because that theory holds that the fetus is normatively (as well as biologically)
human regardless of its stage of development (that is, from conception
on).”® Roe did not suggest—nor could it have—that there is any serious
debate about whether a fertilized ovum, an embryo, or a fetus is a living
organism, or about whether that organism is biologically human (that is,
belongs to the species homo sapiens), or about whether it is genetically distinct
from its pzurents.74 The debate, rather, is about when in its development this
living being becomes “a new human life””>—by which the Roe Court plainly
meant an entity worthy of the same respect and protection we generally
accord to normatively human beings. The “less rigid” view that from concep-
tion on “at least potential life is involved””® resolves that debate by positing
that new, normatively human life is not present until some later point in
biological human development.”” As Roe elsewhere emphasized, there is a
range of opinions (including “mediate animation,” quickening, viability, and
birth) about when this point is reached.”® All these views, however, agree
that prior to whatever stage is thought to be critical, the living fetus is only
potentially human, and accordingly that the state’s interest in protecting it
cannot be as strong as the state’s interest in protecting a normatively human
being.

Roe's terminology confirms this analysis: the opinion interchangeably
employs the terms “potential life,””® “potential human life,”8® and “the
potentiality of human life,”®! and uses them in contradistinction to the terms

72 Id.

73 Of course, many people who subscribe to this theory believe that every living organ-
ism that is biologically human is épso facto normatively human, and for them this distinction
is itself an artificial one. The formulation in text is meant to capture the character of their
disagreement with developmentalists (i.e., those who think we become normatively human
only at some post-conception stage in our development) in language that is congenial to
the latter.

74 See Carhart II, 550 U.S. 124, 147 (2007) (“[Bly common understanding and scien-
tific terminology, a fetus is a living organism while within the womb, whether or not it is
viable outside the womb.”).

75 Roe, 410 U.S. at 150 (emphasis added).

76 Id.

77 Christopher Kaczor calls this the “gradualist view of human moral worth,” and
describes gradualists as holding that “[t]he right to life is a right one attains sometime
between conception and birth.” Christopher Kaczor, Equal Rights, Unequal Wrongs, FIrsT
THiNGs, July 2011, at 1-2, http://www.firstthings.com/article/2011/07/equal-rights-une
qual-wrongs. Although Roe does not mention the opinion that we do not become persons
until well after birth, some contemporary writers have not hesitated to defend it. See, e.g.,
PETER SINGER, PrACTICAL ETHICS 171 (2d ed. 1993).

78  See Roe, 410 U.S. at 160.

79 Id. at 154.

80 Id. at 159.

81 Id. at 162.
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“new human life,”8? “life, as we recognize it,”3 and “persons in the whole
sense.”®* Thus, when Roe refers to “potential life,” it is using the word “life”
to refer to normatively human life, not biologically human life. Roe’s state-
ment that “recognition may be given to the less rigid claim that as long as at
least potential life is involved, the State may assert interests beyond the protec-
tion of the pregnant woman alone,”®5 must be read in light of this usage: the
state may claim an important interest in protecting the pre-viable fetus
because it is “at least” a living organism that is biologically human, and that
will naturally become a normatively human being if allowed to develop. That
is what it means to be “potential human life.”86

82 Id. at 150.
83 Id. at 161.
84 Id. at 162.
85 Id. at 150.

86 Jed Rubenfeld argues that Roe means something very different by “potential life™:
that the fetus is to be “considered solely as a ‘potential’ person,” and not as a living entity
in itself. See Jed Rubenfeld, On the Legal Status of the Proposition that “Life Begins at Concep-
tion”, 43 Stan. L. Rev. 599, 600 (1991). According to Rubenfeld, “[t]o understand the
fetus as a ‘potential life’ is not to understand it as an actual, but less than human, animal.”
Id. at 609. Indeed, Rubenfeld claims that an unfertilized ovum “also represents a potential
human life,” and therefore rejects the argument that “an ‘actual potential’ human life, or
some such thing, does not come into existence until conception.” Id. at 612. Unsurpris-
ingly, he concludes that “[w]e cannot ascribe to potential life an actual interest in any-
thing—and certainly not in its own life.” Id.

Rubenfeld misunderstands both the relevant facts about human development and the
construction the Roe Court put on those facts. The fetus is different from sperm and egg
because, unlike them, it is a complete living organism (a word that does not appear in
Rubenfeld’s article). Rubenfeld rejects the possibility that the embryo is “more ‘concrete’”
or “somehow ‘more actual’” than sperm and egg, because the “cells” of “pre-conception
potential lives . . . can be as biologically real and identifiable as those of a blastocyst,” and
because an embryo, no less than sperm and egg, “requires external resources and certain
acts by actual persons before it can become an actual life.” Id. at 613. But the claim that
the fetus is a new, “actual” life is not a claim that every new cell is a new life. It is a claim
that every new organism with the complete genetic endowment of its species is a new life.
Similarly, the importance of fertilization is not that it involves an “act[ | by actual persons,”
id.; it is that a complete organism is present only when the two gametes combine.
Rubenfeld gives the game away when he asserts that an embryo cannot “become an actual
life” without gestation. Id. Biologically speaking, an embryo is an actual life.

Rubenfeld also argues that sexual intercourse is no less a “natural process” than “gesta-
tion and delivery,” and that therefore “interference with sex” by contraception “would pre-
vent a potential life’s ‘natural’ progress toward actualization in the very same way that
abortion does.” Id. This argument misses the point. Although both contraception and
abortion disrupt natural processes, abortion causes the death of a biologically human
organism, and contraception does not.

As for the law, Rubenfeld ignores Roe’s recognition that abortion differs from contra-
ception because the pregnant woman “carries an embryo and, later, a fetus, if one accepts
the medical definitions of the developing young in the human uterus,” and that as a result,
“[t]he woman’s privacy is no longer sole.” Roe, 410 U.S. at 159. This entity—the fetus—is
the entity Roe refers to in the same paragraph as “potential human life.” Id. Contra
Rubenfeld, Roeviews the fetus as a second biological life that is not yet normatively human.
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At the same time, however, Roe's rhetoric seems calculated to distract
attention from what, on this view, the fetus is to what it supposedly is not (at
least early in its development): an actual, normatively human being. By
repeatedly calling the fetus “potential life,” the Roe Court invited readers to
conclude that normatively human life is the dog, and biologically human life
the tail. Worse yet, Roe’s trio of shorthands—“potential human life,” “poten-
tial life,” and “the potentiality of human life’—can readily be misunderstood
in a way that further devalues the fetus by treating it as only potentially
alive.87 To guard against this misunderstanding, I will sometimes use a differ-
ent shorthand: that the fetus is “new life whose nature is to become human.”
This and similar formulations are also meant to make clear that the fetus is
not merely “potentially” human in the loose sense that it could possibly
undergo some radical transformation that would result in a human being; it
is “potentially” human in the more precise sense that, unless deprived of the
sustenance on which its continued life depends, its own nature will cause it to
develop into a being that everyone agrees is normatively human.

Roe's second (and decisive) treatment of the state’s interest in fetal life
comes in Part IX-B of the opinion, after Part VIII’s holding that there is a
fundamental right to an elective abortion, and Part IX-A’s holding that “the
unborn” are not Fourteenth Amendment persons.88 Having acknowledged
that the latter holding “does not of itself fully answer the contentions raised
by Texas,”® the Roe Court turned at last to the merits of the state’s conten-
tion that “life begins at conception and is present throughout pregnancy.”9¢
The Court conceded that abortion is “inherently different” from contracep-
tion, and that the state could reasonably “decide that at some point in time”
its interest in “potential human life, becomes significantly involved.”®! In so
doing, the Roe Court recognized that the state could assert an “important and legiti-
mate interest” in protecting fetal life at conception or any time thereafter®% The

Rubenfeld’s interpretation also ignores the link between the nature of the pre-viable fetus
and Roe's recognition that the state has an important and legitimate interest in “potential
life.” If Rubenfeld’s interpretation of Roe were correct, the state would have an important
and legitimate interest in protecting “potential life” by prohibiting contraception. Carey v.
Population Services, International, 431 U.S. 678, 690 (1977), however, holds—relying on Roe,
410 U.S. at 163—-64—that “the interest in protecting potential life” is not “implicated in
state regulation of contraceptives.”

87 The risk of misunderstanding is even greater with regard to the Court’s later refer-
ences to the state’s “interest in the potential life of the fetus.” See, e.g., Colautti v. Franklin,
439 U.S. 379, 386 n.7 (1979); Maher v. Roe, 432 U.S. 464, 472 (1977) (same).

88 Roe, 410 U.S. at 158.

89 Id. at 159.
90 Id.
91 Id.

92 Id. at 162 (emphasis added). Casey similarly describes Roe’s “scope” as encompass-
ing “postconception potential life.” Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 813,
859 (1992) (majority opinion); see also, e.g., Akron I, 462 U.S. 416, 428 (1983) (the state’s
interest in protecting fetal life exists throughout pregnancy). Accord Jack M. Balkin, How
New Genetic Technologies Will Transform Roe v. Wade, 56 EMORry L.J. 843, 848 (2007) (describ-
ing Roe as holding that “[a]lthough embryos and fetuses are not constitutional persons,
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Court’s rationale for this concession—that “the woman’s privacy is no longer
sole” because “she carries an embryo and, later, a fetus”93—makes clear that
the state may base its asserted interest on the “less rigid” theory we have
already encountered: that each fetus is a new life whose nature is to become
human if the pregnancy is not aborted.

Roe thus permitted the state to “adopt” in law the theory that “potential
human life” begins at conception, and to assert an important interest in pro-
tecting fetal life, so understood. But because the Roe Court had already
declared the right to elective abortion to be fundamental, this concession was
not enough to save Texas’s prohibition of elective abortions. Only a compel-
ling state interest can trump a fundamental right. Texas, of course, con-
tended that new, normatively human life is present at conception, and the
Roe Court agreed that the state’s interest would qualify as compelling if this
theory could be established.* Yet having framed the issue, the Roe Court
famously responded that it “need not resolve the difficult question of when
life begins”—indeed, that “the judiciary, at this point in the development of
man’s knowledge, is not in a position to speculate as to the answer.”>
Instead, the Court reasoned that the widespread disagreement about when
normatively human life begins, and the various respects in which Anglo-
American law—including the Fourteenth Amendment—had supposedly
refused to recognize “the unborn” as “persons in the whole sense,”®® were
inconsistent with recognizing a compelling state interest in fetal life through-
out pregnancy.

states have legitimate and important interests in their development and potential for
personhood”).

93 Roe, 410 U.S. at 159.

94 Id.

95 Id. By “the difficult question of when life begins,” the Roe Court must have meant
the difficult question of when normatively human life begins. See supra text accompanying
notes 74-88.

96  Roe, 410 U.S. at 162. As I read it, the Court’s claim that “the law” has never recog-
nized fetuses as “persons in the whole sense” rests on its view of Anglo-American law’s
treatment of the fetus in the contexts of criminal abortion, tort, and property law, together
with its conclusion that the word “person” in the Fourteenth Amendment excludes the
unborn. Part X of the opinion begins with this cryptic statement: “In view of all this, we do
not agree that, by adopting one theory of life, Texas may override the rights of the preg-
nant woman that are at stake.” /d. Iinterpret “all this” to include Part IX-A (which holds,
in part on the strength of the Court’s account of the history of Anglo-American abortion
law, that fetuses are not Fourteenth Amendment persons) as well as Part IX-B (which dis-
cusses the lack of consensus about when human life begins and the law’s treatment of the
fetus in “areas other than criminal abortion,” id. at 161, but ends without a holding); and,
because Part IX-A relies on the Court’s history of abortion law in Part VI, also to include
the Court’s historical claim that “throughout the major portion of the 19th century prevail-
ing legal abortion practices were far freer than they are today.” Id. at 158.
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B.  Under Roe, Both Fetal Potential and Fetal Capabilities Matter

In light of its holding that the state does not have a compelling interest
in protecting “potential human life” throughout pregnancy, one might have
expected Roe to hold that the woman has a right to elective abortion at any
time prior to live birth. Instead, the Roe Court asserted that the state’s inter-
est “grows in substantiality as the woman approaches term,”®? and becomes
compelling at viability, because the fetus has then acquired “the capability of
meaningful life outside the mother’s womb.”?8 Read in light of Roe’s reasons
for rejecting the claim that the state has a compelling interest in fetal life at
conception, Roe’s unstated reason for accepting that the state may assert such
an interest at viability becomes apparent: by the time the fetus has developed
enough to survive outside the womb, the resemblance between its capabilities
and those of a newborn child is sufficiently strong—and sufficiently widely
acknowledged to be strong—to warrant recognition of a compelling state
interest should the state elect to assert it.? Once the fetus has developed
sufficiently to be viable,!°0 the state can reasonably regard it as having become
normatively human. In sum, although the Roe Court purported not to
answer the question “when does new human life begin?,” its holding that the
state may assert a compelling interest in the viable fetus implies that the state
may adopt with the force of law the theory that “new human life” begins at
viability.10!

97 Id. at 162-63.

98 Id. at 163.

99  See Nancy K. Rhoden, Trimesters and Technology: Revamping Roe v. Wade, 95 YaLE L.J.
639, 643 (1986) (arguing that Roe implicitly adopted “the assumption that a viable fetus
was one that was substantially developed and had reached ‘late’ gestation, and the ethical
precept that late in gestation a fetus is so like a baby that elective abortion can be forbid-
den”). As Rhoden suggests, the “dichotomy between late and early abortion . . . is perhaps
the closest this society has come to a consensus about the morality of abortion.” Id. at 669.
By the time the fetus has developed sufficiently to survive indefinitely outside the woman’s
womb, the great majority of Americans would view it as “new human life.” Understood as
presupposing substantial fetal development, the viability line dovetails with Roe's argument
that the absence of consensus about when normatively human life begins precludes recog-
nition of a compelling state interest in fetal life prior to viability.

100  As this formulation implies, and as I argue elsewhere, fetal viability under Roe and
Casey includes an implicit developmental requirement. See Stephen G. Gilles, The Puzzles of
Fetal Viability (unpublished manuscript) (on file with author). The Court has had no occa-
sion to identify just what the required level of development is, but at a minimum the fetus
must have developed sufficiently to survive outside any womb—natural or artificial—even
if it initially needs the less comprehensive forms of artificial aid currently used to treat
extremely premature newborns. See id.

101 See Rubenfeld, supra note 86, at 635 (“[D]espite its vocabulary of potential life, the
Court in all essential respects made a determination about when the states could deem the
fetus a person.” (i.e., at viability)). In my view, the superficially puzzling reference to even
viable fetuses as “potential life,” see Roe, 410 U.S. at 163, reflects the fact that at birth, the
fetus becomes a child who must, by virtue of the Fourteenth Amendment, be treated as a
person. The viable fetus, by contrast, may be treated as “new human life” (in other words,
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Although Roe’s characterization of the fetus as “potential human life”
explains why the state has an important interest in fetal life beginning at
conception, it appears to be in considerable tension with Roe’s holding that
this interest becomes compelling at viability (but not before). If the fetus’s
“potential” to become normatively human is the only fetal attribute on which
the state may base an interest in protecting fetal life, one would expect that
interest to have the same weight at conception as at any point later in preg-
nancy. As Justice O’Connor putitin her 1983 dissent in City of Akron v. Akron
Center for Reproductive Health, “potential life is no less potential in the first
weeks of pregnancy than it is at viability or afterward.”'%? That being so, she
argued, the viability line is “arbitrary,”!%3 and Roe’s recognition that the state
has a compelling interest in protecting the viable fetus applies to the pre-
viable fetus with equal force.

Roe implicitly answers Justice O’Connor’s challenge by appealing to the
idea that the stage of fetal development weighs in the balance.!%* As we’ve
seen, Roeargues that the state’s interest grows weightier as the fetus develops,
and becomes compelling when the fetus’s capabilities permit it to live outside
the womb.'%5 Thus, both the fetus’s potential to become a normatively
human being and its already developed capabilities—which vary with its stage
of development—weigh in the constitutional balance.!°® In this respect,
Roe's usage of the term “potential human life” is misleading, because actual
fetal capabilities also count in Roe’s constitutional calculus.

In sum, under Roe the state has an “important and legitimate interest,”
beginning at conception, in protecting the life of the fetus, understood as
“potential human life” that will naturally become human once its capabilities
cross the threshold of viability. As we’ll now see, over the opposition of Jus-
tices Blackmun and Stevens, the controlling Casey plurality opinion not only
adhered to this understanding—it ruled that the state’s interest was entitled
to greater weight than Roe and subsequent cases had intimated.

C.  The Controlling Casey Plurality Opinion Increases the Weight of the State’s
Interest in Pre-Viable Fetal Life

Like Roe, Casey does not deny that the state could assert an overriding
interest in protecting fetal life if it could demonstrate that normatively

a person) if the state so chooses—but the state may decide otherwise, because under Roe,
even viable fetuses are not Fourteenth Amendment persons.

102 462 U.S. 416, 461 (1983) (O’Connor, J., dissenting).

103 Id.

104 See RicHARD A. POSNER, SEX AND ReasoN 333 (1992) (asserting that under Roe, the
state’s interest in preventing abortion grows stronger “[t]he later the abortion is per-
formed . . . because the fetus is more nearly a child”).

105  Roe, 410 U.S. at 163.

106 Many people agree with Roe on this point. See, e.g., KENT GREENAWALT, RELIGIOUS
ConvicTions AND Porrticar. CHolce 131-32 (1988) (suggesting that “the intuitive moral
sense of most people in our culture is that both potential capacity and present or past
characteristics matter”).
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human life begins at conception. Also like Roe, Casey denies that any such
demonstration is possible.’?7 Casey’s account of the woman’s liberty argues
that the abortion decision “originate[s] within the zone of conscience and
belief,”1%8 that reasonable persons can disagree about when new human life
begins,'% and that the state cannot by law “resolve th[is] philosophic ques-
tion[ ] in such a definitive way that a woman lacks all choice in the mat-
ter.”110 If the “philosophic question” of when new human life begins could
be definitively answered by human reason—and if the answer were ‘at con-
ception’—it would be absurd to claim, as Casey does, that “the right to define
one’s own concept of . . . the mystery of human life” is “[a]t the heart of
liberty.”!t  “What mystery?” would be sufficient refutation. The burdens
involved in pregnancy and motherhood would be no less heavy, intimate,
and life-changing, but the state’s interest in protecting the fetus throughout
pregnancy would assuredly prevail.!!2

Thus, for purposes of constitutional reasoning, Casey (like Roe) holds
that the truth of the proposition that new human life begins at conception
cannot be established with sufficient clarity that the state may enact it into
law by prohibiting pre-viability abortions. Conversely, Casey and Roe recog-
nize that the truth of the proposition that “potential human life” begins at
conception is sufficiently clear that the state may assert a legitimate and
important interest in protecting that life. Under Casey, that is the premise on
which interest-balancing must be conducted: the pre-viable fetus is not a norma-
tively human being, but the state may recognize it as “potential” human life, and may
claim an important interest in protecting i.

Yet although the Casey joint opinion reaffirmed that the state has a
“legitimate interest[ ] from the outset of the pregnancy in protecting . . . the
life of the fetus that may become a child,”113 the Casey majority fractured
when it came to the character of this interest and the weight to be accorded
it. The three-Justice Casey plurality argued that Roe’s recognition of the
state’s “important and legitimate interest” in fetal life was “given too little
acknowledgment and implementation by the Court in its subsequent cases,”

107  See Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 850 (1992) (“Men and
women of good conscience can disagree, and we suppose some always shall disagree, about
the profound moral and spiritual implications of terminating a pregnancy, even in its earli-
est stage.”).

108  Id. at 852.

109 Id. at 851.

110 Id. at 850.

111 Id. at 851.

112  But see Judith Jarvis Thomson, A Defense of Abortion, 1 PHIL. & PuUB. Arrairs 47, 48
(1971) (arguing that a woman often has no moral duty to continue her pregnancy even if
the fetus is assumed to be a person). Although Thomson’s famous article has spawned a
large scholarly literature in defense of her thesis, se, e.g., DAviD BOONIN, A DEFENSE OF
ABORTION 133-281 (2003), so far as I know, no Justice has ever expressed any interest in
adopting it as a matter of constitutional law.

113 Casey, 505 U.S. at 846.
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and elected to “rely upon Roe, as against the later cases.”!!* The plurality
proceeded to reject Roe’s trimester framework, holding that “in practice it
undervalues the State’s interest in the potential life within the woman,”!!?
and replacing it with the undue-burden test. And whereas Roe treated the
state’s interest as at most “important,” the plurality described it as
“profound.”!16 In short, the plurality opinion held that the state may assert a
very weighty interest in the pre-viable fetus on the same theory Roe permitted—
that new life whose nature is to become normatively human is present at
conception (or such time thereafter as the state specifies).

With all this, Justices Blackmun and Stevens disagreed. In his separate
opinion, Justice Stevens argued for a radically different view of the state’s
interest in pre-viable fetal life, according to which that interest has nothing to
do with protecting the fetus for its own sake. Rather, as Justice Stevens
explained, the state has “an indirect interest supported by both humanitarian
and pragmatic concerns,” namely, “expanding the population” and minimiz-
ing the “offense” to persons who believe abortion “reflects an unacceptable
disrespect for potential human life.”!17 Without mentioning that his own
opinion in Roe explicitly recognized a very different basis for the state’s inter-
est—namely, protecting “potential human life,” Blackmun agreed.!!®

Justice Stevens’s recasting of the state’s interest in the pre-viable fetus as
“indirect” leads ineluctably to the conclusion that the woman’s interest in an
elective abortion greatly outweighs the state’s interest in protecting “poten-
tial life.” By completely removing the fetus from the equation, this approach
pits the woman’s concrete, constitutionally protected interests in avoiding
pregnancy, childbirth, and the burdens of raising or relinquishing an
unwanted child against a nebulous state interest in avoiding “offense” to
those who oppose abortion, and a moribund state interest in increasing pop-
ulation growth. On this account, the soundness of the interest-balancing
judgment on which the right to elective abortion now rests seems as clear as
that of the parallel interest-balancing judgment on which the right to contra-
ception would rest under Casey’s methodology.!'® No wonder, because Jus-
tice Stevens’s approach effectively denies the qualitative difference between
pre-conception gametes and the post-conception fetus. Roe, on the other
hand, treated that difference as central to its holding that the state has an

114 Id. at 871 (plurality opinion) (quoting Roe v. Wade, 410 U.S. 113, 162 (1973)).

115 Id. at 875.

116 Id. at 878.

117 Id. at 914-15 (Stevens, J., concurring in part and dissenting in part).

118 Id. at 932 (Blackmun, J., concurring in part, concurring in the judgment in part,
and dissenting in part).

119 Referring to the Court’s cases that recognize a right to use contraception, the Casey
majority stated that “[w]e have no doubt as to the correctness of those decisions” but pro-
vided no account of the doctrinal foundation of the right to contraception. Id. at 852-53
(majority opinion) (citing Griswold v. Connecticut, 381 U.S. 479 (1965); Eisenstadt v.
Baird, 405 U.S. 438 (1972); Carey v. Population Servs. Int’l, 431 U.S. 678 (1977)).
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important interest in pre-viable fetal life.12° On this issue, the Casey plurality
opinion sides with Roe, and against Justice Stevens.

The Casey majority divided along the same lines with regard to the ratio-
nale for (and implications of) the viability line. Like Roe, the Casey plurality
opinion implicitly distinguishes between the fetus’s inherent potential to
become a human being, which is present from conception on, and its devel-
oping capabilities, which tip the scales in the state’s favor at viability. But
whereas Roe implies that there is a great difference between the state’s
“important” interest in pre-viable fetal life and its “compelling” interest in
viable fetal life, the plurality opinion draws no such distinction. The Casey
plurality’s position was that, assuming without deciding that the woman’s inter-
est in an elective abortion is greater than the state’s interest in the pre-viable
fetus, the balance tips in the state’s favor at viability.1?! If the state’s interest
in the pre-viable fetus is almost as great as (if not greater than) the woman’s
interest in an elective abortion, as Part II-D will argue the Justices in the plu-
rality believed, even a modest increase in the strength of the state’s interest at
viability would yield an interest-balancing judgment in the state’s favor.

Justice Blackmun—who, like Justice Stevens, declined to join the plural-
ity’s account of why the viability line should be reaffirmed—asserted in his
separate opinion that viability “marks that threshold moment prior to which
a fetus cannot survive separate from the woman and cannot reasonably and
objectively be regarded as a subject of rights or interests distinct from, or
paramount to, those of the pregnant woman.”!?2 This formulation is obvi-
ously intended to suggest that the state’s interest in pre-viable fetal life is
dramatically inferior to the woman’s interest in an elective abortion. If the
pre-viable fetus is incapable of having an interest in its own life that is “dis-
tinct” from (let alone “paramount to”) the interests of the pregnant woman,
it is difficult to see what possible basis the state could have for vetoing her
decision that an abortion is in her best interests.

Justice Blackmun’s characterization of the pre-viable fetus—which for all
practical purposes treats it as merely part of the woman’s body—is clearly
inconsistent with the Casey plurality opinion.!?® Rather than echoing Black-
mun’s claim that the pre-viable fetus cannot be “a subject of rights or inter-
ests distinct from” the pregnant woman’s, the plurality opinion, citing his
opinion in Roe, asserts that, at viability, “the independent existence of the

120  See Roe v. Wade, 410 U.S. 113, 159 (1973) (distinguishing prior substantive due
process decisions, including the contraceptive cases, on the grounds that “[t]he pregnant
woman cannot be isolated in her privacy,” because she “carries an embryo and, later, a
fetus”).

121 See infra note 147.

122 Casey, 505 U.S. at 932-33 (Blackmun, J., concurring in part, concurring in the judg-
ment in part, and dissenting in part) (quoting Webster v. Reprod. Health Servs., 492 U.S.
490, 553 (1989) (Blackmun, J., concurring in part and dissenting in part)).

123 Justice Blackmun is correct in one respect: under Roeand Casey the “rights or inter-
ests” of the pre-viable fetus are not “paramount to” the woman’s interests in having an elec-
tive abortion. The Casey plurality, however, affirmed that ruling on stare decisis grounds,
not on the merits.
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second life can in reason and all fairness be the object of state protection that
now overrides the rights of the woman.”124 As this formulation implies, the
plurality recognized that even before it becomes viable (and thus “indepen-
dent” of the woman) the fetus is a “second life” that can be “the object of
state protection,” so long as that protection does not “override[ ]” the
woman’s rights.12> What changes at viability is not whether the fetus can be
the object of state protection, but whether that protection can take the form
of outright prohibitions of elective abortions.12¢

Were it otherwise, the plurality could not possibly have adopted the
undue-burden standard, which allows the state to enact regulations protec-
tive of pre-viable fetal life provided they impose no “undue” burdens on
women seeking abortions.'2? Consider, for example, the plurality’s ruling
that states may require that the woman be informed, prior to an abortion, of
the procedure’s effect on the fetus. The plurality upheld this requirement
for two independent reasons: because it advanced the legitimate purpose of
ensuring that women would not suffer the “devastating psychological conse-
quences” of uninformed decisions to have abortions,'28 and because it fur-
thered the state’s interest in informing women of “the consequences to the fetus,
even when those consequences have no direct relation to [maternal] health.”’129 In
support of this rationale, the plurality offered the following analogy: “We
would think it constitutional for the State to require that in order for there to
be informed consent to a kidney transplant operation the recipient must be
supplied with information about risks to the donor as well as risks to himself
or herself.”!39 This reasoning demonstrates beyond cavil that the plurality
viewed the State’s interest as involving the protection of the pre-viable fetus,
understood as a new life that has an interest in its own continued
development.

In sum, the controlling Casey plurality opinion confirms that the state’s
interest in pre-viable fetal life is grounded in an understanding that the fetus
is new life that is becoming normatively human and has an interest in its own
future development; that this state interest is profoundly weighty after con-
ception and throughout pregnancy; and that the state’s interest does not dra-
matically increase in strength at viability.13! Each of these points—which the

124  Casey, 505 U.S. at 870 (plurality opinion) (citing Roe, 410 U.S. at 163); id. at 933
(Blackmun, J., concurring in part, concurring in the judgment in part, and dissenting in
part) (quoting Webster, 492 U.S. at 553 (Blackmun, J., concurring in part and dissenting in
part)).

125  Id. at 870 (plurality opinion).

126  See id. at 944-45 (Rehnquist, C.J., concurring in the judgment in part and dissent-
ing in part) (distinguishing between prohibitions and regulations of abortions).

127  Id. at 877-78 (plurality opinion).

128 Id. at 882.

129 Id. (emphasis added).

130 Id. at 882-83.

131 In Carhart I, Justice Breyer’s opinion for the Court—which Justice O’Connor and
Justice Souter joined, but from which Justice Kennedy dissented—stated that “[t]he State’s

»

interest in regulating abortion previability is considerably weaker than postviability.” 530
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four dissenters in Casey either agreed with, or would have modified in ways
even more favorable to the state!32—lends additional support to the proposi-
tion that the state’s interest in protecting pre-viable “potential human life”
likely outweighs the woman’s interests in an elective abortion.

D. A Majority of the Justices in Casey Judged that the State’s Interest in Pre-
Viable Fetal Life Outweighs the Woman’s Interest in an Elective Abortion

Although it characterized the right to elective abortion as resting on a
judgment that the woman’s liberty interest outweighs the State’s interest in
protecting pre-viable fetal life, the Casey majority specifically declined to
endorse that judgment on the merits. Instead, it explained that “the reserva-
tions any of us may have in reaffirming the central holding of Roe are out-
weighed by the explication of individual liberty we have given combined with
the force of stare decisis.”'3 As that explanation implies, one or more mem-
bers of the Casey majority had grave doubts about the soundness of Roe’s
central holding, and voted to reaffirm it only after weighing “the force of
stare decisis” in the balance.'3* Indeed, of the five Justices in the Casey major-
ity, only Justices Blackmun and Stevens defended on the merits!35 the major-
ity’s affirmation that “[b]efore viability, the State’s interests are not strong
enough to support a prohibition of abortion.”'3¢ Unsurprisingly, the four
dissenting Justices in Casey argued, inter alia, that the state’s interest out-
weighed the woman’s.!37

U.S. 914, 930 (2000). The sole authority cited for that proposition was the Casey plurality
opinion’s discussion of viability. See Casey, 505 U.S. at 870 (plurality opinion). But
although the Casey plurality opinion necessarily implies that the state’s interest in protect-
ing fetal life is sufficiently greater after viability to tip the balance, it does not follow that this
increase is a large one.

132 Justice Scalia’s dissent in Casey, which was joined by Chief Justice Rehnquist, Justice
White, and Justice Thomas, criticized Justice O’Connor for abandoning her earlier posi-
tion that the state has a compelling interest in protecting fetal life throughout pregnancy
and asserted that her prior criticism of the viability line as “arbitrary” was correct. Id. at
989-90, 989 n.5 (Scalia, J., concurring in the judgment in part and dissenting in part).
Clearly, then, the four dissenters were of the view that the state’s interest outweighs the
woman’s interests before as well as after viability.

133 Casey, 505 U.S. at 853 (majority opinion).

134 Id.

135 See id. at 932 (Blackmun, J., concurring in part, concurring in the judgment in part,
and dissenting in part) (“[T]he Roe framework, and the viability standard in particular,
fairly, sensibly, and effectively functions to safeguard the constitutional liberties of preg-
nant women while recognizing and accommodating the State’s interest in potential human
life.” (quoting Webster v. Reprod. Health Servs., 492 U.S. 490, 553 (1989) (Blackmun, J.,
concurring in part and dissenting in part))); id. at 912 (Stevens, J., concurring in part and
dissenting in part) (“Roeis an integral part of a correct understanding of both the concept
of liberty and the basic equality of men and women.”).

136  Id. at 846 (majority opinion).

137 The dissenters’ primary argument was that contrary to the Court’s usual substantive
due process jurisprudence (and to any defensible understanding of the Fourteenth
Amendment’s Due Process Clause), Roe recognized an unenumerated fundamental right
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That leaves Casey’s coauthors—Justices O’Connor, Kennedy, and Souter.
What was the nature of their “reservations” about reaffirming Roe’s central
holding? The answer can be found in Part IV of their joint opinion, in which
they acknowledged that “the difficult question faced in Roe” was “[t]he
weight to be given this state interest” “in protecting the potentiality of human
life.”138 Moreover, the plurality repeatedly asserted that Roe and later cases
had undervalued the state’s interest in pre-viable fetal life; that was the prin-
cipal reason why it rejected Roe’s trimester framework and strict scrutiny.!39
Read as a whole, the joint opinion strongly suggests that, after correcting for
that undervaluation, each Justice in the Casey plurality found it difficult to
conclude that the woman’s interest in an elective abortion outweighs the
state’s interest in pre-viable fetal life.

Nevertheless, the Casey plurality declined on stare decisis grounds

to say whether each of us, had we been Members of the Court when the
valuation of the state interest came before it as an original matter, would
have concluded, as the Roe Court did, that its weight is insufficient to justify a
ban on abortions prior to viability even when it is subject to certain
exceptions. 40

In isolation, this declaration might suggest that Justices O’Connor, Ken-
nedy, and Souter, having determined that stare decisis was controlling, sim-
ply had no reason to reexamine whether or not the state’s interest outweighs
the woman’s. If so, no reliable inferences about their views on the merits
could be drawn from their refusal to address them.

This interpretation, however, cannot account for the Casey majority’s
elaborate argument that Roe’s central holding should be reaffirmed for rea-
sons of “institutional integrity” and “the rule of stare decisis.”'*' The central
themes of that argument were: (1) that a “normal stare decisis analysis”
favored “affirming Roe’s central holding”;'42 (2) that there was no “special

to elective abortion despite the fact that “the longstanding traditions of American society
have permitted it to be legally proscribed.” Id. at 980 (Scalia, J., concurring in the judg-
ment in part and dissenting in part); see also id. at 952-53 (Rehnquist, C.J., concurring in
the judgment in part and dissenting in part). But the dissenters also argued that Roe was
wrong even in interest-balancing terms, because it simply assumed that “what the State is
protecting is the mere ‘potentiality of human life.”” Id. at 982 (Scalia, J., concurring in the
judgment in part and dissenting in part) (quoting Roe v. Wade, 410 U.S. 113, 162 (1973)).
As they saw it, the Roe Court should have deferred to the state’s reasonable judgment that
the fetus is “a human life” whose claim to protection from the state outweighs the woman’s
interest in terminating the pregnancy. Id. at 982 (emphasis omitted).

138 Id. at 871 (plurality opinion) (quoting Roe, 410 U.S. at 162).

139  See id. (asserting that the state’s interest in potential life, recognized as “important
and legitimate” in Roe, 410 U.S. at 163, “has been given too little acknowledgment and
implementation by the Court in its subsequent cases”); id. at 873 (arguing that the trimes-
ter framework “undervalues the State’s interest in potential life”).

140 Id. at 871.
141 Id. at 845-46 (majority opinion).
142 Id. at 861.
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reason over and above the belief that a prior case was wrongly decided”!42 for
overruling Roe; and (3) that Roe’s central holding should have “rare prece-
dential force” because Roe was a “watershed decision” that “call[ed] the con-
tending sides of a national controversy to end their national division by
accepting a common mandate rooted in the Constitution.”'** Had Justices
O’Connor, Kennedy, and Souter each believed that the woman’s interest out-
weighed the state’s, it seems almost inconceivable that they would have gone
to such unprecedented lengths to enhance and amplify “the force of stare
decisis.”'*> To be sure, they would presumably have invoked stare decisis to
buttress their reaffirmation of Roe on the merits. But a “normal” stare decisis
analysis would have sufficed for that purpose. Instead, having declared that
they could not reaffirm Roe without relying on stare decisis, they proceeded
to argue that stare decisis should be given extraordinary weight in Roe’s
case. 146 We are entitled to infer that, for at least one of them, this extraordi-
nary additional “force” was necessary to overcome what must have been a judg-
ment that Roe’s central holding was erroneous.!4?

Moreover, had all three of Casey’s coauthors believed that Roe was cor-
rectly decided, they would surely not have relied exclusively on their “explica-
tion of individual liberty . . . combined with the force of stare decisis.”1*® They
would have joined forces with Justices Blackmun and Stevens and expressly reaffirmed
Roe ’s central holding on the merits.'*® A majority opinion forthrightly declaring
that the woman’s interest in an elective abortion outweighs the State’s inter-
est in protecting the pre-viable fetus would have been far more likely to
achieve the joint opinion’s declared objective of ensuring that Roe’s central
holding remains settled law.'5® Notwithstanding the joint opinion’s attempt
to claim extraordinary precedential force for Roe, the American people are
much less likely to “accept[ ] a common mandate rooted in the Constitu-

143 Id. at 864. On its face, this statement suggests that at least one of the Justices in the
plurality held such a belief.

144 Id. at 867.

145 Id. at 853.

146 Id. at 853, 866-67.

147 Alternatively, it is conceivable that one or more of Casey’s coauthors believed that
the woman’s interests in an elective abortion and the state’s interest in protecting the pre-
viable fetus were so closely balanced—in equipoise, as it were—that it would be wrong
cither to reaffirm the right to elective abortion on the merits or to declare it unsound. See
Gilles, supra note 37, at 1039 (arguing that Casey’s coauthors believed the critical interest-
balancing judgment was “either erroneous or, at best, a very close call”). But if this were
the case, one would have expected the joint opinion to make this judgment dubitante an
explicit part of its stare decisis argument. For at a minimum, stare decisis must mean that
the Court will adhere to a prior decision when the Court cannot conclude that it was
erroneous.

148  Casey, 505 U.S. at 853.

149 That is exactly what the Court had done in Akron I See 462 U.S. 416, 420 & n.1
(1983) (reaffirming Roe on stare decisis grounds); id. at 426-27 (reaffirming Roe on the
merits).

150  Casey, 505 U.S. at 844 (“Liberty finds no refuge in a jurisprudence of doubt.”).
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tion”!3! when the Justices who announce that mandate cannot bring them-
selves to say that it truly is rooted in the Constitution.

The bottom line is this: in Casey, a majority of five Justices reaffirmed the
right to elective abortion prior to viability on the basis of an interest-balanc-
ing judgment that only two Justices were willing to endorse on the merits and
that at least five (and as many as seven) Justices believed was erroneous on
the merits. These views were not mere dicta. The dissenters’ conviction that
Roe's central holding was erroneous, combined with the plurality’s “reserva-
tions” about the soundness of that holding, altered the structure and reason-
ing of the majority opinion in Casey.!>2 Because only two Justices were
prepared to affirm Roe’s soundness on the merits, the Casey majority was
forced to rely heavily on stare decisis and “principles of institutional integ-
rity.”!53 For that reason, one might argue that the plurality’s reservations
form part of Casey’s ratio decidendi, and are therefore entitled to stare decisis
effect. But even if not, the judgment of a majority of the Casey Court on an
issue that was fully considered by it should be given substantial weight in the
interest-balancing deliberations of a later Court applying Casey’s approach.

III. REASONED JUDGMENT: EVALUATING THE STATE’S INTEREST IN PRE-VIABLE
FeTAL LiFe IN CAsEY'S TERMS

A.  FEven Assuming that the Pre-Viable Fetus Is Not Yet Normatively Human, Its
Intrinsic Value as New Life that Is Becoming Human Gives the State
an Overriding Interest in Protecting Its Life!>*

We’ve seen that Casey follows Roe in treating the fetus as “potential
human life” rather than actual, normatively human life. Yet we’ve also seen
that the Casey plurality opinion accords much greater weight to the state’s
interest in protecting pre-viable fetal life than Roe did, that Casey’s coauthors

151 Id. at 867.

152 The plurality’s “reservations” about the validity of Roe’s central holding also altered
its reaffirmation of Roe’s viability line. /Id. at 853. Having concluded that the woman’s
specially protected liberty includes “some freedom to terminate her pregnancy,” id. at 869
(plurality opinion), the plurality gave two reasons for limiting that freedom at viability:
“the doctrine of stare decisis,” and the reason given in Roe (that viability establishes the
“independent existence of the second life”), id. at 870 (citing Roe v. Wade, 410 U.S. 113,
163 (1973)). Only afier declaring, for these reasons, that it must preserve “[t]he woman’s
right to terminate her pregnancy before viability,” did the plurality reveal that its members
declined to say whether they “would have concluded, as the Roe Court did, that [the]
weight [of the state’s interest in the fetus] is insufficient to justify a ban on abortions prior
to viability even when it is subject to certain exceptions.” Id. at 871. Thus, the plurality’s
reaffirmation of the viability line, rather than a true defense on the merits, is contingent
on its stare decisis-based assumption that the woman’s interest in an elective abortion out-
weighs the state’s interest in protecting the pre-viable fetus.

153 Id. at 845 (majority opinion).

154 An abridged version of Part III-A previously appeared in a companion article that I
originally anticipated would be published after this one. See Gilles, supra note 37, at
1039-47.
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were unable—apart from “the force of stare decisis’—to affirm that the
woman’s interest outweighs that state interest, and that it can fairly be
inferred that a majority of the Justices in Casey believed the state’s interest
should prevail as an original matter. To many people, this juxtaposition will
seem highly counterintuitive. How is it possible to accept for purposes of
constitutional law that the fetus is nof a normatively human being and yet to
be persuaded that the state’s interest in protecting this “potential human
life” outweighs the woman’s undeniably momentous interests in terminating
her pregnancy?

We cannot tell from their joint opinion how Justices O’Connor, Ken-
nedy, and Souter would have answered that question. What we do know is
that Justice White’s 1986 dissent in Thornburgh v. American College of Obstetri-
cians and Gynecologists'>> sought to do so, and that Casey’s coauthors were
undoubtedly familiar with his efforts. White argued that Roe was wrong to
recognize a fundamental right to elective abortion, even if Roe was right that
the pre-viable fetus is not yet “new human life”. His central thesis was that

[h]owever one answers the metaphysical or theological question whether the
fetus is a “human being” or the legal question whether it is a “person” as that
term is used in the Constitution, one must at least recognize . . . that the
fetus is an entity that bears in its cells all the genetic information that charac-
terizes a member of the species homo sapiens and distinguishes an individual
member of that species from all others.!%6

As a living human organism that is developing into a normatively human
being, the fetus is qualitatively different from sperm or egg, and the fact that
abortion “involves the destruction of the fetus renders it different in kind
from the decision not to conceive in the first place.”157

In Thornburgh, Justice White used this reasoning as a platform from
which to argue that restrictions on the woman’s liberty to elect an abortion
should receive only rational basis scrutiny, and that the state’s interest in pre-
viable fetal life is indistinguishable from what Roe conceded to be its compel-
ling interest in viable fetal life.'>® There is no reason to revisit those argu-
ments here because they are effectively foreclosed by Casey, which treats
abortion liberty as specially protected and adheres to the viability line (albeit
largely for reasons of stare decisis).!®® Instead, I will restate and further
develop White’s thesis using the language of Casey’s interest-balancing meth-

155 476 U.S. 747, 785 (1986) (White, J., dissenting).

156 Id. at 792.

157 Id. at 792 n.2.

158 Id. (arguing that the difference between contraception and abortion—the destruc-
tion of the fetus—goes both to “the weight of the state interest in regulatif[on]” and “the
characterization of the liberty interest itself”); id. at 795 (arguing that the state’s interest is
compelling throughout pregnancy).

159  See supra note 152.
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odology, which calls for a “reasoned judgment”'6® about the weight of the
competing state and individual interests.!6!

To arrive at a reasoned judgment on this question, it is necessary to
describe the grounds on which one’s judgment is based, explain why one
values pre-viable fetal life more or less highly than the woman’s interests in
an abortion, and critically examine why those who disagree arrive at a differ-
ent judgment. The difficulty with any such attempt, of course, is that there is
widespread and wide-ranging disagreement among reasonable people about
how much weight the State’s interest in “potential human life” should
receive, and about the relative weight of the woman’s conflicting interest in
an elective abortion. It is undoubtedly true that such value judgments, no
matter how “reasoned,” will frequently be more debatable and subjective
than legal judgments anchored in textual meaning or tradition.!6? Neverthe-
less, to refuse to engage in this inquiry on the grounds that it ultimately
comes down to value judgments about which reasonable people can disagree
would be to abandon the possibility of showing that the interest-balancing
judgment on which the right to elective abortion now rests is unsound in
Casey’s own terms.

How, then, should we think about the pre-viable fetus, understood as a
living organism that is biologically but not yet normatively human? The fol-
lowing account of the fetus lays the foundation for the argument that its
life—and its interest in living that life—should be accorded great intrinsic
value.16%

To evaluate the life of the fetus, we must start with the event that begins
its life: the completion of the process of fertilization, which yields the zygote
that is the first stage of fetal life. As Justice White argued, this event marks a
dramatic, qualitative change—the beginning of a new, biologically human
life. Unlike sperm and egg, the pre-viable fetus is a genetically complete,
biologically human organism. It is perhaps debatable whether sperm and
egg are better viewed as specialized parts of the men and woman whose
gametes they are, or as distinct organisms “whose existence . . . is fundamen-

160 Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 849 (1992) (“The inescapable
fact is that adjudication of substantive due process claims may call upon the Court in inter-
preting the Constitution to exercise that same capacity which by tradition courts always
have exercised: reasoned judgment.”).

161 The arguments I present also support the conclusion that the state’s interest in
protecting pre-viable fetuses is a compelling one. Thus, those arguments would remain
relevant even if, contrary to this Article’s interpretation of Casey, the right to elective abor-
tion is a fundamental right that can be trumped only by a compelling state interest.

162  See Washington v. Glucksberg, 521 U.S. 702, 722 (1997) (arguing that a tradition-
centered methodology is superior to interest-balancing because it “tends to rein in the
subjective elements that are necessarily present in due process judicial review”).

163 My account of the fetus is greatly indebted to ROBERT P. GEORGE & CHRISTOPHER
TorLLEFSEN, EMBRYO: A DEFENSE OF HuMAN Lire (2008). Unlike their book, however, this
Article does not argue that “the human embryo is a human person worthy of full moral
respect.” Id. at 4.
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tally oriented toward wuniting with another gamete.”!%* What is not debatable
is that neither sperm nor egg is a genetically complete organism belonging to
our species. Sperm and egg each have only half the forty-six chromosomes
that every somatic cell of every member of our species contains. “This hap-
loidity of the gamete cells distinguishes them from whole human beings.”'65
No such distinction exists between the cells of a fetus, regardless of its stage
of development, and those of any other biologically human being. Once fer-
tilization is complete, the zygote contains the full complement of forty-six
chromosomes necessary for a complete, biologically human organism.
Possessing forty-six chromosomes, of course, is necessary but not suffi-
cient to qualify the fetus as a human organism. Every somatic cell has forty-six
chromosomes, but although each cell is biologically human, it is not an
organism. Rather, it is a part of a single human organism—a living human
body. What distinguishes each human being, viewed as an organism, is that it
is an integrated whole that “has the capability to sustain itself as an indepen-
dent entity.”'66 The fetus possesses that capability as soon as it comes into
being at the completion of fertilization: if it can obtain “the resources needed
by all organisms, namely nutrition and a reasonably hospitable environment,
it will continue (assuming adequate health) to grow and develop.”'%” Begin-
ning at fertilization, the fetus is “a whole living member of the species Homo
sapiens in the earliest stage[s] of his or her natural development.”!68
What’s more, the fetus’s capability to grow and develop is inherent in its
nature!%9: “It contains within itself the ‘genetic programming’ and epige-
netic characteristics necessary to direct its own biological progress. It pos-
sesses the active capacity for self-development toward maturity using the
information it carries.”70 More than that, the nature of the fetus is to exercise

164 Id. at 38-39. That sperm and egg play a functional role in the lives of the human
beings whose gametes they are—enabling those beings to reproduce—argues for consider-
ing them as parts, rather than distinct organisms. See id. at 34 (arguing that sperm and egg
are “parts of the human organism, the sperm a part of the male, the egg a part of the
female”). That sperm and egg are genetically distinct from all other cells of the human
beings whose gametes they are—not only because they are haploid rather than diploid, but
because their chromosomes are genetically different as a result of chromosomal crossover
during meiosis, see id. at 31-32—argues for considering them as distinct, haploid orga-
nisms that will either die or, if fertilization occurs, combine to become a single diploid
embryo. Id. at 36-37.

165 Id. at 40-41.

166 Nicanor Pier Giorgio Austriaco, On Static Eggs and Dynamic Embryos: A Systems Perspec-
tive, 2 NaT’L. CaTH. BroeTtHics Q. 659, 666—67 (2002).

167 GEORGE & TOLLEFSEN, supra note 163, at 41.

168 Id. at 50.

169 In this respect as well, the embryo is radically different from sperm and egg, or from
the nucleus of a non-zygotic cell and an enucleated egg, none of which can grow and
develop without first combining (or being combined) to become an embryo. And even
when fertilization (or somatic-cell nuclear transfer, in the case of cloning) occurs, the
gametes (or cellular components) “do not survive; rather, their genetic material enters
into the composition of a new organism.” Id. at 53.

170 Id. at 41.
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this capacity: “The human embryo, from conception onward, is fully
programmed and has the active disposition to use that information to
develop himself or herself to the mature stage of a human being, and, unless
prevented by disease or violence, will actually do so . .. .”17!

And develop it does. When it comes to the capability for physical growth
and development, we are the dwarfs, and the fetus the giant. Stuart Camp-
bell, M.D., summarizes the events of the first trimester as follows:

During the first trimester (weeks 1-12), the fetus develops from a single fer-
tilized egg into a complete, and very complex, organism. This is a period of
frantic development: cells multiply, migrate, and re-group[,] forming layers
of tissues that fold and unfold. In just three to six weeks, a basic body plan is
laid down.

Once the initial ball of cells implants in the uterine wall, a remarkable
chain of events is set into motion. The embryo’s three germ-layers begin to
differentiate into specialized cells that are critical for life such as blood cells,
nerve cells, and kidney cells.

Overall growth is fast and highly coordinated. External features such as
the face, eyes, ear, arms, and legs appear first. Internally, the heart is one of
the first organs to be recognized. It starts beating at about the 22nd day
following fertilization. The brain and spinal cord, and the respiratory, gas-
trointestinal, and genitourinary systems start to develop simultaneously. The
musculoskeletal system will start developing during the second half of the

first trimester. By ten weeks (eight weeks gestation), the [fetus] . . . contains
all the organs and structures found in a full-term newborn but in an imma-
ture state.!72

The fetus’s natural—and, as the preceding description shows, astonishingly
powerful—*“disposition” to grow and develop does not end with the first tri-
mester, or when it becomes viable, or when it is born: its dynamic, self-
directed biological development continues (though at a slower pace)
through infancy, childhood, adolescence, and adulthood. In this regard,
Roe’s characterization of the fetus as “potential human life” is misleading.
Roe implicitly authorizes the state to specify fetal viability, when the fetus is
capable of surviving indefinitely outside the womb, as the earliest stage at
which actual, normatively human life is present.!”® One might infer that the
fetus’s “potential” to become normatively human is fully realized at viability,
because it then becomes “actual human life.” But if we ask what caused the
fetus to develop to the stage at which it is viable, the superficiality of this

171 Id. at 50.

172 Stuart CampBELL, WATCH ME GrROW 12-13 (2004). Fetal development continues at
a rapid pace throughout the second trimester as well. See id. at 32.

173  Roe indicates that a fetus is viable if it can survive outside the womb “with artificial
aid.” Roe v. Wade, 410 U.S. 113, 160 (1973). Fetuses today are not viable before twenty-
two weeks at the earliest. See Pam Belluck, Premature Babies May Survive at 22 Weeks if
Treated, Study Finds, N.Y. Times (May 6, 2015), http://www.nytimes.com/2015/05/07/
health/premature-babies-22-weeks-viability-study.html (describing a recent study finding
that some babies born at twenty-two weeks survive, but prior to twenty-two weeks, interven-
tion still appears futile).
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reasoning becomes evident. Over a period of roughly twenty-three weeks,
this “potential human life” developed from a zygote to a viable fetus because
its own nature—including its innate genetic endowment—directed its devel-
opment. That same nature will continue to drive the development of the via-
ble fetus, before and after birth, throughout its entire lifespan. Thus, the
“potential” with which the fetus is endowed does not disappear when the
developing fetus becomes a normatively human being, whether that event is
deemed to occur at viability or birth.

The pre-viable fetus is also the same living organism that will eventually
become an adult if its development is not cut short for one reason or
another.!”* Consequently, the pre-viable fetus, no less than the viable one,
has what Don Marquis famously termed a “future like ours,”'”® in which it
will have developed into a conscious, normatively human being who can
actively seek his or her happiness. Like every living being, the fetus has an
interest in its own good—and it is good for the fetus to develop into a norma-
tively human being, and bad for it to be killed before it can do so.176

Granted, under Roe and Casey the life of the pre-viable fetus must be
regarded as less valuable than that of a “person[ ] in the whole sense” (as Roe
puts it).!77 But the key question is, “How much less valuable?” Here, follow-
ing Justice White’s lead, I want to challenge the popular belief that, once it is
accepted that the pre-viable fetus is not normatively human, it necessarily
follows that its life is drastically less valuable than the life (and other impor-
tant interests) of a human being. This belief sometimes stems from an
assumption that human beings are the only living beings the state can have an
overriding interest in protecting on account of their intrinsic worth. That

174 In the special case of monozygotic twinning, which can occur only in the first two
weeks after conception, the embryo becomes two embryos, each of which will develop into
a normatively human being. Some writers argue that until the possibility of monozygotic
twinning can be excluded (around fourteen days after conception) the embryo cannot be
regarded as an individual. See, e.g., BONNIE STEINBOCK, LIFE BEFORE BIRTH: THE MORAL AND
LeGaL StaTtus oF EMBRYOs AND FETUsEs 50-51 (1992). Literally speaking, that seems true
enough, but it also seems myopic from the standpoint of valuing the life of the early
embryo. The possibility that the embryo will become fwo normatively human beings if
twinning occurs would seem to make it more intrinsically valuable, not less.

175 Don Marquis, Why Abortion Is Immoral, 86 J. PuiL. 183, 192 (1989).

176 Contrary to the common-sense view that every living being has an interest in its own
good, some writers on abortion have asserted that pre-viable fetuses are inherently incapa-
ble of having interests, because they are not conscious and thus incapable of having desires
or feeling pain. See, e.g., RONALD DWORKIN, LIFE’S DOMINION: AN ARGUMENT ABOUT ABOR-
TION, EUTHANASIA, AND INDIVIDUAL FREEDOM 15-19 (1993); STEINBOCK, supra note 174, at
40-41. Because both Roe and Casey treat the pre-viable fetus as a living being that has an
interest in its own life, I will not present an independent argument in defense of the com-
mon sense view. Nor will I explore whether, even if pre-viable fetuses do not yet have
interests in their own lives, the state has an overriding interest in protecting them because
“human life has an intrinsic, innate value” that “begins when its biological life begins, even
before the creature whose life it is has movement or sensation or interests or rights of its
own.” DWORKIN, supra, at 11.

177 Roe, 410 U.S. at 162.
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premise is highly dubious: many observers would endorse intelligent mam-
mals such as dolphins and chimpanzees as counter-examples.!”® It is true
that a mature member of those species has far greater capabilities than a pre-
viable fetus. On the other hand, no dolphin or chimpanzee can match the
fetus’s innate potential to develop the full capabilities of a mature human
being. If we are prepared to grant great intrinsic value to members of other
intelligent species, we should assign at least as much value to pre-viable
fetuses.

Let’s assume for argument’s sake, however, that the state cannot claim
an overriding interest in protecting non-human beings, while continuing to
assume that the pre-viable fetus is not normatively human. Even on these
assumptions, it does not follow that the pre-viable fetus can appropriately be
classified as a non-human being. On the contrary: whereas every other living
being that is not presently a human being will never be a human being, the
fetus’s own nature impels it to become a human being. The fetus is sui generis:
it is the one and only living being that is not-yetthuman rather than non-
human, because it is in the process of becoming human. Moreover, this pro-
cess is driven by the fetus itself: that is what it means to say that its nature is to
become human. It therefore seems incumbent upon us to assign greater value
to the nascently human pre-viable fetus than we would to any non-human
animal.

Consistent with our assumptions, therefore, it is open to us to assign this
not-yet-human being a value that is only modestly lower than the value we
assign to an already human being (that is, one of us). Within the conceptual
framework established by Roe and Casey, whether we should do so turns on
the relative weight we assign to the “potential” of a biologically human being
as against his or her already developed “capabilities.” Those who would
assign a much lower value to the pre-viable fetus will argue that it lacks the
capabilities that make a human being normatively human, and that those
capabilities, precisely because they are what distinguishes us as humans and
persons, are worthy of much greater weight and respect.

Once we attempt to specify these capabilities, the weakness of this argu-
ment becomes apparent. Given that Roe and Casey (as well as public opin-
ion) effectively recognize the viable fetus as a new, normatively human being,
it can’t be argued that being normatively human requires the already devel-
oped abilities to speak, reason, or exhibit more than the most rudimentary

178  See, e.g., PETER SINGER, ANIMAL LIBERATION 17-20 (2d ed., New York Review of Books
1990) (1975); STEPHEN WISE, DRAWING THE LINE: SCIENCE AND THE CASE FOR ANIMAL RIGHTS
144-54 (2002). The legal protection of endangered species supplies additional reason to
question the claim that the state may not protect other lives at the expense of normatively
human beings. Protecting endangered species often imposes great costs on human beings,
thereby demonstrating that the lives of non-human beings can in some circumstances out-
weigh weighty human interests. See, e.g., TVA v. Hill, 437 U.S. 153, 172 (1978) (holding
that the Endangered Species Act “require[s] the permanent halting of a virtually com-
pleted dam for which Congress has expended more than $100 million” to ensure “the
survival of a relatively small number of three-inch fish among all the countless millions of
species extant”).
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awareness.'”® Unlike, say, a newly implanted embryo, the viable fetus is fully
formed, and many of its organs (such as its heart and kidneys) are already
functioning. But that describes the pre-viable second-trimester fetus as well.
What distinguishes the viable fetus from fetuses earlier in the second trimes-
ter is primarily its more advanced lung and brain development. Because
there is nothing distinctively human about our lungs, whereas consciousness,
cognition, language, and emotion are seated in our “big brains,” it isn’t sur-
prising that some defenders of the viability line have tried to turn it into a
proxy for brain development.!8® The difficulty with that move is that the
brain development that is crucial for viability is the brain’s ability to maintain
homeostasis, rather than its ability to support higher-order activities such as
awareness and thought.!8!

Nevertheless, by viability the fetus’s cerebral cortex has developed suffi-
ciently that it may have periods of alertness and be capable of responding to
music or human voices.!82 Yet these capabilities, divorced from the viable
fetus’s potential for further development, seem less impressive than those of
many wild and domestic animals.!8% As Kent Greenawalt has suggested, “If
the great majority of babies never developed capacities beyond those that
newborn babies have, and the members of this majority were identifiable at
birth,” it is unlikely that “a// newborn babies would be regarded as having the
inherent worth of developed human beings.”!'8* It seems accurate to say,
therefore, that when we treat the viable fetus (or the full-term infant) as a
normatively human being, we must be giving greater weight to its “potential”
to further develop its rudimentary capabilities than to those capabilities as
they then are. And if this is so, consistency requires us to give equally great
weight to the “potential” of the pre-viable fetus, which currently lacks those
rudimentary capabilities, but whose future development will gradually per-
fect them.

This point can be generalized: we value every biologically human life—
whether that of a viable fetus, an infant, or an adult—not only for its present

179 Because newborn infants also lack these abilities, the argument in text does not turn
on whether the threshold for becoming normatively human is set at viability or full term.

180  See, e.g., Rubenfeld, supra note 86, at 623-24. Others have proposed that the right
to elective abortion should end when the fetus becomes capable of organized cortical
brain activity. See BOONIN, supra note 112, at 116-29 (arguing that, even erring on the side
of caution, this capability does not occur prior to the twentieth week).

181 This is confirmed by the fact that profoundly retarded human beings can live for
many years.

182  See BooNIN, supra note 112, at 110-11, 128 (arguing that “organized cortical brain
activity” probably first occurs between twenty-five and thirty-two weeks of gestation); Note,
The Science, Law, and Politics of Fetal Pain Legislation, 115 Harv. L. Rev. 2010, 2014 (2002)
(observing that fetuses “can respond to sound from 20 weeks and discriminate between
different tones from 28 weeks” (quoting Vivette Glover & Nicholas M. Fisk, Fetal Pain:
Implications for Research and Practice, 106 BRrit. J. OBsTETRICS & GYNAECOLOGY 881, 882
(1999))).

183  See SINGER, supra note 77, at 150-51.

184 GREENAWALT, supra note 106, at 132.
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capabilities, but also for the continued development and future life that still
lies ahead of it. At least in the cases of fetuses and young children, the lion’s
share of what we value is their inherent, self-directed “potential” to continue
developing and live a full human life. If the fetus is aborted before viability,
it will never realize its potential to become normatively human, and will have
been deprived of a “future like ours.”!85 For that reason, even assuming the
validity of Roe’s holding that the state can’t claim normatively human status
for pre-viable fetal life, the state should be able to assign great value to the
fetus beginning at conception, and to assert an interest in protecting the pre-
viable fetus that is almost as great as its interest in protecting the viable fetus
or the full-term infant.

B.  The Woman’s Weighty Interests in an Elective Abortion

I've argued that, even accepting Roe’s characterization of the pre-viable
fetus as “potential human life,” the state’s interest in protecting that life is
almost on a par with the state’s interest in viable fetal life, which Roe and
Casey hold outweighs the woman’s interest in terminating her unwanted
pregnancy. The next step in the analysis is to discuss the nature of the
woman’s interests at stake and the weight they should receive. A woman who
is legally required to carry her pregnancy to term must endure both the pre-
natal burdens of continued pregnancy and childbirth and the post-natal bur-
dens of raising her child or relinquishing it to be raised by others. Roe and
Casey make plain that the woman’s specially protected liberty encompasses
her interests in avoiding both the pre- and post-natal burdens, and thus both
must figure in an interest-balancing analysis.

The burdens of pregnancy and childbirth are serious and invasive even
when the pregnancy is wanted. The common ones include faintness, nausea
and vomiting, tiredness, insomnia, shortness of breath, tender breasts, consti-
pation, frequent need to urinate, backache, edema of the feet, leg cramps,
varicose veins, hemorrhoids, mastitis, dry skin, irritability, depression, loss of
sexual desire, weight gain, the often severe pain of labor if delivery is vaginal,
and the risks, pain, and scarring of a C-section if it is not.!86 Moreover, as
Donald Regan points out, these “pains and discomforts . . . are likely to be
significantly aggravated when the entire pregnancy is unwanted.”!87

For some women, choosing abortion may simply be a matter of avoiding
the physical and emotional burdens of pregnancy and childbirth. But very
often the phrase “unwanted pregnancy” is a euphemism for “unwanted
child’—that is, a child the woman is unwilling (or unable) to raise after it is
born. Unsurprisingly, Roe treated the burdens of child-raising as an impor-
tant part of the case for recognizing that the woman’s liberty to choose to
terminate her pregnancy is encompassed by the “right of privacy.”!®® An

185 Marquis, supra note 175, at 192.

186 Donald H. Regan, Rewriting Roe v. Wade, 77 MicH. L. Rev. 1569, 1579-81 (1979).
187 Id. at 1582.

188 Roe v. Wade, 410 U.S. 113, 153 (1973).
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unwanted pregnancy, the Court said, “may force upon the woman a distress-
ful life and future,” in which her “health may be taxed by child care,” she may
experience “the distress . . . associated with the unwanted child,” and she may
have to wrestle with “the problem of bringing a child into a family already
unable, psychologically and otherwise, to care for it.”!89 Similarly, Casey’s
account of abortion liberty stresses both the burdens of pregnancy and the
life-altering importance of the woman’s decision to accept or reject our cul-
ture’s “vision of the woman’s role”—that is, motherhood, which traditionally
includes child-rearing as well as child-bearing.!9® The burdens of mother-
hood, in turn, include both the expense of raising a child and the curtail-
ment of the mother’s freedom. Like the burdens of pregnancy, they are
presumably harder to bear when the child is unwanted.

Oddly, neither Roenor Casey discusses the fact that the laws of every state
give the woman an alternative way to avoid child-rearing: after giving birth,
she can formally relinquish her parental rights, in which event her child will
be cared for by adoptive or foster parents.!®! Perhaps the omission is
explained by the fact that most women are extremely reluctant to relinquish
their newborn children even if they were initially unwanted.12 When Roe
was decided only twenty percent of single mothers put their children up for
adoption—and that percentage has since declined.!®® As Reva Siegel sug-
gests, several factors work in tandem to make adoption an unattractive alter-
native: “A woman is likely to form emotional bonds with a child during
pregnancy; she is likely to believe that she has moral obligations to a born
child that are far greater than any she might have to an embryo/fetus; and
she is likely to experience intense familial and social pressure to raise a child
she has borne.”!* When women do relinquish their infants, they frequently
grieve for years over their separation from them.!9® Moreover, whether she

189  Id.

190 Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 852 (1992).

191  See Nancy D. Polikoff, The Deliberate Construction of Families Without Fathers: Is It an
Option for Lesbian and Heterosexual Mothers?, 36 Santa CLARA L. Rev. 375, 389 (1996) (“Every
state provides some irrevocable mechanism for both biological parents to relinquish their
legal status.”).

192 Although the Court made no mention of the raise-or-relinquish dilemma, its allu-
sion to “the distress” associated with the unwanted child may be a veiled reference to it.

193 In 1973, roughly twenty percent of unwed mothers placed their children up for
adoption. By 1982, that figure had fallen to twelve percent. Jack Darcher, Market Forces in
Domestic Adoptions: Advocating a Quantitative Limit on Private Agency Adoption Fees, 8 SEATTLE J.
Soc. Just. 729, 732 (2010). Even if, as seems likely, a significant subset of unwed mothers
may have wanted their pregnancies, the generalization in text would still be warranted.

194 Reva Siegel, Reasoning from the Body: A Historical Perspective on Abortion Regulation and
Questions of Equal Protection, 44 STaN. L. REv. 261, 372 (1992); see also Kyle Wier, Promoting
Adoption as a Solution to Teen Pregnancy: A Study and Model, 5 J.L. & Fam. Stup. 319, 320
(2003) (stating that teenage mothers are deterred from adoption by “family dynamics,
peer pressure, organizational funding, counseling/educational practices, ‘system’ avoid-
ance trends, and notions of ‘responsibility’”).

195 See Anne B. Brodzinsky, Surrendering an Infant for Adoption: The Birthmother Experience,
in Tne PsvcHoLoGy or AportioN 295, 300-06 (David M. Brodzinsky & Marshall D.
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raises or relinquishes the unwanted child, the child’s father or members of
her family may disagree with her decision, which may adversely affect her
relationships with them.

In sum, the woman who is pregnant with an unwanted child finds herself
in this situation: the very fact that she does not want the child makes the
burdens of pregnancy and childbirth harder to bear, and once she gives birth
she must either accept the multi-faceted burdens of raising her newborn
child, or the emotional and relational burdens of relinquishing it. A pre-
viability abortion enables her to avoid these heavy and long-lasting burdens
by terminating her pregnancy and ending the life of the pre-viable fetus.

C. Casey’s Murky Interest-Balancing Standard

As we’ve just seen, the woman’s interests in an elective abortion are very
weighty. To end the life of the pre-viable fetus, on the other hand, is to
prevent the continued development of a biologically human being whose
nature is actively directing its development into a normatively human
being—and thereby to deprive it of a future like ours. We have, then, espe-
cially weighty interests on both sides of the constitutional balance. How are
we to decide which prevails as a matter of “reasoned judgment”?

Dissenting in Casey, Justice Scalia objected that Casey’s interest-balancing
approach ultimately turns on “a value judgment” that, insofar as it is not dic-
tated by constitutional text or tradition, simply cannot be “determine[d] . . .
as a legal matter.”19¢ Scalia’s point is axiomatic if the Court’s role is confined
to determining and enforcing value judgments that are authoritatively
embedded in the Constitution or anchored in our traditions. But if we
assume, as Casey does, that the Due Process Clause authorizes the Justices to
adopt new value judgments in order to define the scope of the liberty it sub-
stantively protects, then the Court must either make that value judgment as
thinks best, or else adopt a standard that the stale’s value judgment against
elective abortions must satisfy.

Casey is silent on this score—understandably so, given its failure to
address the merits of the interest-balancing judgment on which it reestab-
lished the right to elective abortion. Justice Souter’s concurring opinion in
Glucksberg, however, glosses Casey by adopting a requirement that the state’s
value judgment not be arbitrary. Like the Casey joint opinion, Souter’s con-
currence invoked Justice Harlan’s famous description of substantive due pro-
cess as including “a freedom from all substantial arbitrary impositions and

Schechter eds., 1990) (describing the intense and often long-lasting grief many birth
mothers experience after giving up a child for adoption).

196 Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 982 (1992) (Scalia, J., concur-
ring in the judgment in part and dissenting in part). Justice Scalia also objected that Roe
had arrived at its decisive value judgment—that “the human fetus is in some critical sense
merely potentially human”—in a highly unreasonable way, “begging the question . . . by
assuming that what the State is protecting is the mere ‘potentiality of human life.”” Id.
Scalia did not explain whether, in his view, the Court could have arrived at the requisite
value judgment in a way that would qualify as a “reasoned judgment.”
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purposeless restraints” and as recognizing “that certain interests require par-
ticularly careful scrutiny of the state needs asserted to justify their abridg-
ment.”197 But whereas the Casey Court had no occasion to operationalize
Harlan’s account of substantive due process, Justice Souter argued that it
should be applied as follows:

The weighing or valuing of contending interests . . . is only the first step,
forming the basis for determining whether the statute in question falls inside
or outside the zone of what is reasonable in the way it resolves the conflict
between the interests of state and individual . . . . It is only when the legisla-
tion’s justifying principle, critically valued, is so far from being commensu-
rate with the individual interest as to be arbitrarily or pointlessly applied that
the statute must give way.!98

Under the Harlan/Souter approach, the Court should recognize a right to
elective abortion only if the state’s interest in protecting pre-viable fetal life is
“so far from being commensurate with” the woman’s interest in an elective
abortion that it falls outside “the zone of what is reasonable” and is thus arbi-
trary.!9% As an original matter, a state law prohibiting elective abortions
should readily satisfy this version of interest-balancing scrutiny. It would be
eminently reasonable, and far from “arbitrary,” for a state to decide that the
good achieved by saving the life of a fetus that will naturally become a human
being and a person outweighs the heavy burdens its mother must bear while
she is pregnant and after she gives birth.

Whether or not the Casey plurality would have adopted this standard had
it reached the question, a powerful argument can be made that the Court
should do so when it applies Casey’s interest-balancing methodology. The
right to elective abortion is an unenumerated right that lacks the “deeply
rooted” grounding in the Anglo-American legal tradition that the Court has
often required in substantive due process cases,2°? and that its subsequent
decision in Glucksberg took to be its “established method.”?°! In departing
from that method, Casey adopted the most plausible alternative methodology
for judicial recognition of such rights: interest balancing, which, whatever its
drawbacks, at least prompts the Court to engage in a serious inquiry into the
strength of the competing state and individual interests, and to articulate the
reasons why one outweighs the other. The Glucksberg Court declined Justice
Souter’s invitation to adopt interest-balancing as its general method in sub-
stantive due process cases, arguing that its tradition-centered approach is
superior because it “tends to rein in the subjective elements that are necessa-
rily present in due process judicial review,” and “avoids the need for complex

197  Compare id. at 848-49 (quoting Poe v. Ullman, 367 U.S. 497, 543 (1961)), with Wash-
ington v. Glucksberg, 521 U.S. 702, 765-66 (1997) (Souter, J., concurring in the
judgment).

198  Glucksberg, 521 U.S. at 768.

199  See id.

200  See Obergefell v. Hodges, 135 S. Ct. 2584, 2618 (2015) (Roberts, C.J., dissenting)
(collecting cases).

201  Glucksberg, 521 U.S. at 720-21 opinion of the court.
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balancing of competing interests in every case.”?%2 Strikingly, however, both
of Glucksberg’s criticisms of interest-balancing apply with greater force to de
novo interest-balancing—in which the Court decides which interest it finds
more weighty—than to interest-balancing that is tied to a standard of arbi-
trariness. As Souter explained, the requirement that the statute be shown to
be arbitrary before being declared unconstitutional is an important con-
straint that helps ensure that the Court is engaged in “constitutional review,
not judicial lawmaking.”?°3 As for “complex balancing,” an arbitrariness
standard enables the Court to avoid making finely calibrated judgments in all
those cases in which the legislature’s resolution falls within “the zone of what
is reasonable.”204

Thus, as between de novo interest-balancing and interest-balancing sub-
ject to an arbitrariness standard, Glucksberg suggests that Casey should be
interpreted as authorizing only the latter, less subjective mode of heightened
scrutiny. Nevertheless, because Casey contains no indication to this effect,
and because the Court’s recent decision in Obergefell employs a “reasoned
judgment” approach without explicitly invoking a standard of arbitrari-
ness,2%5 I will assume that Casey calls for a de novo interest-balancing

202 Id. at 722. Glucksberg could be read more aggressively, as confining Casey’s interest-
balancing methodology to the right to elective abortion, thereby implying that new repro-
ductive-rights claims must be subjected to Glucksberg's tradition-centered methodology.
See, e.g., Paulsen, supra note 25, at 1557-60 (arguing that Glucksberg repudiates Casey’s
methodology). Cutting back on Casey in this way would have effects similar to those of a
holding that, under Casey’s interest-balancing methodology, the state’s interest in protect-
ing the pre-viable fetus outweighs the woman’s interests in aborting it.

But although this is a possible reading of Glucksberg, it is unlikely that today’s Court
would adopt it—particularly after having in Obergefell rejected Glucksberg’s applicability to
claims involving, inter alia, “marriage and intimacy.” Obergefell, 135 S. Ct. at 2602. Obergefell
aside, Glucksberg does not claim that Casey was wrong to rationalize the right to elective
abortion in interest-balancing terms. Instead, it argues that Casey did not adopt a new
general approach to unenumerated-rights claims that would supplant Glucksberg's tradition-
centered approach. Glucksberg, 521 U.S. at 722. Moreover, Casey did not reaffirm Roe solely
because of stare decisis; it also relied on the Court’s “explication” of the woman’s liberty
interests in an elective abortion, 505 U.S. 833, 853 (1992), which implies that state interfer-
ence with those particular interests triggers categorical interest-balancing scrutiny. Both of
the examples discussed in the Introduction involve statutes that burden one of the inter-
ests protected by the right to elective abortion: the woman’s interest in ensuring the death
of the fetus lest it become a child she must raise or relinquish to be raised by others. One
would predict, therefore, that the Court will apply Casey’s interest-balancing methodology
to those (and similar) reproductive-rights issues.

203 Glucksberg, 521 U.S. at 768 (Souter, J., concurring in the judgment).

204 Id.

205 See Obergefell, 135 S. Ct. at 2598. Obergefell, however, can readily be seen as resting on
an implicit finding of arbitrariness. Obergefell's holding that the Constitution requires
states to recognize same-sex marriages is based on (1) the importance to same-sex couples
of the liberty to marry and the magnitude of the burdens the inability to marry imposes on
them and any children they may have, id. at 2599-602, and (2) the Court’s conclusion that
the states failed to establish that recognizing same-sex marriages would occasion any harm
to same-sex couples, third parties, or “the institution of marriage,” see id. at 2606-07.
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approach. That makes it considerably harder to argue that the interest-bal-
ancing question we are considering should be resolved in favor of the state’s
interest in protecting fetal life. In my view, the initial descriptions I have
provided of the competing interests strongly suggest that the balance tips in
the state’s favor, but I recognize that others could reasonably disagree. In an
attempt to break the impasse, I will next present two thought experiments,
followed by an argument that reframes the interest-balancing analysis in
terms of the woman’s overall reproductive liberty. Part IV will then argue
that history and tradition powerfully confirm that the state’s interest in pro-
tecting pre-viable fetal life outweighs the woman’s interest in an elective
abortion.

D. Two Thought Experiments

The familiar Rawlsian “veil of ignorance” heuristic?°® suggests that the
interest of the fetus in its future life and development outweighs the woman’s
interest in terminating her pregnancy and ensuring that the fetus does not
develop further. Behind the veil of ignorance, knowing that we would be
conceived but not knowing whether we would be aborted, would we prefer a
rule prohibiting elective abortion or not? Any of us might be born as a
woman and would be at risk of bearing the heavy burdens of an unwanted
pregnancy. But the risk of not being born at all, and thus forfeiting the
human life each of us could have lived if not aborted, would trump that
downside.

The obvious objection to my use of the veil of ignorance is that it
assumes, contrary to Roe and Casey, that we who are choosing the rules of our
society behind the veil are persons, not merely fetuses. On the contrary: the
assumption is that we, as persons who might be born into our society, but
who also might be aborted before we become persons, are choosing whether
abortion should be permitted or prohibited. The alternative is a conjurer’s
trick, in which only those who know that they will be born rather than
aborted are allowed, behind the veil of ignorance, to vote on whether elective
abortion should be legal for women in our society. No doubt some would
still oppose the practice on moral or altruistic grounds, but if we are simply
voting our risk-averse self-interest we would prefer the regime of legalized
abortion. The only way to internalize the harms to fetuses, and thereby be in
a position intuitively to compare them to the benefits to women, is to run the
thought experiment as I have suggested.20?

Given these premises, it seems undeniable that the state’s “justifying principle, critically
valued, is so far from being commensurate with the individual interest as to be arbitrar[y].”
Glucksberg, 521 U.S. at 768 (Souter, J., concurring in the judgment).

206  See JouN Rawrs, A THEORY OF JusTICE 136-42 (1971).

207 Rawls’s A Theory of Justice antedates Roe and does not address the question of abor-
tion. In later work, Rawls evaluated the legal treatment of abortion from the standpoint of
persons who have already been born. See JouN RawLs, PoLiTicaL LiBERALISM 243 n.32
(1993). Yet as Walter Murphy argues, “(1) Questions about the value of human life and
when it begins are more politically (and morally) significant than allocations of property;
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To lay the foundation for the next thought experiment, I must make a
modest claim about the relative weight of the life of a pre-viable fetus and the
life of a normatively human being: although the life of the fetus is signifi-
cantly less valuable because it is only “potential human life,” their values are
of the same order of magnitude. By assumption, then, the life of a pre-viable fetus
is at least one-tenth as valuable as the life of a normatively human being (that is, any
one of us). Although I cannot demonstrate the truth of this claim, my submis-
sion is that the account of the fetus presented earlier—as new, biologically
human life whose nature is to become normatively human—more than justi-
fies this estimate of the value of pre-viable fetal life.

Now imagine that a pandemic virus emerges that triggers an autoim-
mune reaction in any pregnant woman whose pregnancy is terminated artifi-
cially, and that 1 in 10 (ten percent) of cases this reaction will be fatal. (In
the other ninety percent of cases, the symptoms will be mild.) Putting aside
the possibility that states could (and would) constitutionally prohibit elective
abortions under these circumstances to protect maternal health, how many
pregnant women who would otherwise opt for abortion would still do so
when it unavoidably exposed them to a ten percent risk of death? I do not
predict that the answer would be “none,” but it seems clear that in contempo-
rary America the answer would be “very few.” We can infer from these hypo-
thetical revealed preferences that the burdens imposed on women by a law
prohibiting elective abortions are, in the vast majority of cases, more than an
order of magnitude smaller than the value they attach to their own lives. If
so, they must also be less weighty than the value of a pre-viable fetal life.

E. The Right to Elective Abortion as a Component of the Right to Decide Whether
to Bear or Beget a Child

Consider next an illuminating reframing of the interest-balancing analy-
sis. To this point, the argument has assumed that unwanted pregnancies are
a given, and consequently that by prohibiting elective abortions the state
imposes weighty pre- and post-natal burdens on unwilling mothers. Casey
reminds us, however, that the right to elective abortion can be seen as one
branch of a broader right to decide “whether to bear and beget a child.”?%8
The other branch, of course, is the right to use contraception.?%? As Casey
points out, abortion provides fallback protection against having an unwanted

and, therefore, (2) the veil of ignorance should obscure the vision of decision makers so
that, when constructing their basic constitutional order, none of them would know
whether he or she would be among the born or the aborted.” Walter F. Murphy, Transi-
tions to Constitutional Democracy and the Fate of Deposed Despots, 81 DEnv. U. L. Rev. 415, 437
n.72 (2003); ¢f. Luke M. Milligan, A Theory of Stability: John Rawls, Fetal Homicide, and Sub-
stantive Due Process, 87 B.U. L. Rev. 1177, 1228 (2007) (“The right to abortion, when juxta-
posed with the current set of legal protections afforded fetuses, is politically and morally
unsustainable from a Rawlsian perspective.”).

208 Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 859 (1992); see also Carey v.
Population Servs., Int’l, 431 U.S. 678, 685 (1977).

209  See Casey, 505 U.S. at 852.
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child “in the event that contraception should fail.”?'® But the fact is that
even if the right to elective abortion were overruled—and even if, contrary to
all expectations, the states universally enacted legislation prohibiting elective
abortions—women’s liberty to decide “whether to bear and beget a child”
would remain quite robust. Contraception prevents millions of unwanted
pregnancies per year in the United States, and if the right to elective abor-
tion did not exist, it would prevent substantially more. Women (and men)
would seek to avoid the heavy burdens of unwanted pregnancies by taking
greater contraceptive precautions—a task made easier by the incremental
improvements in the efficacy and safety of some contraceptive methods since
Roe2!'! These precautions would not always succeed; but they would very
often succeed, and the result would be a much smaller reduction in women’s
average reproductive liberty than a static analysis suggests.

Itis true, as Jed Rubenfeld observed in an important pre- Casey discussion
of this issue, that all methods of contraception have some failure rate, that
roughly half of women who have abortions report using some form of contra-
ception during the month when they became pregnant, and that women who
are very young, poor, or ill-iinformed are less likely to “employ contraception
effectively.”?!2 But there is an obvious solution to the failure-rate problem:
use (wo methods. (For example, using a method that has a five percent fail-
ure rate in conjunction with an independent method that has a ten percent
failure rate yields a net failure rate of half a percent.) The high rate of
women who have abortions despite using some form of contraception is
inflated by the availability of elective abortion: if abortion were unavailable,
many of them would use contraception more consistently,?!3 or reduce their
levels of sexual activity.?21* And it is quite clear that were the constitutional
right to elective abortion overturned, advocates of family planning would
redouble their efforts to empower young, poor, or ill-informed women to
make more effective use of contraceptives.

Nor is better contraception the only available strategy. Episodic absti-
nence is another—and one that, over time, is not mutually exclusive of using

210  Id. at 856.

211 See Louise Tyrer, Introduction of the Pill and Its Impact, 59 CONTRACEPTION (IssUE 1
Supp. 1) 115-16S (1999) (describing improvements in the efficacy and safety of the birth-
control pill since its introduction in 1960).

212 Rubenfeld, supra note 86, at 629.

213 SeeJosephine Jacobs & Maria Stanfors, State Abortion Context and U.S. Women’s Contra-
ceptive Choices, 1995-2010, 47 PErsP. ON SEXUAL AND ReprOD. HEALTH 71 (2015) (women
who lived in states with more restrictive abortion laws were more likely to use highly effec-
tive contraceptives).

214 See Jonathan Klick, Econometric Analyses of U.S. Abortion Policy: A Critical Review, 31
Forbuam Urs. LJ. 751, 764 (2004) (“The most clear-cut finding of these econometric
studies of the relationship between abortion policy and sexual behavior is that individuals,
even young individuals whose sexual behavior is often considered to be driven more by
emotion than by calculation, are sensitive to the costs of their sexual activity. When those
costs increase, as predicted by the law of demand, individuals engage in less risky sex.”).



796 NOTRE DAME LAW REVIEW [VvoL. g1:2

contraception?!>—and in a state that banned elective abortions the practice
of abstinence would increase. For those who have concluded that they do
not wish to have more (or any) children, sterilization provides yet another
option.216

And then there are the sexual substitutes for vaginal sexual intercourse.
Suffice it to say that millions of heterosexual American couples, married and
unmarried, in long-term relationships, transient relationships, or no relation-
ships at all, currently resort to substitutes such as oral sex, manual sex, anal
sex, “sexual-aids” sex, Internet sex, sexting, and more. In a state that banned
elective abortions, one would predict significant substitution of these forms
of sexual gratification for vaginal sexual intercourse.

An interest-balancing analysis that ignores these various methods of
avoiding the burdens of unwanted pregnancy seriously overstates the bur-
dens elective-abortion bans generally impose on women’s reproductive lib-
erty. Taking them into account provides additional support for a “reasoned
judgment” that the state’s interest in pre-viable fetal life outweighs the
woman’s interests in avoiding the pre- and post-natal consequences of an
unwanted pregnancy.

The obvious objection to this proposed reframing of the interest-balanc-
ing analysis on which the validity of the right to elective abortion depends is
that the Court in Casey viewed abortion as a practically indispensable fallback
for women whose efforts at contraception are ineffective.?!7 Granted, once a
woman is pregnant, neither contraception, nor sexual abstinence, nor sexual
substitution will help her avoid the burdens of an unwanted pregnancy. But
the line of cases from Griswold to Casey is ultimately about the freedom of
women and men to have non-procreative sexual intercourse, and the factors I
have described have made the right to elective abortion substantially less
important in ensuring that freedom than when Roe was decided. Casey con-
tains no holding that would preclude the Court from taking account of that
fact in evaluating the strength of the woman’s interest in an elective abortion.

215 The probability that a woman will become pregnant over a given time interval (for
example, a year) is a function both of the failure rate of whatever contraceptive she (or her
partner) uses and of the frequency with which she has sexual intercourse.

216  Sterilization is among the most widely used methods of contraception. See WiLLIAM
D. MosHER & Jo Jonks, U.S. DEp’T oF HEALTH AND HUMAN SERvVS., USE OF CONTRACEPTION
IN THE UNITED STATES: 1982-2008, at 7 (2010) (stating from 2006 through 2008, of women
“currently using a method of contraception,” 16.7% of those aged fifteen through forty-
four and 6.1% of their male partners used sterilization as a method of contraception).

217  SeePlanned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 853 (1992) (describing the
predicament of the woman who has become pregnant “perhaps despite her attempts to
avoid it”); id. at 856 (describing individuals’ “reliance on the availability of abortion in the
event that contraception should fail”).
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IV. Our LeGAL TRADITION SUPPORTS A “REASONED JUDGMENT” THAT THE
STATE’S INTEREST IN PRE-VIABLE FETAL LIFE OUTWEIGHS THE
WoMAN’S INTEREST IN AN ELECTIVE ABORTION

We turn now from “reasoned judgment” apart from history and tradition
to “reasoned judgment” as informed by them. The joint opinion in Casey
entirely ignored the history of abortion in Anglo-American law (including
Roe’s version of that history).2!8 Instead, Casey focused on the life-changing
character of the woman'’s decision about whether or not to have an abortion,
which it describes as one of “the most intimate and personal choices a person
may make in a lifetime, choices central to personal dignity and auton-
omy,”?!9 and on the burdens and sacrifices inherent in becoming a
mother.?2% Nevertheless, in applying Casey’s interest-balancing methodology
and “reasoned judgment” standard, the Court is free to reexamine that his-
tory for whatever light it sheds on the competing interests at stake. Casey’s
reliance on stare decisis is no obstacle to that inquiry: “stare decisis may bind
courts as to matters of law, but it cannot bind them as to matters of
history.”?2!

Under Casey’s “reasoned judgment” approach, the right to elective abor-
tion is justified provided that the woman’s interest in an elective abortion
outweighs the state’s interest in protecting the pre-viable fetus. The question
at hand is what role, if any, history and tradition should play in that interest-
balancing inquiry. Given that the Casey joint opinion makes no mention of
the history of Anglo-American abortion law, one might infer that the Casey
majority thought that history was simply irrelevant. But this inference is falla-
cious, because the Casey majority did not engage in an interest-balancing
analysis of the right to elective abortion on the merits. Casey’s history-free
explication of the specially protected character of the woman’s liberty to
decide whether to terminate her pregnancy implies that support in historical
tradition is not necessary to trigger heightened interest-balancing scrutiny of
state restrictions on that liberty. It does not follow, however, that the weight
the Anglo-American legal tradition has given to the competing state and indi-
vidual interests would have been irrelevant had the Casey Court undertaken
an interest-balancing analysis of the right to elective abortion. On the con-

218  Casey does rely on the “tradition” of judicial opinions that employ “reasoned judg-
ment” in deciding substantive due process claims, 505 U.S. at 849, and its account of the
woman’s liberty invokes “the tradition of the precedents . . . granting protection to substan-
tive liberties of the person,” id. at 853. Roe aside, however, those precedents do not speak
to whether the woman’s liberty interest outweighs the state’s interest in protecting the pre-
viable fetus. Beyond that, as Nelson Lund and John McGinnis have suggested, such “boot-
strapping” reliance on a tradition that is attributable to the Court’s own decisions does not
establish a longstanding tradition in the sense called for by Glucksberg. See Lund & McGin-
nis, supra note 13, at 1610-11.

219  Casey, 505 U.S. at 851.

220 Id. at 852.

221 Wallace v. Jaffree, 472 U.S. 38, 99 (1985) (Rehnquist, J., dissenting).
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trary, under Casey’s methodology, history and tradition provide important
evidence the Court will evaluate in arriving at its own “reasoned judgment.”
That this is so can be inferred, once again, from Glucksberg.??2 Two of
Casey’s coauthors—Justice O’Connor and Justice Kennedy—joined Chief Jus-
tice Rehnquist’s majority opinion, which declared that the Court’s “estab-
lished method of substantive-due-process analysis” asks whether an asserted
right or liberty interest is “deeply rooted in this Nation’s history and tradi-
tion,” and refused to replace it with Casey’s interest-balancing approach.?23
By contrast, Justice Souter, relying on Casey and on Justice Harlan’s famous
dissenting opinion in Poe v. Ullman,22* argued for an across-the-board “rea-
soned judgment” approach involving “close criticism going to the details of
the opposing interests and to their relationships with the historically recog-
nized principles that lend them weight or value.”??> As Souter’s formulation
makes plain, although the interest-balancing approach he advocated does
not treat tradition as a sine qua non, it emphatically includes an examination
of history and tradition.??6 Similarly, Harlan argued—in language Casey
quoted approvingly—that the Court’s substantive due process judgments
must conform to “the balance struck by this country, having regard to what
history teaches are the traditions from which it developed as well as the tradi-
tions from which it broke.”??? Indeed, I am not aware that any Justice has
expressed the view that history and tradition are irrelevant in deciding
whether to recognize an unenumerated right.228 It seems clear, then, that by
re-establishing the right to elective abortion on the foundation of an interest-
balancing judgment, Casey’s coauthors did not intend to suggest that that
judgment should be arrived at without reference to history and tradition.
Under Glucksberg’s tradition-centered methodology, of course, it is quite
clear that the right to elective abortion would not qualify as a fundamental
substantive due process right.?29 Although the Roe Court claimed that

222 Washington v. Glucksberg, 521 U.S. 702 (1997) (holding that there is no fundamen-
tal right to commit suicide with another’s assistance).

223 Id. at 720-21.

224 367 U.S. 497, 542-44 (1961) (Harlan, J., dissenting).

225  Glucksberg, 521 U.S. at 769 (Souter, J., concurring in the judgment).

226 See id. at 764 (stating that the “clashing principles” whose legislative resolution is
evaluated in substantive due process review are “to be weighed within the history of our
values as a people”).

227  Poe, 367 U.S. at 542; see also Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833,
850 (1992) (quoting this language).

228  See supra note 68 and accompanying text.

229 Notwithstanding its inconsistency with Lawrence v. Texas, 539 U.S. 558 (2003), Gluck-
sberg has remained good law in the sense that the lower courts have generally adhered to
the “deeply rooted in tradition” test when evaluating new substantive due process claims.
See Brian Hawkins, Note, The Glucksberg Renaissance: Substantive Due Process Since Lawrence
v. Texas, 105 Mich. L. Rev. 409, 411-12 (2006). Justice Kennedy’s opinion for the Court in
Carhart 11, which cited Glucksberg and did not refer to Lawrence, led some observers to pre-
dict that Glucksberg’s approach would become the rule and Lawrence’s more free-wheeling
approach the exception. See Steven G. Calabresi, Substantive Due Process After Gonzales v.
Carhart, 106 Mich. L. Rev. 1517, 1518 (2008). Kennedy’s subsequent majority opinion in
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Anglo-American women enjoyed substantial liberty to elect abortions prior to
the late nineteenth century,?3? it did not dispute that by the time of the
adoption of the Fourteenth Amendment, the overwhelming majority of
American states had criminalized abortion throughout pregnancy under
almost all circumstances, and continued to do so for well over a century.231
That undeniable fact enabled Justice Rehnquist to argue cogently in dissent
that “the asserted right to an abortion is not ‘so rooted in the traditions and
conscience of our people as to be ranked as fundamental.’ ”232

In Casey, Chief Justice Rehnquist renewed that argument as part of the
case for overruling Roe.?3% By declining to characterize the right to elective
abortion as fundamental, however, the Casey majority avoided much of the
force of this criticism. Casey’s message is that the right to elective abortion
arises because the woman’s liberty to terminate her pregnancy, even if not
sufficiently rooted in tradition to qualify as fundamental, should nevertheless
enjoy special protection in the form of categorical interest-balancing scru-
tiny. In considering history and tradition under Casey, therefore, the ques-
tion is not whether the right to elective abortion satisfies Glucksberg’s “deeply
rooted” standard. Rather, the question is what history and tradition teach
about the relative value our society has attached to the woman’s interest in
avoiding the burdens of an unwanted pregnancy and the state’s interest in
protecting the life of the pre-viable fetus.

This brings us to the crucial point: if Roe’s history of abortion law were
factually and legally accurate, it would arguably support a judgment that the
Anglo-American legal tradition attached greater weight to the pregnant
woman’s interest in an elective abortion than to the state’s interest in protect-
ing pre-viable fetal life. Roe’s history of Anglo-American abortion law
includes three key claims that lend credence to that conclusion: (1) that the
Anglo-American legal tradition had for centuries given women greater liberty
to have legal abortions (at least prior to quickening, and perhaps even there-
after) than they enjoyed under nineteenth-century statutes such as the Texas

Obergefell, however, makes clear that Lawrence (recast in the form of Obergefell's version of
“reasoned judgment”) is now controlling precedent, at least in cases involving “marriage
and intimacy.” Obergefell v. Hodges, 135 S. Ct. 2584, 2602 (2015). Strikingly, however,
although the majority opinion in Obergefell treats contraception as a fundamental right and
an exemplar of “intimate choices that define personal identity and beliefs,” id. at 2597, it is
utterly silent about the right to elective abortion.

230  See Roe v. Wade, 410 U.S. 113, 140 (1973) (asserting that “at common law, at the
time of the adoption of our Constitution, and throughout the major portion of the nine-
teenth century,” American women had a “right to terminate a pregnancy” in “the early
stage of pregnancy, and very possibly without such a limitation”).

231  See id. at 174-75 (Rehnquist, J., dissenting) (“By the time of the adoption of the
Fourteenth Amendment in 1868, there were at least 36 laws enacted by state or territorial
legislatures limiting abortion.”).

232 Id. at 174 (quoting Snyder v. Massachusetts, 291 U.S. 97, 105 (1934)).

233  See Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 952-53 (1992) (Rehn-
quist, C.J., concurring in the judgment in part and dissenting in part).
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law struck down in Rog23* (2) that the primary purpose of the restrictive
nineteenth-century abortion laws was to protect women from the grave health
dangers of elective abortions in an era without antibiotics and antiseptics,
rather than to protect fetal life; and (3) that the unborn are not “persons”
within the meaning of the Fourteenth Amendment.?3®> Taken together,
these propositions suggest that our legal tradition placed the woman’s inter-
ests in an abortion above the state’s interest in protecting prenatal life.

Standing alone, the adoption of the strict nineteenth-century statutory
prohibitions on elective abortion throughout pregnancy is not enough to dic-
tate a contrary judgment. If the common law long permitted elective abor-
tion throughout much of pregnancy, if both the criminal law and the
Fourteenth Amendment treated fetal life as qualitatively less valuable than
normatively human life, and if even the nineteenth-century statutes were pri-
marily intended to protect women from abortion-related health hazards that
modern medicine has virtually eliminated, the tradition as a whole might well
support an inference that the woman’s interest in an elective abortion out-
weighs the state’s interest in protecting the pre-viable fetus. It is therefore
necessary to examine whether Roe’s characterization of the Anglo-American
legal tradition is accurate.

As we’ll see, Roe’s history of abortion law is rife with serious errors and
fallacious inferences. That said, a comprehensive counter-presentation of
the history of Anglo-American abortion law would require a full article of its
own.236 My treatment here will necessarily be selective, focusing on those
issues that are most directly relevant to the key question: on the whole, does
the Anglo-American legal tradition imply that the woman’s interests in an
elective abortion outweigh the state’s interest in protecting the fetus until it
becomes viable late in the second trimester?

A. Roe’s Claim that Women Enjoyed Substantial Abortion
Liberty at Common Law

According to Roe, the common law allowed abortion early in pregnancy
and very possibly even after quickening, thereby indicating that the woman’s
interest in an elective abortion outweighs the protection of early fetal life.23”
Post-quickening abortion, if a crime at all, was not homicide at common law,

234 Roe, 410 U.S. at 140.

235 See id. at 157-58 (explaining that the Court’s analysis of the Fourteenth Amend-
ment, “together with our observation . . . that throughout the major portion of the nine-
teenth century prevailing legal abortion practices were far freer than they are today,
persuades us that the word ‘person,’ as used in the Fourteenth Amendment, does not
include the unborn”). As the quoted language indicates, Roe’s Fourteenth Amendment
holding rests in part on its historical conclusion that women enjoyed substantial abortion
liberty prior to the late nineteenth century.

236 Professor Joseph Dellapenna has written a landmark book on this and related top-
ics. See DELLAPENNA, supra note 66. My critique of Roe’s history is deeply indebted to his
indispensable work.

237 410 U.S. at 134.
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but “at most, a lesser offense.”?3® Moreover, many of the American statutes
enacted in the first half of the nineteenth century followed the common law
in being “lenient” with pre-quickening abortion.?®® Thus, for most of our
history, women enjoyed substantial liberty to have elective abortions, from
which we can infer that our tradition valued their interests more highly than
the lives of pre-viable fetuses.

This account is wildly inaccurate. To begin with, Roe was wrong to sug-
gest that there was any doubt about whether abortion after quickening was a
crime at common law.24? Coke and Blackstone—whose influence on early
American courts and lawyers was unparalleled—both declared unequivocally
that post-quickening abortion was a crime (though by their times no longer a
felony).24! As Joseph Dellapenna has shown, even before Coke, the English
courts “entertained no doubts regarding the criminality of abortion,”?42 and
Coke’s authority ensured that abortion was “well established” as a common
law crime by the late seventeenth century.?43

Roe’s treatment of the common law’s reception in the United States
compounded its mischaracterization of the English common law. According
to Roe, it was “doubtful that abortion was ever firmly established as a com-
mon-law crime” in the United States even after quickening.?4* “Apparently,”
Roe claimed, “all the reported cases” in which an American court stated that
abortion of a quick fetus was a crime were “dictum,” supposedly due to “the
paucity of common-law prosecutions.”?*5 Missing from this account is any
acknowledgement that no American court ever suggested—in dictum or oth-
erwise—that abortion after quickening was not a crime at common law. As
for the statements of appellate courts affirming that post-quickening abor-
tion was a crime, they were rationes decidendi, not dicta: the courts ruled that
pre-quickening abortion was not a common law crime based on their under-
standing of the reason why post-quickening abortion was such a crime. Tak-
ing as their starting point Blackstone’s pronouncement that “life . . . begins
in contemplation of law as soon as an infant is able to stir in the mother’s

238 Id.

239 Id. at 139.

240 Moreover, since Roe, Philip Rafferty and others have discovered a number of early
English criminal abortion cases which show that even pre-quickening abortion was a crime
in medieval times. See Philip Rafferty, Roe v Wade: The Birth of a Constitutional Right
163-174, U.M.L Dissertation Abstracts (1992) (No. LD02339); see also DELLAPENNA, supra
note 66, at 134-143.

241  See 1 WiLLIAM BLACKSTONE, COMMENTARIES *129; SR EDWARD COKE, THE THIRD PART
OF THE INSTITUTES OF THE Laws OF ENGLAND 50 (William S. Hein & Co. reprint ed. 1986)
(1644).

242 See DELLAPENNA, supra note 66, at 201-02 (footnotes omitted).

243 Id. at 200; see also id. at 204 n.158 (collecting and describing indictments and convic-
tions for abortion in seventeenth-century England).

244 410 U.S. at 136.

245 Id.
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womb,”246 American courts defined the common law crime as abortion of a
fetus after quickening.247

Roe was also wrong to attribute the paucity of common law prosecutions
for post-quickening abortion to uncertainty about the very existence of the
common law offense.24® There is no evidence that an American court ever
rejected a common law indictment for post-quickening abortion as legally
insufficient. Early American prosecutions for post-quickening abortion have
been documented in at least five colonies (Connecticut, Delaware, Maryland,
Rhode Island, and Virginia),?*® as have trials and presentments in several
states in the late eighteenth and early nineteenth centuries.?>® And if prose-
cutions were indeed uncommon, that is attributable to the difficulty of
obtaining a conviction at a time when it was often impossible to prove that
the fetus had quickened or that its death resulted from abortion rather than
natural causes.251

The fact that the common law protected all quickened fetuses—and
explicitly did so on the ground that they were living human beings—demon-
strates that the state’s interest in protecting fetal life was thought to outweigh
the woman’s interest in an elective abortion long before viability.252 Never-
theless, one might argue, the common law’s failure to criminalize pre-quick-
ening abortions shows that Roe was substantially correct in claiming a
tradition of abortion liberty early in pregnancy (when the overwhelming
majority of abortions are performed nowadays). This inference is fallacious
on both practical and legal grounds. The practical barriers to what the Roe
Court wishfully imagined to have been pre-1850 abortion liberty were enor-
mous. Prior to the development of the first crude pregnancy tests in the
early twentieth century, a woman could not know she was pregnant until she
felt the fetus move.2>® Even if she risked a possibly needless abortion in the
belief that she was pregnant, every available abortion method was extremely

246  BLACKSTONE, supra note 241, at *129.

247  See, e.g., Commonwealth v. Parker, 50 Mass. (1 Met.) 263 (1845).

248  See Roe, 410 U.S. at 136.

249  See DELLAPENNA, supra note 66, at 228.

250  See, e.g., id. at 264-66, 269 (Virginia and Connecticut).

251 See id. at 437.

252 Quickening usually occurs between the sixteenth and eighteenth week of gestation.
See Roe, 410 U.S. at 132. Prior to the twentieth century, fetal viability would not have
occurred prior to the twenty-eighth week.

253 The so-called “rabbit test” for detecting human chorionic gonadotropin in a
woman’s blood to establish pregnancy was not developed until 1927 and yielded frequent
false results until the 1960s. DELLAPENNA, supra note 66, at 191.
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dangerous,?>* and none of them were reliable until the late nineteenth cen-
tury.255 Thus, the liberty Roe posits was almost entirely illusory in practice.

On the legal side, there were compelling difficulties with criminalizing
pre-quickening abortion: prior to quickening, it would frequently have been
impossible to prove that the woman had actually been pregnant.25¢ Beyond
that, insofar as the quickening rule expressed a judgment about fetal life,
that judgment stemmed from widely held beliefs that the fetus began to live
when it began to move, and that it began to move when its mother could feel
it moving.257 The theory was not that early fetal life was unworthy of legal
protection—it was that the fetus was not alive (or at least, not known to be
alive). Not until the nineteenth century was it established that the fetus
begins to move many weeks before its mother can detect its movements, and
that it is a living, biologically human organism from conception on.?%® Inter-
preted in light of subsequent embryological discoveries, the rationale behind
the quickening rule arguably supports a ban on abortions either after the
eighth week, when fetal movement begins, or at any time after conception,
when fetal life begins.2>° What it obviously does not support is a judgment
that the woman’s interest in elective abortion outweighs the state’s interest in
protecting pre-viable fetal life.

254 Id. at 332-33. The dangers of intrusion methods in an era without anesthesia, anti-
sepsis, or antibiotics are self-evident. Ingestion methods were also highly dangerous, as
well as less effective than intrusion ones. In the 1800s (as throughout history), women
ingested a wide range of dangerous substances that were believed to cause abortions, the
vast majority of which were ineffective—and the remainder of which worked by poisoning
both mother and fetus. Seeid. at 37-51. Modern techniques for inducing labor involve the
intravenous administration of oxytocin (or synthetic oxytocin (pitocin)), a hormone that
was not discovered until 1909 and first used by physicians to stimulate labor in 1911. Lou-
isa Dalton, Oxytocin, CHEMICAL & ENGINEERING NEws, http://pubs.acs.org/cen/coverstory/
83/8325/83250xytocin.html (last visited Nov. 24, 2015).

255 DELLAPENNA, supra note 66, at 230, 333. As Dellapenna shows, prior to the eight-
centh century, the only generally available abortion methods involved ingesting poisons or
physically assaulting the woman’s body in ways designed to kill the fetus. See id. at 230-37.
Ingestion methods sometimes succeeded, but generally did so not by inducing premature
labor, but “by so debilitating the woman (often through attacks on her lower digestive
tract) that she could no longer sustain the pregnancy.” Id. at 43.

256 Seeid. at 432-33. A similar evidentiary rationale underlies the much-misunderstood
common law “born-alive” rule, which held that the killing of an unborn child was homicide
only if the child was born alive and subsequently died from its prenatal injuries. As Clarke
Forsythe has shown, “at common law the rule was entirely an evidentiary standard, man-
dated by the primitive medical knowledge and technology of the era, and . . . in its origin
was never intended to represent any moral judgment on the criminality of killing an
unborn child in utero.” Clarke D. Forsythe, Homicide of the Unborn Child: The Born Alive Rule
and Other Legal Anachronisms, 21 VaL. U. L. Rev. 563, 564 (1987).

257  See DELLAPENNA, supra note 66, at 257-58.
258  Id. at 259-60.

259  See Michael Stokes Paulsen, The Plausibility of Personhood, 74 Onio St. LJ. 13, 28
(2013) (pointing out this ambiguity).
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B. Roe’s Claim that the Restrictive Nineteenth-Century Statutes Primarily Aimed
to Protect Women from the Dangers of Abortions

Roe erred again in intimating that the primary (if not the sole) “original
purpose”259 of the restrictive nineteenth-century abortion statutes was to pro-
tect the pregnant woman by “restrain[ing] her from submitting to a proce-
dure that placed her life in serious jeopardy” in that pre-antiseptic, pre-
antibiotic era.?®! Although the “serious jeopardy” Roe refers to was all too
real, this account of the statutes’ “original purpose” has matters backwards.
To see why, it is necessary to begin with two developments Roe ignores, but
which drove nineteenth-century American legislatures to replace the com-
mon law with statutes criminalizing abortion throughout pregnancy. The
first was technological: the gradual spread and refinement throughout the
nineteenth century of “intrusion” abortion methods that would reliably ter-
minate a pregnancy, and the resulting increase in the incidence of abor-
tion.?%2 The second was scientific: the discovery in the early nineteenth
century of sperm, ova, and mammalian fertilization, which “led to a new con-
sensus among scientists on the nature of human gestation.”?%% Gradually,
physicians and the educated public became aware that conception meant the
union of sperm and egg, and with it the formation of a new organism that
would in time become a child. Thus, during the same decades when abor-
tion was becoming reliably efficacious for the first time, the scientifically rec-
ognized view that the life of a new human organism begins at conception was
eclipsing the quickening view.

The legislative reaction to these developments—criminalizing abortion
from the outset of pregnancy—Ileaves no doubt that not only pre-viable, but
pre-quickening fetuses were then viewed as entitled to legal protection from
abortion. By the time the Fourteenth Amendment was ratified, thirty of the
thirty-seven states had enacted abortion statutes, and twenty-seven of those
statutes prohibited abortion before as well as after quickening.?6* Contrary
to Roe’s claim that “[m]ost of these initial statutes dealt severely with abortion
after quickening but were lenient with it before quickening,”?%% twenty of the
thirty-seven “punished all abortion equally regardless [of] the stage of preg-
nancy.”?56 Thus, at the time of the adoption of the Fourteenth Amendment,

260 Roe v. Wade, 410 U.S. 113, 151 (1973).

261 Id. at 149. Roerefrains from expressly endorsing this characterization of the restric-
tive nineteenth-century statutes—which it attributes to “[p]arties challenging state abor-
tion laws.” Id. at 151. Instead, Roe summarizes the case for that characterization, asserts
that there is scholarly and case law support for it, and mentions no evidence or argument
to the contrary. See id. at 151-52. That treatment can fairly be read as an implicit—albeit
cautious—endorsement.

262  See DELLAPENNA, supra note 66, at 332—33.

263 Id. at 259-60.

264 Id. at 315.

265 Roe, 410 U.S. at 139.

266 DELLAPENNA, supra note 66, at 315-16.
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the predominant view was that protecting fetal life outweighed the woman’s
interests in an elective abortion throughout pregnancy.

The fact that abortions remained very dangerous throughout the nine-
teenth century undoubtedly contributed in some measure to the overwhelm-
ing success of the mid-century campaigns for more restrictive abortion
laws.267 But although prominent advocates of restrictive abortion laws often
argued that abortion endangered the life of the woman as well as took the
life of the unborn child,?5® they “always advanced the protection of fetal life
as the primary reason for the statutes.”?®® The design of these statutes
reflected the same focus on protecting fetal life. By the time of the adoption
of the Fourteenth Amendment in 1868, many state statutes (1) provided for
enhanced punishment if it were proven that an attempted abortion caused
the death of the fetus,?”? (2) declared abortions causing the death of the
fetus to be manslaughter,?’! (3) referred to the fetus as a “child,”?7? and
(4) prohibited attempted abortions only if performed on a pregnant
woman.?”3 None of these provisions is concerned with maternal health and
safety, and each of them bespeaks an intent to protect fetal life.

The statutes’ overriding concern with protecting fetal life is apparent
even with regard to the limited circumstances in which they permitted abor-
tions. Rather than authorizing abortion whenever it would have been safer
for the mother than continued pregnancy and childbirth, the nineteenth-
century statutes almost universally authorized abortion only when necessary
to save the life of the mother—a narrower exception presupposing that fetal
life outweighs maternal health.27* Roe itself recognized as much in charac-
terizing the theory on which Texas defended its statute (which dated to

267 Because the health risks of abortion were even greater than those of pregnancy and
childbirth throughout the nineteenth century, one cannot rule out the possibility that
some states would have adopted less restrictive statutes had abortion been as safe as (or
safer than) pregnancy over that time-span. But the fact that restrictive nineteenth-century
abortion laws typically passed by overwhelming margins, see James S. Witherspoon, Reexam-
ining Roe : Nineteenth-Century Abortion Statutes and the Fourteenth Amendment, 17 StT. MARY’s
LJ. 29, 69 (1985), coupled with the evidence that protecting fetal life was the primary goal
of the anti-abortion movement, strongly suggests that legislation criminalizing elective abor-
tion throughout pregnancy would have prevailed even under these circumstances.

268  See DELLAPENNA, supra note 66, at 368.

269 Id. at 297.

270 Witherspoon, supra note 267, at 36. In many states, the maximum prison term for
attempted abortion exceeded one year, and in many states, the maximum prison term for
abortion resulting in the death of the fetus was five years or greater. See id. at 53 n.70
(listing statutory punishment ranges).

271 Id. at 42-44.

272 Id. at 48.

273 Id. at 56. Generally speaking, it would have been as dangerous to perform an
attempted abortion on a non-pregnant woman as on a pregnant one. To give a woman
poison to drink is equally dangerous whether or not she is pregnant, and to invade her
uterus, in an era without antisepsis or antibiotics, opens a pathway to infection whether or
not she is carrying a fetus.

274  See id. at 45—46.
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1857)27%: “Only when the life of the pregnant mother herself is at stake, bal-
anced against the life she carries within her, should the interest of the
embryo or fetus not prevail.”276

To bolster the theory that the overriding concern of nineteenth-century
abortion statutes was to protect the lives and health of pregnant women, Roe
intimated (1) that there is an “absence of legislative history” supporting the
view that protection of fetal life was a purpose of restrictive abortion laws;277
(2) that “[t]he few state courts called upon to interpret their laws in the late
19th and early 20th centuries did focus on the State’s interest in protecting
the woman’s health rather than in preserving the embryo and fetus”;278 and
(3) that in many states, “the pregnant woman herself could not be prose-
cuted for self-abortion or for cooperating in an abortion performed upon
her by another.”279 Only the third of these contentions is true, and on closer
examination it proves to be entirely consistent with a judgment in favor of
fetal life.

As James Witherspoon has shown, the legislative histories of several abor-
tion statutes indicate that they were enacted in response to the efforts of state
medical societies urging that the fetus is a living human being entitled to
legal protection throughout pregnancy.?®® The comparatively full legislative
history of the 1867 Ohio statute confirms that the legislators themselves
shared this fetal-protective view. The committee report on the statute argued
that “[p]hysicians have now arrived at the unanimous opinion that the foetus
in utero is alive from the very moment of conception,”?3! and the legislature
specified the same range of punishment for abortion killing the fetus at any
stage of pregnancy as for abortion killing the mother.282

Roe's claim that the “few state courts” to address the issue focused on the
state’s interest in protecting women rather than fetuses is also demonstrably
false. As Joseph Dellapenna has shown, the only case Roe cited for that pro-
position—the New Jersey Supreme Court’s 1858 decision in State v. Mur-
phy?83—acknowledged that New Jersey’s common law made abortion a crime
in order to protect the fetus, while opining that its 1850 abortion statute
supplemented the common law by adding protection for the woman.?8* Fur-

275 See Roe v. Wade, 410 U.S. 113, 119 & n.3 (1973).

276 Id. at 150.

277 Id. at 151.

278 Id.

279 Id.

280 Witherspoon, supra note 267, at 65. Even Roe acknowledged that the “anti-abor-
tion” attitude of “the medical profession” in the late nineteenth century “may have played
a significant role in the enactment of stringent criminal abortion legislation during that
period,” and was based on the view that the fetus constitutes new human life worthy of
legal protection throughout pregnancy. Roe, 410 U.S. at 141-42.

281 Witherspoon, supra note 267, at 62-63. Only after making the case against “child-
murder” did the committee discuss the dangers abortion posed to women. Id. at 63.

282 Id. at 64.

283 27 NJ.L. 112 (N]. 1858).

284 DELLAPENNA, supra note 66, at 28687 (discussing Murphy, 27 N.J.L. at 114).



2015] ELECTIVE ABORTION FAILS CASEY'S BALANCING TEST 747

thermore, Dellapenna identifies at least “17 other nineteenth-century deci-
sions . . . indicat[ing] that the protection of fetal life as well as the health of
the mother was a purpose of their state’s recently adopted abortion
statutes.”285

Contra Roe, the failure of many states to hold pregnant women crimi-
nally responsible for abortions to which they consented does not support an
inference that abortion law was not concerned with protecting the fetus. As
Dellapenna argues, the lenient treatment of women served to protect fetal life
by making it easier to convict abortionists—a result for which the woman’s
testimony was usually essential. If the woman’s conduct in agreeing to an
abortion was illegal, she was an accomplice of the abortionist, and “then as
now, a criminal could not be convicted by the uncorroborated testimony of
an accomplice.”?®6 To be sure, many nineteenth-century courts and legisla-
tures also treated women as victims rather than criminals, in recognition of
the grave risks abortion posed to them and the presumably urgent reasons
that would have impelled them to run those risks.287 But that lenience
reflected a judgment that abortionists were far more culpable than pregnant
women, not that fetal lives were unworthy of protection. In fact, as abortion
gradually became less dangerous, a surprising number of states made it a
crime for a woman to seek or agree to an abortion.2?88

C. Fourteenth Amendment Personhood and the Value of Fetal Life

Notwithstanding Roe’s holding to the contrary, several scholars, includ-
ing Philip Rafferty, James Witherspoon, and most recently Michael Paulsen,
have forcefully argued that at least from quickening on, and possibly
throughout pregnancy, the unborn are Fourteenth Amendment persons.?89
If so, the state’s interest in protecting the pre-viable fetus manifestly out-
weighs the woman’s interest in an elective abortion.?9° (Roe even suggests
that, so interpreted, the Amendment would compel the states to criminalize
abortion throughout pregnancy.2°!) For present purposes, however, it is

285 Id. at 286 & n.198 (collecting cases). If one includes twentieth-century state court
decisions, the number is even greater. See Paul Benjamin Linton, Planned Parenthood v.
Casey: The Flight from Reason in the Supreme Court, 13 St. Lours U. Pus. L. Rev. 15, 110 &
nn.35-36 (1993) (collecting “thirty-one decisions from seventeen jurisdictions expressly
affirming that their nineteenth-century statutes were intended to protect unborn human
life, and twenty-seven other decisions from seventeen additional jurisdictions strongly
implying the same”).

286 DELAPENA supra note 66, at 300.

287 Id. at 298.

288  Id. at 298 & n.295 (noting that nineteen states ultimately made a woman’s participa-
tion in an abortion a crime).

289  See Paulsen, supra note 259; Rafferty, supra note 240, at 226-50; Witherspoon supra
note 267.

290  See Roe v. Wade, 410 U.S. 113, 156-57 (1973) (“If this suggestion of personhood is
established, the appellant’s case, of course, collapses, for the fetus’ right to life would then
be guaranteed specifically by the Amendment.”).

291  See id. at 157 n.54.
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unnecessary to take up this complex and momentous question. Even if Roe’s
holding that the unborn are not Fourteenth Amendment persons is correct,
that holding does not entail an interest-balancing judgment adverse to pre-
viability prohibitions on elective abortions.

For one thing, Roe itself held that the state’s interest in viable fetal life
outweighs the woman’s interests in an elective abortion. But viable fetuses
are no less “unborn” than pre-viable ones, and thus equally non-persons
within the meaning of the Fourteenth Amendment. Therefore, the fact that
pre-viable fetuses are not Fourteenth Amendment persons does not foreclose
the possibility that the state could have an overriding interest in protecting
their lives. The Roe Court acknowledged as much when, after ruling against
Texas on the Fourteenth Amendment personhood issue, it explained that
“[t]his conclusion . . . does not of itself fully answer the contentions raised by
Texas,” and proceeded to address the state’s alternative claim that “life
begins at conception.”292

Moreover, Roe and its defenders fail to consider why the framers of the
Fourteenth Amendment would have chosen not to categorize the unborn as
persons (if in fact that was their intent). In light of the historical evidence I
have already summarized, the answer cannot possibly be that they thought
Anglo-American law afforded the unborn only minimal protection from
abortion. Given what Roe conceded to be “[t]he anti-abortion mood preva-
lent in this country in the late 19th century,”?93 it would be equally fanciful
to suggest that they intended to deprive the unborn of the legal protections
they already enjoyed. Nor, given the absence of any discussion in Congress
about the status of the unborn under the Amendment, is it credible that the
framers had any inkling that it might deprive them of those protections.?94

Why, then, didn’t the framers unambiguously include the unborn as
Fourteenth Amendment persons, thereby entitling them to due process and
equal protection, and eliminating the risk of erroneous interpretation that
eventually materialized in Roe? Because including the unborn would have
constitutionalized a set of legal issues that lay within the traditional domain
of state law, and as to which there was absolutely no reason to think that
federal intervention was necessary.2%> When the Amendment was ratified, no
less than “when the Constitution was adopted[,] the common understanding

292  Id. at 159.

293  Id. at 141.

294 See id. at 177 (Rehnquist, J., dissenting) (inferring from the absence of any “ques-
tion concerning the validity” of the numerous restrictive state abortion laws in existence in
most states “when the Fourteenth Amendment was adopted” that “the drafters did not
intend to have the Fourteenth Amendment withdraw from the States the power to legislate
with respect to this matter”).

295 This argument does not depend on determining just what the framers of the
Amendment would have thought those issues were. It suffices that an Amendment explic-
itly classifying the unborn as persons would have restricted the states’ discretion with
regard to the legal treatment of fetuses, and might well have imposed affirmative obliga-
tions on the states to protect them. The framers would not have wanted to “go there,” and
would have seen no need to do so.
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was that the domestic relations of husband and wife and parent and child
were matters reserved to the States.”??® A similar understanding prevailed
with regard to the general criminal law, including offenses against the per-
son.297 Abortion law, which lies at the intersection of family law and criminal
law, was thus quintessentially a matter for the states. Federalizing these issues
would have seemed not only radical, but superfluous: when the Amendment
was adopted, most states had recently revised their criminal laws in the direc-
tion of even greater protection for the unborn than they enjoyed at common
law, and the law of property treated the unborn child as if it were already “in
being” for all purposes from which it might benefit.2°¢ Under these circum-
stances, the exclusion of the unborn from Fourteenth Amendment per-
sonhood, if in fact intended, was meant to leave their juridical status and the
extent of their legal protection through the criminal law where it had always
been—with the states.299

D.  The Anglo-American Legal Consensus that Pre-Viable Fetal Life Should Be
Protected by the Criminal Law

Roe famously declined to “resolve the difficult question of when life
begins,” on the ground that “[w]hen those trained in the respective disci-
plines of medicine, philosophy, and theology are unable to arrive at any con-
sensus, the judiciary, at this point in the development of man’s knowledge, is
not in a position to speculate as to the answer.”3%® As Roe’s own history
enables us to see, however, for centuries there was a consensus in Anglo-
American law and culture that human life begins not later than quickening,
when the fetus can be perceived by its mother to be moving.?°! One widely

296 Ohio ex rel. Popovici v. Agler, 280 U.S. 379, 383-84 (1930); see also United States v.
Windsor, 133 S. Ct. 2675, 2691 (2013) (“‘[R]egulation of domestic relations’ is ‘an area
that has long been regarded as a virtually exclusive province of the States.”” (quoting Sosna
v. Towa, 419 U.S. 393, 404 (1975))).

297  See Engle v. Isaac, 456 U.S. 107, 128 (1982) (“The States possess primary authority
for defining and enforcing the criminal law.”).

298 Hall v. Hancock, 32 Mass. (1 Pick.) 255, 257-58 (1834) (“[In] cases of descents,
devises and other gifts . . . a child will be considered in being, from conception to the time
of its birth, in all cases where it will be for the benefit of such child to be so considered.”).
Notwithstanding this rule, Roe asserted that property law did not recognize the unborn as
“persons in the whole sense” because “[p]erfection of the interests involved . . . has gener-
ally been contingent upon live birth.” Roe, 410 U.S. at 162 (majority opinion). The short
answer to this contention is that an unborn child who died before birth could not possibly
“benefit” from being indefeasibly vested in a property interest.

299  See CLARKE D. FORSYTHE, ABUSE OF DISCRETION: THE INSIDE STORY OF ROE v. WADE
113 (2013) (asserting that “from colonial times,” the states used “their traditional police
powers” to “protect the unborn child” through the common law of crimes, torts, and
property).

300 Roe, 410 U.S. at 159.

301 As Roe describes it, from the various theological, philosophical, and legal views on
when human life begins, “[a] loose consensus evolved in early English law that [the fetus
became formed and animated] at some point between conception and live birth.” Id. at
133. There was disagreement about precisely when this occurred. Roe mentions three
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held rationale for this position was that the fetus should be accorded the
status of new, fully human life as soon as it could be determined to be
alive.?2 When combined with the scientific discovery of fertilization in the
early nineteenth century, this rationale led a great many people to embrace
the theory that new human life begins at conception.?? Whether or not that
theory ever achieved consensus status, it was an important stratum in a
broader Anglo-American consensus from roughly 1840 to 1960, holding that
the unborn were entitled to legal protection against abortion from the earli-
est stages of pregnancy. That consensus also included those who, recogniz-
ing that conception marked the beginning of new, biologically human life,
believed all post-conception life to be worthy of legal protection even if full
personhood attaches at some later point in human development.3°* By the
time of the adoption of the Fourteenth Amendment, this consensus had
found expression in laws making abortion unlawful throughout pregnancy in
the overwhelming majority of states, unless the pregnancy endangered the
mother’s life.3%5 These laws unmistakably implied that the woman’s interest

candidates: when the fetus becomes recognizably human (roughly the eighth week), medi-
ate animation (supposedly “40 days for a male and 80 days for a female”), and quickening

(roughly the sixteenth week). Id. at 132-34. The upshot, according to Roe, was that
“Bracton focused upon quickening as the critical point,” and “[t]he significance of quick-
ening was echoed by later common-law scholars and found its way into the received com-
mon law in this country.” Id. at 134. Although Roe does not draw the inference, we can:
there was a “loose consensus” not only that human life begins before birth, but that it begins
no later than quickening, and the common law accordingly criminalized abortions after that
point in gestation.

302 Michael Paulsen argues convincingly that this was Blackstone’s view. See Paulsen,
supra note 259, at 26-28; see also Linton, supra note 285, at 103 (“Both the English com-
mon law, as received by the American colonies, and the abortion statutes enacted by state
legislatures in the nineteenth century, sought to protect unborn human life to the extent
that contemporary medical science could establish the existence of that life.”).

303 DELLAPENNA, supra note 66, at 463.

304 Paulsen asserts that “[t]he distinction that some posit today—and that was an inar-
ticulate premise of Roe—between biological human life and legal personhood is a recent,
post-modern philosophical distinction alien to both the scientific and legal worldview of
the eighteenth and nineteenth centuries.” Paulsen, supra note 259, at 27 (footnote omit-
ted). I agree that this distinction—which corresponds to the one I have drawn between
biologically and normatively human life—was less commonly invoked in the nineteenth
century. But it clearly had some following at that time, both among proponents of restric-
tive abortion laws, see Mills v Commonwealth, 13 Pa. 631, 632 (1850) (holding that the
common law crime of abortion may be committed “[t]he moment the womb is instinct
with embryo life,” on the ground that “[i]t is not the murder of a living child, which consti-
tutes the offence, but the destruction of gestation, by wicked means and against nature”),
and among likely skeptics of such laws, see Dietrich v. Inhabitants of Northampton, 138
Mass. 14, 16 (1884) (Holmes, J.) (rejecting a wrongful death claim by the administrator of
a child who was born alive, but prior to viability, on the ground that the fatal injury had
been “transmitted from the actor to a person through his own organic substance, or
through his mother, before he became a person” (emphasis added)).

305 By 1868, thirty of the thirty-seven states prohibited abortion by statute, twenty-seven
of these states extended the prohibition to pre-quickening abortions, and twenty (a major-
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in an elective abortion was outweighed by the state’s interest in pre-viable
fetal life.3%¢ For purposes of substantive due process interest-balancing, that
consensus should carry far greater weight than the absence of a consensus
(then or now) among physicians, philosophers, and theologians on when
normatively human life or “personhood” begins.

It is no answer to this argument that American law (common and statu-
tory) did not place the unborn on a completely equal footing with those who
were born alive and thus unquestionably persons. Although this observation
is correct, it is also beside the point. I am not arguing that the Anglo-Ameri-
can legal tradition has always expressed a consensus that normatively human
life begins at conception. How could it have, when the nature of “concep-
tion” was not understood until well into the nineteenth century? Beyond
that, even after quickening, the common law did not take the position that
the fetus is a human being whose life was entitled to exactly the same legal
protections the criminal law accorded to persons born alive.??7 According to
Blackstone, even the ancient common law treated abortion as manslaughter,
not murder, and by his time post-quickening abortion had become a misde-
meanor rather than a felony at common law. These differences in treatment
cannot be explained as a matter of leniency to the woman, because they
ensured leniency to the abortionist. And the classification of abortion as a

ity) punished abortions equally before and after quickening. DELLAPENNA, supra note 66,
at 315-16. Moreover, “the statutes were passed unanimously or nearly so.” Id. at 462.

306 Mark Graber has argued that these laws were weakly enforced, or enforced only
against women who could not obtain abortions from private physicians, and that the appar-
ent consensus expressed in “abortion law on the books” was thus belied by “abortion law in
action.” MARK GRABER, RETHINKING ABORTION 39 (1996). Space does not permit me to
address this issue in depth, but two brief responses are in order. First, the Court’s assess-
ment of our legal tradition has often assigned considerable weight to the laws on the books
without inquiring into the vigor or consistency with which they were enforced. See, e.g.,
Washington v. Glucksberg, 521 U.S. 702, 710-16 (1997) (describing our tradition of long-
standing prohibitions on suicide and assisted suicide without inquiring into enforcement
practices). This makes good sense because it is frequently impossible to determine with
any accuracy the extent to which particular laws were enforced throughout our history (let
alone the degree to which possible under-enforcement is attributable to societal tolerance
of the conduct in question rather than to competing prosecutorial priorities, difficulties of
proof, or other factors). Abortion laws are a case in point. See DELLAPENNA, supra note 66,
at 532 (“[A]ny assertion about the overall frequency or success of the efforts to detect and
prosecute criminal abortion [during the period from 1875 to 1945] remains largely specu-
lative.”). Second, although abortion has always been a challenging crime to prove, see id. at
533, “prosecutions for illegal abortions occurred in every decade in every major metropoli-
tan area throughout the nineteenth and first half of the twentieth century.” Id. at 532.
Moreover, the revocation of medical licenses provided an important additional mode of
enforcement against physician-abortionists, one that was more likely to succeed than a
criminal prosecution because it required a lesser burden of proof. Id. at 535-36. In short,
“abortion law in action” did serve to reduce the incidence of abortion and thereby to pro-
tect fetal life, although its “overall success” in doing so remains uncertain (and debatable).

307 See Reva B. Siegel, Siegel, J., Concurring, in WHAT RoE v. WADE SHOULD HAVE SamD,
supra note 14, at 63, 80 (Jack M. Balkin ed., 2005) (“Criminal abortion statutes enacted in
the past century have not regulated abortion as murder.”).
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misdemeanor seems facially inconsistent with the theory that the fetus was a
fullfledged person in the eyes of the law as soon as it was known to be alive.
On the other hand, it is entirely consistent with the position for which I have
argued within the terms set by Casey: that the fetus is new, biologically human
life that is becoming (if not already) normatively human, and that the state
may accordingly protect it by criminalizing elective abortion.

Once it was discovered—and generally understood—that the fetus is
alive beginning at conception, Anglo-American law greatly increased the pro-
tection accorded to fetal life. The common law was gradually replaced, in
both England and the United States, by statutes that criminalized abortion
throughout pregnancy, treated it as a felony, and typically imposed severe
prison sentences on the abortion provider. Even then, however, only a few
states classified abortion as murder (though a number did restore the com-
mon law’s original severity by treating it as manslaughter).3°% Thus, it
remained true that the lives of the unborn were not accorded the full legal
protection extended by the law of homicide to those born alive. Neverthe-
less, nineteenth- and early twentieth-century American law incontrovertibly
assigned greater weight to the protection of all pre-viable fetal life than to
women’s interests in obtaining elective abortions.

Overall, then, both in its earlier and later stages, the Anglo-American
legal tradition supports a “reasoned judgment” contrary to the one on which,
under Casey, the right to elective abortion now rests. Casey does not tell us
how much weight the verdict of history and tradition should receive for inter-
est-balancing purposes. But given the unequivocal character of our tradi-
tion’s verdict, it seems fair to expect that a “reasoned judgment” would give it
very substantial weight.

Still, might not the Court give even greater weight to the more recent
history of abortion in American law, which saw about one third of American
states liberalize their abortion laws in the decade before Roe was decided?3%°
Anyone familiar with Justice Kennedy’s substantive due process opinions for
the Court in Lawrence v. Texas and Obergefell v. Hodges must acknowledge that
this is a very real possibility.?1° Yet even if those pre-Roe developments were

308 See Witherspoon, supra note 267, at 44 (“[S]eventeen states and the District of
Columbia at some time had a statute denominating acts causing the death of an unborn
child ‘manslaughter,” ‘murder,’ or ‘assault with intent to murder.””). Because the unlawful
killing of a human being is an element of the crime of manslaughter, the statutes designat-
ing abortion as manslaughter imply that fetuses are human beings throughout pregnancy.
Yet the lesser culpability—and, generally, the lesser penalties—associated with manslaugh-
ter as compared with murder arguably suggest a legislative judgment that the lives of the
fetuses are not of equal value with the lives of human beings who have been born.

309 See Roe v. Wade, 410 U.S. 113, 139-40 (1973).

310  See Obergefell v. Hodges, 135 S. Ct. 2584, 2596 (2015) (“[C]hanged understandings
of marriage are characteristic of a Nation where new dimensions of freedom become
apparent to new generations, often through perspectives that begin in pleas or protests
and then are considered in the political sphere and the judicial process.”); Lawrence v.
Texas, 539 U.S. 558, 571-72 (2003) (“[O]ur laws and traditions in the past half century are
of most relevance . . . .”).
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given great weight, that would not alter the historical bottom line. Roe itself
relied far more heavily on its flawed theory that the Anglo-American legal
tradition gave women extensive abortion liberty prior to the late nineteenth
century than on the post-1960 trend toward liberalization®!!— because that
trend lent virtually no support to a right to elective abortion. The vast majority of
the recently liberalized state abortion statutes did not recognize a right to
elective abortion. Fourteen states, following the template set out in the
Model Penal Code,3!? permitted pre-viability abortions only when “there is
substantial risk that continuance of the pregnancy would gravely impair the
physical or mental health of the mother or that the child would be born with
grave physical or mental defect, or that the pregnancy resulted from rape,
incest, or other felonious intercourse.”?!? Only four states had true elective-
abortion statutes permitting the woman to terminate her pregnancy for any
reason in the first months of pregnancy.

Thus, as Roe explicitly acknowledged, in 1973 there was far less support
for a right to elective abortion than Roefound (erroneously, as we’ve seen) in
the early Anglo-American legal tradition’s failure to criminalize pre-quicken-
ing abortions.31* When Roe was decided, a majority of the states still allowed
abortions only to save the life of the mother, and the fourteen Model Penal
Code jurisdictions allowed abortions only in three narrow categories in which
the burdens of pregnancy on the woman were deemed extraordinarily great.
And although four states had recently adopted elective-abortion statutes,
attempts to legalize elective abortion had been rejected in several others.315
The legal consensus that had emerged in the United States once the nature
of conception was understood—that the state’s interest in protecting fetal
life outweighs the woman’s interest in an elective abortion, even in the first
trimester of pregnancy—remained remarkably intact, until the Court demol-
ished it in Roe.

CONCLUSION

Under Casey, the right to elective abortion rests on an interest-balancing
judgment that the woman’s specially protected interest in terminating her
pregnancy outweighs the state’s interest in protecting the life of her pre-via-
ble fetus. Yet although Casey’s own methodology calls for doing so, the Court

311 Roe, 410 U.S. at 140.

312  See id. at 140 n.37 (collecting statutes adopting “some form of the ALI statute”).

313 Doe v. Bolton, 410 U.S. 179 app. at 205 (1973) (quoting MobEL PENAL CODE
§ 230.3(2) (AMm. Law INnsT. 1962)).

314  Roe, 410 U.S. at 140 (“It is thus apparent that at common law, at the time of the
adoption of our Constitution, and throughout the major portion of the 19th century . . . a
woman enjoyed a substantially broader right to terminate a pregnancy than she does in
most States today.”).

315 In the early 1970s, bills repealing restrictive abortion laws were defeated in Illinois,
Maine, Ohio, and North Dakota, see DaviD J. GARROW, LIBERTY AND SEXUALITY 495-96
(1994), and voters in Michigan and North Dakota rejected elective abortion referenda in
1972, id. at 577.
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has never explained or defended that judgment on the merits. In Roe, the
Court posited that the right to elective abortion was fundamental and conse-
quently had no occasion to engage in direct interest-balancing; it sufficed to
declare that the state’s interest was not compelling until viability. In Casey,
three of the five Justices who joined the majority opinion reaffirming “Roe’s
essential holding” declined to address the soundness of the interest-balanc-
ing judgment they derived from Roe. Instead, they insisted that that judg-
ment survives, whether or not it is wrong as an original matter, by virtue of
Casey’s “explication of individual liberty . . . combined with the force of stare
decisis.”316

Others have argued that Justices O’Connor, Kennedy, and Souter were
wrong to conclude that stare decisis and related considerations of “institu-
tional integrity” warranted reaffirming the right to elective abortion regard-
less of the soundness of the interest-balancing judgment on which it now
rests.?17 This Article has instead argued that that foundational interest-bal-
ancing judgment is unsound when evaluated on Casey’s own terms and using
Casey’'s own methodology, and should therefore be relied on only when
strictly required by Casey’s reaffirmation of Roe’s “essential holding.” I have
also suggested that Justice Kennedy should join forces with his conservative
colleagues in an explicit ruling to that effect.?'® Doing so would not pre-
clude those Justices who believe the right to elective abortion should be over-
ruled from adhering to their position, any more than it would preclude other
Justices (including Kennedy) from adhering to the view that stare decisis
requires otherwise. Were a majority of the Justices to hold that the right to
elective abortion is unsound in interest-balancing terms, the Court could
coherently explain why Casey’s undue-burden test should give states broad
leeway to regulate pre-viability abortions and why no additional reproductive
rights should be recognized by analogy to the unsound—but entrenched—
right to elective abortion. Moreover, a holding that the right to elective abor-
tion fails Casey’s interest-balancing standard would back that interpretation
of Casey with “the force of stare decisis,” thereby making it more difficult for a

316 Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 853 (1992).

317 For a powerful critique of Casey’s reliance on stare decisis, see Paulsen, supra note
25, at 1543-67.

318 Nothing in Justice Kennedy’s opinion for the Court in Obergefell is inconsistent with
this proposed holding. Like Casey, Obergefell includes a lengthy “exposition” of the impor-
tance of the liberty in question. Unlike Casey, Obergefell considers and rejects on the merits
the state’s claimed justification for restricting protected liberty, on the grounds that the
state has failed to show that same-sex marriage will harm “third parties” or “marriage as an
institution.” Obergefell v. Hodges, 135 S. Ct. 2584, 2606-07 (2015). Prohibitions on elec-
tive abortion, by contrast, directly advance the state’s interest in protecting “third par-
ties”—fetuses—from the irreparable harm of premature death. Nor would a holding that
this state interest outweighs the woman’s interests in an elective abortion imply an answer
to the interest-balancing question not reached in Obergefell: supposing a state could prove
that same-sex marriage substantially harmed “third parties” or “the institution of mar-
riage,” would a ban on same-sex marriage still be unconstitutional?
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future Court to reinstate the pre-Casey regime of strict scrutiny of pre-viability
abortion regulations.319

The arguments this Article has presented also provide an additional
basis for challenging the validity of the right to elective abortion in the courts
of legal academia and public opinion. In arguing that the right to elective
abortion fails to withstand a de novo interest-balancing analysis, even on the
assumption that the pre-viable fetus is only “potential human life,” I do not
suggest that the other arguments commonly deployed against the right to
elective abortion are wrong. This Article neither affirms nor denies that all
unenumerated substantive due process rights are bereft of any basis in the
Constitution; that, if there is to be a category of unenumerated rights, it
should include only those that meet Glucksberg’s “deeply rooted in tradition”
standard; or that every fetus is a normatively human being from the time
when fertilization is complete.

This Article does argue that if the Due Process Clause is assumed to
authorize the Court to recognize unenumerated rights that lack a “deeply
rooted” pedigree, the “weighing or valuing of contending interests in this
sphere [should be] only the first step, forming the basis for determining
whether the statute in question falls inside or outside the zone of what is
reasonable in the way it resolves the conflict between the interests of state
and individual.”??¢ Under that approach, proposed by Justice Souter in
Glucksberg, the interest-balancing arguments I have presented should prevail
unless the state’s interest is “so far from being commensurate with the indi-
vidual interest as to be arbitrarily or pointlessly applied.”®?! T hope that some
readers who remain inclined to think that the woman’s interest in an elective
abortion is weightier will nevertheless agree that the state’s interest in the
pre-viable fetus is not so greatly or clearly inferior as to fail this arbitrariness
standard.

This Article’s core thesis, however, does not depend on making interest-
balancing more deferential to state regulation by means of an arbitrariness
standard. On the contrary, this Article argues that a careful evaluation of the
conflicting interests leads to the conclusion that the state has an overriding
interest in protecting the pre-viable fetus, understood (consistently with Roe
and Casey) as a new, biologically human life that is naturally becoming nor-
matively human. The woman has weighty interests in avoiding the pre- and
post-natal burdens of an unwanted pregnancy, but those interests do not jus-

319 As matters stand now, stare decisis would pose no serious impediment to a return to
Roe: there is ample pre- Casey authority employing Roe’s approach, see Casey, 505 U.S. at 926
(Blackmun, J., concurring in part, concurring in the judgment in part, and dissenting in
part), and Casey’s undue-burden standard has been endorsed (rather than assumed for
purposes of decision) by a majority of the Court on at most one occasion. See Carhart 1, 530
U.S. 914, 921 (2000) (characterizing the undue-burden standard as an “established
principle”).

320 Washington v. Glucksberg, 521 U.S. 702, 768 (1997) (Souter, J., concurring in the
judgment).

321 Id.
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tify depriving the fetus of its future as a fully human being. Although this
argument does not require recourse to history, it is fortified by the Anglo-
American legal tradition’s consistent insistence on protecting fetal life once
that life could be shown to have begun—originally at quickening, and
throughout pregnancy once the basic facts of embryology were discovered in
the nineteenth century. Interest analysis and tradition both show that the
state’s interest in protecting “potential human life” outweighs even the heavy
burdens a woman endures when she is required by law to carry an unwanted
pregnancy to term. Accordingly, even if stare decisis prevents its abolition,
the right to elective abortion should be confined to the parameters laid down
in Casey and deprived of generative force in all other contexts involving state
regulation that protects “postconception potential life.”322 Only if that is
done will the Court make good on Casey’s commitment that “[t]he political
processes of the State are not to be foreclosed from enacting laws to promote
the life of the unborn and to ensure respect for all human life and its
potential.”323

322 Casey, 505 U.S. at 859 (majority opinion).
323 Carhart I, 530 U.S. at 957 (Kennedy, J., dissenting); see also Casey, 505 U.S. at 871-73
(plurality opinion).
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