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Contracting By the Federal Government for Legal Services:
A Legal and Empirical Analysis

William V. Luneburg*

In the private sector, traditionally, corporations have obtained
needed legal services not only by hiring attorneys to work full-time as
their employees but commonly by ccntracting with private lawyers or
firms to furnish advice or other assistance. The escalating cost of legal
services has caused reevaluation of this practice,! though reliance on
outside counsel, particularly in the area of litigation, remains
substantial.2

Contracting for legal services by the Federal Government has been,
and continues to be, the exception rather than the rule. Legal services
are generally provided by agency staff or the Department of Justice (Jus-
tice). However, the Federal Deposit Insurance Corporation (FDIC) and
the Federal Savings and Loan Insurance Corporation (FSLIC) contract
out a sizeable amount of their legal work, a large portion of which is
litigation-related. Their expenditures for outside counsel have grown
geometrically since the early 1980’s as more and more banking institu-
tions within their respective jurisdictions have experienced serious finan-
cial problems. In 1985 it was reported that these two government
entities together accounted for eighty percent of all fees paid by the fed-
eral government to outside counsel during 1983 and 1984.2 Moreover,
according to that article, eighteen federal agencies and departments (in-

* Professor of Law, University of Pittsburgh School of Law.

An earlier version of this article was prepared by the author as a report to the Administrative
Conference of the United States. The report appears in the 1987 ApDMINISTRATIVE CONFERENCE OF
THE UNITED STATES REPORTS AND RECOMMENDATIONS, Vol. I at 279. Atits June 1987 Plenary Session
the Conference adopted recommendations to federal agencies relating to the use of outside counsel.
See 1 C.F.R. § 305.87-3 (1988). This article, however, represents the views of the author. It has not
been adopted by the Conference on any of its committees. An earlier draft report dealing with
federal agency hiring of outside counsel was prepared for the Administrative Conference by the law
firm of Wolf, Block, Schorr, and Solis-Cohen. The article that follows draws, to some degree, on the
research and interviews conducted by that prior consultant, though the analysis and conclusions
contained herein differ substantially from the Wolf Block Report. The footnotes herein cross-refer-
ence the appropriate portions of that draft report when it is expressly relied upon.

Many federal officials took the time to discuss with me the issues raised in this article as well as
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Office of Federal Procurement Policy), Thomas A. Rose (Deputy General Counsel) and Carroll R.
Shifflett (Assistant General Counsel) of the Federal Deposit Insurance Corporation, and Ronald J.
Oberle (Associate General Counsel) of the Federal Home Loan Bank Board. Moreover, Jeffrey Lub-
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throughout the completion of my study. Finally, the author would like to acknowledge the efforts of
three University of Pittsburgh students, Elizabeth C. Detwiler, Stephen M. Rosenblatt, and Marianne
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1 See, e.g., Fischer, The Changing Role of Corporate Counsel, 4 J. L. & Com. 45 (1984).

2 See generally The Role of Corporate Counsel in Litigation, ALI-ABA COURSE OF STUDY MATERIALS
(1986) [hereinafter “ALI-ABA Materials™].

3 Nat’l Law. J., Feb. 4, 1985 at 1, col. 3.
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cluding the FDIC and FSLIC) paid a total of approximately fifty million
dollars in 1983 and 1984 for the services of private lawyers.# The statis-
tics thus collected indicated that the practice of legal service contracting
extended far beyond the banking agencies.>

While reliance by private corporations on both in-house and outside
attorneys is hardly a matter of public concern and debate, the Federal
Government’s similar practice has provoked both publicity and debate,
though the scope of the government’s use of private counsel is, in most
instances, less on a relative scale than in the case of many private corpo-
rations. There appear to be at least three basic sources of these differing
reactions:®

a. While elimination or encouragement of the government’s reli-
ance on private attorneys will hardly balance the federal budget by itself,
the current concern over mounting federal deficits and the need for ef-
fective control translates into a perceived need to ensure that all govern-
ment operations are conducted on a cost-effective basis to the extent that
the law permits. Since government personnel costs attributable to full
time employee-attorneys may be substantially less (or more) than the
cost of obtaining private legal assistance, the “make or buy” decision
with regard to legal services is potentially a fruitful area for examination.

b. While “favoritism” in choosing a legal advisor may be bad busi-
ness for a corporation, it may present even greater problems in the pub-
lic sector. This has a variety of aspects, the most important being that
the government presumably does not operate for the benefit of private
entities or individuals who have an inside track on obtaining its largesse.
It is expected that government monies will be used largely for “public”
purposes not ‘“‘private” advantage. The very legitimacy, and effective-
ness, of the government requires that both the fact and substantial ap-
pearance of “favoritism” be avoided in government contracting.

c. Finally, the place of the law and the lawyer in government must
be considered. It is impossible to divorce the ideas of government and
law, at least as traditionally conceived in this country. Law is what knits
the various parts of the governmental organism together and law is gen-
erally perceived to be the exclusive preserve of the lawyer. From this it
can be argued that, unless the government’s lawyers owe exclusive fealty
to the government in their work (i.e. are its employees which it can con-
trol), the distinction between the public and private sector vanishes and

4 Id. The FDIC spent in excess of $30 million in 1983-4 and the FSLIC in excess of $8 million
during that period. Most of this was charged against the estates of the failed institutions, not appro-
priated funds.

5 Id

6 Inaddition, the size of the corps of lawyers in the employ of the United States Government no
doubt prompts a questioning reaction when it is revealed that private sector lawyers are also relied
upon. Statistics indicate that in 1985, the government employed over 20,000 lawyers (not counting
the federal judiciary). See B. CURRAN, SUPPLEMENT TO THE LAWYER STaTISTICAL REPORT: THE U.S.
LEcAL ProOFEssION IN 1985 3 (1986) (3.1% of all 655,191 lawyers).
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with it the idea that the government exists to a large degree to control
private activity for a ‘“‘greater good.””?

Regardless of the difficulties of categorizing governmental action as
“executive,” as opposed to “‘judicial” or “legislative” for various separa-
tion of powers issues,® most would concede that the authority to sue in a
judicial proceeding to enforce federal law is an “executive power.”? Tra-
ditionally the lawyer is the principal actor in the execution of this power
by his monopoly of access to the courts. As the Supreme Court indi-
cated, responsibility for conducting civil litigation in the courts of the
United States to vindicate “public rights” must be vested in “Officers of
the United States” appointed by the President!? or, if Congress permissi-
bly so authorizes, by “the Courts of Law” or the “Heads of Depart-
ments.”!! Unless a private attorney retained to litigate for the
government is appointed as an “officer,” the contract may involve an un-
constitutional delegation of power where an “Officer of .the United
States” does not possess or in fact does not exercise sufficient control
over the activities of the private attorney in his or her handling of the
litigation.12

Moreover, governmental policy-making itself is a function that must
ultimately be vested, if not in Congress, then in the President or an “Of-
ficer of the United States” appointed in the manner prescribed by Article
II of the Constitution.!® To the extent that the activities of a private at-
torney retained by the government can be considered to involve policy-

7 This is not to say, however, that the public/private sector boundaries in the United States are
clearly distinct. See generally Symposium, The Public/Private Distinction, 130 U. Pa. L. Rev. 1289
(1982).

8 See, eg., Bowsher v. Synar, 106 S. Ct. 3181 (1986); Immigration & Naturalization Service v.
Chadha, 462 U.S. 919 (1983). But see Morrison v. Olson, —— U.S. ——, 48 S. Ct. Bull. (CCH)
B4006, B4037 (June 29, 1988) (In discussing the classification of officers as “executive,” “quasi-
legislative,” “quasi-judicial,” or other, the Court noted that while a classification of functions may be
relevant, “the real question is whether the removal of restrictions are of such a nature that they
impede the President’s ability to perform his constitutional duty. . . .”).

9 See, e.g., Buckley v. Valeo, 424 U.S. 1, 138 (1976).

10 Id. at 138-39, 140.
11 U.S. Consrt. art. I, § 2. .

12 Cf Morrison v. Olson, — U.S. , supra note 8 at B4006, B4042 (“[T}hese features of the
[Ethics in Government Act of 1978] give the Executive Branch sufficient control over the independ-
ent counsel to ensure that the President is able to perform his constitutionally assigned duties.”)
“Officers of the United States” do not include all “employees™ of the United States; “employees”
are “lesser functionaries subordinate to officers of the United States.” 424 U.S. at 126 n.162. As
noted later, the distinguishing characteristic of a federal “employee” for statutory, and presumably
constitutional purposes, is the degree of control exercised over his or her work. See infra and accom-
panying text notes 45-53. See generally Friedlander v. United States Postal Service, 64 Apmin. L. 2d
(P & F) 1337 (D.D.C. 1987) (The court rejected a claim that the Postal Service is a business enter-
prise wholly independent of the executive branch of government and therefore functions unconstitu-
tionally. In part the court’s reasoning focused on the degree of control exercised by the executive
officials, including the Attorney General, over the USPS and its activities, including litigation.).

13 See Buckley v. Valeo, 424 U.S. at 126 (“‘any appointee exercising significant authority pursuant
to the laws of the United States is an ‘Officer of the United States’ ”’); at 140-41 (“rulemaking . . .
represents the performance of a significant governmental duty exercised pursuant to a publiclaw . . .
[and] may . . . be exercised only by persons who are ‘Officers of the United States.”””). *“Policy-
making” delegated by Congress to the President or his appointees is currently viewed as an “execu-
tive function.” See Bowsher v. Synar, 106 S. Ct. at 3192 (1986); Immigration and Naturalization
Service v. Chadha, supra note 8 at 954 n.16.
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making, the need for sufficient control by “officers” of the United States
is similarly present.!*

Finally, aside from any constitutional arguments, there are a variety
of pragmatic considerations which must be considered in connection
with the government’s use of private counsel to perform both litigation
and non-litigation services and the degree of control required.!5

Adequate control presumptively exists when a full-fledged em-
ployer-employee relationship has been established. This is not to say,
however, that there are no circumstances where countervailing consider-
ations, including the need to conduct operations in a cost-effective man-
ner, may not justify some departures from the norm.

Traditionally, most federal agencies have relied on their own legal
staffs for non-litigation services. Congress has largely concentrated liti-
gation services for the government in the Department of Justice.!® There
have been instances, however, where a federal entity has been given the
power by statute to litigate through its own employees!? or even through
outside counsel.'® Moreover, on occasion Justice has entered into mem-
oranda of understanding with certain agencies permitting the latter to
represent their interests in court through their own attorneys.!?

The article that follows examines the legal (including policy) issues
presented by agency use of outside counsel for litigation and non-litiga-
tion services. The basic questions are (1) whether and when such legal
services contracting is permitted as a matter of law; (2) what considera-
tions should govern the decision to seek outside assistance where the
necessary authority exists; and (3) what procedures must or should be
followed in the procurement of those services. The three concerns dis-
cussed above are central to the treatment of these matters.

The fundamental conclusion of this article is that the government
may justifiably contract out for legal services where it will be cost-effec-
tive to do so, but only in a such a manner as to avoid the fact or appear-
ance of favoritism and only where close control over attorney conduct is

14 See Melcher v. Federal Open Mkt. Comm., 644 F. Supp. 510, 523 n.26 (D.D.C. 1986) (compo-
sition of Federal Open Market Committee to include other than governmental officials held to be
constitutional, in part because of the nature of the authority exercised and the degree of control
retained by governmental officials). Se¢ also Bruff, The Constitutionality of Arbitration in Federal Programs,
1987 ADMINISTRATIVE CONFERENCE OF THE UNITED STATES REPORTS AND RECOMMENDATIONS, Vol. I at -
533, 550-56.

15 See infra note 42.

16 See 5 U.S.C. § 3106 (1982):

Except as otherwise authorized by law, the head of an Executive department or military
department may not employ an attorney or counsel for the conduct of litigation in which the
United States, an agency, or employee thereof is a party, or is interested, or for the securing
of evidence therefor, but shall refer the matter to the Department of Justice . . . .
(emphasis added). See also 28 U.S.C. §§ 516, 518, 519, 547(2) (1982). See generally infra note 43 for
the reasons.

17 See, eg., 7 U.S.C. § 228a (1982) (Department of Agriculture); 15 U.S.C. § 56 (1982) (Federal
Trade Commission); 15 U.S.C. § 2061(e) (1982) (Consumer Product Safety Commission); 42 U.S.C.
§ 7605 (1982) (Environmental Protection Agency).

18 See,eg., 10 US.C. § 1037 (1982) (Department of State); 15 U.S.C. § 637(b)(1)(E) (Small Busi-
ness Administration); 22 U.S.C. § 2504 (1982) (Peace Corps); 26 U.S.C. § 9010 (1982) (Federal
Election Commission).

19 See, e.g., 42 U.S.C. § 7605(b) (1982) (EPA).
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either clearly present or unnecessary in order to protect the constitu-
tional and other previously noted concerns.20

Unfortunately, in practice this general proposition is easier to state
than apply. For example, it may be cheaper in monetary terms to use
inside counsel on a case. Because of the lack of expertise of agency attor-
neys, however, the likelihood of a satisfactory result may be less in some,
perhaps unknown degree than if outside counsel is used. Unless a stat-
ute mandates that a particular procedure be followed in procurement,
difficult choices may be presented in fashioning a procedure that both
mitigates the costs of delay and at the same time substantially dissipates
appearances of favoritism. Finally, the degree of control necessary in a
particular case cannot be decided in the abstract. Only close attention to
the particular facts and the surrounding context can result in a satisfac-
tory resolution of this problem.

As a point of departure, the first section to follow examines current
corporate practices with regard to retaining outside counsel. This offers
some insights into practices and procedures that may help ensure cost-
effective government use of the legal services of non-government attor-
neys. The next section discusses the law of procurement and civil service
as it applies to service contracting. The 1986 Debt Collection Amend-
ments,2! which authorize the Department of Justice to contract with pri-
vate attorneys to collect delinquent loans, are then discussed in detail for
the light they shed on the issues presented. A survey of current agency
practice focusing on the experience of the FDIC and FSLIC follows this.
After a short discussion of the applicability of federal conflict of interest
law, general conclusions and recommendations are set forth.

I. Corporate Practice in Retaining Outside Counsel:
A Point of Comparison

As noted at the outset, the federal government is not the only entity
that both employs a staff of attorneys on a full-time basis and also retains
outside counsel to provide it with legal services. This is common practice
for most corporations and other business entities, though in recent years
the escalation of the costs of legal services has been a potent factor forc-
ing reconsideration of traditional approaches in this area.?2 Still, appar-
ently forty percent of the expenditures of corporate legal departments
are for outside counsel.23 Obviously there are significant distinctions be-
tween the federal agency and the private sector purchaser which must be
considered in drawing on the latter’s experience and practices. In this
regard the most significant differences include the congressional policy

20  See supra notes 8-15 and accompanying text.

21 Pub. L. No. 99-578, — Stat. — (approved October 28, 1986).

22 But see ALI-ABA Materials, supra note 2, at 9 (“The results [of survey] tend to show that
despite the large amount of publicity which has been given to the growth of in-house litigation de-
partments, the bulk of corporate litigation is still handled in the traditional way, by outside coun-
sel”). The Charts reprinted in notes 29, 32 and 37 infra were prepared as part of the 1985 survey of
corporate law departments by Price Waterhouse. They are reprinted here with permission. All
rights reserved.

23 Id at 23.
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of vesting the Department of Justice with most of the litigation authority
of the federal government,?¢ along with the public interests at stake in
government litigation and other legal matters.

Nevertheless, examination of private sector practice may be a source
of good ideas that can defensibly be emulated by the various federal
agencies and other entities. In fact, as will be seen later,25 at least some
federal agencies do follow practices that find clear analogies in the cor-
porate area. There is no reason to believe that by continuing to study
each other’s approaches to the problems of retaining outside counsel,
the practices of each cannot be improved.26

As part of the research for this study, an informal survey was con-
ducted of corporations with regard to their practices in retaining outside
counsel. The subjects included businesses involved in manufacturing,
service and other areas.?” In addition various published materials deal-
ing with corporate practices were reviewed.2®8 The survey and literature
disclosed a considerable lack of uniformity in the manner in which corpo-
rations deal with the matter of outside counsel as well as some practices
that, on their face, might be profitably adopted by federal agencies.

A. The Presence of Wnitten Guidance

Some corporations have no internal documents that relate to the re-
tention and supervision of outside counsel. This may be due to the fact
that use of outside counsel is infrequent. Alternately, only one or a few
persons may generally be involved in the hiring decision and the follow-
up and it is not considered essential to write down what procedures must
be observed.

Where memorialization of the practices exists, it ranges from the
general to the very specific. Matters covered in the guidance documents

24 See supra notes 16-19 and accompanying text.

25  See infra notes 316-425 and accompanying text.

26 The American Corporate Counsel Association is a source of information for federal agencies
interested in learning more regarding corporate practice.

27 This survey included H,J. Heinz Co., PPG Industries, Inc., USX Corporation, Westinghouse
Electric Corp., Equimark Corp., USAir, Allegheny International, Mellon Bank Corp., Dravo Corp.,
Consolidated Natural Gas Co., Rockwell International, Koppers Co., Inc., and the Aluminum Com-
pany of America. Since some of the companies consider their approaches to retaining and supervis-
ing outside counsel “confidential,” there is no specific attribution in this report for various
statements.

The questionnaire to these companies indicated the following areas of interest:

1. The type or types of legal services which are provided to the company through outside
counsel.

2. The reasons for seeking outside legal advice where the corporation already employs attor-
neys.

3. The process used to choose a firm or attorney (e.g., some type of competitive bidding ar-
rangement).

4. The criteria employed to choose a particular firm or attorney and whether these criteria or
the process of choice are described in any internal written document.

5. The type of supervision or control maintained and the means for doing this (e.g., weekly
status reports).

6. Conflict of interest or other ethical problems that have arisen and how the likelihood of
these problems can be reduced.

7. The range of fees for attorney, paralegal and support services paid to outside counsel.

28 See ALI-ABA Materials, supra note 2.
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include the criteria for deciding when to contract-out for the services, the
considerations relevant to the choice of a particular attorney or firm to
handle a problem, the nature of the supervision expected of inside coun-
sel over the outside attorney, and reporting and billing practices.

B. Reasons for Seeking Outside Counsel

There are a variety of stated reasons for seeking outside legal serv-
ices.?? For some corporations, litigation is always, or almost always, the
preserve of outside counsel. Often one of the principal motivating fac-
tors in the hiring decision is the limit on staff resources and time to do
necessary work. Somewhat related to this is the need for specialized ex-
pertise that cannot be found within the corporation’s ranks. However,
where a particular type of legal problem is likely to recur, the argument
for hiring additional staff to deal with that situation may prevail depend-
ing on a variety of factors, including the cost of hiring outside counsel on
a regular basis to handle such'cases. Where lack of in-house expertise is
cited as a reason, often the legal issues presented are governed by local
or state law or by certain aspects of federal law that are generally within
the domain of specialists.

In some instances corporations ask for the legal advice of outsiders
because of a particular need for “independence” in the rendering of the
opinion or as a check on an opinion rendered internally in an area where
the inside lawyer may have less experience than outside counsel and
some “‘comfort” might be obtained by confirmation of the inside view.
In other cases outside counsel, because of prior contacts with the deci-
sionmaker or otherwise, may have superior knowledge of the deci-
sionmaker’s concerns; or outside counsel may simply be perceived by the
decisionmaker as someone who should be listened to closely. Similarly, a
local judge or jury may view with skepticism or hostility presentations by
attorneys, coming from outside the district. Or, finally, the cost for the
corporation of transportation to and lodging in the geographical location
of trial may be so great that the only cost-effective manner of proceeding
is to hire locally.

C. Procedures for Choosing Counsel

The survey disclosed few instances where a formal bidding proce-
dure for hiring outside counsel was adopted.30 Apparently an underlying
assumption is that competitive procedures may not adequately permit ex-
amination of the quality of the service provider, though, as will be noted
below, procedures for competition can be designed to consider both cost
and other relevant factors.3! While formal competitive procedures might
be eschewed by corporations, however, firms often engage in informal
cost comparison.

A corporation may have a continuing relationship with a firm (or
firms) in a particular geographical area (or areas). This relationship may

29  See generally id. at 30, 50-53.
30 Id. at 31-32.
31 See infra notes 164-67 and accompanying text. But see infra note 201.
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Chart 1—Policy Reasons for Retaining Outside Counsel
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give the client confidence that the firm will provide good work at an eco-
nomical price and, therefore, little shopping around for alternatives may
be required as needs for legal services arise. These firms can also pro-
vide references to other lawyers where the firms cannot, for one reason
or another, provide needed assistance to the corporation.

Many companies surveyed maintained lists of firms which had been
used in the past as a starting point for the search for a lawyer. In one
case the corporation maintains a computerized list of firms presently em-
ployed or those used in the recent past along with a list of firms which
have not been relied upon for several years. This listing, periodically
updated, includes evaluations of the firms and their lawyers based on the
quality of work product, promptness, responsiveness and depth of re-
search, cost of handling matters, and results obtained on prior occasions.
That listing also includes the rates charged in past and pending cases and
the types of work performed by the firms listed.

Where written criteria exist for determining when to go outside and
whom to choose, there may be instructions to staff regarding the consid-
erations that should be taken into account to insure that the hire is cost-
effective.

D. Supervision and Control

The degree of supervision and control of the work of outside coun-
sel by corporate employees varies from little to a “team” approach
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whereby inside and outside counsel work hand in hand.?2 In some in-
stances corporate legal departments routinely exercise close control. For
other corporations the extent of control is decided on a case by case ba-
sis. Even where corporate counsel is not part of the “team,” he may have
to be copied on all pleadings, motions, and correspondence prepared, at
least where they are deemed “‘significant’” by the outside attorney han-
dling the matter. There may be a requirement imposed generally or in
specific cases for prior approval of any pleadings, motions and other doc-
uments of importance. In some instances the corporation may reserve
the right to approve all discovery or it may in fact take over the pretrial
aspects of a case entirely.

At the time a matter is referred to outside counsel, a general plan for
handling the case may be jointly agreed upon by corporate counsel and
the attorney retained. A litigation budget of some detail may also be
agreed upon and periodically updated as a method of cost control.33
Written status reports may be required, although some corporations
seem to think that this is not a cost-effective way to maintain control and
supervision. It may create billable attorney time which can be saved by a
phone call. Moreover, corporate counsel may be involved in approving
the particular associates and paralegals who work on the case or at least
may sign off on a general proposal for staffing. Outside counsel may be
instructed that the corporation will not pay for the time necessary to edu-

32 See ALI-ABA Materials, supra note 2, at 32.
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cate new members of the “team” regarding the case and the issues raised
where there are staffing changes during the case. Time for basic legal
research in an area necessary to educate firm lawyers may not be billable
to the client.3* Management programs, including proprietary, standard-
ized forms and associated software, are available to control litigation
costs.35

In order to avoid misunderstandings regarding the expectations and
restrictions applicable to the outside counsel in handling legal work as-
signed, the corporation may distribute to outside attorneys a written de-
scription of the procedures that apply to the handling of the case.3¢ For
this or other reasons, the decision to go outside, the choice of counsel,
and the supervision activities may be concentrated in the general coun-
sel’s office of the corporation.

E. Fees

Naturally, fee arrangements vary with the type of work.3? Where
hourly rates are charged, they generally range from $80 up to $300 de-
pending on the nature of the problems presented, the geographical loca-
tion where the services are rendered, and the expertise and repute of the
lawyer or firm hired. Fees for paralegals generally range from $25 to

34 Id at74.

35 Id. at93-123.

36 Id. at 66-80 (for an example of a written description of the procedures which apply to a firm
when handling 2 case for CIBA-GEIGY Corp.).

37 Id at31.
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$70. Flat fees and “sharing” arrangements are used on occasion. How-
ever, it is often not the hourly rate that is crucial in the decision to retain
outside counsel because, for example, the overall bill for an experienced,
but high-priced, attorney may be less than if the work is billed at a lower
rate by one who has had little exposure to the issues raised. Of course,
even if the cost is greater, the quality of work may justify the larger fee.
Discounts in normal fees are often negotiated and fee comparisons
between firms may be made before the choice of an attorney. Moreover,
once the relationship is established, the corporate client may require no-
tice and advance approval before a rate schedule for partners, associates
and paralegals is increased and the client is expected to pay the increased
fees. Some corporations specify the type of overhead charges for which
it will be responsible.?® They may also indicate that where work is done
on their behalf that might be used for other clients (and for which those
clients may be billed) an appropriate discount of the fees charged to the
corporate client is expected. Furthermore, cost control may be achieved
by refusing to pay for case-familiarization of partners, associates and
paralegals who replace other such personnel in handling the matter.

F. Billing Practices

Requiring monthly invoices is not uncommon. This allows the cor-
porate client to keep a close watch on costs before they skyrocket out of
control. Information requested from outside counsel on invoices for
payment generally includes the names of the individuals performing the
services during the reporting period, their hourly billing rates, the dates
of work, description of the work done and time spent, miscellaneous
charges for which reimbursement is sought, and the aggregate amount of
the fees billed on the matter to date.

Clearly many corporations are increasingly taking steps to insure
that the use of outside counsel is cost-effective.3® It is also the case that
where a corporation does a significant amount of litigation in-house, one
of the main reasons for this 1s the perceived need for more control.4°
The control factor is an extremely important consideration with regard
to federal agencies’ use of outside counsel.*!

II. Government Use of QOutside Counsel: In General

In obtaining legal services, whether or not of a purely advisory na-
ture, a number of inquires must be made by contracting agencies.42
Moreover, two bodies of law are potentially relevant: the law of civil ser-

38 Id. at 75.

39 Id at 49-50.

40 Id. at 18 (cost is also a principal factor).

41 See supra notes 8-15 and accompanying text.

42 The agency must answer these questions:
1. Is there authority, statutory or otherwise, for the retention? While the agency’s organic statute
may seem to permit it, detailed analysis of both the relevant statutes and the type of relationship
sought to be established is required. For instance, where the attorney will litigate, even though the
agency may have statutory authority to enter into an “employment” relationship with outside law-
yers in some circumstances, the statutes vesting litigation responsibility in the Department of Justice
may limit what appears to be a broad grant of authority.
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vice and public contract law. The former is largely in the domain of the
Office™of Personnel Management (OPM). The latter is regulated to a
great'degree by the General Services Administration and the Department
of Defense, as well as by the Office of Federal Procurement Policy
(OFPP) within the Office of Management and Budget. The relationship
between the agency and the person providing services may fall wholly
within the civil service regime, wholly within the realm of government
procurement law, or span both systems of regulation. Generally speak-
ing, when an employer/employee relationship has been established, civil
service law provides the applicable governing restrictions. When the ser-
vice provider is acting as an independent contractor, procurement princi-
ples alone control. In determining how to characterize the relationship,
the degree of government supetvision and control over the work of the
service provider is of utmost importance.

Viewing matters in this manner, one of the principal issues raised by
agency retention of outside counsel relates to the question of control. In
view of the governmental, public and private stakes at issue where legal
services are rendered, should an agency use other than full-time employ-
ees which it can control and supervise on a continuing basis? Where the
agency wants to obtain merely an outsider’s legal evaluation, the need
for close control over the performance of the attorney’s work would ap-
pear generally unnecessary. However, where the attorney litigates on be-
half of the government, there are serious questions as to whether the
agency should (or can in some instances) surrender that degree of con-
trol necessary to permit characterization of the contractor as “independ-
ent” as that term is generally used in government personnel law.43 The

2. Has there been a demonstration of need sufficient to justify seeking assistance from other than
agency staff? A strong showing of need may in fact impact on the resolution of the first issue, that is,
the authority to contract out the service (e.g. inherent authomy)
3. What procedures and restrictions (such as compensation limits) apply to the hire? This requires
statutory analysis, examination of trans-agency and agency-sp»’cxﬁc rules in addition to examination
of the type of relationship created by the contract.

43 The Justice Department has noted:

The authority of the Attorney General dver litigation is recognized by law, sez 5 U.S.C.

§ 3106 and 28 U.S.C. §§ 516, 518, 519, and 547(2). This authority is supported by both
constitutional doctrine and eminently practical considerations. . . .

{Tlhe Supreme Court has held that “primary responsibility for conducting civil litiga-
tion in the courts of the United States for vindicating public rights” may be vested only in
“Officers of the United States” who have been appointed in conformance with the provi-
sions of the Appointments Clause. Buckley v. Valeo, 424 U.S. 1, 140 (1976). If the private
counsel who are hired to represent the United States are not appointed as officers of the
United States, it is questionable whether they may execute the law by engaging in negotia-
tion, compromise, settlement, and litigation on behalf of the Attorney General. In particu-
lar, we do not believe that individuals who are not officers of the government may commit
or dispose of the property of the United States as would be implicated in the power to
initiate or settle a claim.

The practical considerations include the risk of inconsistent positions being put for-
ward on legal issues, the possible resulting burden on the citizenry, and the waste resulting
from duplication of effort. The benefits of having the government’s legal business concen-
trated in one well-trained and experienced corps of litigators, committed to government
service and subject to the supervision of the nation’s chief legal officer, are obvious.

The broad use of private attorneys for litigation on behalf of the United States would,
almost inevitably, result in inconsistent litigating positions. Further, private law firms may
not be familiar with general litigating policies of the government or with the government’s
interests in other areas of the law. The uncoordinated activities of private attorneys could
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degree of control requisite in furnishing legal services in matters falling
between these extremes is less clear cut: aside from constitutional con-
cerns,** the need to protect the governmental and public interests at
stake would seem, as a policy matter, to create at least a presumption in
favor of substantial supervision and control. Agencies may not be able to
both retain close control and escape the restrictions applicable to gov-
ernment employees filling legal service positions. Where supervision
and control of an outside attorney is sufficient to justify a classification of
the attorney as an “employee” of the government, the agency will have
to point to specific statutory authorization for the hire and, in addition,
may be subject to certain aspects of government personnel law.

Moreover, other considerations may influence an agency’s structur-
ing of its relationship with the legal service provider. On the one hand,
limitations on compensation and conflicts of interest which attach to em-
ployment, but not independent contractor, status may inhibit obtaining
the service provider that the agency wants to retain. On the other hand,
competitive procedures attach to the procurement of services and limit
agency discretion to a degree that may be undesirable. There may be no
ideal resolution of the tensions thereby created. Moreover, as noted pre-
viously, in some cases (perhaps rare ones) both systems of regulation
may attach to some degree.

The discussion that follows focuses first on the crucial distinction
between “personal” and “nonpersonal” services, essentially another way
to phrase the employee/independent contractor dichotomy. These dis-
tinctions largely determine whether a particular relationship is subject to
OPM or OFPP jurisdiction. Statutes authorizing the hiring of attorneys
as “employees” are examined in this part. Then attention turns to the

thus have a detrimental effect not only on the conduct of particular litigation but also on the

government’s litigating efforts generally.

Lack of adequate supervision and control is also likely to result in increased govern-
mental exposure to suits seeking damages for the acts and omissions of such private coun-

sel. Attorneys without experience in representing the government, and without day-to-day

supervision by experienced government officials, would be unfamiliar with the special

problems of public practice and the special standards of conduct to which government at-
torneys are generally held. Conversely, for the Department to expend the substantial re-
sources necessary adequately to supervise private counsel . . . would almost certainly make

the retention of private attorneys uneconomical and impractical.

All of these problems would be compounded if agencies other than the Department of

Justice were given authority to contract for private litigation services. The possibility of

inconsistent positions being taken in litigation would become a virtual certainty, with a pre-

dictably adverse impact on the government’s general litigating program. Decentralization
could increase the risk of losing otherwise meritorious cases, and of adding to the govern-
ment’s liability in terms of counterclaims and negligence actions. If it would be difficult for

the Department effectively to supervise and efforts of private counsel without the expendi-

ture of substantial attorney resources, it seems doubly unlikely that the Department or any

agency could do so with respect to attorneys hired by other agencies.
Letter of Arnold 1. Burns, Deputy Attorney General, Department of Justice to the Honorable Mar-
shall J. Breger, Chairman, Administrative Conference of the United States (Nov. 10, 1986) [hereinaf-
ter “Burns Letter”]. ,

It should be noted that the thrust of this letter is to support vesting litigation power in the
Department of Justice. Congress has not always done so. See supra notes 17-19 and accompanying
text. Where it has not, however, many of the same arguments invoked by the Department of Justice
argue for close control by the agency vested with litigation authority.

44  See supra note 14 and accompanying text.
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standards for determining whether an agency should exercise its discre-
tion to obtain the services of non-governmental personnel where they
will serve as independent contractors or otherwise. Finally, the procure-
ment procedures mandated by statute.and regulation that apply to per-
sonal and nonpersonal service contracts, particularly those relevant to
the area of attorney services, are outlined in general terms.

" A. The Personal/Non-Personal Distinction

In determining whether a person should be considered an “em-
ployee,”*5 the Civil Service Commission (now the Office of Personnel
Management) adopted the so-called “Pellerzi Standards” and the
“Mondello Supplement.”46 When the relationship between the govern-
ment and the service provider becomes that of employer/employee, a
contract for such services is denominated “personal.”

The Federal Acquisition Regulation (FAR) succinctly explains the
situation as follows:

[A] personal service contract is characterized by the employer-em-
ployee relationship it creates between the Government and the con-
tractor’s personnel. The Government is normally required to obtain
its employees by direct hire under competitive appointment or other
procedures required by the civil service laws. Obtaming personal serv-
ices by contract, rather than by direct hire, circumvents those laws un-
less Congress has specifically authorized acquisition of the services by
contract.*?

Differentiating between “personal’” and “non-personal” services in con-
crete settings poses significant difficulties for procurement officials.#® An
employee/employer relationship may occur either as a result of the con-
tract’s terms or the manner of its administration during performance.4?
The key question in each case is whether the contractor’s personnel are
subject to the “relatively continuous supervision and control of a Gov-
ernment officer or employee.”?® Each contractual arrangement must be
assessed in light of its own circumstances.5!

The FAR lists various elements which are considered in determining
whether an employer/employee relationship has been established.?2 Of

45 An “employee” within the meaning of the civil service laws is a person:
(1) appointed or employed in the civil service by a Federal officer or employee performing in an
official capacity;
(2) engaged in the performance of a Federal function under authority of law or an Executive act;
and
(3) supervised and directed by a Federal official or employee. 5 U.S.C. § 2105(a) (1982). See
also FEDERAL PERSONNEL ManuaL, Ch. 304 at 304-3.
46 See generally Lodge 1858, Am. Fed. of Gov’'t Emp. v. Webb, 580 F.2d 496, 499-500 (D.C. Cir.
1978). For a restatement of these standards, see infra notes 52-53 and accompanying text.
47 48 C.F.R. § 37.104(a) (1986).
48  See generally Lovitky, The Problems of Government Contracting for Consulling Services, 14 Pus. CoNT.
L.J. 332, 341 (1984); Byers, Recognizing Personal Services Contracts, D.A. Pam. 27-50-121.
49 48 C.F.R. §§ 37.101, 37.104(c)(1) (1986).
50 Id. § 37.104(c)(1) (1986). See also Lodge 1858, Am. Fed. of Gov’t Emp. v. Webb, supra note 46
at 504.
51 48 C.F.R. § 37.104(c)(2) (1986).
52 Id. § 37.104(d). See also Lovitky, supra note 48, at 341-2.
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the six listed, at least three seem to be particularly relevant in the area of
attorney services:

(3) Services are applied directly to the integral effort of agencies or
an organizational subpart in furtherance of assigned function or
mission.
(4) Comparable services, meeting comparable needs, are performed
in the same or similar agencies using civil service personnel . . ..
(6) The inherent nature of the service, or the manner in which it is
provided reasonably requires directly or indirectly, Government direc-
tion or supervision of contractor employees in order to—

() Adequately protect the Government’s 