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PRESERVING THE INTEGRITY OF MEDIATION
THROUGH THE ADOPTION OF ETHICAL RULES
FOR LAWYER-MEDIATORS

MAUREEN E. LAFLIN*

INTRODUCTION

As mediation has grown in popularity over the past few
decades as an alternative to costly and protracted litigation,' a
whole new field of professional ethics—mediation ethics—has
emerged. The ethical issues that fall within this field are many
and diverse, ranging from fact-specific questions of confidential-
ity, competence, and conflicts of interest to abstract inquiries
into the very nature and scope of mediation as a practice.

While many of these ethical issues are germane to all
mediators, a unique and problematic set of issues arises for those
mediators who are concurrently licensed or certified practition-
ers within another profession. These “cross-profession” practi-
tioners—psychologist-mediators, social worker-mediators, lawyer-
mediators—must abide by the rules or standards of conduct for
both professions. Oftentimes, these rules conflict or, by their
silence, provide no guidance for practitioners attempting to navi-
gate between them cleanly and without shipwreck.

Nowhere is cross-professionalism as problematic as it is for
lawyer-mediators.? In part, this results from direct conflict

*  Director of Clinical Programs; Associate Professor of Law; University of
Idaho College of Law. I am grateful to the following friends and colleagues for
their helpful comments on earlier drafts of this piece: Lela Love, Alan Kirtley,
Kimberlee Kovach, Pat Costello, Nancy Luebbert, Mary Helen McNeal, Ken
Gallant, and participants of the September 1999 Northwest Clinical Conference
who commented on it. I thank Patrick Braden and Kevin lllingsworth for their
research assistance. I want to especially thank Douglas Lind for his valuable
insights especially into Wittgenstein and his sharp editorial eyes. I also appreci-
ate Mary and Emmett McKillop providing me a quiet place to write.

1. See Barbara McAdoo & Nancy Welsh, Does ADR Really Have a Place on the
Lawyer’s Philosophical Map?, 18 HAMLINE J. Pu. L. & PoL’y 376 (1997) (noting
that many lawyers use mediation under the belief that it reduces the cost of
litigation by encouraging early settlement); but see JAMES S. KAKALIK ET AL., JUST,
SpEEDY, AND INEXPENSIVE? AN EvaLuaTioN OF JupiclAL CASE MANAGEMENT
UnDpER THE CviL JusTicE REFORM AcT 20 (1996) (arguing that empirical studies
suggest that mediation programs do not reduce cost and delay).

2. Much has been written about cross-professional practice and the ethi-
cal dilemma lawyers confront when the rules governing lawyers’ professional
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between lawyer rules of professional conduct and the ethical obli-
gations faced by mediators. Lawyers, for example, must report
attorney misconduct,? yet a lawyer-mediator who discloses attor-
ney wrongdoing that comes to his or her attention during a
mediation potentially breaches the obligation of confidentiality
that is central to the mediation process.* A second reason why
cross-professionalism is particularly vexing for lawyer-mediators is
the close relationship between the practice of law and media-
tion.> Most mediations concern disputes that could alternatively
be handled through traditional legal processes. Many media-
tions are court-connected. Lawyer-mediators therefore often
find themselves straddling their two professions. Sometimes, as
when a party to a mediation seeks to secure legal representation
from the lawyer-mediator subsequent to the close of a mediation,
the lawyer-mediator may find that the closeness of the two prac-
tices becomes an ethical snare.®

Yet the greatest source of difficulty concerning the cross-
practice of law and mediation is not the closeness of the two
practices, but their fundamental differences. Law is an adver-
sarial process that by design creates winners and losers; media-
tion is paradigmatically a facilitative process, whereby the parties
strive to achieve a voluntary agreement that resolves the dispute

conduct and the ethical rules for mediators conflict. See, e.g., Robert A. Baruch
Bush, The Dilemmas of Mediation Practice: A Study of Ethical Dilemmas and Policy
Implications, 1994 J. Disp. ResoL. 1, 3, reprinted in DWIGHT GOLANN, MEDIATING
LeGAL DispUTES: EFFECTIVE STRATEGIES FOR LAWYERS AND MEDIATORs ch. 14
(1996); Judith Maute, Public Values and Private Justice: A Case for Mediator
Accountability, 4 Geo. J. LEaL ETHics 503 (1991) (arguing that the Rules of
Professional Conduct should be amended to add a new rule dealing with lawyer
mediation).

3. See MopEL RuLEs oF ProressioNaL Cownpucrt Rule 8.3 (1997); Mori
Irvine Sub, Serving Two Masters: The Obligation Under the Rules of Professional Con-
duct to Report Attorney Misconduct in a Confidential Mediation, 26 RUTGERs L.J. 155
(1994).

4. See In ¢ Waller, 573 A.2d 780 (D.C. 1990) (per curiam).

5. Lawyers and successful mediators share many skills and attributes and
thus are frequently called upon to serve as mediators especially in court-con-
nected civil mediations. See Sub, supra note 3, at 155.

6. See Nancy H. RoGers & Craic McEweN, MebpiaTion: Law, PoLicy &
Pracrice § 10:02 (2d ed. 1994) (illustrating the range of ethical restrictions
placed on mediators’ subsequent representation of parties to mediation);
Michael Moffitt, Loyalty, Confidentiality and Attorney-Mediators: Professional Respon-
sibility in Cross-Professional Practice, 1 Harv. NEcoTiATION L. Rev. 203(1996)
(arguing that issues raised in Poly Software Int’l Inc. v. Su, 880 F. Supp. 1487 (D.
Utah 1995), underscore the need for the legal profession to adopt standards of
conduct to address situations when lawyers practice law and serve as mediators).
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to at least the partial satisfaction of all.” This fundamentally dif-
ferent practice-orientation gives rise to the principal ethical issue
that emerges when lawyers, trained as advocates and problem-
solvers, serve as mediators—that of preserving the integrity of the
mediation process as a forum where an impartial third party
assists the participants in resolving their own disputes.®. This
problem, often framed as the dilemma between facilitative and
evaluative styles of mediation,” is an issue of power, domination,
and control over the ultimate resolution of the dispute. The cen-
tral ethical issue concerning lawyers as mediators, in other words,
goes to whether the disputants arrive at the resolution of their
dispute by their own self-determination or under the evaluative
direction and control of the mediator.'®

In this paper, I argue for ethical rules for lawyer-mediators
that meaningfully address this issue of power and control.'' In

7. See Fiona Furlan et al., Ethical Guidelines for Attorney-Mediators: Are Attor-
neys Bound By Ethical Codes For Lawyers When Acting As Mediators?, 14 J. AM. Acap.
MATRIMONIAL Law 267, 269 (1997) (“In contrast to the adversarial process for
resolving disputes, the goal of mediation is that both parties should leave the
mediation with a solution to which they have contributed and by which they can
abide.”).

8. Lawyers owe a duty of loyalty to their clients. See MODEL RULES OF Pro-
FEsSIONAL ConpucT Rule 1.7 cmt. (1997) (“Loyalty is an essential element in
the lawyer’s relationship to a client.”); Moffitt, supra note 6, at 206. In contrast,
lawyer-mediators owe a duty of loyalty to the process. See CommissioN oN ETH-
ics MopEL RuLE, infra note 12, at 2 (“Lawyer neutrals do not ‘represent’ parties,
but have a duty to be fair to all participants in the process and to execute differ-
ent obligations and responsibilities with respect to the parties and to the pro-
cess.”). See also Jacqueline M. Nolan-Haley, Informed Consent in Mediation: A
Guiding Principle for Truly Educated Decisionmaking, 74 NoTRE Dame L. Rev. 775,
826 (1999) (“Unlike physicians and attorneys, who owe a direct fiduciary duty
to their patients and clients, respectively, the mediator is said to represent the
integrity of the mediation process and it is in this sense then that the mediator
has a special fiduciary relationship with both parties to a dispute.”).

9. See Symposium, Standards of Professional Conduct in Alternative Dispute
Resolution, 1995 J. Disp. ResoL. 95, 106-08 (comments of John Feerick).

10.  See James H. Stark, Preliminary Reflections on the Establishment of a Media-
tion Clinic, 2 CLiNicAL L. Rev. 457, 503 (1996) (“Of all the ethical questions that
arise in mediation, none is more central to the mediator’s role, or more vigor-
ously contested, than the ‘neutrality vs. fairness’ debate.”).

11. Several others have written about the need for ethical rules for lawyer-
mediators. See, e.g,, Maute, supra note 2 (arguing that the Rules of Professional
Conduct should be amended to add a new rule derling with lawyer mediation);
Carrie Menkel-Meadow, Ethics in Alternative Dispute Resolution: New Issues, No
Answers From the Adversary Conception of Lawyers’ Responsibilities, 38 S. TEx. L. Rev.
407, 418 (1997) [hereinafter Menkel-Meadow, Ethics in Alternative Dispute Resolu-
tion] (“ADR now needs ‘ethics’ or standards in part because of its successes
.. ..”); Carrie Menkel-Meadow, Is Mediation the Prac:ice of Law?, 14 ALTERNATIVES
To HicH Cost LiTic. 57 (1996) [hereinafter Menkel-Meadow, Is Mediation the
Practice of Law?] (questioning whether ADR ethics are subject to lawyer’s ethical
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general, three rule-making alternatives exist for regulating the
cross-practice of lawyer-mediators. One alternative is to treat
mediations conducted by lawyers as a form of legal service falling
within the purview of traditional lawyer rules of professional con-
duct. A second alternative, which I «call the “Umbrella
Approach,” involves regulating all mediators as a general class
regardless of professional training or affiliation. Third, ethical
rules can be crafted which specifically target the cross-practice of
law and mediation.

I argue in favor of the third “Targeted Rule” alternative.
Specific ethical rules for lawyer-mediators are needed to preserve
the integrity of mediation as a process distinct from law. Rules of
professional conduct crafted for lawyers-qualawyers reflect the
adversarial nature of the law and encourage responsible advocacy
and representation. These foci, while central to good lawyering,
stand juxtaposed to the role of the mediator as an impartial neu-
tral who represents no party but only, if anything, the mediation
process itself. Standards designed for mediators as a general
class, while obviously sympathetic to the facilitative nature of
mediation, cannot adequately confront the cross-professional
problems associated with any particular group of mediators.
Only rules targeting lawyer-mediators directly—rules, that is,
designed from a perspective of conscious awareness of the pro-
fessional predisposition of many lawyer-mediators to exert power
and control over the outcome of a mediation—offer any true
prospect of combating this troublesome aspect of the cross-pro-
fessional practice of mediation by lawyers.

As models for the type of targeted rules that are needed, I
will discuss a pair of recent rule-making efforts aimed at clarify-
ing the roles, responsibilities, and ethical obligations of those
engaged in the cross-practice of law and mediation. In April

standards); Carrie Menkel-Meadow, The Many Ways of Mediation: The Transfor-
mation of Traditions, Ideologies, Paradigms, and Practices, 11 NEGOTIATION J. 217
(1995) (providing a cogent overview of models of mediation practice and the
ethical issues raised); Moffitt, supra note 6 (arguing that Poly Software high-
lighted the cross-professional practice problems and the need for the bar to
adopt standards of conduct for lawyer-mediators); Alison Smiley, Professional
Codes and Neutral Lawyering: An Emerging Standard Governing Nonrepresentational
Attorney Mediation, 7 Geo. J. LEcaL ETHics 213 (1993) (advocating adoption of a
single ethical standard which would recognize the role of the neutral attorney
mediator). The adoption of such rules has become necessary since the growth
and success of mediation as a dispute resolution method has propelled it to that
stage in the natural development of a profession where the adoption of rules of
conduct becomes necessary. See MaGaLl LArRsON, THE RISE OF PROFESSIONALISM:
A SocioLocicaL ANarysts 60-71, 166-77 (1977); Jack R. Frymier, Professionalism
in Context, 26 On1o ST. L.J. 53, 53-54, 56-58 (1965).
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1999, the CPR-Georgetown Commission on Ethics and Standards
in ADR released its draft Proposed Model Rule of Professional Conduct
Jor the Lawyer as Third Party Neutral.'* Effective January 1, 2000,
Virginia became the first state to adopt Rules of Professional
Conduct for lawyers that unequivocally and specifically address
the conduct of lawyers acting as third party neutrals and
mediators.’> While not perfect solutions, these codification
efforts mark a significant breakthrough in the regulation of law-
yer-mediators. Before examining them, however, we should con-
sider in greater detail the problem of power and control that
threatens to engulf mediation, as well as the shortcomings that
attend using either of the first two regulatory alternatives.

I. THE EvALUATIVE THREAT TO MEDIATION PRACTICE
A. The Evaluative/Facilitative Debate

The problem of lawyer-mediators exerting too much control
over the conduct and resolution of a mediation typically is
presented as a debate over mediation styles—facilitative versus
evaluative. Historically, this debate has no precedent. Prior to its
recent growth and expansion in law-related cases, mediation was
viewed as a wholly facilitative process separate and distinct from
adjudication.’ Even today, many scholars and theoreticians con-
tinue to characterize mediation in this classical sense as a process
whereby the mediator, who has no stake or power over the out-
come, helps the parties identify and evaluate their interests and
options as they proceed, ever independent of the mediator’s con-
trol, to design and craft their own agreement.'®> The hallmark of

12. ProroseD MODEL RULE OF PROFESSIONAL CONDUCT OF THE LAWYER AS
THIRD PARTY NEUTRAL (CPR-Georgetown Comm’n on Ethics and Standards in
ADR, Proposed Draft 1999) [hereinafter, CoMMmissioN oN ETHics MopeL RULE].

13.  See Vircinia RuLEs oF ProressioNaL ConpucT Rules 2.10, 2.11 (1999).
The new Rules of Professional Conduct replace the Virginia Code of Profes-
sional Responsibility.

14.  See, e.g., Lon Fuller, Mediation—Its Forms and Functions, 44 S. CaL. L.
Rev. 305 (1971); Douglas Lind, On the Theory and Practice of Mediation: The Con-
tribution of Seventeenth-Century Jurisprudence, 10 MEDp1ATION Q. 119 (1992); but of.
RoGERs & MCcEWEN, supra note 6, at § 5.01 (discussing the special character of
labor mediation throughout much of the twentieth century).

15.  See, e.g., James ]. Alfini, Evaluative Versus Facilitative Mediation: A Dis-
cussion, 24 Fra. St. U. L. Rev. 919 (1997) [hereinafter Alfini, Evaluative Versus
Facilitative Mediation]; James J. Alfini, Trashing, Bashing, and Hashing It Out: Is
This the End of “Good Mediation?”, 19 Fra. ST. U. L. Rev. 47 (1991) [hereinafter
Alfini, Trashing, Bashing, and Hashing It Out]; Kimberlee K. Kovach, What is Real
Mediation, and Who Should Decide?, 3 Disp. REsoL. Mac. 5 (1996); Kimberlee K.
Kovach & Lela P. Love, “Evaluative” Mediation is an Oxymoron, 14 ALTERNATIVES
TO HicH Cost LiTic. 31 (1996) [hereinafter Kovach & Love, Fvaluative Media-
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mediation in this sense is the self-determination of the parties'®
and the impartiality of the mediator.!” On this classical model,
the role of the mediator has been said, quite rightly, to resemble
that of a Sherpa guide.'®

Yet as mediation has grown in popularity, and especially as
the practice has become increasingly intertwined with the legal
system, this theoretical model has begun to unravel. In practice,
many mediators deviate from the Sherpa guide ideal. Today,
mediators often provide legal information or advice.'® At times,
they apply the law as they know it to the facts at issue and predict
the likely outcome should the mediation dissolve and end up in
court. As the giving of information, advice, and predictions has
increased, mediation as a practice has moved further and further

tion]; Kimberlee K. Kovach & Lela P. Love, Mapping Mediation: The Risks of Ris-
kin’s Grid, 3 HArv. NEGOTIATION L. Rev. 71 (1998) [hereinafter Kovach & Love,
Mapping Mediation); Lela Love, The Top Ten Reasons Why Mediators Should Not
Evaluate, 24 Fra. ST. U. L. Rev. 987 (1997). 1 discuss these writers infra notes 46-
56, 88-89 and accompanying text.

16. See JOINT STANDARDS OF CONDUCT FOR MEDIATORS Standard I (1994)
(“Self-determination is the fundamental principle of mediation. It requires
that the mediation process rely on the ability of the parties to reach a voluntary,
uncoerced agreement. Any party may withdraw from mediation at any time.”).

17. Seeid. Standard II (“The concept of mediator impartiality is central to
the mediation process. A mediator shall mediate only those matters in which
she or he can remain impartial and evenhanded. If at any time the mediator is
unable to conduct the process in an impartial manner, the mediator is obli-
gated to withdraw.”).

18. Sub writes:

A mediator can be envisioned as the Sherpa guide of the negotiation

process. A Sherpa guide does not tell explorers which mountain to

climb, or whether to climb a mountain; rather, once the explorers
decide to climb a mountain, the Sherpa guide helps the expedition
find the best way up to the top. Similarly, a mediator does not tell the
parties when or how to settle a case, but will help the parties maneuver
towards resolution.

Sub, supra note 3, at 158 n.13.

19. Some make a distinction between giving legal advice and legal infor-
mation. See, e.g., Jacqueline M. Nolan-Haley, Court Mediation and the Search for
Justice Through Law, 74 WasH. U. L.Q. 47 (1996) (arguing that mediators should
refrain from using legal knowledge to analyze issues and predict probable court
outcomes). Sandra E. Purnell claims that mediators who provide legal informa-
tion are not practicing law because the parties do not reasonably believe that
the mediator is their representative. See Sandra E. Purnell, The Attorney As Med:-
ator—Inherent Conflict of Interest, 32 UCLA L. REv. 986 (1985). Purnell argues
for the development of guidelines which allow attorney-mediators to provide
legal information but not legal advice. See id. Others argue that the distinctions
are too nebulous. Se, eg., Donald T. Weckstein, In Praise of Party Empower-
ment—and of Mediator Activism, 33 WiLLaMETTE L. REV. 501, 544 (1997) (noting
that “the distinction between information and advice has been criticized as too
vague to guide mediator behavior clearly”).
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from the facilitative ideal, looking at times no different from neu-
tral case evaluation or settlement conferencing.

This transformation in the practice of mediation has
become particularly acute with the dramatic increase in lawyers
acting as mediators and in referring matters for mediation.2°
Several factors have contributed to these changes in mediation
practice brought about or at least accelerated by its increasing
connection with the legal system. These factors include the close
relationship between law and mediation,?! the growth of court-
connected mediation,?? the increase in mediations involving

20. See Kovach & Love, Mapping Mediation, supra note 15, at 92 (“Two
factors have driven the mutation of mediation: rapid expansion of court-con-
nected and lawyer-dominated programs and the failure of courts to distinguish
among ADR process options.”). “Many practicing mediators have an evaluative
orientation. Yet most trainers, teachers, and professors don’t teach evaluation
as a permissible component of meditation. The courts and the legal commu-
nity are largely responsible for this paradox.” Kovach & Love, Evaluative Media-
tion, supra note 15, at 31.

21. The connection is best seen in the current certification requirements
adopted by the federal courts and by many states. Most federal district courts
and at least eight states require that mediators in civil cases be licensed attor-
neys. See ELIZABETH PLAPINGER & DONNA STIENSTRA, ADR AND SETTLEMENT IN
THE FEDERAL DisTrictT CouRrTs: A SOURCE BOOK FOR JUDGES AND LAWYERs
(1996) (surveying the rules, including some ethical requirements, of current
ADR and settlement procedures in the 94 federal district courts). The states
include: Delaware, see 6 DEL. CODE ANN. § 7708 (1998), Florida, see FLA. R. FOrR
CERTIFIED & COURT-APPOINTED MEDIATORS R. 10.100(c) (1992) (only applies to
circuit court mediators), Idaho, see IpaHo CT. R. 16 (k) (13) (A) (1998), Indiana,
see IND. ADR R. 25(A)(2) (1996), Louisiana, se¢e La. Rev. StaT. ANN.
§ 4106(A) (1) (1997), Michigan, MicH. Ct. R. 2.404(B) (2) (a) (1993), Montana,
MonT. R. App. Proc. 54(d)(4) (1998) (only applies to appellate cases), South
Carolina, S.C. Cir. CT. MEDIATION R. 10(a) (1999), and Washington D.C. Of
these eight, Delaware, Florida, Idaho, Louisiana, Michigan and Montana
require attorneys to have five years experience prior to certification or
qualification.

22. This legalization of mediation through court annexation has come
under attack by those who argue that court-referred mediation is not an alter-
native dispute resolution mechanism, but an administrative aid for the courts,
an “add-on” process for the parties and a monopoly for lawyer-mediators. See
Louis J. Weber, Court-Referred ADR and the Lawyer-Mediator: In Service of Whom?,
46 SMU L. Rev. 2113, 2114 (1993) (describing court-referred ADR as an “addi-
tional” dispute resolution mechanism, an “add-on” procedure and calling for
the return to ADR as a public service, and away from its current direction as a
vehicle of profit for greedy lawyers scrambling in a depressed market); see also
Alfini, Trashing, Bashing, and Hashing It Out, supra note 15, at 47 (citing Albie
Davis, director of the mediation project in the District Court Department of the
Trial Court of Massachusetts, whose reaction to the Florida rule requiring
mediators in non-family civil cases to either be experienced lawyers or retired
judges—was to say that the requirement portends “the end of good media-
tion”); Leonard L. Riskin, Toward New Standards for the Neutral Lawyer in Media-
tion, 26 Ariz. L. Rev. 329, 336 (1984) (writing over fifteen years ago, that
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complex legal questions,?® the greater subject-matter expertise
lawyers often bring to mediations,?* and the expertise parties
expect them to have,? especially compared to non-lawyer
mediators.?® Recent studies further reveal that lawyers referring
cases to mediators prefer those who fit the more “evaluative”
profile.?”

“[m]Jost lawyers are ill-suited, by training and inclination, to the mediator’s
role”™).

23. See Menkel-Meadow, Is Mediation the Practice of Law?, supra note 11, at
61. Menkel-Meadow writes, “Complex mediation these days often involves legal
questions and mediator prediction or evaluation of the legal merits or ‘likely
outcomes’ of cases. Wouldn’t you want a mediator with legal expertise if you
were involved in an important case?” Id. She goes on to say, however, “Just
because a mediator has a law degree—or even an up-to-date license to prac-
tice—does not mean that he or she will give accurate legal advice, prediction,
or evaluation.” Id.

24. See John Forester, Lawrence Susskind: Activist Mediation and Public Dis-
putes, in WHEN TALK WORKs: PROFILES OF MEDIATORs 331 (Deborah M. Kolb et
al. eds., 1994).

25. Donald Weckstein attributes the move toward more evaluative meth-
ods to the parties and their lawyers. Sez Weckstein, supra note 19, at 526 (“One
suspects . . . that the preference and expectations of the parties and their law-
yers significantly contribute to the widespread use of the evaluative mediation
model—a rationale that is consistent with disputant empowerment.”).

26. Se¢ Samuel J. Imperati, Mediator Practice Models: The Intersection of Ethics
and Stylistic Practices in Mediation, 33 WiLLAMETTE L. Rev. 703, 729 (1997) (A
mediator cannot engage in an evaluative-type mediation if the mediator does
not have subject matter expertise. . . . In the legal setting, parties often look to
mediators to have both process familiarity and subject matter expertise.
Whether the mediator is facilitative or evaluative, some subject matter under-
standing usually is required simply to help the parties communicate effectively
and reach resolution.”).

27. Ina 1997 survey, 160 of the 600 members of the Hillsborough County
Trial Lawyers Section responded. See Martha J. Cook, Survey, (1997) (on file
with author). The results showed that 90% preferred evaluative mediation. See
id.; see also Barbara McAdoo, A Report to the Minnesota Supreme Court: The Impact
of Rule 114 on Civil Litigation Practice in Minnesota (Dec. 1997) (on file with the
Minnesota Supreme Court of Continuing Education and author):

Data confirms that the most important qualification for a mediator is
substantive experience in the field of law related to the case. Approxi-
mately two thirds of the Minnesota lawyers surveyed reported that hav-
ing the mediator be a litigator and lawyer also are important
qualifications. Over two thirds of the lawyers surveyed reported that
mediators encourage clients to participate, use caucuses effectively,
press for settlement, propose realistic settlement ranges, and help par-
ties to communicate effectively.
McAdoo &Welsh found: (1) lawyers want lawyers to mediate; (2) lawyers want
litigators as mediators; and (3) most importantly, lawyers want mediators to
have substantive experience in the field of law related to the case. Se¢e McAdoo
&Welsh, supra note 1, at 390.
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Some scholars view this change in mediation matter-of-
factly, as a perhaps inevitable development in a practice that is
undergoing such significant growth. Leonard Riskin, for exam-
ple, defines mediation wholly empirically. Mediation is, on his
account, whatever mediators do.?® Since mediators differ in
their styles and approaches, ranging from those who are strictly
facilitative in the classical sense to those who are highly, even
aggressively, evaluative, Riskin claims that mediation must be
understood as a continuum, a practice that spans the full
spectrum.?

This is not to say that Riskin does not recognize or appreci-
ate the important difference between facilitative and evaluative
mediation. He acknowledges that the “largest cloud of confusion
and contention surrounds the issue of whether a mediator may
evaluate.”® Yet when he created his popular mediator grid, he
sought to reduce the ambiguity surrounding what counts as
mediation by suggesting that the practice should be defined
according to whatever transpires within its purported occur-
rence.’ Citing Ludwig Wittgenstein for the proposition that
“usage determines meaning,”*? Riskin thus mapped out four
mediation style quadrants—evaluative, facilitative, narrow, and
broad,3? claiming that all possible approaches to mediation
resulting therefrom (evaluative-narrow, facilitative-narrow, evalu-
ative-broad, and facilitative-broad) count as legitimate mediation
styles.?*

28. See Leonard L. Riskin, Understanding Mediators’ On'entations, Strategies,
and Techniques: A Grid for the Perplexed, 1 Harv. NEGoTATION L. REV. 7, 21-37
(1996) (describing the problem-definition continuum, mediator orientations,
and mediator techniques, all of which he maintains fali under the definition of
mediation).

29.  See id. at 22-38.

30. Id.at9. John Feerick, Dean of Fordham University School of Law and
chair of the Joint Committee, maintains that “the lens [Riskin] has chosen will
perpetuate confusion about what mediation is. Therefore, I would prefer draw-
ing a bright line around mediation as a process in which the neutral facilitates
the bargaining of the parties, rather than evaluating the merits of an issue or
situation.” Symposium, supra note 9, at 104 (comments of John Feerick).

31.  SeeRiskin, supra note 28, at 13 (“I hope to facilitate discussions and to
help clarify arguments by providing a system for categorizing and understand-
ing approaches to mediation.”). Riskin acknowledges that his own orientation
is as a broad facilitative mediator, an approach which is not universal. He con-
tends that the time for narrow definitions is gone.

32. Id. at13 n.19.

33. Seeid. at 24 (defining mediation as “a process in which an impartial
third party, who lacks authority to impose a solution, helps others resolve a
dispute or plan a transaction”).

34. See id. at 26-34.



488 NOTRE DAME JOURNAL OF LAW, ETHICS & PUBLIC POLICY [Vol. 14

To a great extent, Riskin’s all-inclusive definition of media-
tion rests on the assumption that mediators conduct mediations
(and, a fortiori, the nature of mediation evolves) according to
how they perceive the wishes of the parties. He points out that a
mediator’s need for subject-matter expertise typically increases in
direct proportion to the parties’ need for mediator evaluation.??
If it appears to the mediator that the parties want an active, evalu-
ative mediation, Riskin maintains that “the mediator ought to
evaluate and it is ethical.”?®

Riskin further premises his approach on the preferences
and orientations of the mediators themselves. All mediators, he
claims, come with a predominant orientation toward using cer-
tain strategies more frequently than others.>” While many
mediators will move along the facilitative/evaluative continuum
throughout the course of a mediation as they see fit,3® most law-
yers will emphasize their dominant orientation.?® Evaluative
mediators simply are those who “assume[ ] that the participants
want and need . . . guidance as to the appropriate grounds for
the settlement.”*°

Others who agree with Riskin that mediation should be
defined inclusively likewise turn for justification to the interests
and desires of the parties.*! Donald Weckstein surmises that the

35.  See id. at 46. Riskin concludes his discussion on subject matter exper-
tise with a cautionary statement: “[T]oo much subject-matter expertise could
incline some mediators toward a more evaluative role, thereby interfering with
the development of creative solutions.” Id. at 47.

36. Symposium, supra note 9, at 105 (comments of Leonard Riskin). Ris-
kin remarked, “[I]f the parties intelligently decide that they want the narrow
evaluative mediation, . . . the mediator ought to evaluate and it is ethical . . ..”
Id. He further stated, “[E]valuation can enhance self-determination.” Id. at
101.

37.  See Riskin, supra note 28, at 24-25 (“Most mediators operate from a
predominate, presumptive or default orientation,” but “many mediators move
along continuums and among quadrants.”). He notes that one’s orientation is
usually grounded in the mediator’s personality, education, training, and experi-
ence. See id. at 35.

38. See id. at 35-38.

39. See id. at 24-25.

40. Id. at 24.

41. See, e.g., Marjorie Corman Aaron, ADR Toolbox: The Highwire Act of
Evaluation, 14 ALTERNATIVES TO HiGcH Cost Limic. 62, 62 (1996) (noting that
while the primary risk of evaluation is the mediator’s potential loss of perceived
neutrality because the “loser” in the evaluation may view the mediator as an
adversary, nonetheless, situations do exist in which the careful and thoughtful
use of mediator evaluation can serve the parties); John Bickerman, Evaluative
Mediator Responds, 14 ALTERNATIVES TO HigH Cost Limic. 70 (1996) (arguing
that the parties should have the right to chose between evaluative and facilita-
tive styles); James H. Stark, The Ethics of Mediation Evaluation: Some Troublesome
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move toward evaluative methods in mediation is directly attribu-
table to the wishes and expectations of the parties as well as their
lawyers.*? This, he says, is good, for it is “consistent with dispu-
tant empowerment.”*® Lawrence Susskind argues even more
forcefully that it is not merely a matter of preference, but a medi-
ator’s duty to evaluate and take active responsibility for reaching
a sound agreement.** By his account, the mediator is obligated
to enlighten the parties with ideas and potential solutions drawn
from the mediator’s knowledge, experience, and expertise.*> To
Susskind, good mediators are “activists” who do not simply facili-
tate but work as “advocate[s] of a good solution.”*®

Kimberlee Kovach and Lela Love, among others, have
directly challenged the inclusive approach, arguing that evalua-
tive mediators are not really mediating cases.*” To both Kovach

Questions and Tenative Proposals, from an Evaluative Lawyer Mediator, 38 S. Tex. L.
Rev. 769 (1997) (supporting evaluative mediation); Weckstein, supra note 19
(arguing that professional information can empower disputants).

42. See Weckstein, supra note 19, at 526; ¢f JouNn W. CooLEY, MEDIATION
Abvocacy 86-88, app. A-2 (1996) (describing the facilitative and evaluative
mediation styles, and recommending that attorneys and their clients select a
mediator based on the nature of the dispute and the style of mediation they
believe would best resolve it). Sez aiso James H. Stark, supra note 10, at 487:

When settling their disputes, disputants must be permitted to invoke

legal norms if they choose to, and the mediator must take steps to

ensure that the parties’ choices are knowing and informed. In my

view, any threat to the appearance of neutrality and impartiality is a

necessary price that mediators must pay for party empowerment and

informed consent.

43. Weckstein, supra note 19, at 526.

44. See Forester, supra note 24, at 323-33.

45.  See id. at 328-31. Susskind is critical of those who disdain substantive
expertise and the use thereof:

[Y]ou're less than a helpful advocate of a good outcome if you can’t

bring to [the parties] the experience of others that they don’t know,

with the range of solutions they might invent. . . . So the notion that

the mediator or facilitator shouldn’t have any expertise doesn’t make

any sense. It’s only if you say, “My job is to help the parties reach an

agreement amongst themselves. 1 don’t care about the agreement; I

have no responsibility for the agreement. I'm neutral! I'm neutral

with regard to the quality to the outcome. I don’t care about the out-
come; I'm a process person. . . . I don’t need any expertise except
process expertise.” That’s nuts.
Id. at 331; see also James Alfini & Gerald S. Clay, Should Lawyer-Mediators Be Pro-
hibited from Providing Legal Advice or Evaluations?, Disp. REsoL. MAG., Spr. 1994, at
8 (Clay, an attorney-mediator, argues that “[e]ffective mediation almost always
requires some analysis of the strengths and weaknesses of each party’s position
should the dispute be arbitrated or litigated”).

46. Forester, supra note 24, at 331.

47. See Kovach & Love, Evaluative Mediation, supra note 15, at 31 (arguing
that evaluation tends to perpetuate or create an adversarial climate and discour-
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and Love, mediation must be understood not as a grand ADR
practice, encompassing the wide spectrum of divergent tech-
niques outlined by Riskin in his grid, but as one among several
forms of ADR.*® Mediation, that is, should be understood in
terms of its place on the ADR spectrum, not as forming a spec-
trum unto itself.

Kovach and Love each characterize the role of the mediator
as strictly limited to facilitation.*® Echoing the classical defini-
tion, Kovach and Love maintain that the province of mediation is
to assist parties in evaluating their own situations and developing
their own solutions.®® Mediators may facilitate communication
between the parties, help focus their understanding of their own
and others’ interests, assist in creative problem solving, and
otherwise help the parties devise their own agreement.”! Yet,
they argue, if the assistance a mediator offers becomes directive,
such as providing legal advice or offering an evaluative assess-
ment of each party’s position, then the mediator is no longer
mediating.>®

Neither Kovach nor Love seeks to prohibit what Riskin and
others call “evaluative” mediation. They do not object to evalua-
tion outright; indeed, they acknowledge that at times an activist,

age understanding and problem-solving); Kovach & Love, Mapping Mediation,
supra note 15, at 106-10 (arguing for a bright line between the various ADR
processes and asking evaluative mediators to name and label the process they
use as neutral evaluation or non-binding arbitration to avoid confusion and to
clarify expectations); Love, supra note 15, at 939 (stating that “differences
between evaluators and facilitators mean that each use different skills and tech-
niques, and each requires different competencies, training norms, and ethical
guidelines to perform their respective functions”); see also Joseph B. Stulberg,
Facilitative Versus Evaluative Mediator Orientations: Piercing the “Grid” Lock, 24 FLa.
St. U. L. Rev. 985, 989 (1997) (maintaining that mediation and the evaluative
processes used in adjudicatory processes are not the “same enterprises”).

48. See Kovach & Love, Evaluative Mediation, supra note 15, at 31-32;
Kovach & Love, Mapping Mediation, supra note 15, at 77 (“By mixing the func-
tions traditionally associated with arbitrators, case evaluators, and judges with
those of mediators, the Grid suggests that mediation significantly overlaps with
those other processes. This blurring of distinctive processes is an unnecessary
and unhealthy capitulation.”).

49. See, e.g., Kovach & Love, Fvaluative Mediation, supra note 15, at 31;
Kovach & Love, Mapping Mediation, supranote 15, at 106; ¢f. Love, supra note 15,
at 939.

50. See Kovach & Love, Mapping Mediation, supra note 15, at 88-89, 92;
Love, supra note 15, at 938.

51. SeeKovach & Love, Mapping Mediation, supra note 15, at 79-81 (stating
that some evaluative techniques are used by facilitative mediators); Love, supra
note 15, at 939.

52. See Kovach & Love, Mapping Mediation, supra note 15, at 80-81.
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evaluative dispute resolution approach is appropriate.®® They
simply say that to be responsible toward the profession and
entirely candid with the parties, third-party neutrals must name
and label the ADR processes they use.>® Activist, evaluative ADR,
where the third-party neutral advises the parties how to proceed
or takes control of the outcome is, on their account, not media-
tion but something more akin to neutral evaluation.?® Moreover,
if a mediator engages in a “mixed” ADR process—part mediation
in the classical facilitative sense and part neutral evaluation—
then he or she should name each process.>® According to Love,
mediators who are asked to evaluate can do so, “as long as the
process of evaluating [is] recognized as a whole set of different
activities than mediation.”®”

B. The Mistaken Notion that All Evaluation Forms a
Part of Medzation

The evaluative /facilitative debate has thus resulted in oppos-
ing camps each striving to influence the way mediation is con-
ceived as a form of ADR. Riskin and others advocate an inclusive
definition where mediation is regarded as whatever mediators
do. For some like Riskin, directive, overtly evaluative dispute res-
olution techniques are not necessarily desirable, but they must
be treated as part of mediation practice since they occur within

53.  See id. at 79; Love, supra note 15, at 948.

54. See Kovach & Love, Mapping Mediation, supra note 15, at 79, 109; Love,
supra note 15, at 948 (“Mediators who regularly give case assessments and
expert opinions should continue those practices only if they are requested by
the parties, properly advertised, and accurately labeled.”). See also Alfini, Evalu-
ative Versus Facilitative Mediation, supra note 15, at 929 (comments of Lela Love).
Love contends that “the neutral mediator must be competent to give the opin-
ton and should be liable for careless opinions which could cost the parties a
great deal. The process should be labeled mediation and neutral evaluation.”
Id.

55. See Kovach & Love, Mapping Mediation, supra note 15, at 79, 89, 92.

56. See Alfini, Evaluative Versus Facilitative Mediation, supra note 15, at 929
(comments of Lela Love clarifying her position that mediators should never
provide legal advice or outcome predictions); Kovach & Love, Mapping Media-
tion, supra note 15, at 92 (“Entities inevitably evolve and change, but they
should assume a new name when their mutation alters their fundamental char-
acteristics. For example, we do not call butterflies caterpillars.”); Love, supra
note 15, at 948 (maintaining that mixed processes can be useful, but mediators
should properly label the separate processes).

57. Alfini, Evaluative Versus Facilitative Mediation, supra note 15, at 933
(comments of Lela Love).
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the context of mediations.’® Others, like Weckstein and Suss-
kind find the activist, directive techniques to be not merely part
of mediation as a matter of fact, but in many situations com-
pelled by the ethical obligations mediators owe the parties.”® To
those in the other camp, such as Kovach and Love, such talk dis-
solves the distinction between mediation and the evaluative ADR
processes. And turns it into an amorphous, catch-all.®® Kovach
and Love prefer a brighter line definition of mediation that sets
it apart according to its historically singular function as a facilita-
tive method only.®!

While I sympathize with Kovach and Love in their desire to
hold fast to the classical definition of mediation, the brightline
approach they recommend is unworkable. Few words or con-
cepts lend themselves to such definitional precision. Most terms,
and certainly those representing practice-bound concepts such as
mediation, permit only hazy definitional boundaries.®® Kovach
and Love may well be correct in suggesting that mediation is bet-
ter understood by identifying its place on the ADR spectrum
than by viewing it as an isolated continuum or ‘grid’ of its own.
The ADR spectrum, however, must not be conceived as a number
line where each form of ADR occupies a clearly marked
independent position. Rather, it forms a spectrum along the
lines of a color spectrum, such that every ADR method can be
understood only in relation to the others into which it blends
and fades.

Mediation, in other words, is a form of ADR separate and
distinct from other ADR methods, though at the outer bounda-

58. See Riskin, supra note 28, at 13 (acknowledging that he favors the
facilitative-broad approach but that it is too late to tell practitioners that what
they do is not mediation).

59. See Weckstein, supra note 19; see also Forester, supra note 24, at 326-33.

60. See Kovach & Love, Mapping Mediation, supra note 15, at 106-10.

61. See id. at 108-10.

62. The use of the words “proposition,” “language,” etc. has the hazi-

ness of the normal use of concept-words in our language. To think

this makes them unusable, or ill-adapted to their purpose, would be

like wanting to say “the warmth this stove gives is no use, because you

can’t feel where it begins and where it ends.”

If I wish to draw sharp boundaries to clear up or avoid misunder-
standings in the area of a particular use of language, these will be
related to the fluctuating boundaries of the natural use of language in
the same way as sharp contours in a pen-and-ink sketch are related to
the gradual transitions between patches of colour in the reality
depicted.

Lupwic WITTGENSTEIN, PHILOsopPHICAL GRaMMAR 120 (Rush Rhees ed. &
Anthony Kenny trans., 1974); see also id. at 77 (“If we look at the actual use of a
word, what we see is something constantly fluctuating.”).
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ries of its practice it becomes difficult to differentiate from other
methods such as neutral evaluation. At its core, “mediation” has
been defined as “a voluntary process in which a neutral third
party, who lacks authority to impose a solution, helps the partici-
pants reach their own agreement for resolving a dispute or plan-
ning a transaction.”®® By contrast, “neutral evaluation” amounts
to “a process in which the parties present their dispute before a
neutral expert and receive an unprejudiced assessment of their
case.”® Yet where mediation ends and neutral evaluation begins,
there is no bright line. Advocates of an all-inclusive definition of
mediation stress this point, noting that in the midst of the evalua-
tive/facilitative debate there remains a lack of agreement about
what truly constitutes evaluation. Mediators “evaluate” in various
ways. Weckstein prefers a very directive “issue-by-issue evalua-
tion, particularly if combined with a decision analysis which seeks
to establish probabilities of success at each step of a potential
judicial proceeding.”®® This sounds very much like neutral evalu-
ation. Others, however, use far less intrusive techniques.
Marjorie Corman Aaron recommends evaluative assessments of a
range of fair outcomes, where the mediator suggests “a range
within which an intelligent, neutral, fairminded person would
find it reasonable for the parties to settle.”®® Others prefer using
the Socratic method to do reality testing.%? For these mediators,
“[q]uestions become suggestions in the guise of a query.”®® Suss-
kind, favoring the Socratic approach, regards such questioning as

63. Leonard L. Riskin, The Special Place of Mediation in Alternative Dispute
Processing, 37 U. FLa. L. Rev. 19, 24 (1985); see also Nancy H. ROGERs & RICHARD
A. SALEM, A STUDENT’S GUIDE TO MEDIATION AND THE Law 1 (1987) (“Mediation
is a process through which two or more disputing parties negotiate a voluntary
settlement of their differences with the help of a third party (the mediator) who
typically has no stake in the outcome.”); Weckstein, supra note 19, at 508
(“While differing somewhat in language and detail, most modern definitions of
mediation contain two common elements: (1) third-party facilitation of dispute
settlement, and (2) lack of third-party power to determine the resolution of the
dispute.”).

64. U.S.D.C. D.C. app. B (1996) (Dispute Resolution Programs, at 847).

65. Weckstein, supra note 19, at 553.

66. Aaron, supra note 41, at 64. While Aaron favors evaluation, she
regards it as a last resort and as a means of helping the parties assess their
progress and potential solutions, not as the final word. See also INp. CobE § 4-
21.5-3.5-19 (1996) (applying to mediations involving administrative agencies,
allows a mediator, in joint or separate sessions, to “express an evalaution of the
proceeding . . . [which] may be expressed in the form of settlement ranges
rather than exact amounts”).

67. See Weckstein, supra note 19, at 521.

68. Deborah M. Kolb & Kenneth Kressel, The Reality of Making Talk Work,
in WHEN TALK WORKSs, supra note 24, at 472.
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a “way of teaching without lecturing”® and at the same time,
acknowledges that questions are a form of activism.”® To this,
Professor Love replies, “Asking questions comports with the
mediator’s role, but giving or suggesting answers does not.””! Yet
if the method of questioning is Socratic, or the nature of the
questions leading or rhetorical, then the mere fact that a third-
party neutral may choose to proceed by asking questions instead
of stating propositions hardly provides a brightline by which to
characterize the process as mediation or neutral evaluation.

It is likely not possible, that is, to define mediation with such
a sharp boundary as to preserve the process as purely facilitative
without some tincture of evaluation. This lack of a sharp bound-
ary, however, does not mean that mediation is boundless. Riskin
and others who allude to Wittgenstein’s famous proposition that
“meaning is use,””? and who from that advocate an all-inclusive
definition of mediation, misuse Wittgens