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NOTES

NEW WINE IN OLD WINESKINS: ANALYZING
STATE DIRECT-SHIPMENT LAWS IN THE
CONTEXT OF FEDERALISM, THE DORMANT
COMMERCE CLAUSE, AND THE
TWENTY-FIRST AMENDMENT

Jason E. Prince*

And no one pours new wine into old wineskins. If he does, the new
wine will burst the skins, the wine will run out and the wineskins will
be ruined.

Luke 5:37-381

INTRODUCTION

According to wine historian Thomas Pinney, the title of “greatest
patron of wine and winegrowing that this country has yet had” belongs
to an unlikely candidate: Thomas Jefferson.? Although Jefferson’s
role as one of America’s founding oenophiles® receives relatively little

*  Candidate for Juris Doctor, Notre Dame Law School, 2005; M.Phil., University
of Cambridge, 2000; A.B., Davidson College, 1999. I would like to thank Professor
Patricia L. Bellia for providing invaluable suggestions and encouragement, and the
members of the Notre Dame Law Review for their hard work on this Note. Most of all, 1
wish to thank my parents, Larry and Julie, my sister, Stephanie, my grandparents, Bob
and Barbara, and my best friend, Ruth, for their constant love, support, friendship,
and guidance.

1 Luke5:37-38. In Jesus’ day, “[b]ottles . . . were made of skin. When new wine
was put into [the wineskin] it fermented and gave off gas. If the bottle was new, there
was a certain elasticity in the skin and it gave with the pressure; but if it was old, the
skin was dry and hard and it would burst.” WiLLiaM BarcLay, THE DaiLy Stupy BiBLE
SeriEs: THE GospeL OF LUKE 67-68 (rev. ed. 1975).

2 THowmas PINNEY, A HisTory oF WINE IN AMERICA 129 (1989).

3 Oenophile is defined as “a lover or connoisseur of wine.” WEBSTER'S THIRD
NEew INTERNATIONAL DicTioNARY 1565 (3d ed. 1986). In considering the constitution-

1563



1564 NOTRE DAME LAW REVIEW [voL. 79:4

notoriety, his exploits in the field of viticulture are well documented.*
During his time as Minister Plenipotentiary to France,’ Jefferson ex-
tensively toured the French and German wine countries,® taking de-
tailed notes on the “infinite number of painstaking steps required to
produce a wine of the first quality.”” He shipped samples of his favor-
ite French wines across the Atlantic so that such friends as George
Washington and John Jay “might decide just what they would like him
to get for them in the future.”® In one shipment, Jefferson sent his
brother-in-law seventy-two bottles of “what is the very best Bordeaux
wine.”® Moreover, while back in Virginia, he imported not only Euro-
pean wines, but also those from vineyards in Kentucky, Maryland, and
North Carolina.!'® Declaring that “[n]o nation is drunken where wine
is cheap,”! Jefferson apparently believed the beverage should flow as
freely in commerce as it did at his dinner table.!?

Yet according to some states’ modern direct-shipment laws, Jeffer-
son’s passion for exporting and importing fine wine would merit him
a less distinguished title: “third-degree felon.” Florida, for example,
criminalizes the direct shipment of alcoholic beverages from out-of-
state manufacturers to unlicensed in-state residents and elevates re-
peat offenses to a third-degree felony.!3 All parties who “conspire” to
violate Florida’s direct-shipment laws (such as consumers who place

ality of direct-shipment laws, several courts have described the plaintiffs—primarily
wine consumers who want to import out-of-state wine directly to their homes—as “oe-
nophiles.” See, e.g., Heald v. Engler, 342 F.3d 517, 520 n.2 (6th Cir. 2003); Dickerson
v. Bailey, 336 F.3d 388, 392 (5th Cir. 2003); Beskind v. Easley, 325 F.3d 506, 509 (4th
Cir. 2003); Bridenbaugh v. Freeman-Wilson, 227 F.3d 848, 849 (7th Cir. 2000).

4 See E.M. HALLIDAY, UNDERSTANDING THOMAS JEFFERSON 72-73 (2001); MARIE
KimBaLL, JErFersoN: THE SceNE oF Europe 1784 To 1789, at 197 (1950).

5 Jefferson began his service as Minister Plenipotentiary in 1784 and was offi-
cially relieved of his duties in 1789. KiMsaLL, supra note 4, at 3, 308.

6 PINNEY, supra note 2, at 127.

7 KiMBALL, supra note 4, at 197.

8 Dumas MALONE, JEFFERSON AND THE RIGHTs oF MaN 234-35 (1951).

9 HaLLipay, supra note 4, at 80.

10 PiNNEY, supra note 2, at 127-28.

11 A JerrersoN ProriLe 301-02 (Saul K. Padover ed., 1956) (“I rejoice . . . at the
prospect of a reduction of the duties on wine, by our national legislature. . . . No
nation is drunken where wine is cheap . . . . Its extended use will carry health and
comfort to a much enlarged circle.”) (quoting Thomas Jefferson).

12 Jefferson once described his daily wine consumption as follows: “I double . . .
the Doctor’s glass and a half of wine, and even treble it with a friend . . . .” Francis W.
HirsT, LIFE AND LETTERS OF THOMAS JEFFERSON 521 (1926). Moreover, during his first
term as President, Jefferson spent $2400 on wine each year—an expenditure that con-
stituted nearly ten percent of his annual salary. Se¢e NorMAN K. Risjorp, THOMAS JEF-
FERSON 130 (1994).

13 See Fra. STAT. ANN. §§ 561.54(1), 561.545(3) (West 2003).
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orders for out-of-state wine shipments) are guilty of the same degree
of crime as the out-of-state shipper.’* Thus, when a wine connoisseur
in Florida orders a bottle of chardonnay from California over the In-
ternet, he risks a $5000 fine'® and up to five years behind bars.!6

Over the past five years, modern-day oenophiles have launched a
bevy of constitutional challenges to direct-shipment laws. Consumers
and wine producers'” contend that these laws violate the dormant
Commerce Clause’s general prohibition against protectionist state leg-
islation.!® States and wine wholesalers!® counter that the Twenty-First
Amendment expressly prohibits the “transportation or importation
[of alcohol] into any State . . . in violation of the laws thereof.”2° The
debate over how to resolve the inherent contradictions between the
dormant Commerce Clause and the Twenty-First Amendment revolves
around one issue: the extent of state power to regulate liquor
commerce.

Analyzing direct-shipment laws in the context of federalism, the
dormant Commerce Clause, and the Twenty-First Amendment, this
Note argues that the Supreme Court should uphold the states’ power
to discriminate against out-of-state wine shipments. Part I highlights
federalism’s role in the historical development of the dormant Com-
merce Clause and the Twenty-First Amendment. This historical over-
view demonstrates a cyclical pattern in which Congress and the states
repeatedly attempted to vest regulatory control over liquor commerce
in the states, yet time after time the Supreme Court used the dormant
Commerce Clause to undermine this policy objective. In other words,
the Court engaged in judicial activism, or “judges disallowing as un-
constitutional policy choices made in the ordinary political process
that the Constitution does not clearly disallow—‘clearly’ because in a
democracy the judgment of elected representatives should prevail in
cases of doubt.”?!

14 See id. § 562.23.

15 See id. § 775.083(1)(c) (West 2000 & Supp. 2004).

16 See id. § 775.082(3)(d).

17  See Susan Lorde Martin, Wine Wars—Direct Shipment of Wine: The Twenty-First
Amendment, the Commerce Clause, and Consumers’ Rights, 38 AM. Bus. L.J. 1, 5-10 (2000)
(providing an extensive discussion of the various interest groups involved in the di-
rect-shipment debate).

18  See infra Part 1.B.

19  See Martin, supra note 17, at 5-6 (naming wholesalers as a main proponent of
strong state alcohol regulatory power under the Twenty-First Amendment).

20 U.S. Const. amend. XXI, § 2.

21 Lino A. Graglia, The Myth of a Conservative Supreme Court: The October 2000 Term,
26 Harv. J.L. & Pus. PoL’y 281, 282 (2003).
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Part II explores the major post-1933 Supreme Court cases in
which the Twenty-First Amendment and the dormant Commerce
Clause have come into conflict. Originally, the Court respected the
states’ sweeping regulatory powers under the Twenty-First Amend-
ment. In 1984, however, the Bacchus Imports, Ltd. v. Dias?>?> Court rees-
tablished the dormant Commerce Clause as a device through which
the judiciary can trump Congress and the states’ shared policy prefer-
ence pertaining to liquor regulation. Part III provides an overview of
state direct-shipment statutes and explores how six circuit courts’ post-
Bacchus attempts to address such laws have further eroded state regu-
latory power over wine.

Part IV considers direct-shipment laws in light of Supreme Court
debate over the judiciary’s role in (1) enforcing the principle of feder-
alism; (2) guarding against state protectionism via the dormant Com-
merce Clause; and (3) applying the Twenty-First Amendment. While
the current majority supports invoking federalism to uphold states’
rights,2® a strong minority urges allowing the political process to deter-
mine the appropriate federal-state balance.?* The Twenty-First
Amendment constitutes a rare example of Congress and the states
shifting the equilibrium of federalism in favor of state power. Thus,
paradoxically, both sides of the federalism debate can and should cite
their respective jurisprudence in overruling Bacchus and upholding
state direct-shipment laws. Similarly, the dormant Commerce Clause’s
advocates and opponents alike should respect Congress and the
states’ mutual desire to grant the states broad power over liquor com-
merce. Otherwise, the doctrine will devolve from an exercise of judi-
cial intervention into a vehicle for judicial activism, and the Twenty-First
Amendment will be reduced to virtual irrelevance.

The biblical proverb about “new wine in old wineskins”2? serves as
a helpful metaphor for this Note’s central arguments. Initially, the
Supreme Court respected Congress’s and the states’ policy preference
and granted the states broad Twenty-First Amendment power over li-

22 468 U.S. 263 (1984).

23 As discussed in Part IV, other commentators predict that the Rehnquist Court
will uphold direct-shipment laws on states’ rights grounds. See Martin, supra note 17,
at 22-23; Gordon Eng, Note, Old Whine in a New Battle: Pragmatic Approaches to Balanc-
ing the Twenty-First Amendment, the Dormant Commerce Clause, and the Direct Shipping of
Wine, 30 ForoHAM URs. L.J. 1849, 1915-16 (2003); Eric L. Martin, Note, A Toast to the
Dignity of States: What Eleventh Amendment Jurisprudence Portends for Direct Shipment of
Wine, 31 HorsTra L. REV. 1303, 1305, 1342, 1344 (2003). Rather than focus solely on
the Rehnquist Court’s purported emphasis on states’ rights, this Note investigates di-
rect-shipment laws in the context of the Court’s broader federalism jurisprudence.

24 See infra Part IV.A.

25  See supra note 1 and accompanying text.
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quor regulation. However, in Bacchus, the Supreme Court resorted to
judicial activism by stitching together two constitutional “wineskins”:
the dormant Commerce Clause (roughly 180 years old), and the
Twenty-First Amendment (over seventy years old). The principle of
federalism—itself nearly 215 years old—weaves its way through both
of these wineskins, serving as the container’s uniting thread. Subse-
quently, the courts have expanded this container in ways the Twenty-
First Amendment’s ratifiers hardly could have foreseen. While the
amendment has steadily ossified, the dormant Commerce Clause has
exhibited surprising suppleness. “Pouring” the directshipment law
debate into the Court’s current three-piece patchwork threatens to
further rupture not only the Twenty-First Amendment and the dor-
mant Commerce Clause, but also the container’s federalist seams.

I. OvLp WinEskins: A HisTORICAL OVERVIEW OF FEDERALISM,
THE DORMANT COMMERCE CLAUSE, AND
THE TWENTY-FIRST AMENDMENT

A. Federalism

Although the doctrine of federalism does not expressly appear in
the Constitution’s text, it has long served as one of the document’s
animating principles. The U.S. federalist system divides governance
between two sets of sovereigns: (1) the national government, which
possesses “limited” powers, and (2) state governments, which enjoy
“reserved” powers.26 James Madison, “the Father of the Constitution,”
did not seek to create “a consolidation of the States into one simple
republic.”?” Rather, he sought to establish a delicate balance in which
“[t]he powers delegated . . . to the federal government, are few and
defined. Those which are to remain in the State governments, are
numerous and indefinite.”?® Regardless, the Framers’ various post-
Philadelphia musings fall short of providing a definitive model for the
Constitution’s division of power between the federal and state
governments.

To fill this theoretical void, political scientists have developed two
competing models of federalism: dual federalism and cooperative fed-
eralism.2® Dual federalism envisions “two mutually exclusive recipro-

26  See KATHLEEN M. SuLLIVAN & GERALD GUNTHER, CONSTITUTIONAL Law 83 (14th
ed. 2001).

27 2 THE WRITINGs OF JaMEs Mapison 338 (Gaillard Hunt ed., 1901).

28 THE FEDERALIST No. 45, at 241 (James Madison) (George W. Carey & James
McClellan eds., 2001).

29 StaTES’ RIGHTS AND AMERICAN FEDERALISM xx (Frederick D. Drake & Lynn R.
Nelson eds., 1999) [hereinafter StatEs’ RiGHTS].
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cally limiting fields of power—that of the national government and
that of the States. The two authorities confront each other as equals
across a precise constitutional line, defining their respective jurisdic-
tions.”%® Cooperative federalism, on the other hand, espouses the
view that “the supremacy clause and the necessary and proper clause
of the Constitution grant power to the national government, even if
the actions of the national government touch state functions.”®! This
model “views the state and national governments as partners, but the
national government sets policy for the nation.”32

Despite the theoretical uncertainties surrounding federalism, the
Supreme Court invokes the principle to resolve conflicts between
Congress and state governments. This mediation most often consists
of “protecting the states against invasions by national institutions, . . .
protecting states from incursions by their neighbors, and . . . re-
straining states from transgression on core national/constitutional val-
ues.”®3  Although significant disagreement exists within the current
Supreme Court over whether judges or politicians should serve as fed-
eralism’s gatekeepers,34

nearly all agree—as the Supreme Court has emphasized—that fed-
eralism serves important values. First, in comparison with the na-
tional government, state and local governments are closer to the
people and more capable of reflecting local needs, values, and mo-
res. Second, the diversity of state and local governments permits
experiment and competition. . . . Third, apart from its capacity to
promote government that delivers goods and services effectively,
federalism fosters connection and community. . . . Finally, state and
local governments function as counterweights to national power.3%

B.  Dormant Commerce Clause

The dormant Commerce Clause forbids states from unduly bur-
dening interstate commerce.?¢ This doctrine lacks express textual
support in the Constitution; rather, it constitutes a negative inference

30 Alpheus Thomas Mason, Federalism: The Role of the Court, in FEDERALISM: INFI-
NITE VARIETY IN THEORY AND PRAcCTICE 8, 24-25 (Valerie Earle ed., 1968).

31 See StaTES’ RIGHTS, supra note 29, at xx.

32 Id

33 William N. Eskridge, Jr. & John Ferejohn, The Elastic Commerce Clause: A Political
Theory of American Federalism, 47 Vano. L. Rev. 1355, 1359 (1994).

34 See infra Part IV.

35 Richard H. Fallon, Jr., The “Conservative” Paths of the Rehnquist Court’s Federalism
Decisions, 69 U. CH1. L. Rev. 429, 440-41 (2002).

36 ErwiN CHEMERINSKY, CONSTITUTIONAL Law 401 (2d ed. 2002).
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drawn from the Commerce Clause.3” When Congress legislates pursu-
ant to its Commerce Clause power, it can preempt state and local
laws.®® Yet even if Congress refrains from exercising its commerce
power in a particular area, the federal courts can strike down state and
local laws for burdening interstate commerce.3® The dormant Com-
merce Clause enables federal courts to guard Congress’s commerce
power against state protectionism.*°

As the states discovered under the Articles of Confederation, ex-
treme state protectionism (1) “is inconsistent with the very idea of po-
litical union”;*! (2) “cause[s] resentment and invite[s] protectionist
retaliation”;*2 and (3) “diverts business away from presumptively low-
cost producers without any colorable justification in terms of a feder-
ally cognizable benefit.”*® Indeed, when the Framers converged in
Philadelphia for the Constitutional Convention, remedying the ills of
“economic Balkanization”** presided at the top of their agenda.*>

The dormant Commerce Clause’s jurisprudential roots stretch at
least as far back as the 1824 Supreme Court decision of Gibbons v.
Ogden.*® Chief Justice Marshall attributed “great force™” to the argu-
ment that Congress’s power to regulate commerce “implies in its na-
ture, full power over the thing to be regulated, [and] it excludes
necessarily, the action of all others that would perform the same oper-
ation on the same thing.”*® Gradually, this concept of Congress’s ex-

37 See SuLLIVAN & GUNTHER, supra note 26, at 234.

38 U.S. Consr. art. VI, § 2. This provision is commonly referred to as the
Supremacy Clause.

39 CHEMERINSKY, supra note 36, at 401.

40 See FeELix FRANKFURTER, THE COMMERCE CLAUSE UNDER MARSHALL, TANEY &
Warre 18 (1937) (“[T]he doctrine [is] that the commerce clause, by its own force and
without national legislation, puts it into the power of the Court to place limits upon
state authority.”).

41 Donald H. Regan, The Supreme Court and State Protectionism: Making Sense of the
Dormant Commerce Clause, 84 MicH. L. Rev. 1091, 1113 (1986).

42 Id. at 1114.

43 Id. at 1119.

44 The term “economic Balkanization” was obviously not part of the Framers’ dia-
logue. However, in Hughes v. Oklahoma, 441 U.S. 322 (1979), the Supreme Court
employed the term to describe the country’s economy under the Articles of Confeder-
ation. Id. at 325.

45 CHEMERINSKY, supra note 36, at 403.

46 22 U.S. (9 Wheat.) 1 (1824).

47 Id. at 209.

48 Id.
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clusive power to regulate interstate commerce became firmly
embedded in the Supreme Court’s jurisprudence.4®

Although the Supreme Court has upheld the dormant Com-
merce Clause for roughly 150 years, its legitimacy remains a subject of
debate. Much of this disagreement boils down to federalism and the
Court’s role in enforcing it. On the one hand, Professor Donald Re-
gan argues that the Framers primarily created the Commerce Clause
“not to empower Congress, but rather to disable the states from regu-
lating commerce among themselves.”>® Given that state regulations
on interstate commerce “are individually too petty, too diversified and
too local to get the attention of a Congress hard pressed with more
urgent matters,”®! the federal courts must guard against economic
Balkanization on Congress’s behalf. This approach prevents state pro-
tectionism by appointing federal courts as gatekeepers, which seek to
maintain Congress’s exclusive power over interstate commerce.

Professors Martin H. Redish and Shane V. Nugent counter that
the dormant Commerce Clause spawns judicial activism and “under-
mines the carefully structured federal balance embodied in the [Con-
stitution’s] text.”5? They assert that the Framers intended Congress to
guard against economic Balkanization without the dormant Com-
merce Clause’s assistance. The Framers “establishe[d] the intertia in
Javor of the exercise of state power, because the states do not need to
overcome any federal barrier before they enact economic legisla-
tion.”®® Unless Congress utilizes the Commerce Clause to preempt
state law, they argue, the states can seek creative and localized ways to
advance their respective economic interests.>* The dormant Com-

49 Five years after Gibbons, in Willson v. Black Bird Creek, 27 U.S. (2 Pet.) 245
(1829), Chief Justice Marshall went one step closer to enshrining the dormant Com-
merce Clause by stating that the challenged state law could not “be considered as
repugnant to the [federal] power to regulate commerce in its dormant state, or as
being in conflict with any law passed on the subject.” Id. at 252 (emphasis added).
Following the 1851 decision of Cooley v. Board of Wardens, 53 U.S. (12 How.) 299
(1851), the dormant Commerce Clause became a fixture of the Supreme Court’s ju-
risprudence. Id. at 319 (holding that certain categories of interstate commerce are
national by nature and require exclusive legislation by Congress); see also Martin H.
Redish & Shane V. Nugent, The Dormant Commerce Clause and the Constitutional Balance
of Federalism, 1987 DukE L.J. 569, 577 (asserting that it was not until Cooley “that the
[dormant Commerce Clause] became firmly established in the Supreme Court’s
jurisprudence”).

50 Regan, supra note 41, at 1125,

51 Duckworth v. Arkansas, 314 U.S. 390, 400 (1941) (Jackson, J., concurring).

52  See Redish & Nugent, supra note 49, at 569, 573.

53 Id. at 592.

54  See id.
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merce Clause, however, removes Congress’s oversight power to the
courts, thus “shift[ing] the political inertia against the states in the
regulation of interstate commerce, and leav[ing] federal oversight of
state regulation in the hands of the government body traditionally
thought to be least responsive to state concerns.”>®

Despite the misgivings of Professors Redish and Nugent, the dor-
mant Commerce Clause remains a fixture of modern Supreme Court
jurisprudence. The Court has in recent years adopted a two-step ap-
proach to applying the doctrine. First, if a state law facially discrimi-
nates against out-ofstate commerce, or if it is facially neutral yet has a
discriminatory purpose or effect, the Court will apply a strict scrutiny
test.56 As Justice Kennedy stated in C&A Carbone, Inc. v. Town of
Clarkstown, this test provides that “[d]iscrimination against interstate
commerce in favor of local business is per se invalid, save in a narrow
class of cases in which the [state] can demonstrate, under rigorous
scrutiny, that it has no other means to advance a legitimate local inter-
est.”®” Thus far, the Court’s dormant Commerce Clause jurispru-
dence contains few cases in which a facially discriminatory law has
survived this “rigorous scrutiny.”8

Second, if a state law is nondiscriminatory, but nevertheless bur-
dens interstate commerce, the Court will resort to the balancing test>?
established in Pike v. Bruce Church, Inc.5°© Under this test, the Court
considers “the nature of the local interest involved, and . . . whether it
could be promoted as well with a lesser impact on interstate activi-
ties.”®1 The Court will strike down a nondiscriminatory law only if the
“burden imposed on [interstate] commerce is clearly excessive in rela-

55 Id. at 617; see also Eskridge & Ferejohn, supra note 33, at 1367 (“[TThe Court
will be more prone to strike down state or local, rather than national, regulation on
grounds of federalism. This is so in part because the Court is more likely to diverge
ideologically from any given state legislature than it is from Congress . . ..”).

56 See SuLLIVAN & GUNTHER, supra note 26, at 245.

57 511 U.S. 383, 392 (1994); see also Camps Newfound/Owatonna, Inc. v. Town of
Harrison, 520 U.S. 564, 571-95 (1997) (striking down a tax scheme that primarily
benefited in-state charitable organizations as facially discriminatory); Or. Waste Sys.,
Inc. v. Or. Dep’t of Envtl. Quality, 511 U.S. 93, 98-108 (1994) (deeming facially dis-
criminatory a differential fee for the disposal of out-of-state solid waste).

58  See, e.g., Maine v. Taylor, 477 U.S. 131, 137-52 (1986) (holding that a Maine
law banning the importation of out-of-state live baitfish was nevertheless constitu-
tional because the state had no other way to protect its uniquely pristine waters from
such baitfish’s parasites).

59  See SuLLIVAN & GUNTHER, supra note 26, at 245.

60 397 U.S. 137 (1970).

61 Id. at 142,
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tion to the putative local benefits.”52 Both the strict scrutiny and bal-
ancing tests require the Court to probe the policy justifications
underlying state laws in order to determine if a state has unconstitu-
tionally usurped Congress’s commerce power.

The doctrine set forth in C&A Carbone and Pike does not enjoy
the unqualified support of Chief Justice Rehnquist, Justice Scalia, and
Justice Thomas. These three Justices primarily object to the doctrine
because it has no textual basis and enables judicial activism in an
arena best left to Congress. For example, Justice Thomas urged the
abandonment of the doctrine because it is an “exercise of judicial
power in an area for which there is no textual basis.”®® Similarly, Jus-
tice Scalia asserted that the balancing test for facially neutral laws “is
more like judging whether a particular line is longer than a particular
rock is heavy . . . [and is] ill suited to the judicial function.”®* Chief
Justice Rehnquist expressed alarm over the dormant Commerce
Clause’s impact on federalism, criticizing the Court’s “messianic insis-
tence on a grim sink-orswim policy of laissez-faire economics . . . [as]
a policy which bodes ill for the values of federalism which have long
animated our constitutional jurisprudence.”®5 '

62 Id.; see also Minnesota v. Clover Leaf Creamery Co., 449 U.S. 456, 470-74
(1981) (rejecting a dormant Commerce Clause challenge to a state law that banned
the retail sale of plastic nonreturnable containers but permitted the retail sale of non-
plastic nonreturnable containers—a major in-state product); Exxon Corp. v. Gover-
nor of Md., 437 U.S. 117, 125-29 (1978) (upholding as nondiscriminatory a state law
prohibiting producers or refiners of petroleum from operating retail service stations).

63  See Camps Newfound/Owatonna, Inc. v. Town of Harrison, 520 U.S. 564, 612
(1997) (Thomas, J., dissenting). Justice Scalia has also disapproved of the dormant
Commerce Clause’s lack of textual basis, stating that the “‘negative Commerce
Clause’ . . . is ‘negative’ not only because it negates state regulation of commerce, but
also because it does not appear in the Constitution.” Okla. Tax Comm’n v. Jefferson
Lines, Inc., 514 U.S. 175, 200 (1995) (Scalia, J., dissenting).

64 Bendix Autolite Corp. v. Midwesco Enters., 486 U.S. 888, 897 (1988) (Scalia, J.,
dissenting). Ultimately, Justice Scalia begrudgingly accepts the dormant Commerce
Clause, but merely because the “vast number of negative-Commerce Clause cases
[have] engender[ed] considerable reliance interests.” West Lynn Creamery, Inc. v.
Healy, 512 U.S. 186, 209 (1994) (Scalia, J., dissenting). Moreover, he only supports
using the doctrine in two situations: “(1) against a state law that facially discriminates
against interstate commerce, and (2) against a state law that is indistinguishable from
a type of law previously held unconstitutional by this Court.” Id.

65  West Lynn Creamery, 512 U.S. at 217 (Rehnquist, CJ., dissenting); see also Jenna
Bednar & William N. Eskridge, |r., Steadying the Court’s “Unsteady Path”: A Theory of
Judicial Enforcement of Federalism, 68 S. CaL. L. REv. 1447, 1490 (1995) (positing a the-
ory of federalism in which “the Court should not fetishize the free national market
and should approach the {dormant Commerce Clause] cases with a more lenient eye
toward state and local police and developmental policies”); Frank B. Cross, Realism
About Federalism, 74 NY.U. L. Rev. 1304, 1325 (1999) (suggesting that the “meaning-
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Even if these three dissenting Justices are wrong, and the Framers
did intend a dormant Commerce Clause, Congress can still override
dormant Commerce Clause rulings. Professor William Cohen asserts
that “over a century of Supreme Court decisions establish beyond de-
bate Conress’s power to consent to state laws that, absent congres-
sional consent, would be invalid as unreasonable burdens on
interstate commerce.”®¢ Indeed, as early as 1891, the Court ruled that
Congress had the power to “divest” certain commercial articles of
their interstate character.5’” Over fifty years later, the Court recon-
firmed that Congress possesses the “undoubted power to . . . permit
the states to regulate commerce in a manner which would otherwise
not be permissible.”®® This concept of Congress’s ability to carve out
exceptions to the dormant Commerce Clause played a crucial role in
the history of U.S. liquor regulation.5® Moreover, it underscores Part
IV’s discussion of federalism, the dormant Commerce Clause, and di-
rect-shipment laws.

C. Twenty-First Amendment

Early in the nation’s history, the states enjoyed virtually unfet-
tered authority over alcohol regulation.”? Beginning with the License
Cases,”! the Court held that state police power permitted local liquor
regulations, regardless of the Commerce Clause’s negative re-

lessness of federalism” is partly due to the fact that “the dormant Commerce Clause is
a commonly invoked constitutional constraint on state action that may be selectively
used for ideological ends”).

66 William Cohen, Congressional Power to Validate Unconstitutional State Laws: A For-
gotten Solution to an Old Enigma, 35 Stan. L. Rev. 387, 387 (1983).

67  See In re Rahrer, 140 U.S. 545, 562 (1891); infra note 84 and accompanying text.

68 S. Pac. Co. v. Arizona ex rel. Sullivan, 325 U.S. 761, 769 (1945). As recently as
1982, the Court has restated its obligation to set aside the dormant Commerce Clause
in the face of Congressional action:

[W]e only engage in [dormant Commerce Clause] review when Congress
has not acted or purported to act. Once Congress acts, courts are not free to
review state taxes or other regulations under the dormant Commerce
Clause. When Congress has struck a balance it deems appropriate, the
courts are no longer needed to prevent states from burdening commerce
. ... Courts are final arbiters under the Commerce Clause only when Con-
gress has not acted.
Merrion v. Jicarilla Apache Tribe, 455 U.S. 130, 154-55 (1982) (citations omitted).

69  See infra Part 1.C.

70  See Sidney J. Spaeth, Comment, The Twenty-First Amendment and State Control
Over Intoxicating Liquor: Accommodating the Federal Interest, 79 CaL. L. Rev. 161, 165
(1991).

71 46 U.S. (5 How.) 504 (1847).
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straints.”? In Mugler v. Kansas,”® for example, the Court upheld a state
law banning the production and sale of liquor.”* The Mugler Court
expressly recognized that once a state legislature established its pre-
ferred method of regulating alcohol, “it is not for the courts, upon
their views as to what is best and safest for the community, to disre-
gard the legislative determination on that question.”??

However, a mere year after Mugler, the Court backtracked on its
traditional recognition of broad state police power over alcohol. In-
voking the dormant Commerce Clause, the Court held in Bowman v.
Chicago & Northwestern Railway Co.7° that a state’s right to regulate li-
quor under its police power “arises only after the act of transportation
has terminated.””? Shortly thereafter, in Leisy v. Hardin,”® the Court
went a step further by holding that imported alcohol constituted an
article in interstate commerce so long as it remained inside its original
package.” Accordingly, enterprising individuals could circumvent
their state’s temperance laws by importing alcohol and then reselling
it to in-state consumers—they merely needed to refrain from remov-
ing the liquor’s out-of-state packaging.

Recognizing the “original package” rule’s absurd impact on local
temperance goals, Congress rushed to the states’ defense. Within
four months of Leisy, Congress passed the Wilson Act,%° which pro-
vided that states could regulate imported alcohol “upon arrival” in the
same way they regulated locally produced alcohol.®! Moreover, the
Act expressly overruled the Court’s “original package” rule.82 Accord-
ing to the Act’s sponsor, Senator James Wilson of Iowa, the Act sought

72  See id. at 579.

73 123 U.S. 623 (1887).

74 Id. at 662.

75 Id.

76 125 U.S. 465 (1888).

77 Id. at 499.

78 135 U.S. 100 (1890).

79 Id. at 124-25.

80 Wilson Act, ch. 728, 26 Stat. 313 (1890) (codified as amended at 27 U.S.C.

§ 121 (2000)).

81 See id. The Act reads in relevant part:
All . . . intoxicating liquors . . . transported into any State or Territory . . .
shall upon arrival in such State or Territory be subject to the operation and
effect of the laws of such State or Territory enacted in the exercise of its
police powers, to the same extent and in the same manner as though such
liquids or liquors had been produced in such State or Territory, and shall
not be exempt therefrom by reason of being introduced therein in original
packages or otherwise.

27 U.S.C. § 121 (2000).
82 Seeid
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to “leave every State in the Union free to determine for itself what its
policy shall be in respect of the traffic in intoxicating liquors.”83

The In re Rahrer Court upheld the Wilson Act, acknowledging
that Congress could “provide that certain designated subjects of inter-
state commerce shall be governed by a rule which divests them of that
character.”®* Professors Noel T. Dowling and F. Morse Hubbard ex-
plain this concept of “divesting” as follows: “Congress has power
under the commerce clause . . . to divest intoxicating liquor of its
interstate character—to strip it of that something which gives it immu-
nity from the operation of state laws—and the liquor, after being thus
divested, is subject to state laws.”®> By “divesting” alcohol of its inter-
state nature “upon arrival” in each state, the Wilson Act granted the
states broader regulatory power over liquor importations.

However, the Supreme Court soon allowed alcohol importers to
exploit yet another loophole in state temperance regimes: direct mail
order shipments from out-of-state producers to in-state consumers. In
Rhodes v. Iowa,85 the Court interpreted the Wilson Act’s “upon arrival”
provision to mean that state liquor laws could not constitutionally ap-
ply until the alcohol shipments “arrive[ed] at the point of destination
and [were] deliver[ed] there to the consignee.”? Although Iowa ar-
gued that the Act “operate[d] to attach the legislation of the State of
Iowa to the goods in question the moment they reached the state line,”%8
the Court disagreed. Consequently, states could not regulate alcohol
until it reached the homes of consumers, and “[m]ail order booze, of
course, flourished.”®® Yet again, the Court used the dormant Com-
merce Clause to undermine Congress’s efforts to enable state alcohol
regulation.

Eventually, temperance advocates convinced Congress to close
the directshipment loophole and fully divest imported alcohol of its
interstate character. The Webb-Kenyon Act, officially entitled “An Act
divesting intoxicating liquors of their interstate character in certain
cases,”® provided that “[t]he shipment or transportation [into a
state] ... of any. .. liquor ... [which] is intended . . . to be received,

83 21 Conc. Rec. 4954 (1890) (statement of Sen. Wilson).

84 In re Rahrer, 140 U.S. 545, 562 (1891) (emphasis added).

85 Noel T. Dowling & F. Morse Hubbard, Divesting an Article of Its Interstate Charac-
ter: The Doctrine Underlying the Webb-Kenyon Act, 5 MinN. L. Rev. 100, 101 (1921).

86 170 U.S. 412 (1898).

87 Id. at 426.

88 Id. at 420 (emphasis added).

89 Spaeth, supra note 70, at 173.

90 Webb-Kenyon Act, ch. 90, 37 Stat. 699 (1913) (codified as amended at 27
U.S.C. § 122 (2000)).
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possessed, sold, or in any manner used . . . in violation of any law of
such State . . . is prohibited.”™! Avoiding use of the phrase “upon
arrival,” the Webb-Kenyon Act revoked the Court’s ability to apply the
dormant Commerce Clause to state alcohol regulations.??

Although President Taft vetoed the Act as an unconstitutional
delegation of Congress’s exclusive power to regulate interstate com-
merce,®® Congress overrode his veto.** Subsequently, in Clark Distil-
ling Co. v. West Maryland Railway Co.,°> the Court recognized that the
Webb-Kenyon Act “did not simply forbid the introduction of liquor
into a State for a prohibited use, but took the protection of interstate
commerce away.”?¢ The Court did not distinguish between discrimi-
natory and nondiscriminatory state laws; rather, it recognized that
Congress placed state liquor laws outside the dormant Commerce
Clause’s ambit.%?

Unfortunately for states’ rights advocates, the Webb-Kenyon Act
emboldened temperance proponents at the federal level.98 In 1919,
the Eighteenth Amendment ushered in the temperance era’s high-
water mark—nationwide prohibition of liquor.?® This amendment si-
multaneously constituted the lowest ebb of state power over alcohol
regulation. Although the amendment granted Congress and the
states “concurrent power to enforce this article by appropriate legisla-
tion,” it had the practical effect of making “a seemingly invincible
states’ rights movement toward local regulation of alcohol simply
evaporate[ ] in the face of federal regulation.”’°® The flaws of this
“one-size-fits-all alcohol regulatory regime”!%! soon became evident.
Government corruption and gangster bootlegging ran rampant, lead-
ing President Harding eventually to admit that federal regulation of
liquor had devolved into “nationwide scandal.”'2 This deep disdain
for the federal government’s handling of Prohibition not only has-
tened the Eighteenth Amendment’s demise, but also fueled a desire

91 .

92  See id.

93  See 49 Cong. Rec. 4291 (1913).

94 27 U.S.C. § 122 (2000).

95 242 U.S. 311 (1917).

96 Id. at 325.

97  See id. at 324,

98  See Spaeth, supra note 70, at 174-75.

99 U.S. Const. amend. XVIII.
100 Spaeth, supra note 70, at 175.
101 Matthew J. Patterson, Note, A Brewing Debate: Alcohol Direct Shipment Laws and

the Twenty-First Amendment, 2002 U. ILr. L. Rev. 761, 769,

102 LAuUreNcE F. ScHMECKEBIER, THE BUREAU OF PrOHIBITION 46 (1929).
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among “Congress and . . . the states to insist on state control of liquor
upon repeal.”103

Fourteen years after its inception, national prohibition ended
with the enactment of the Twenty-First Amendment.!® Section 1 of
the Twenty-First Amendment expressly repeals the Eighteenth
Amendment,!% and Section 3 sets a seven year time limit on ratifica-
tion.1%6 The most crucial provision is Section 2, which declares that
“[t]he transportation or importation into any State, Territory, or pos-
session of the United States for delivery or use therein of intoxicating
liquors, in violation of the laws thereof, is hereby prohibited.”’®? No-
tably, neither Congress nor the federal government receives any men-
tion. Unlike the Eighteenth Amendment’s provision of
“concurrent”1% authority between Congress and the states, Section 2
seems to vest power in the states alone.

Regardless, the history leading up to the Twenty-First Amend-
ment indicates its primary purpose was to shield state liquor regula-
tions from the dormant Commerce Clause. Support for this
interpretation derives from the remarkable parity between the lan-
guage of Section 2 and the Webb-Kenyon Act.!®® While the Webb-
Kenyon Act statutorily divested alcohol of its interstate character, the
Twenty-First Amendment went a step further by enshrining this sweep-
ing state power in the Constitution’s text.19 In other words, Congress
saw a Constitutional amendment as the only way to “insulate . . . state
control from either congressional second-thoughts about the Webb-
Kenyon Act or a hostile Supreme Court decision striking down the
Act.”111

Nevertheless, some commentators proffer a narrower reading of
the amendment’s plain language. For example, Professor Lawrence
H. Tribe asserts that the amendment’s “text actually forbids the pri-
vate conduct it identifies, rather than conferring power on the States

103 Spaeth, supra note 70, at 180.

104 U.S. ConsT. amend XXI.

105 Id. §1.

106 Id. § 3.

107 1Id §2.

108 U.S. Const. amend XVIII, § 2.

109  See supra text accompanying note 91.

110 See Craig v. Boren, 429 U.S. 190, 205-06 (1976) (“The wording of § 2 of the
Twenty-first Amendment closely follows the Webb-Kenyon and Wilson Acts, expres-
sing the framers’ clear intention of constitutionalizing the Commerce Clause frame-
work established under those statutes.”).

111 Brannon P. Denning, Smokey and the Bandit in Cyberspace: The Dormant Commerce
Clause, the Twenty-First Amendment, and State Regulation of Internet Alcohol Sales, 19
Const. ComMmENT. 297, 304 (2002).
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as such.”12 Admittedly, if divorced completely from its historical con-
text, Section 2 could be given such a reading. History, however,
makes the correctness of this interpretation unlikely. Roughly twenty
years before the Twenty-First Amendment’s ratification, the Supreme
Court interpreted the Webb-Kenyon Act’s language as having com-
pletely divested liquor of its interstate character.!!® Accordingly, the
amendment’s drafters likely believed that their use of remarkably simi-
lar language would effectively elevate liquor’s divested character to
constitutional status. Indeed, Professor Tribe himself acknowledges
that the amendment’s “evident objective” was to “empower the States,
notwithstanding the inhibitions of the Dormant Commerce Clause, to
bar transporting or importing intoxicants for local delivery or
consumption.”!14

Although plain text and general history make the Twenty-First
Amendment’s meaning sufficiently clear, the amendment’s ratifica-
tion history also augments a broad interpretation. At first glance, the
legislative history underlying the amendment appears ambiguous.
Upon closer inspection, however, the legislative history of Senate Joint
Resolution 211!'5>—the resolution that gave rise to the amendment—
supports a sweeping states’ rights interpretation. Indeed, the Twenty-
First Amendment’s sponsor, Senator John J. Blaine, explained that
“[wlhen our government was organized and the Constitution of the
United States was adopted, the States surrendered control over and
regulation of interstate commerce. This proposal is restoring to the
states . . . the right to regulate commerce respecting a single commod-
ity—namely, intoxicating liquor.”!!6 Similarly, in his floor statement,
Senator William E. Borah of Idaho provided an overview of the previ-
ous cases in which the Supreme Court used the dormant Commerce
Clause to frustrate Congress’s efforts to empower state liquor regula-
tion via federal statute.!!'” Wanting to ensure “States rights, the right
of the people of the respective States to adopt and enjoy their own

112 Lawrence H. Tribe, How to Violate the Constitution Without Really Trying: Lessons
[from the Repeal of Prohibition to the Balanced Budget Amendment, 12 ConsT. COMMENT. 217,
219 (1995).

118 See supra notes 90-95 and accompanying text.

114 See Tribe, supra note 112, at 218. As discussed in Part IL.A, Justice Brandeis—
whose interpretive vision was not obscured by the passage of over a half-century—had
no trouble gleaning this “evident objective” from the amendment’s plain text.

115 S]J. Res. 211, 72d Cong., 76 CoNc. Rec. 4138 (1933).
116 76 Conc. Rec. 4141 (1933) (statement of Sen. Blaine).
117  See id. at 4170-71 (statement of Sen. Borah).
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policies,” Senator Borah demanded constitutional protection of the
states’ regulatory power.!!8

However, other remarks made during the floor debates suggest
that Section 2 only sought to protect states that wanted to remain dry
after Prohibition’s repeal.!’® For example, Senator Blaine com-
mented that Section 2 was included “to assure the so-called dry States
against the importation of intoxicating liquor into those States.”120
Similarly, Senator Borah expressed concerns about the post-Prohibi-
tion plight of dry states.'?! Yet proponents of this narrow reading
overlook the fact that the broader interpretation of Section 2 includes
the narrower interpretation. In other words, a constitutional regime
in which states have sweeping power to discriminate against out-of-
state liquor is also a regime in which dry states have sweeping power to
remain dry. Thus, Senators Blaine and Borah could simultaneously
endorse both positions. Conversely, if they had intended to advocate
solely for a narrow interpretation of Section 2, they would not have
concurrently espoused a broad states’ rights interpretation.

Moreover, the Senate’s rejection of a proposed third section pro-
vides additional support for a broad reading of the amendment’s lan-
guage. This controversial provision would have granted the federal
government “concurrent” power “to regulate or prohibit the sale of
intoxicating liquor to be drunk on the premises where sold.”122 Ac-
cording to Justice Black, who participated in the floor debates as a
Senator from Alabama,!23

[i]tis clear that the opposition to Section 3 and its elimination from
the proposed Amendment rested on the fear, often voiced during

118  See id. at 4172 (statement of Sen. Borah).

119 See Duncan Baird Douglass, Note, Constitutional Crossroads: Reconciling the
Twenty-First Amendment and the Commerce Clause to Fvaluate State Regulation of Interstate
Commerce in Alcoholic Beverages, 49 Duke L.J. 1619, 1634 (2000) (arguing that the Sen-
ate floor debates on Section 2 “suggest[ ] that the provision was understood simply as
protection for dry states”); ¢f. Clayton L. Silvernail, Comment, Smoke, Mirrors and Myo-
pia: How the States Are Able to Pass Unconstitutional Laws Against the Direct 