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WASHINGTON

LAW REVIEW

VOLUME IX JUNE, 1934 NUMBER 1

THE NEW WASHINGTON BUSINESS CORPORATION ACT*
Lesuie J. AYER**

SecTiON 34 provides that every corporation shall maintam an
office m this State to be known as its registered office; provides
for a change m the location of the registered office, and provides
a penalty for failure to ecomply with the requirements of the see-
tion. ‘‘Registered office’” was defined in Section 1, Subdivision
13, supra, to be that office where the corporation’s minute and
stock books are kept, the address of which 1s kept on file 1 the
office of the Secretary of State. Section 3, Subdivision 1, (e), fur-
ther provides that the location and postoffice address shall be stated
1 the articles of meorporation. The prineipal section supplements
the former sections.

As adopted, this section departs from the section of the Uniform
Busmess Corporation Act in that provision i1s made for registra-
tion 1 the event of the change of the registered office to another
county in this State. This 1s 1n aceord with provisions of recent
corporation acts adopted m other states.*®® It i1s to be noted that
a change of the location of the registered office may be authorized
by a vote merely of the board of directors and consequently ean be
changed without the formality of an amendment of the articles.
The nature of the section 1s such as to make it applicable to exist-
ng corporations and as it carries a substantial penalty it should
be complied with, particularly in those cases where the ‘‘registered
office’’ may not be located at ‘‘the prineipal place of business’’ or
where it becomes necessary in order to locate the minute and stoek
books. This section will repeal the former section providing for
removing the principal place of business and the publieation of
notiece thereunder.

It should finally be noted that while the penalty is imposed upon
the corporation, that directors and officers in turn, charged with
the duty to fulfill these requirements would undoubtedly be liable

*Continued from last issue.

**Professor of Law, University of Washington,

@ T11. Laws of 1933, Business Corp. Act, sec. 13; Minn. Laws of 1933, Ch.

300, sec, 32 (III).
' Wash. Rem. Rev. Stats., 1932, sec. 3835.
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to the corporation for their failure to comply with these require-
ments.

SectionN 35 provides that certain books and records shall be kept
by the corporation, provides for right of mmspection by every share-
holder, his agent or attorney, and provides a penalty for a failure
to keep the records speeified. Former provisions of the statutes''*
were pilecemeal, indefimte, and unsatisfactory, and have led to
much unsatisfactory litigation.*2

The corporation 1s by this section required to keep at its regis-
tered office the records of the proceedings of the shareholders and
of the directors, and a share register except where the corporation
keeps a share register in another state. As it 1s stipulated that
the share register 1s to contain the names of the shareholders in
alphabetical order, and 1s to show their respective addresses, the
number and classes of shares held by each, and the dates on which
they acquired the same, the customary method of keeping this
record 1 the stubs of the stock book employed by the smaller
corporations will hardly satisfy the requirements of the statute.
And, as the penalty provides for a fine of up to fifty dollars each
day the corporation neglects to keep any or all of the books or
records required 1t becomes a matter of some importance to com-
ply with this provision. Subdivision 2 of this section requires that
the corporation keep appropriate and complete books of acecounts.
Contrasted with Subdivision 1 these books of account need not be
kept at the registered office, it presumably bemng intended that
they were to be kept at that place at whiech the corporation 1s
actually doing business, even though outside the State.

As desirable as the purpose and end to be attamed by these sub-
divisions may be, 1t 1s submitted that they will be largely ineffect-
1ve. The penalty provided renders the corporation liable to the
State and 1t 1s quite 1mprobable that the Attorney General will
bring action either on this seetion or under Section 60, infra. The
maintenance of books and records 15 a matter primarily of con-
cern only to the corporation and its members. If 1t 1s a matter of
concern to the publie, as where fraud 1s to be prevented or revenue
to be secured, the State will either require reports or see that the
records are maintamned. It 1s even questionable whether legislation
of this kind should be given teeth to be enforced by the sharehold-
ers as the method of conducting business 1s largely a matter of
mternal regulation and control. As to ereditors being empowered

11 Wash. Rem. Rev. Stats., 1932, secs. 3827, 3828—set forth 1n detail.
12 See citations to sections of statutes cited in previous note.
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to enforee such provisioms, it would seem an undue mterference
and disermmination by the State in the regulation of the conduet
of private business as conducted by corporations.

Subdivision 8 provides for what 1s usually termed the right of
speetion. It provides in substance that the shareholder may by
his agent or attorney at any reasonable time for any reasonable
purpose examine the share register, books of account and records
of proceedings of the shareholders and directors and to make
extracts therefrom. No penalty 1s provided for the failure or
refusal to grant this right and it may be assumed that the former
section?’® has been repealed. It may be observed that the enforce-
ment of such statutory penalties has usually been unsatisfactory
and unavailing.

This suggests a brief review of the right every shareholder had
at common law, enforceable by writ of mandamus, to inspect the
corporate books and records to obtamn mnformation as to its condi-
tion and affairs. This writ was never 1ssued as a matter of right but
always m the diseretion of the court. The courts generally in
the exercise of their discretion did not issue the writ when the
stockholder’s motives and purposes were mmproper, or for specu-
lative purposes, or to satisfy a mere 1dle curlosity It was aceord-
mgly held that the right was subject to the qualifications that the
shareholder’s purpose must be germane to his imterest as a share-
holder, and that it must be exercised at proper and reasonable
times, considering the business and convenience of the corpora-
tion.'** Subsequently constitutional and statutory provisions were
passed which provided for the right of ispection. These raised
the question as to the right of the court to exercise its former dis-
cretion. Statutes were also passed which provided for penalties
m case the mspection was denied. These raised the question as
to whether they provided an exclusive remedy The courts, how-
ever, usnally continued to grant relief either through mandamus
or 1n equity by injunction, exercising theiwr diseretion subject to
the qualifications that- the purposes be proper and the right be
exercised at reasonable times. This 1s 1n effect what 1s secured by
Subdivision 4 of this section. The generality of the subdivision
with the determimation of its exercise left to the court seems desir-
able legislation.

Recent statutes m various states provide i somewhat more

13 'Wash, Rem, Rev, Stats., 1932, sec. 3839.

1 See 22 A. L. R, 24 and cases cited; Ballantine, Corporations, 1927,
secs, 164, 165; 20 Cal. L. Rev. 449 (1932) 27 Ill. L. Rev. 828 (1933) 30
Mich, L. Rev. 769 (1932) 17 Va. L. Rev. 714 (1931).
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detail for the exercise of the right. For example, in California®
provision 1s made that the proceedings of the ‘‘executive commit-
tees of the direetors’’ shall be open to inspection upon the written
demand not only of a shareholder but the holder of a ‘‘voting trust
certificate.”” Tt 1s further provided that this right may not be lim-
ited 1n the articles or by-laws. Agam, it 15 provided™® that the
right to imspect shall extend to subsidiary corporations. In Illinois
the restriction 1s made that the shareholder must have been of
record for at least six months immediately preceeding his demand
or shall be the holder of record of at least five percent of the out-
standing shares of the corporation.’’” Tt 1s provided in Minnesota
that a shareholder may obtain a statement of profit and loss in
detail and that a creditor may demand a statement of dividends
paid within the last three years preceding.'*® Various penalties
are exacted. These statutes suggest specific diffieulties which have
been encountered.

SecTIoN 36 provides for a voluntary transfer of corporate assets,
subdivision 1 provides for a voluntary sale, lease or exchange
of all the assets of a corporation. This may be accomplished upon
such terms and conditions as the corporation deems expedient,
meluding an exchange for shares in another corporation, domestie
or foreign. Subdivision 2 distinguishes between the cases where
a corporation ean meet its matured liabilities and where 1t cannot
meet them and, accordingly, sets forth the provisions for making
a transfer. Where a corporation 1s able fo meet 1ts matured liabil-
1t1es 1n the absence of any provision 1n the artieles of meorporation
the holders of two-thirds of the voting power of all shareholders
may effect the transfer. If the corporation is unable to meet its
liabilities then matured, the board of directors may authorize the
transfer. Subdivision 3 1s to the effeet that the section 1s not
to be construed to authorize transfers otherwise fraudulent.

This section will settle a much mooted question i the law While
most jurisdictions have statutory provisions relating to the sale
by a corporation of all its assets, Washington had no such statute
prior to the adopfion of the above section. These statutes vary
from a requirement of a majority vote to a requirement of a unam-
mous consent of the shareholders. Further, a number of the sta-
tutes required that such action be mitiated by the board of direct-

15 Gal. Laws, 1933 Supplement, sec. 355, Deering.
e See, 356, citation last note.

17711, Laws of 1933, Bus. Corp. Act, sec. 45.

8 Minn., Laws of 1933, sec. 34 (1), (2).
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ors.?®  As the directors are more likely to be cognizant of the
condition of the corporation this seems a desirable procedure.

‘Where the corporation 1s mnsolvent or a losing venture most of
the courts agree that the transfer may be authorized by a majority
of the shareholders. Under such circumstances the board of direct-
ors are probably im a better position to pass upon the finaneial
condition of the corporation and it seems advisable and reason-
able to recognize thewr authority to ligmidate and pay debts by a
sale of the corporate assets. This 1s the effect of the present see-
tion. On the other hand, where the corporation is a gomng cor-
poration and no exigency of its business requires the sale or trans-
fer of its entire assets, the great weight of authority in the absence
of statute required the unanimous consent of the shareholders.?®
The reason usually assigned was that such a sale would defeat the
mplied contract among the stockholders to pursue the business for
which the corporation was orgamized. This view, however, which
gives one dissenting shareholder the power to hold up a sale no
matter how advantageous, has led to so much abuse that legislation
similar to the foregomng section 1s now quite general. These statu-
tory provisions like the similar ones of alteration, merger, dissolu-
tion, and consolidation confer the power in each mstance upon
certam proportions of the shareholders, usually two-thirds of the
voting power. Under such statutes, accordingly, a shareholder
may not enjoin a fair transfer of the corporate assets, for he pur-
chases his shares subject to the exercise of such power.

While, as stated, there was no prior statute m Washington
authorizing the sale of all of tthe assets of a eorporation it should
be noted that there was a provision for the dissolution of any
corporation by a vote of two-thirds of all the stockholders to dis-
meorporate and dissolve the corporation.??* And while it 1s true
that the sale of the entire assets of a corporation may be distin-
guished from a dissolution, the sale 1s often designed merely to
effect a liqmadation of the selling corporation and a distribution of
the proceeds to its shareholders with an abandonment of the old
corporation. It 1s also quite common to resort to the deviee of
selling assets in exchange for stock of a purchasmg corporation
1 order to avoid the effect of statutes requiring the assumption

#° Cal. Laws, 1933 Supplement, sec. 343, Deering; I1l. Laws of 1933, Bus.
Corp. Act, sec 72 (a) Minn. Laws of 1933, ch. 300, sec. 35, are some of the
latest statutes.

320 Ballantine, Corporations, 1927, secs. 59, 177, and cases cited. For
a minority view see 14 Minn. L. Rev. 58 (1929) and Warren, “Voluntary
Transfers of Corporate Undertakings.” 30 Harvard L. Rev. 335 (1917).

12 ' Wash. Rem. Rev. Stats. sec. 3834.
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of liabilities by the merged or consolidated corporation.!?* It would
accordingly seem that Washington might well have taken the view
that a sale of all the assets could be accomplished by a vote of two-
thirds of all the stockholders. In any event this 1s now settled by
the foregoing section.

The distimetion between a sale and an exchange should be em-
phasized, for the sale of all the assets with liquidation and distri-
bution can be treated as a dissolution whereas the receipt of stock
in another corporation i exchange contemplates a continuance of
the mvestment. This may well be considered a fundamental
change of the original contract of investment. Such a prowision
however like similar statutes providing for merger and consolida-
tion may be justified, when an exercise of honest judgment, as being
for the welfare of the larger part of the shareholders in what pn-
marily 15 an nvestment for making profit. In recognition how-
ever of the minority’s contention they may object to such action
and recerve 1n payment the appraised value of their shares. This
will be discussed under Section 41, wnfre. It is sufficient to state
here that the dissenting shareholder may refuse to exchange his
stock and insist that he be paid the fair value for the stock which
he holds.??®

Finally 1t should be noted that this section requires a vote of
the holders of two-thirds of the voting power of all shareholders.
Under Section 41, wnfrae, a shareholder who does not vote 1n favor
of such corporate action may object and take advantage of the
appraisal clause. Undoubtedly Subdivision 2 of the prineipal see-
tion, while it limits action to the voting power, did not intend to
preclude the rights of non-voting shareholders. Such shareholders
are expressly protected by Subdivision 3, where reference 1s made
to shareholders without voting rights. Commenting on Subdi-
vision 3 it may be observed that an early decision in the State of
‘Washington held in the analogous case of a dissolution authorized
by two-thirds of the stockholders, that the dissolution could not
be effected for the purpose of enabling the majority to get control
of the business by a sale of the property and the orgamzation of a
new corporation.!®*

12 See ‘Hill’s “Consolidation of Corporations by Sale of Assets and Dis-
tribution of Shares,” 19 Cal. L. Rev. 349 (1931).

= See 17 Cornell L. Quart. 269 at 272 (1932).

2 Theis v. Spokane Falls Gas ILaght Co., 34 Wagh. 23, 74 Pac. 1004
(1904). For a general consideration of the questions involved in this sec-
tion see 17 Cornell L. Quart. 269 (1932), 28 Mich. L. Rev. 202 (1929) 32
Mich. L. Rev. 743, 748 (1934) 14 Minn. L. Rev 58 (1929) 18 Va. L. Rev.
37 (1931).
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SecTioN 37 provides for amendments of the articles of mncorpora-
tion. Subdivision 11s a statement of the general power to amend
and m the words used 1s all melusive as it provides that artieles
may be amended “‘in any respect so as to meclude any provision
authorized by this Aet.”” The general problems involved mm the
amendments of articles of mcorporation have already been treated
m an earlier imstallment of this article.*?® The provision for
extending the period of its duration for a further definite time or
perpetually has also been considered.’?® The former statute pro-
vided that ‘‘amendments may be made to the articles of incorpora-
tion by a majority vote of its trustees and the vote or written
assent of two-thirds of the capital stock of such corporation.’’*®

Subdivision 2 provides for changing the name of the corpora-
tion by amendment by vote of a majority of the voting power or
by such vote as the articles of incorporation may require. Subdi-
vision 3 provides that an amendment altering the articles of incor
poration in any other respect may be adopted by vote of the
holders of two-thirds of the voting power of all shareholders, or
by such vote as the articles of incorporation require. The prior
statute contains no provision authorizing the articles of imcorpora-
tion to provide what voting power may effect an amendment. Sub-
division 4 provides that if an amendment would make any change
n the rights of the holders of shares of any elass, or would author-
1ze shares of preferences 1 any respect superior to those of out-
standing shares of any class, then the holders of each class of
shares affected by the amendment shall be entitled fo vote as a
class upon such amendment, whether such class be entitled to vote
or not and mn addition to the vote required by Subdivision 3, the
vote of the holders of two-thirds of the shares of each class so
affected shall be necessary for the adoption of the amendment.

Thas last subdivision 1s 1 acecord generally with the recent acts
adopted 1 the various states. It 1s a new provision in the Wash-
mgton law and taken in consideration with Section 41, wnfrae, pro-
viding for the appraisal of shares and payment to non-assenting
shareholders 1n the event of such amendments, represents another

1% See § Wash, L. Rev. 97 (1934). See also citations under note 11, p.
98, to which should be added a well organized and exhaustive treatment
n 32 Mich L. Rev. 743 (1934), entitled “Minority Stockholders and the
Amendment of Corporate Charters,” by Edw. O. Curran. See also 11 Cor-
nell L, Quart. 78 (1925) 15 Cornell L. Quart. 279 (1929) 43 Harvard
L. Rev. 656 (1929) 28 Ill. L. Rev. 422 (1933) 28 Mich. L. Rev. 1009
(1929).

1% See 8 Wash, L. Rev. 108 and note 37.

¥ 'Wash. Rem. Rev. Stats. 1932, sec. 3805.
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mstance of an attempt to adjust the conflicting interests between
the majority and minority shareholders in a ecorporation. Further
1t makes definite and settles the confliet of authority heretofore
existing as to the right of the State to provide such legislation
with respeet to existing corporations under the reserved power.
It would seem that such amendments imsofar as they affect all the
outstanding shareholders 1n the same way, and without diserim-
mation, and look forward primarily to the raising of additional
capital, should and will, be justified. A more serious question,
however, 1s presented when an amendment 1s adopted whereby a
new class of stock seeks to increase the rights and privileges of an
existing class of stock at the expense of another existing class.
This, perhaps, may be accomplished where expressly and defimtely
provided for in the articles if the action 1s bona fide. It should
not, however, be inferred or implied from general provisions.'*s
However, Subdivision 4 by its requirements in light of Section 41,
wmfra, would seem to warrant such priorities as to corporations
formed under this Aet. As to corporations heretofore existing it
may be questioned whether such changes can be secured through
the adoption of such amendments. They are possibly so extraor-
dinary as not to be contemplated by the reserved power.

Subdivision 5 provides that any amendment which might be
adopted at a meeting of shareholders as provided in this section,
may be adopted without a meeting 1f written consent has been
given by all shareholders entitled to vote thereon. This may be
contrasted with the former statute.®

With respeet to the validity of amendments generally the fol-
lowing summary by Mr. Curran may be helpful

“‘It 18 obvious from this review of the cases that there
1s no helpful general test for determining the validity of
amendments to corporate charters adopted by a majority
of the stockholders. Thewr validity will depend upon a
variety of questions. First to consider 1s the question
whether or not there i1s a reservation of power to amend
contamed erther in the state statutes or the charter. Next
to consider 1s the question whether the reservation of
power be general or specific. Perhaps next in importance
1s the degree or the character of the change proposed,
whether 1t 1s fundamental or formal, whether it affects

128 Ballantine, Corporations, 1927, sec. 282, notes 83 and 85 11 Cornell
L. Quart. 78 (1925) 15 Cornell L. Quart. 279 (1929) 43 Harvard L. Rev.
656 (1929) 28 Iil. L. Rev. 422 (1933) 28 Mich. L. Rev. 1009 (1929).

12 Wash. Rem. Rev. Stats. 1932, sec. 3805, which provided that “Amend-
ments may be made by a majority vote of the trustees and the written
assent of two-thirds of the capital stock of the corporation.”
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primarily the mternal arrangements of the corporation or
radically changes the scope of the corporate enterprise.
Then there 1s the tendency of the jurisdietion in ques-
tion—whether it 1s melined to stress mdividual proprie-
tary rights of stockholders or 1s mnclined, on the contrary,
to emphasize the need for flexibility in corporate action
and development. Also, the effect of the amendment 18 1m-
portant, whether it does or does not produce diserrmin-
atory or unfair results as between stockholders or types
of stockholders. And the decision on validity may depend
on the question whether the amendment is eoupled with an
opportunity for dissenters to withdraw from the cor
porate enterprise on fair terms. And finally, the validity
of the amendment may depend on what 1s usual, and
therefore to be anticipated, as a matter of busmess prac-
tice. All these and perhaps other considerations have
to be weighed m predicting the decision on a specific
amendment. They are the only helpful aids for predie-
tion which we have.’’2%0

SecTioN 38 provides for filing and recording amendments. Sub-
division 1 requires that the amendments be ‘‘signed and sworn fo
by the president or vice-president and the treasurer or secretary
or assistant secretary ’> The prior statute provided that the presi-
dent and secretary of the corporation should certify the amend-
ments.*®* Subdivision 2 provides for the filing of amendments:
similar to the procedure in the filing of the articles of incorpora-
tion.”™ Subdivision 3 also follows the procedure of the filing of the:
articles of mecorporation. It should be noted that they are filed
for record. It may finally be observed that Section 3807 of Rem-
mgton’s Revised Statutes providing for the procedure in the case
of the change of name 1s superseded by this section as this section
sets forth procedure applicable to all amendments.

SecTioN 39 deals with provisions relating to certain amendments.
Subdiviston 1 provides that if the total number of shares 1s to be
inereased or decreased the amendment shall state the total number
of shares, mmcluding those previously authorized, those which the
corporation will thenceforth be authorized to have, the number of
shares that have a par value and the par value thereof, and the
number of shares that have no par value, and if shares are divided
mnto more than one class, a deseription of the classes, and a state-

12032 Mich. L. Rev. 778, 779 (1934).

3t 'Wash. Rem. Rev. Stats, 1932, sec. 83805. This provision 1s as follows:
“The president and secretary of such corporation shall certify said amend
ments in triplicate under the seal of said corporation to be correct ant
file and keep the same as in the case of original articles.”

2 See sec. 5, supra.
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ment of the number of shares in each class and of the relative
rights, voting power, preferences and restrictions granted to or
mposed upon the shares of each class. This subdivision 15 merely
to make clear and definite what has been dome. It should be
observed that while customarily the inerease or decrease of the
number of shares will merease or decrease the capital stock, this
does not necessarily follow, as mn the case of par value stock the
par value of stock may be changed and in the case of non-par
stock, there 1s no fixed share value.

Subdivision 2 provides that par value shares may be changed to
no par value. As par value shares may be treated as either of their
original par value or of their actual value at the time of the change,
the question arises as to the amount of consideration to be allotted
to the no par value shares based on the value of the par value
shares given 1n exchange. It 1s provided that the consideration
may be stated in the articles of amendment either as the par value
or the actual value of the par value shares at that time.

Subdivision 3 provides that no par value shares may be changed
into par value shares. Although somewhat clumsily expressed this
subdivision 1n effect requires that the no par value shares shall be
exchanged at their actual or mtrinsic value for the par value shares.
Subdivisions 2 and 3 are taken from the New York Stock Corpora-
tion Laws. It 1s stated in the commissioner’s note to this section
that the effect of these subdivisions 1s ‘‘that if a eorporation starts
with shares having a par value of $100, it can call these 1 and sub-
stitute new shares without par value, using $100 as the exchange
value, notwithstanding that the intrinsic value of the outstanding
shares 1s $75 at the time of the exchange. If then it later wishes
to turn 1ts non-par shares into shares with a par of $100, it cannot
exchange share for share, but must not let the aggregate par of the
shares to be 1ssued exceed the intrinsic value of the outstanding
shares without par value.”’

Subdivision 4 provides for shares of no par value to be changed
mto a different number of the same class or of any other class
having no par value. In making such exchange it 1s required that
the capital of the corporation shall not be changed. The prior
statute m Washington specified that ‘‘the number of shares of
non-par value stock may be inereased or diminished from time
to time by complying with the provisions of law relating to in-
creases and reduction 1 eapital stoek, so far as the same may be
applieable,’’158

= Wash. Rem. Rev, Stats. 1932, sec. 3805.
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Secrion 40 provides for the reduction of capital stock. Sub-
division 1 provides that the capital stock may be reduced by the
vote of the holders of two-thirds of the voting power of all share-
holders or by such vote as the articles of imcorporation require.
This 1n substance complies with the former law *** Subdivision 2
specifies the procedure and requires that the articles of reduction
shall state the financial condition of the corporation and that the
proposed reduction will not reduce the fair value of the assets of
the ecorporation to an amount less than the total amount of its debts.
and liabilities plus the amount of its capital stock as so reduced.
This 1n effect requires that the corporation shall have assets over
and clear of liabilities equal to and representing the capital stock
as so reduced. This subdivision also substantially eomplies with
the former law.*®® Subdivision 3 provides that the reduection of
capital stock shall not be effective until the Secretary of State has
filed the articles of reduction and issued a certificate, and even
then it will not be effective if the reduction does not comply with
the provisions of Subdivision 2. As Subdivision 1 of this section
provides for a resolution adopted at a meeting of the shareholders
duly called and Section 27 provides for the calling of shareholders’
meetings, it would seem that the former statute'® so far as it pro-
vides for the giving of notice of such meetings has been repealed.

Some may question why this section for reduction of eapital
stock was not meluded 1 the section on amendments. If the Aect
permitted only shares with par value, ‘‘capital stock’ and the
number of shares would be synonymous and a reduction of one
would be the reduction of the other. In the present Aect, how-
ever, the articles of meorporation are requred to state the number
of shares which the corporation 1s authorized to allot. Its ‘“capital
stock’’ 13 not controlled by the articles of imecorporation, but as
defined 1 Section 1 will be the aggregate of all allotted shares
having par value plus the aggregate of the value at which all shares
have a no par value have been allotted. Therefore, while the num-
ber of shares are to be increased or reduced by amending the
articles of ineorporation, the ‘‘ecapital stock’’ not being covered
by the articles, could not be appropriately reduced by an amend-
ment. It 1s to be observed further that the number of shares may
be reduced without reduemmg the ‘‘capital stock,”’ or that the
‘‘capital stock’’ might be reduced without altering the number

¢ 'Wash. Rem. Rev. Stats. 1932, secs. 3823, 3831.
= Wash. Rem. Rev. Stats, 1932, sec. 3830.
wsWash. Rem. Rev. Stats. 1932, sec. 3831.
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of shares authorized or outstanding. This distinetion 1s the result
of the use of non-par shares.*s?

SecTtioN 41 provides for the rights of a shareholder not assent-
g to certain eorporate action. Subdivision 1 specifies the in-
stances or cases as well as the conditions upon which the share-
holder may object to the action of the corporation and demand
payment for his shares. These speeifically ineiude the sale, lease
or exchange of all the assets of the corporation, an amendment
which changes the eorporate purposes, an amendment which ex-
tends the duration of the corporation, and an amendment which
changes the rights of the holders of any outstanding shares. It
will be recalled that in the case of sale, lease or exchange of all the
assets of the corporation under Seetion 36, supre, that i case the
corporation 1s unable to meet its liabilities then unmatured the
directors may then exercise this power and accordingly the share-
holder cannot object execept 1n case of fraud. The right to object
is by this seetion restricted to a shareholder who did not vote in
favor of the particular corporate action and he must within twenty
days after the date upon which the action was authorized object
m writing and demand payment. A number of questions suggest
themselves. Does 1t apply to the reduction of capital stock by
reason of the fact that Section 40, supra, 15 not mentioned m the
specific sections meluded i this subdivision? Certainly the chang-
mg of the eapital stock 1s a matter usually of material concern to
the 1nvesting shareholder.13®

It will be noted under Seetion 47, wnfra, that in the case of the
merger or consolidation the rights of a dissenting shareholder are
sumilarly protected. Again the question may be raised that the
right to objeet 1s restricted to a shareholder who ‘“did not vote 1
favor of such corporate action.’”” Under Sections 36, supra, and 317,
supra, except subdivisions 4 of the latter applying to changes
the rights of shareholders, the right to vote 1s limited to the voting
power It would seem that the non-voting shareholder should
clearly be in the purview of this statutfe, and it i1s unfortunate that
1t 1s not so speeifically provided. Further, i1t may be observed
that Seetion 27, Subdivision 4, provides for notice i calling share-
holders’ meetings to be given to all shareholders entitled to vote
at such meetings. If the non-voting shareholder 1s not given such
notice, even though he 1s authorized under the prineipal section
to object 1t 1s quite likely that he may not have knowledge of the

7 See commissioners’ note to sec. 41 of the Uniform Bus. Corp. Act.
¢ 15 Cornell L. Quart. 420, 442 (1929) 17 Corpell L. Quart 470 (1932).
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date upon which the action was taken 1n time to make his objection
within twenty days.

Subdivision 2 provides for the appraisal of the value of the shares
of the dissenting shareholder in the event the corporation and
the shareholder cannot agree upon the value after demand. Some
questions may be raised here as to how this value may be deter-
mined. The time 1s fixed by this subdivision as at the time the
corporate action was authorized, but the elements which should
enter into its consideration are not specified. The generality of
ithe statute in this respeet 1s probably to be recommended.
Statutes which attempt to specify particularly a valuation are
likely to exclude i the many varying situations elements which
are material and justly to be considered.?s®

Subdivision 8 places a further limitation upon the right of the
shareholder to secure payment. He 1s not entitled o payment
unless the value of the corporate assets remaming after the pay-
ment would be at least equal to the debts and liabilities exelusive of
capital stock. The chief merit of this provision is that it makes
certamn that which might otherwise be a matter of doubt. While
the shareholders should certainly not be paid at the expense of
the creditors the policy of protecting the ereditors with respect
to a fixed surplus raises the usual eonflict.

Commenting on this section generally, it mnjects a new provision
mnto the law of the State of Washington. It finds precedence,
however, 1n varying statutes prior to the Uniform Busmess Cor-
poration Act. It 1s necessarily a substitute for specifie relief. It
does not afford the dissenter an entirely satisfactory choice, for he
must either accept the stock and enter a new enterprise or must
get out and find another investment. On the other hand, the
welfare of the ecorporation and of the majority safeguarded by a
two-thirds vote justifies this section as one which most adequately
protects both the the majority and mimority m their confliet of
interests. Furthermore, the presence of such an alternative has
and 1s likely to mnfluence decisions m favor of its constitutionality,
and, sumilarly courts will find it applicable to already existing
corporatious under the reserved power clause.40

12 See Robinson, “Dissenting Shareholders, Their Rights to Dividends
and the Valuation of Their Shares,” 82 Col. L. Rev. 60 (1932) Levy,
“Rights of Dissenting Shareholders to Appraisal and Payment,” 15 Cor-
nell L. Quart. 420 (1930) 17 Cornell L. Quart. 485 (1931) Lattin, “Rem-
edies of Dissenting Stockholders Under Appraisal Statutes,” 45 Harvard L.
Rev. 233 (1931), and articles, notes and cases cited in the foregoing.

1034 Cornell L. Quart. 85, 87-88 (1928) Dodd, “Dissenting Stockhold-
ers and Amendments to Corporate Charters,” 75 Univ. of Pa. L. Rev. 723,
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SrcTions 42 to 48, inclusive, provide for the merger and consoli-
dation of corporations. The distinetion 1s recognized between a
merger, where a corporation is merged mto another corporation,
and a consolidation where existing corporations are consolidated
mto a new corporation. Obviously there could be neither merger
nor consolidation of a domestic with a foreign corporation unless
the laws of the foreign government permit. The Aect authorizes
such a merger or consolidation when there 1s such a foreign law.
In a general sense merger and consolidation raise problems sim-
ilar to those mvolved mn the sale of corporate assets. However, it
has been counsistently held that neither could be acecomplished unless
expressly authorized by statute.*®

Prior to the present Act there was no provision for merger or
consolidation of business corporations.’** Aceordingly the usual
device resorted to 1n order to effeet a merger or econsolidation was
through the sale of assets or by the purchase of stock of the cor-
porations to be merged or consolidated. Almost insuperable dif-
ficulties presented themselves i the inability to protect preemptive
rghts'® along with the customary objection of the minority that
they were being forced mto a corporation fundamentally different
from that which they contemplated. These objections made 1m-
perative the provisions of the Aet for merger or consolidation with
an appraisel clause for the dissenting shareholder. Even then in
the case of foreign eorporations, in the absence of a foreign statute,
the merger or consolidation 1s impossible except through a sale or
sales of the assets of the various corporations.

The many questions 1nvolving the rights, powers, franchises,
privileges and property of the various corporations mvolved as
well as the rights of the creditors agamnst the various corporations

735-737 (1927) Hills, “Consolidation of Corporations by Sale of Assets
and Distribution of Shares,” 19 Cal. L. Rev. 349, 361-366 (1931) 16 Va.
L. Rev. 484 (1930) 42 Yale L. Jour. 952 (1933). It 1s quite likely that
further legislation will become desirable in view of the many questions
suggested. A study of the provisions in the more recent statutes is both
interesting and valuable. See particularly the detailed provisions in Cal-
ifornia. Cal. Laws, 1933 Supplement, sec. 369, Deering.

* Ballantine, Corporations, 1927, sec. 241, 17 Minn. L. Rev. 328
(1933) 19 Va. L. Rev. 166 (1932).

“2There was a provision for the consolidation of railroads, Wash. Rem.
Rev, Stats. 1932, sec. 10463. This statute in its provisions 1s similar to
the one here enacted except a vote of three-fourths was required in favor
of the consolidating contract instead of two-thirds.

2330 Col. L. Rev. 569 (1930).

4 See Hills, “Consolidation of Corporations by Sale of Assets and
Distribution of Shares,” 19 Cal. L. Rev. 349 (1931). This article contains
an excellent analysis and discussion of the question involved with a prac
tical solution which was enacted by the California Legislature.
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and the procedure, are both vital and interesting, but cannot be
given further consideration here.'*?

Section 43 provides for the jomt agreement by the boards of
directors to be submitted to the merging or consolidating eorpora-
tion for their adoption. In the case of consolidation Seorion 44
provades for articles of mecorporation and procedure symilar to that
usual 1 the formation of corporations exeept the corporations con-
solidating are the mecorporators and i lieu of the matter required
by subdivisions (£) and (h) of Subdivision 1 of Section 3 under
the Act the articles must state the manner of converting the shares
of each consolidating corporation into the shares or obligations
of the new corporation. The merger or consolidation 1n the case
of domestic corporations becomes effective when the joint agree-
ment, 15 filed 1 the case of a merger and when the certificate of
mecorporation 1s 1ssued in the case of consolidation. *®

Secrion 47 provades for the effect of the merger or econsolidation.
The surviving or new corporation possesses the rights, privileges
and franchises of the former corporations, takes over all the prop-
erty and becomes responsible for the liabilities and obligations of
the former corporations. This latter provision 1s specified to be
without prejudice to the rights of creditors and peculiarly enough
although the Aect provides that the separate existence of constituent
corporations shall cease, they are kept alive for this purpose.
Pinally it 1s provided that dissenting shareholders may object,
demand payment, and secure same through appraisal, which shall
be a liability of the surviving or new corporation.

SecTIONS 48 to 59, melusive, provide for proceedings for dissolu-
tion and reorganization. Obviously, it 1s not within the provinee
of this article to enter into a detailed discussion of the problems
and policies involved in this vital subjeet. Its mmportance and
present significance are reflected and emphasized by recent legisla-
tion and the many articles and discussions i reeent legal periodi-
cals.2#?

15 Ballantine, Corporations, 1927, secs. 237 to 247, inclusive; see cita-
tion in foregomng mote and the following: 30 Col. L. Rev. 569 and 732
(1930) 44 Harvard L. Rev. 260 (1930) 30 Mich. L. Rev. 1074 (1932)
17 Minn. L. Rev. 328 (1933) Martin, “Concerning Mergers and Sales of
Entire Corporate Assets,” 18 Va. L. Rev. 37 (1931) 19 Va. Law Rev. 166
(1932) and articles, comments, notes and cases cited mn the foregoing.

18 Section 46 of the Act.

37 Bonbright and Bergerman, “Two Rival Theories of Priority Rights
of Security Holders in a Corporate Reorganization,” 28 Col. L. Rev. 127
(1928) Israel, “Reorganization Sales.” 32 Col. L. Rev. 668 (1932) 45
Harvard L. Rev. 1394 (1932) Colin, “Why Upset Price? An Argument

for Reorganization by Decree,” 28 Ill. L. Rev. 227 (1933) Sargent and
Zelkowich, “The Problem of Reorgamizing Solvent Corporations,” 29 Il
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The Washington Act provides for either voluntary or mmvoluntary
dissolution and 1n the event of voluntary dissolution for proceed-
1ngs out of court. If involuntary they must be subject to the super-
vision of the eourt.*s Voluntary proceedings may be nstituted
upon a resolution adopted by the holders of two-thirds of the
voting power of the shareholders and if the resolution provides
that the corporation shall be wound up out of court 1t must desig-
nate a trustee or trustees to conduet the winding up. Before the
appomtment of the trustee or trustees becomes operative duplicate
coples of the resolution, signed and acknowledged by a majority
of the directors or by a majority of the voting power of the share-
holders, must be filed for record, one with the Secretary of State
and the other with the Auditor of the county in which the cor-
poration has its registered office.**® Thereupon the trustee or the
trustees must collect all sums, convert all assets mto cash, pay all
debts and liabilities according to their priority and make distribu-
tion of the surplus aceording to the respective rights of the share-
holders.®® The proceedings for dissolution are deemed to commence
at the time of the passage of the resolution and at that time the
authority and duties of the directors cease except insofar as may
be necessary to preserve the corporate assets or imsofar as they
may be continued by the trustee.!® When the corporation has been
completely wound up the trustee must make and file a certificate
to this effect with the Secretary of State and file a copy in the
office of the Auditor 1n the county in which the corporation had
1ts last registered office.

Commenting on the foregomg voluntary proceedings it may first
be observed that prior to this Act there was no provision for vol-
untary proceedings for dissolution out of court.**?> Some eriticism

L. Rev 137 (1934) 380 Mich. L. Rev. 934 (1932) Billig, “Corporate Re-
organization,” 17 Minn. L. Rev. 237 (1933) Garrison, “Corporate Reor-
ganization—An Amendment to the Bankruptcy Act—a Symposium,” 19
Va. L. Rev. 317 (1933) Frank, “Some Realistic Reflections on Some As-
pects of Corporate Reorganization,” 19 Va. L. Rev. 541 (1933) ©Payne,
“Fair and Equitable Plans of Corporate Reorgamization,” 20 Va. L. Rev.
37 (1933) 39 Yale L. Jour. 425 (1930). The foregoing articles and notes
with their citations are interesting, not only the problems discussed, but
in many incidental problems suggested for future consideration.

The recent California Act contains a much more detailed treatment
than that of the Uniform Business Corporations Act. See Cal. Laws, 1933
Supplement, secs. 400 et sequa, Deermg.

us Wash. Act, sec. 48.

1 Wash. Act, sec. 49.

1% Wash. Act, sec. 52.

151 Wash, Act, sec. 56.

1z Wash. Rem. Rev. Stats. 1932, sec. 3834. It will be noted that this
section of the former statute provides for notice by publication and that
the publication contemplates the interests of creditors as well as stock-
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may be directed against this proceeding on the basis that no pro-
vision 1s made for notice to creditors other than the provision re-
quring the filing of the coples of the resolutions for winding up
and designating the trustees with the Secretary of State and County
Auditor as mentioned. Again there 1s no provision for a bond.
On the other hand, the proceeding for dissolution out of court
does not preclude involuntary proceedings for dissolution being
brought at any time upon the grounds specified.

Grounds for involuntary proceedings'®® exist when (a) the
corporate assets are imsufficient to pay all just demands or fo
afford reasonable security to those who deal with it, (b) the
objects of the corporation have wholly failed or are abandoned or
their accomplishment 1s impracticable; (¢) 1t 1s beneficial to the
interests of the shareholders that the corporation be wound up,
(d) or when the voting power 1s so divaided that action cannot be
secured. In any of these events a petition for involuntary pro-
ceedings may be filed by either a shareholder or a ereditor whose
claim has been reduced to judgment or admitted by the corporation.
It may be questioned whether the creditor at least 1s not given too
much power m view of the grounds stated and that the authority
and duties of the directors and officers cease at the time of the
filing of the petition. Provisions are further made for the appoint-
ment of receivers and their qualifications and duties.®* It 1s pro-
vided that m proceedings subjeet to the supervision of the court
that questions 1n respect to proof, allowanee, payment and priority
of claims and preferences be governed by the same rules as are
applicable m bankruptey proceedings under the National Bank-
ruptey Aect.

Finally a notable provision 1s the one which provides for com-
promise arrangements 1n the event of reorganization.’*® This i sub-
stance provides that if a majority mn number representing three-
fourths 1 value of the creditors or class of creditors, or if the
shareholders or class of shareholders holding three-fourths of the
voting power of all shareholders or of the class of shareholders, as
the case may be, agree to any compromise or arrangement or to a
reorgamization of the corporation as a consequence of such com-
promise or arrangement, the said compromise or arrangement and

holders. As the provision of the new statute contemplates notice only
for the shareholders it is doubtful whether sec. 3834 1s repealed so far
as it respects publication in dissolution proceedings subject to the super-
vision of the count.

18 'Wash, Act, sec. 50.

4 Wash. Act, secs. 53, 54 and 55.

3 Wash. Act, sec. 58.
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the said reorganization shall, if sanctioned by the court, be binding
on all the ereditors or class of creditors, and on all the shareholders
or class of shareholders, as the case may be, and also on the cor-
poration and its liquidating trustee or receiver, if any This 1s
based on the English Companies Act and the Delaware Corporation

Law and 1s intended to follow up the decision m the Boyd case.’®
SecTION 60 provides that the Aftorney General may bring an

aetion to annul, vacate or forfeit the corporate franchise specifying
the grounds therefor. Sections 61, 62 and 63 provide for the appli-
cation, repeal and saving clause, respectively SecTioN 64 provides
as to constitutionality SecTioN 65 provides as to the effect of the
Aect upon monopolies and restramnt of trade. SecTion 66 provides
for the mterpretation clause customary to uniform acts. The two
remaining sections provide as to the time the Act shall take effect
and the name under which it may be cited.
CoNCLUSION

Without attempting to enumerate the specific changes i the
law exasting prior to the Aect it 1s submitted that the Act 1s a dis-
tiet 1mprovement 1n that it abrogates former unreasonable limita-
tions and ncludes more effective provisions i favor of investors
and persons dealing with a corporation. The changes provided
for the corporate strueture should no longer necessitate incorpora-
tion under such liberal corporation statutes as the State of Dela-
ware. While the adoption of this Aet 15 an advancement in our
law it must be apparent that there exist many problems still not
provided for, and 1t 1s submitted that in many respects the present
Act may and will be improved. This may come only as a result
of experience, but it 1s hoped that the studies instituted and result-
g 1n the adoption of this Aet will lead to a continued study of our
problems with a view to obviating changes at the costly price of
experience.®?

we Northern Pac. R. R. Co. v. Boyd, 228 U. S. 482, 57 L. Ed. 931 (1912).
See also commissioners’ note to sec. 59 of the Uniform Bus. Corp. Act.

37 Some valuable suggestions may be secured from an articie by Pro-
fessor Ballantine, “Questions of Policy in Drafting a Modern Corpora-
tion Law,” 19 Cal. L. Rev. 465 (1931). Also Ballantine, “A. Critical Survey
of the Illinois Business Corporation Act,” 1 Univ. of Chicago L. Rev. 357
(1934).
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