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Eggshell Economics: A Revolutionary Approach to
the Eggshell Plaintiff Rule

STEVE P. CALANDRILLO* & DUSTIN E. BUEHLERT

For more than a century, courts have universally applied the eggshell plaintiff
rule, which holds tortfeasors liable for the full extent of the harm inflicted on
vulnerable “eggshell” victims. Liability attaches even when the victim’s
condition and the scope of her injuries were completely unforeseeable ex ante.

This Article explores the implications of this rule by providing a pioneering
economic analysis of eggshell liability. It argues that the eggshell plaintiff rule
misaligns parties’ incentives in a socially undesirable way. The rule subjects
injurers to unfair surprise, fails to incentivize socially optimal behavior when
injurers have imperfect information about expected accident losses, and fails
to account for risk aversion, moral hazard, and judgment-proof problems.
Additionally, the eggshell plaintiff rule dulls victims’ incentives to take care
and to self-protect.

To solve these problems, this Article proposes a revolutionary approach to
eggshell liability: courts should reject the eggshell plaintiff rule and replace it
with a foreseeability rule. Under this approach, tortfeasors would be liable
only for the reasonably foreseeable scope of victims® injuries. Insurance
markets would then step in to compensate eggshell victims for unforeseeable
losses, thereby preserving the compensatory role served by the traditional
eggshell plaintiff rule without compromising optimal behavioral incentives for
injurers and victims.
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|. INTRODUCTION

74:3

A customer slips and falls in a store, suffering an unusually rare and severe

fracture of his femur.l He sues the store for negligence.2 Although the store
admits its negligence, it argues it should not be liable for the unusual and

1The following factual scenario is based loosely on Gresham v. Petro Stopping
Centers, LP, No. 3:09-cv-00034-RCJ-VPC, 2011 WL 1748569, at *1 (D. Nev. Apr. 25,
2011).
2glip-and-fall incidents are remarkably common, leading to thousands of lawsuits
each year. See Protecting Ourselves from Slips, Trips and Falls, NAT’L SAFETY COUNCIL,
http://www.nsc.org/safety_home/Resources/Pages/Falls.aspx (last visited Aug. 1, 2012)
(noting that in 2007 alone, “more than 21,700 Americans died as a result of falls and more
than 7.9 million were injured by a fall”).
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unforeseeable scope of the injury.3 To support its argument, the store introduces
evidence suggesting that the customer could have done more to prevent the
severity of his injuries.# The evidence shows that a treatable disease has
dramatically weakened his bones for more than a decade,® in part because he
never bothered to seek diagnosis.® The court rejects this argument out of hand,
however, simply noting that “defendants take plaintiffs as they find them.”’

In doing so, the court relies on the eggshell plaintiff rule, “[t]he principle
that a defendant is liable for a plaintiff’s unforeseeable and uncommon reactions
to the defendant’s negligent or intentional act.”® Under the rule, a defendant at
fault is liable for the full extent of plaintiff’s injuries, even if the plaintiff
possesses preexisting conditions that dramatically worsen the harm.® Most
alarmingly, liability attaches even when the plaintiff’s vulnerable condition and
the scope of the resulting injuries were completely unforeseeable.l® The
practical consequence is that a defendant can be on the hook for extraordinary
damages arising from relatively ordinary conduct.11

This makes the eggshell plaintiff rule an odd duck in modern tort law.
During the last century, the common law of torts moved away from rigid strict
liability rules, toward malleable notions of foreseeability.12 And yet courts left
the eggshell plaintiff rule’s sharp edges and harsh consequences “virtually

3See, e.g., Glamann v. Kirk, 29 P.3d 255, 258 (Alaska 2001); see also Gresham, 2011
WL 1748569, at *4 (noting that defendant seeks to introduce evidence of plaintiff’s
preexisting condition).

4See Gresham, 2011 WL 1748569, at *3-4.

5See Health Guide: Osteoporosis, N.Y. TiMmES, http://health.nytimes.com/
health/guides/disease/osteoporosis/overview.html (last visited Aug. 1, 2012) (“Osteoporosis
is a disease in which bones become fragile and more likely to fracture. Usually the bone
loses density, which measures the amount of calcium and minerals in the bone.”).

6See id. (discussing diagnosis and treatment methods for osteoporosis).

"Vidrine v. Sentry Indem. Co., 341 So. 2d 558, 563 (La. Ct. App. 1976); Shia v.
Chvasta, 377 S.E.2d 644, 648 (W. Va. 1988).

8 BLACK’s LAW DICTIONARY 593 (9th ed. 2009). Alternatively, courts and scholars call
this the “eggshell-skull rule,” the “thin-skull rule,” the “special-sensitivity rule,” or the “old-
soldier’s rule.” Id.

9See Bruneau v. Quick, 447 A.2d 742, 750-51 (Conn. 1982); McCahill v. N.Y.
Transp. Co., 94 N.E. 616, 617-18 (N.Y. 1911); RESTATEMENT (SECOND) OF TORTS § 461
(1965).

10 E.g., Gibson v. Cnty. of Washoe, 290 F.3d 1175, 1192-93 (9th Cir. 2002); Brackett
v. Peters, 11 F.3d 78, 81 (7th Cir. 1993); Schafer v. Hoffman, 831 P.2d 897, 900 (Colo.
1992); see also W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW OF TORTS 291
(5th ed., Lawyer’s ed. 1984).

115ee, e.g., Bartolone v. Jeckovich, 481 N.Y.S.2d 545, 546-47 (N.Y. App. Div. 1984)
(finding a driver in a “minor” car accident liable for $500,000 because the other driver’s
“relatively minor . . . whiplash” turned into a debilitating mental disorder).

12 jane Stapleton, Legal Cause: Cause-in-Fact and the Scope of Liability for
Consequences, 54 VAND. L. Rev. 941, 989 (2001); see also Palsgraf v. Long Island R.R.
Co., 162 N.E. 99, 99-101 (N.Y. 1928).



378 OHIO STATE LAW JOURNAL [Vol. 74:3

untouched.”3 The rule is a doctrinal dinosaur—*“one of the few unchanged
surviving elements of our ancient legal heritage.”14

Perhaps the eggshell plaintiff rule has survived because it comports with
tort law’s general goal of compensating victims for their injuries.l> To some
extent, the rule appeals to our sense of justice because it shifts the burden of
accident costs from victims to tortfeasors.16 And some scholars argue that
eggshell liability is essential for tort law’s deterrence function—if courts were
to impose liability only for the foreseeable extent of harm, tortfeasors would not
internalize the full cost of their actions and would have diluted incentives to
take care and prevent injuries.1’

Whatever the rationale, the eggshell plaintiff rule is universally accepted
and widely applied.2® All American jurisdictions award eggshell damages.1®
Hundreds of judicial opinions have relied on the eggshell plaintiff rule during
the last decade alone.20 Indeed, the rule is so well established that scholars have
largely ignored it.21 Everyone apparently accepts the wisdom of the eggshell
plaintiff rule, as well as its role in American tort law.

Everyone, that is, except us. Instead of taking the traditional arguments at
face value, this Article explores the true effects of eggshell liability by

BB Gary L. Bahr & Bruce N. Graham, The Thin Skull Plaintiff Concept: Evasive or
Persuasive, 15 Loy. L.A. L. Rev. 409, 418 (1982).

141d. at 410.

15See KEETON ET AL., supra note 10, at 6.

16 See RICHARD A. EPSTEIN, CASES AND MATERIALS ON TORTS 524 (7th ed. 2000); see
also William J. Harte, Note, Liability for the Aggravation of a Pre-Existing Condition:
Including the Allergy Factor, 34 NOTRE DAME LAw. 224, 224 (1958) (“One of weak
physical structure has as much right to protection from bodily harm as a robust athlete.”);
Anna |. Shinkle, Note, Taking the Plaintiff as You Find Him, 16 DRAKE L. Rev. 49, 50
(1966) (noting that in eggshell cases, justice is better served if the consequences of the
eggshell injury fall upon the negligent defendant rather than the innocent plaintiff).

17See VINCENT R. JOHNSON & ALAN GUNN, STUDIES IN AMERICAN TORT LAW 422-28
(4th ed. 2009); WILLIAM M. LANDES & RICHARD A. POSNER, THE ECONOMIC STRUCTURE OF
TORT LAW 250 (1987).

185ee McAllister Towing of Va., Inc. v. United States, No. 2:10cv595, 2012 WL
1438770, at *26 (E.D. Va. Apr. 25, 2012) (citing the “universally accepted” eggshell
plaintiff rule); accord In re Kinsman Transit Co., 338 F.2d 708, 724 (1964).

19 RESTATEMENT (THIRD) OF TORTS: LIAB. FOR PHYSICAL & EMOTIONAL HARM § 31
cmt. b, reporters’ note (2005) (“Every United States jurisdiction adheres to the thin-skull
rule; more precisely, extensive research has failed to identify a single United States case
disavowing the rule.”).

20The following search, run through Westlaw’s All State and Federal Cases database,
yielded 233 cases: “thin skull” “eggshell skull” *“eggshell plaintiff” (“defendant takes” /5
(plaintiff victim) /5 finds /5 (him her them)) & da(aft 7/1/2002 & bef 7/1/2012) (query last
performed Aug. 1, 2012).

215ee Bahr & Graham, supra note 13, at 410 (“Tucked neatly away in a crevice of
Prosser’s Mount Proximate Cause, the thin skull principle has been interred by decades of
dogmatic legal apathy.”).
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providing a pioneering economic analysis of the eggshell plaintiff rule.22 In
particular, the Article uses economic theory to determine whether the rule
provides proper incentives for parties to take optimal actions ex ante that reduce
accident losses and social costs.23

We argue that the eggshell plaintiff rule significantly misaligns parties’
incentives in a socially undesirable way. The rule subjects injurers to unfair
surprise, fails to incentivize socially optimal behavior when injurers have
imperfect information about expected accident losses, and fails to account for
the effects of risk aversion, moral hazard, and judgment-proof problems.
Additionally, by offering compensation for the full extent of injuries, the
eggshell plaintiff rule dulls victims’ incentives to take care and self-protect
against losses.

To better align the incentives of injurers and victims alike, this Article
proposes a revolutionary approach: courts should reject the eggshell plaintiff
rule and replace it with a foreseeability rule. Under this approach, injurers
would not be liable for the unusual or unforeseeable extent of harm suffered by
vulnerable victims. Instead, insurance markets would compensate eggshell
plaintiffs for unforeseeable losses.

This Article proceeds in three parts. Part Il briefly examines the
development of the eggshell plaintiff rule, from its origins in nineteenth-century
case law to the current debate over the rule’s proper application. This Part
shows that the eggshell plaintiff rule subjects tortfeasors to potentially limitless
liability, as long as the tortfeasor was at fault and her actions were a cause in
fact of the eggshell victim’s injuries.

Part Il provides an unprecedented economic analysis of the eggshell
plaintiff rule. It argues that eggshell liability misaligns the behavioral incentives
of both injurers and victims. Generally, injurers are ignorant of the true extent
of liability and misestimate expected damages, leading them to exercise sub-
optimal levels of care and activity. To the extent that risk-averse injurers are
aware of the eggshell plaintiff rule, the possibility of exorbitant liability for
unforeseeable consequences induces them to exercise too much care and engage
in too little activity. Moreover, because victims receive full compensation under
the eggshell plaintiff rule, they have no incentive to discover their
vulnerabilities and self-protect.

Finally, Part IV outlines our proposal for a foreseeability-based approach to
eggshell liability. Tortfeasors would be liable only for the reasonably

22 Economic analysis of the eggshell plaintiff rule is virtually nonexistent, consisting of
no more than a few fleeting references. See, e.g., RICHARD A. POSNER, ECONOMIC ANALYSIS
OF LAw 238-39 (8th ed. 2011) (briefly mentioning eggshell liability); STEVEN SHAVELL,
FOUNDATIONS OF ECONOMIC ANALYSIS OF LAW 236-37 (2004) (same).

23Economic analysis of the law involves “application of economic theory and
econometric methods to examine the formation, structure, processes, and impact of law and
legal institutions.” Charles K. Rowley, Public Choice and the Economic Analysis of Law, in
LAw AND EcoNomics 123, 125 (Nicholas Mercuro ed., 1989).
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foreseeable extent of victims’ injuries, regardless of whether they injure an
eggshell victim, a “normal” victim, or an unusually resilient “steel skull”
victim. Although the tort system would no longer compensate eggshell victims
for the full extent of their injuries, private or social insurance would serve this
purpose. Ultimately, a foreseeability approach would enhance certainty,
incentivize injurers to behave optimally, and encourage eggshell victims to self-
protect and insure themselves against risk.

1. EVOLUTION OF THE EGGSHELL PLAINTIFF RULE

The eggshell plaintiff rule originated in nineteenth-century case law, when
American and English courts began imposing liability on defendants for the full
extent of damages caused to physically vulnerable plaintiffs.24 Initially, courts
limited the rule to cases involving victims whose preexisting conditions were
purely physical.2> Over time, many courts extended application of the eggshell
plaintiff rule to cases involving mental harm and economic injury.26
Considerable debate regarding the scope of the rule continues today, despite its
universal acceptance in American jurisdictions and its entrenchment in state
common law.27

A. Historical Origins of the Rule

The eggshell plaintiff rule was born in concept, if not in name, in 1891.
That year, the Wisconsin Supreme Court decided the seminal case of Vosburg v.
Putney.28 In a common childhood altercation, twelve-year-old George Putney
kicked fourteen-year-old Andrew Vosburg in the shin in a classroom in
Waukesha, Wisconsin.29 Unbeknownst to Putney, Vosburg had injured his leg
the month before in a sledding accident.30 The kick aggravated the previous

245ee infra Part 11LA.

25See infra Part 11.B.

26 See infra Part 11.C.

21 See infra Part 11.D.

2850 N.W. 403 (Wis. 1891). Vosburg has somewhat of a cult following among law
professors—the Wisconsin Supreme Court’s two-page opinion has spawned hundreds of
pages of analysis in law reviews. See, e.g., James A. Henderson, Jr., Why Vosburg Comes
First, 1992 Wis. L. Rev. 853, 853; Elizabeth M. Jaffe, Cyberbullies Beware: Reconsidering
Vosburg v. Putney in the Internet Age, 5 CHARLESTON L. Rev. 379, 379 (2011); Robert L.
Rabin, Vosburg v. Putney in Three-Part Disharmony, 1992 Wis. L. Rev. 863, 863; Marshall
S. Shapo, Knowing Foul from Fair: Vosburg, Garratt and One Long Fly Ball, 37 WASHBURN
L.J. 243, 243 (1998); Zigurds L. Zile, Vosburg v. Putney: A Centennial Story, 1992 Wis. L.
Rev. 877, 877.

29Vosburg, 50 N.W. at 403; see also Zile, supra note 28, at 883-85 (providing a
detailed account of the circumstances surrounding Putney’s infamous kick).

30See Vosburg, 50 N.W. at 403; Zile, supra note 28, at 880-81.
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injury and eventually led to Vosburg’s permanent incapacitation.3! The court
found Putney liable for all damages arising as a result of the kick, even though
he did not intend the harm, nor was he aware of Vosburg’s previous injury.32
According to the court, “the wrongdoer is liable for all the injuries resulting
directly from the wrongful act, whether they could or could not have been
foreseen by him.”33

Other courts began adopting similar rules.3* For example, in a Minnesota
case decided eight years after Vosburg,3> a salesman sprained his ankle while
exiting a train, developed inflammatory rheumatism because of the sprain, and
died from inflammation of the heart.36 The court concluded that plaintiff’s
predisposition to rheumatism was immaterial and held the defendant liable
“even though he could not have foreseen the particular results which did in fact
follow.”37

The term “thin skull” plaintiff finally emerged in 1901, when an English
court decided Dulieu v. White & Sons.38 In Dulieu, a negligently driven horse
van crashed into a pub.3® A pregnant woman working behind the bar suffered
severe shock as a result of the crash, became seriously ill, and gave premature

31The Waukesha Freeman reported at the time that “Vosburg was confined to his bed
for a long time, is now unable to go without crutches, and will probably be a cripple for
life.” Zile, supra note 28, at 903 (quoting Still A-Troubling, WAUKESHA FREEMAN, Oct. 24,
1889, at 1).

32\osburg, 50 N.W. at 403. The context of Putney’s kick may have influenced the
court’s conclusion on liability. The court suggested that it might not have held Putney liable
had he kicked Vosburg “upon the play-grounds of the school” while “engaged in the usual
boyish sports,” instead of doing so after class “had been called to order by the teacher, and
after the regular exercises of the school had commenced.” Id.

33)d. at 404.

345ee, e.g., Montgomery & E. Ry. Co. v. Mallette, 9 So. 363, 366 (Ala. 1891) (holding
the defendant liable for aggravating plaintiff’s prior injury); Freeman v. Mercantile Mut.
Accident Ass’n, 30 N.E. 1013, 1014 (Mass. 1892) (“An injury which might naturally
produce death in a person of a certain temperament or state of health is the cause of his
death, if he dies by reason of it, even if he would not have died if his temperament or
previous health had been different.”); Hawkins v. Front St.-Cable Ry. Co., 28 P. 1021, 1024
(Wash. 1892) (allowing a plaintiff to recover when defendant’s negligence caused her child
to be stillborn, despite evidence of “insufficient nourishment™), overruled on other grounds
by Brown v. Brown, 675 P.2d 1207, 1213 (Wash. 1984).

35Keegan v. Minneapolis & St. Louis R.R. Co., 78 N.W. 965, 965 (Minn. 1899).

36d. at 965.

371d.; see also Spade v. Lynn & Bos. R.R., 52 N.E. 747, 748 (Mass. 1899) (holding
that “if the defendant’s servant did commit an unjustifiable battery on the plaintiff’s person,
the defendant must answer for the actual consequences of that wrong to her as she was, and
cannot cut down her damages by showing that the effect would have been less upon a
normal person”).

’;‘g [1901] 2 K.B. 669 at 679 (Eng.).

Id.



382 OHIO STATE LAW JOURNAL [Vol. 74:3

birth.40 The court awarded the woman damages, reasoning that it is “no answer
to the sufferer’s claim for damages that he would have suffered less injury or no
injury at all, if he had not had an unusually thin skull or an unusually weak
heart.”41

B. Development of the Doctrine

The eggshell plaintiff rule soon developed into a doctrine used by courts to
award damages in cases involving a variety of preexisting physical conditions.
As Jacob Stein notes, these cases generally fall into four categories.*2 First,
courts apply the rule when defendants unearth a latent condition ailing
plaintiffs.43 For example, in Reed v. Union Pacific Railroad Co.,** the plaintiff
was injured when his truck hit an exposed replacement rail as he crossed the
defendant’s train tracks, aggravating an unknown, preexisting degenerative disk
condition.*> A federal appellate court held that the plaintiff was entitled to a
jury instruction on the eggshell plaintiff rule; the fact that his condition was
previously unknown was of no consequence.46

Second, the rule applies when a defendant’s negligence re-activates a
plaintiff’s preexisting condition that had subsided due to treatment.#’ In
Bruneau v. Quick,*® the defendant performed an operation on the plaintiff’s
feet, which worsened an existing foot condition that the plaintiff had struggled
with her entire life.4° The defendant argued that his actions did not aggravate an
unknown preexisting condition.0 The court nonetheless concluded that
application of the eggshell plaintiff rule was appropriate and held the defendant

401d.

4114, at 679.

42 3ee JACOB A. STEIN, 2 STEIN ON PERSONAL INJURY DAMAGES § 11:1 (3d ed.).

431d. (“An illustration of this principle is a case involving a plaintiff with diabetes, who
is apparently in good health prior to the defendant’s conduct.”); see, e.g., Stoleson v. United
States, 708 F.2d 1217, 1221 (7th Cir. 1983); Owen v. Dix, 196 S.W.2d 913, 915 (Ark.
1946); Intermill v. Heumesser, 391 P.2d 684, 687 (Colo. 1964); Knoblock v. Morris, 220
P.2d 171, 174 (Kan. 1950); Royer v. Eskovitz, 100 N.W.2d 306, 308 (Mich. 1960); Nelson
v. Twin City Motor Bus Co., 58 N.W.2d 561, 563 (Minn. 1953); Watford v. Morse, 118
S.E.2d 681, 683 (Va. 1961); Reeder v. Sears, Roebuck & Co., 250 P.2d 518, 522 (Wash.
1952).

44185 F.3d 712 (7th Cir. 1999).

451d. at 714.

461d. at 716-17.

47 STEIN, supra note 42, § 11:1; see, e.g., Wise v. Carter, 119 So. 2d 40, 43 (Fla. Dist.
Ct. App. 1960); Dzurik v. Tamura, 359 P.2d 164, 165 (Haw. 1960); Walters v. Smith, 158
A.2d 619, 621 (Md. 1960); Rawson v. Bradshaw, 480 A.2d 37, 41 (N.H. 1984); Watson v.
Wilkinson Trucking Co., 136 S.E.2d 286, 291 (S.C. 1964); Cobb v. Waddell, 369 S.w.2d
743, 746 (Tenn. Ct. App. 1963).

48447 A.2d 742 (Conn. 1982).

4914, at 744-45.

50|d. at 750.
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liable for injuries that were “different in degree” because of plaintiff’s
condition.??

The third eggshell plaintiff category imposes liability on defendants if their
actions aggravate known, preexisting conditions that have not yet received
medical attention.52 For example, in Glamann v. Kirk,53 the defendant’s car
rear-ended the plaintiff’s truck, resulting in severe headaches from whiplash and
cervical spine injuries.>* The defendant argued that she should not be liable for
the extent of the injuries, on the theory that plaintiff’s headaches had been
caused in part by a fractured jaw from a prior car accident.>> The Alaska
Supreme Court rejected the argument and held defendant liable for the full
extent of plaintiff’s injuries.56

Finally, the eggshell plaintiff rule applies when a tortfeasor accelerates an
inevitable disability or loss of life due to a condition possessed by the plaintiff,
even when the injury would have eventually occurred in the absence of
defendant’s negligent conduct.5” McCahill v. New York Transportation Co.>8
provides a representative example of this category of eggshell plaintiff cases. In
that case, one of the defendant’s employees negligently drove a taxi and struck
the plaintiff, who suffered from alcoholism.>9 After sustaining various broken
bones, the plaintiff died in the hospital from a condition associated with
alcoholism.60 The court affirmed an award of additional damages even though
plaintiff’s alcoholism likely would have eventually resulted in his premature
death.61

In addition to these four categories, a few other features of the eggshell
plaintiff rule bear mentioning. First, the rule extends to injuries that do not

514, at 751.

52 STEIN, supra note 42, § 11:1 (“For example, a patient who has been found to have an
active case of diabetes can be treated with insulin. However, an injury may make the disease
materially more difficult to control or may result in complications. Such a result is properly
described as an aggravation of the preexisting condition.”); see, e.g., Maurer v. United
States, 668 F.2d 98, 99-100 (2d Cir. 1981); Pozzie v. Mike Smith, Inc., 337 N.E.2d 450, 453
(1. App. Ct. 1975); Reed v. Harvey, 110 N.W.2d 442, 448 (lowa 1961); Louisville Taxicab
& Transfer Co. v. Hill, 201 S.w.2d 731, 733 (Ky. 1947); Gallardo v. New Orleans
Steamboat Co., 459 So. 2d 1215, 1217 (La. Ct. App. 1984); Gregory v. Shannon, 367 P.2d
152, 154 (Wash. 1961).

5329 P.3d 255, 261 (Alaska 2001).

541d. at 257-58.

951d. at 258.

56d. at 261.

5T STEIN, supra note 42, § 11:1; see, e.g., Henderson v. United States, 328 F.2d 502,
504 (5th Cir. 1964); Holman v. T.I.M.E. Freight, Inc., 236 F. Supp. 462, 469 (W.D. Ark.
1964); Bemenderfer v. Williams, 745 N.E.2d 212, 218 (Ind. 2001); Hebenstreit v. Atchison
Topeka & Santa Fe Ry. Co., 336 P.2d 1057, 1061 (N.M. 1959).

5894 N.E. 616, 617-18 (N.Y. 1911).

59)d. at 617.

€0|q.

61)1d. at 618.
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immediately manifest themselves at the time of the defendant’s tortious
action.52 Second, the defendant must be at fault for the eggshell plaintiff rule to
apply—in order to trigger the rule, the court must first conclude that the
defendant breached a duty, and the breach caused the plaintiff’s harm.63 Third,
the rule imposes liability even when plaintiffs possess vulnerabilities of their
own making.64

Some scholars view the eggshell plaintiff rule “as an extension of the
foreseeability test, which does not require the extent of the injury to be
foreseeable, only the type.”85 Others view eggshell liability as an outright
exception to rules requiring foreseeability.%8 Indeed, “courts are usually candid
in recognizing that unforeseen personal injuries are not subject to the general
proximate cause rule that harm be foreseeable.”67

62 For example, the Supreme Court of North Carolina has allowed recovery for a
plaintiff who developed injuries three months after the defendant’s negligent acts. Lockwood
v. McCaskill, 138 S.E.2d 541, 546-47 (N.C. 1964).

63DaN B. DoBBs & PAUL T. HAYDEN, TORTS AND COMPENSATION: PERSONAL
ACCOUNTABILITY AND SOCIAL RESPONSIBILITY FOR INJURY 222 (3d ed. 1997).

641n Thompson v. Lupone, for instance, an obese plaintiff suffered first-degree burns
when a waitress negligently spilled hot coffee on her. 62 A.2d 861, 862 (Conn. 1948). The
plaintiff also slammed her knee against the counter in reaction to her burns. Id. The
plaintiff’s knee injury failed to improve in part because of her obesity, yet she still received
compensation. Id. at 862—63. The Connecticut Supreme Court upheld the award by reciting
the familiar eggshell plaintiff refrain: injurers must take victims as they find them. Id. at 863.

65 JoHN L. DIAMOND ET AL., UNDERSTANDING TORTS 221 (2000); see also EMERGING
ISSUES IN TORT LAaw 126 (Jason W. Neyers et al. eds., 2007) (noting that the question of
what is foreseeable “is usually framed in terms of whether the damage that has occurred was
of the same type as the damage that was foreseeable”; as long as “the type or kind of damage
could have been foreseen, it does not matter that its extent or the precise manner of its
occurrence could not have been foreseen”); DAVID W. ROBERTSON ET AL., CASES AND
MATERIALS ON TORTS 180 (3d ed. 2004) (distinguishing between type and extent of harm
and noting that in eggshell cases, the defendant will be liable “if some injury of the general
type plaintiff sustained was a foreseeable consequence of defendant’s negligent conduct,
although the extent of the injuries may be quite unexpected” (emphasis added)).

66 JoHN L. DIAMOND, CASES AND MATERIALS ON TORTS 26970 (2d ed. 2008).

671d. at 270; see also KEETON ET AL., supra note 10, at 292 (noting that there have been
“a considerable number of more or less unclassifiable cases of what can only be described as
freak accidents of a preposterous character, in which the fact that the defendant could not
possibly have foreseen the harm to the plaintiff has been held to be no bar to recovery”); P.
J. Rowe, The Demise of the Thin Skull Rule?, 40 Mob. L. Rev. 377, 387 (1977) (suggesting
that the “unwillingness of many judges, especially in personal injury cases, to particulari[z]e
the damage but to look at it ‘broadly’ is an indication of a desire to compensate the injured
without becoming over-involved in distinctions between different kinds or types of injury”).
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C. Eggshell Extensions: Mental Harm and Economic Injury

In recent decades, courts have extended the eggshell plaintiff rule to
psychological harms®8 and economic injuries.69 When it comes to psychological
harm, plaintiffs in most jurisdictions may now invoke the eggshell plaintiff rule
to recover for physical and emotional harms resulting from preexisting
psychological conditions.” For instance, in Bonner v. United States,”? the court
held the defendant liable for emotional injuries resulting from a car accident.”?
In that case, the plaintiff became permanently disabled months after the initial
accident.”® The treating physician found that the accident set in motion a series
of events leading to psychiatric illness.” After concluding that the accident was
a cause in fact of the plaintiff’s mental illness, the court held the defendant
liable for this psychological harm.”>

Courts have also employed the eggshell plaintiff rule to impose liability for
economic harm resulting from unforeseen or unknowable damage to property.’6

68See, e.g., Tompkins v. Cyr, 202 F.3d 770, 780 (5th Cir. 2000); Jenson v. Eveleth
Taconite Co., 130 F.3d 1287, 1294-95 (8th Cir. 1997); Wakefield v. NLRB, 779 F.2d 1437,
1438 (9th Cir. 1986); McBroom v. lowa, 226 N.W.2d 41, 45-46 (lowa 1975); Thames v.
Zerangue, 411 So. 2d 17, 19-20 (La. 1982); Freyermuth v. Lutfy, 382 N.E.2d 1059, 1064 &
n.5 (Mass. 1978). But see Munn v. Algee, 924 F.2d 568, 576 (5th Cir. 1991) (refusing to
extend the eggshell plaintiff rule to preexisting mental conditions).

69See, e.g., Martin v. Cnty. of L.A., No. B142528, 2002 WL 31117056, at *8 (Cal. Ct.
App. Sept. 25, 2002); Colonial Inn Motor Lodge, Inc. v. Gay, 680 N.E.2d 407, 416 (lll. App.
Ct. 1997); see also RESTATEMENT (THIRD) OF TORTS: LIAB. FOR PHYSICAL & EMOTIONAL
HARM § 31 cmt. d (2005) (noting that the eggshell plaintiff rule “is applicable to property, as
well”); Richard W. Wright, The Grounds and Extent of Legal Responsibility, 40 SAN DIEGO
L. Rev. 1425, 1491 (2003) (noting that, under the eggshell plaintiff rule, “the defendant must
take the plaintiff and the plaintiff’s property as the defendant finds them”). But see Rowe,
supra note 67, at 381 (“The thin skull rule is said not to apply to damage to property,
although authority is sparse.”).

705ee AARON D. TWERSKI & JAMES A. HENDERSON, JR., TORTS: CASES AND
MATERIALS 258 (2d ed. 2008). See generally Candice E. Renka, Note, The Presumed
Eggshell Plaintiff Rule: Determining Liability When Mental Harm Accompanies Physical
Injury, 29 T. JEFFERSON L. REv. 289 (2007). Courts also have held tortfeasors liable for
aggravation of emotional distress brought about by negligent third-party treatment of an
injury. See, e.g., Stoleson v. United States, 708 F.2d 1217, 1221 (7th Cir. 1983) (citing
Butzow v. Wausau Mem’l Hosp., 187 N.W.2d 349, 352-53 (Wis. 1971); Heims v. Hanke,
93 N.W.2d 455, 459 (Wis. 1958).

71339 F. Supp. 640 (E.D. La. 1972).

2d. at 641, 650.

31d. at 646.

741d. at 647.

51d. at 650.

76 This extension of the eggshell plaintiff rule seems to be conceptually rooted in the
classic English tort law case, In re Polemis & Furness, Withy & Co., [1921] 3 K.B. 560
(Eng.). See TWERSKI & HENDERSON, supra note 70, at 260 (noting the similarities between
the Polemis case and eggshell plaintiff cases). In Polemis, one of the defendant’s servants
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For example, in Colonial Inn Motor Lodge, Inc. v. Cincinnati Insurance Co.,”” a
slow-moving car backed into a hotel’s air-conditioning unit, ruptured a gas line,
and caused an explosion that damaged the building.”® The hotel owner sued the
motorist to recover for the resulting property damage.”® The defendant argued
“the explosion was too bizarre to be a natural and probable consequence of
slowly backing a car into the building.”8 The court rejected this argument,
holding that liability extends to unforeseeable harms as long as the defendant’s
negligence caused the injury in fact.8! It based its ruling on the eggshell plaintiff
rule, even though “the evidence suggests that a building rather than a person
may have had an ‘eggshell skull.”’82

D. Current Debate

Expansion of the eggshell plaintiff rule has not been without controversy.
Most notably, debate continues today over the rule’s application to mental or
psychological harm. J. Stanley McQuade argues in favor of this application,83
criticizing proposals to limit recovery to mental harms that an ordinary person
would sustain, or harms “reactivat[ed]” or *“exacerbat[ed]” when tortfeasors
have prior notice of a plaintiff’s eggshell status.84 Because psychological
trauma is almost always the result of a “prior predisposing condition[],”
McQuade argues that courts should treat mental harms the same way that they
treat preexisting physical conditions.8®

dropped a wooden plank on a ship’s hold, which happened to contain cans of benzene that
were leaking flammable vapors. In re Polemis & Furness, Withy & Co., [1921] 3 K.B. at
562-63. The plank caused a spark that ignited the vapors and destroyed the ship. Id. The
court held that plaintiffs were entitled to full judgment, and reasoned that the fact that the
resulting damage was “not the exact kind of damage one would expect is immaterial, so long
as the damage is in fact directly traceable to the negligent act.” Id. at 577. In other words,
“[o]nce the act is negligent, the fact that its exact operation was not foreseen is immaterial.”
Id.

77680 N.E.2d 407 (11l. App. Ct. 1997).

8)d. at 410-11.

91d. at 409.

80)d. at 414.

8114. at 416.

82|q.

83 See generally J. Stanley McQuade, The Eggshell Skull Rule and Related Problems in
Recovery for Mental Harm in the Law of Torts, 24 CAMPBELL L. REv. 1 (2001).

841d. at 6-7.

851d. at 39. But see Scott M. Eden, Note, | Am Having a Flashback . . . All the Way to
the Bank: The Application of the “Thin Skull”” Rule to Mental Injuries—Poole v. Copland,
Inc., 24 N.C. CeNT. L.J. 180, 181 (2001) (noting that “mental injury may be completely
subjective in its diagnosis, origin, and treatment,” and that extension of the “thin skull” rule
to these types of injuries “may create a flood of claims alleging that present outrageous
conduct has caused a past traumatic event to resurface”).
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Mark Levy and Saul Rosenberg disagree, and maintain that mental harm
should not receive the same treatment as physical harms.86 They contend that an
overbroad eggshell plaintiff rule “confuse[s] subsequence with consequence”—
assigning liability for psychological injuries simply on the basis of causation-in-
fact grossly oversimplifies the underlying causes of such injuries.87

Using Post-Traumatic Stress Disorder8® as an example, Levy and
Rosenberg argue that the eggshell plaintiff rule is inadequate to explain the
“complex constellation of interdependent factors that contribute to actual, as
well as merely alleged, mental damages.”8% They suggest that potential eggshell
plaintiffs undergo thorough investigations of their lives prior to and after any
injury sustained due to negligent conduct.®® Such inquiries would produce a “far
more scientifically accurate” determination of whether the alleged harms arose
from the defendant’s conduct or from the plaintiff’s preexisting mental
condition.®! Levy and Rosenberg’s proposed approach resists automatic burden
shifting and seeks to achieve a reliable method for calculating damages.®2

Another current—and controversial—debate surrounds the eggshell
plaintiff rule’s application to religious beliefs. Some commentators argue that
the rule should not extend to damages that result from a person’s religious

86 Mark I. Levy & Saul E. Rosenberg, The “Eggshell Plaintiff” Revisited: Causation of
Mental Damages in Civil Litigation, 27 MENTAL & PHYSICAL DISABILITY L. REp. 204, 204
(2003).

871d. at 205.

88 As Levy and Rosenberg explain:

Posttraumatic Stress Disorder (PTSD) may develop 30 days or so after a person
experiences a life-threatening event that engenders extreme feelings of helplessness,
fear, or horror. PTSD is the only psychiatric diagnosis where causation is implied by the
diagnosis, that is, the condition is assumed to be a reaction to the life-threatening event
that preceded it. Consequently, it is one of the few psychiatric conditions where the
concept of a mentally fragile plaintiff possessing particular vulnerabilities or “risk
factors” may indeed apply.

Id.

891d. But see Rachel V. Rose et al., Another Crack in the Thin Skull Plaintiff Rule: Why
Women with Post Traumatic Stress Disorder Who Suffer Physical Harm from Abusive
Environments at Work or School Should Recover from Employers and Educators, 20 TEX. J.
WOMEN & L. 165, 168 (2011) (arguing that “abusive behavior in educational and work
environments can cause physical harm to PTSD sufferers and open the negligent actors up to
tort law liability under the universally accepted ‘thin skull’ plaintiff rule).

90 |_evy & Rosenberg, supra note 86, at 205-06.

91)d. at 206.

925ee id. In addition to causation issues, scholars also have considered the more
fundamental question of the rule’s fairness in psychological cases. See EMERGING ISSUES IN
ToRT LAwW, supra note 65, at 127 (suggesting that psychiatric harm and physical injury
appear to be distinct forms of damages in cases where the plaintiff suffers a minor physical
injury but has a “constitutional predisposition to psychiatric harm,” undercutting the
rationale for applying the eggshell plaintiff rule to mental injuries).
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convictions (e.g., a refusal to accept blood transfusions).?3 Others suggest that
religious beliefs constitute an integral component of each human being,
analogous to preexisting mental and physical conditions.94 As such, injuries
exacerbated by religious strictures should qualify for additional damages under
the eggshell plaintiff rule.®> Although the debate is far from settled, courts
considering this issue have so far refused to include religious beliefs in the
category of preexisting conditions that trigger the eggshell plaintiff rule.%

Most recently, discussion has focused on the eggshell plaintiff rule’s
implications in the media age. For example, Annika Martin argues that the rule
should be extended to victims of pro-eating disorder websites, to hold those
websites liable for exacerbating eating disorders.®’” Martin notes that other
media tort cases have considered the psychological state of victims, and
contends that viewers of pro-eating disorder websites are eggshell victims due
to their psychological vulnerabilities.%

93See, e.g., Beth Linea Carlson, Comment, “Blood and Judgment”: Inconsistencies
Between Criminal and Civil Courts When Victims Refuse Blood Transfusions, 33 STETSON
L. Rev. 1067, 1081-82 (2004) (arguing that, unlike preexisting physical or mental
conditions, religious beliefs are based on voluntary and conscious reasoning and thus should
not give rise to eggshell vulnerability).

943ee, e.g., Anne C. Loomis, Comment, Thou Shalt Take Thy Victim as Thou Findest
Him: Religious Conviction as a Pre-existing State Not Subject to the Avoidable
Consequences Doctrine, 14 GEO. MASON L. Rev. 473, 493-98 (2007); Jennifer Parobek,
Note, God v. The Mitigation of Damages Doctrine: Why Religion Should Be Considered a
Pre-Existing Condition, 20 J.L. & HEALTH 107, 110 (2007); Jeremy Pomeroy, Note, Reason,
Religion, and Avoidable Consequences: When Faith and the Duty to Mitigate Collide, 67
N.Y.U. L. Rev. 1111, 1152 (1992); see also Marc Ramsay, The Religious Beliefs of Tort
Victims: Religious Thin Skulls or Failures of Mitigation?, 20 CAN. J.L. & JURISPRUDENCE
399, 400 (2007) (arguing that “religious victims® choices occur within a highly protected
zone of personal choice” and, as a result, “constitutional commitments to religious freedom
and equality require us to treat these choices as reasonable ones”).

95 gee Pomeroy, supra note 94, at 1156.

96 See, e.g., Munn v. Algee, 924 F.2d 568, 576 (5th Cir. 1991); Williams v. Bright, 658
N.Y.S.2d 910, 915 (N.Y. App. Div. 1997); see also TWERSKI & HENDERSON, supra note 70,
at 259 (“While the thin skull rule encompasses most injuries flowing directly from the
defendant’s negligent conduct, plaintiffs who suffer special injuries as a result of religious
beliefs or past mental trauma may not take advantage of the rule.”).

97 Annika K. Martin, “Stick a Toothbrush Down Your Throat”: An Analysis of the
Potential Liability of Pro-eating Disorder Websites, 14 Tex. J. WOMEN & L. 151, 173-74
(2005). According to Martin, “pro-eating disorder” websites include sections that list low
calorie foods, and provide advice on how to avoid eating and hide an eating disorder. 1d. at
155. Additionally, the websites generally include ““inspiring’ photographs of extremely thin
celebrities and fashion models.” Id. at 155 n.19.

98d. at 174. Although Martin admits that it would be difficult to determine whether the
harm resulted from a particular website or from plaintiff’s preexisting condition, she
nonetheless concludes that defendants operating such websites could potentially be liable for
some of the harm under the existing eggshell plaintiff rule. Id.
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In sum, the eggshell plaintiff rule is now a universally accepted principle,
although the rule’s exact scope remains in flux. Under the rule, defendants take
plaintiffs as they find them and are liable for the full extent of the harm they
cause. Liability is based on plaintiffs’ preexisting physical and mental makeup,
not on the foreseeable extent of damages.

I11. EGGSHELL ECONOMICS: EXAMINING THE RULE’S BEHAVIORAL
INCENTIVES

With this background in mind, we examine the behavioral incentives of the
eggshell plaintiff rule. We start by articulating the need for an economic
analysis of the rule.99 Next, we outline the basic economic argument in favor of
eggshell liability: the rule arguably preserves tort law’s deterrence function by
tying damages to actual harm, ensuring that injurers internalize the full cost of
their actions.100 We then critique this argument by describing the ways in which
the eggshell plaintiff rule misaligns private and social incentives.201 Our
discussion initially focuses on the rule’s effect on the incentives of injurers,102
and then examines its effect on victims’ incentives.103 We conclude that the
eggshell plaintiff rule misaligns parties’ incentives in socially undesirable ways.

A. Revisiting the Rule: The Need for an Economic Analysis

The American tort system serves three primary policy goals: deterrence of
wrongful conduct, corrective justice, and victim compensation.194 Historically,
tort law played an especially important role in making victims whole, as
insurance markets did not develop until the late nineteenth century, and
plaintiffs had no other means of obtaining compensation for their injuries.105
Despite the extensive development of insurance markets in the twentieth
century, there remains a strong belief today that one of the primary purposes of

99See infra Part I11.A.

100 see infra Part 111.B.

101 gee infra Part 111.C-D.

102 gee infra Part 111.C.

103 5ee infra Part 111.D.

104 gee F. Patrick Hubbard, The Nature and Impact of the “Tort Reform” Movement, 35
HOFSTRA L. REv. 437, 445-47 (2006); Nancy L. Manzer, Note, 1986 Tort Reform
Legislation: A Systematic Evaluation of Caps on Damages and Limitations on Joint and
Several Liability, 73 CORNELL L. REvV. 628, 638-39 (1988); see also SHAVELL, supra note
22, at 268 (noting that tort law is rooted in the “classical and intuitively appealing notion of
corrective justice, that a wrongdoer should compensate his victim”).

105 SHAVELL, supra note 22, at 269; see also Henry Hansmann & Reinier Kraakman,
Toward Unlimited Shareholder Liability for Corporate Torts, 100 YALE L.J. 1879, 1926
(1991) (“Liability insurance was poorly developed in the middle of the nineteenth century.
Weak actuarial data and the regionalism of insurance markets limited opportunities to
diversify risks.”).
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tort law is to “restore injured parties to their original condition, insofar as the
law can do this, by compensating them for their injury.”106

Because the eggshell plaintiff rule exemplifies the notions of victim
compensation and corrective justice, several scholars view the rule as
“expressly moral.”197 And yet application of the rule can be anything but fair.
Depending on the case, one’s sense of justice could favor a slightly negligent
injurer who faces financial ruin if forced to fully compensate the victim for
unforeseeable, extraordinary losses. In Bartolone v. Jeckovich,198 for example, a
driver in a car accident was ordered to pay $500,000 because the injured
driver’s “relatively minor” whiplash progressed into a debilitating mental
disorder.109 Given the facts of the case, one could reasonably argue that the
outcome was unjust.

More than a century has passed since courts began using the eggshell
plaintiff rule.110 Rather than continuing to assume the rule’s veracity, courts and
scholars should critically examine the rule’s behavioral incentives. We do so
through an economic approach, which focuses primarily on reducing risk
through the adoption of legal rules that deter harmful conduct and provide
incentives toward safety.111

Economic analysis takes into account several principles that are not always
considered by a traditional tort law analysis. Most notably, it seeks to maximize
social welfare, defined as the sum of the benefits from a particular action, minus
its social costs.112 Liability is set at a level that ensures that the only persons
who engage in a particular activity are those who obtain more utility from their
actions than the harm they cause to society.113 Under an economic approach, the

106 \/|cTOR E. SCHWARTZ ET AL., PROSSER, WADE, AND SCHWARTZ’S TORTS: CASES AND
MATERIALS 1-2 (12th ed. 2010).

107 camille A. Nelson, Considering Tortious Racism, 9 DEPAUL J. HEALTH CARE L. 905,
957 (2005) (explaining the theory that “the innocent plaintiff, however vulnerable or
peculiar, should not bear the costs of the accident”); see also Dennis Klimchuk, Causation,
Thin Skulls and Equality, 11 CaN. J.L. & JURISPRUDENCE 115, 116 (1998) (arguing that “the
principle of equality requires that we adopt the thin skull rule”).

108481 N.Y.S.2d 545 (N.Y. App. Div. 1984).

10914, at 546.

110 5ee Voshurg v. Putney, 50 N.W. 403, 404 (Wis. 1891).

1115ee SHAVELL, supra note 22, at 268 (noting that “if the liability system has a real
purpose today, it must lie in the creation of incentives to reduce risk”); see also W. Kip
Viscusl, REFORMING PRODUCTS LIABILITY 89-94 (1991) (arguing that tort liability should
be imposed when there is “a failure to fully appreciate the risks that are present™).

12g5ee, e.g., A. Mitchell Polinsky & Steven Shavell, The Uneasy Case for Product
Liability, 123 HaARv. L. Rev. 1437, 1440 n.7 (2010) (summarizing the “social welfare-
maximizing” goal underlying the economic analysis of the law, with citations to several
leading authorities).

113 1mportantly, the economic approach recognizes that “not all injuries can or even
should be deterred”—in other words, some activity is desirable even though it will result in
harm as well. Dustin E. Buehler & Steve P. Calandrillo, Baseball’s Moral Hazard: Law,
Economics, and the Designated Hitter Rule, 90 B.U. L. Rev. 2083, 2096 (2010); Steve P.
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primary goal of our liability system is the optimal alignment of private and
social behavioral incentives—not compensation of victims per se—because
accident insurance is widely available to accomplish the latter purpose.114

B. The Basic Argument in Favor of the Eggshell Plaintiff Rule

The few scholars who have briefly examined the economics of eggshell
plaintiffs assume that the current rule properly aligns injurers’ incentives.115
Richard Posner and Steven Shavell cite the rule in support of their general
argument that tort damages should equal the actual harm caused by injurers.116
By tying damages to actual harm (rather than a “foreseeable” level of harm),
liability rules ensure that injurers fully internalize the harm they cause,
preserving tort law’s deterrence function even when multiple levels of harm are
possible.117

A simple unilateral accident model illustrates the economic allure of the
eggshell plaintiff rule as part of a damages-equal-actual-harm approach.118
Suppose that someone owns a vicious (but beloved) dog that is prone to biting
people.119 Assume that 90% of victims would sustain “normal” damages of
$100 from a dog bite, and that 10% would suffer $10,000 in damages because

Calandrillo, Responsible Regulation: A Sensible Cost-Benefit, Risk Versus Risk Approach to
Federal Health and Safety Regulation, 81 B.U. L. Rev. 957, 979 (2001); see also SHAVELL,
supra note 22, at 179 (noting that “the optimal level of care may well not result in the lowest
possible level of expected accident losses”™).

1145ee MARK C. RAHDERT, COVERING ACCIDENT COSTS 42 (1995) (“First-party health
and/or accident insurance is now widely available to many potential victims, usually through
the relatively efficient mechanism of group policies maintained by employers.”); see also
Douglas H. Cook, Personal Responsibility and the Law of Torts, 45 Am. U. L. Rev. 1245,
1266-68 (1996) (discussing the utilization and availability of insurance).

1155ee, e.g., POSNER, supra note 22, at 238-39; SHAVELL, supra note 22, at 236-37.

116 posNER, supra note 22, at 238; SHAVELL, supra note 22, at 236-37; see also Louis
Kaplow & Steven Shavell, Fairness Versus Welfare, 114 HARv. L. Rev. 961, 1333 (2001)
(referencing the argument that “the valuations employed in measuring tort damages or in
performing cost-benefit analysis . .. should reflect actual harm rather than victims’
uninformed ex ante estimates”).

1175ee SHAVELL, supra note 22, at 236-37 (noting that if damages fall short of actual
harm, incentives to reduce risk will be inadequate, and if expected damages exceed harm,
incentives to reduce risk will be too high). This calculation also assumes “rational” actors.
“That is, they are forward looking and behave so as to maximize their expected utility.” Id.
at 1.

118n unilateral accidents, “the actions of injurers but not of victims are assumed to
affect the probability or severity of losses.” Steven Shavell, Strict Liability Versus
Negligence, 9 J. LEGAL STuD. 1, 1 (1980). In bilateral accident scenarios, “potential victims
as well as injurers may influence the probability or magnitude of accident losses.” Id. at 6.

1195ee SHAVELL, supra note 22, at 197 (describing a similar hypothetical).
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they are particularly vulnerable to bites (e.g., they are unusually susceptible to
bacterial infections, or have brittle skin or bones).120

Suppose also that the owner’s willingness to walk her dog in less populated
areas of the city affects the probability of dog bites. If the owner exercises no
care and walks the dog in her heavily populated neighborhood, there is a 30%
chance of a dog bite. Alternatively, for a cost of $10 the owner can exercise a
moderate level of care by driving to a less dense neighborhood,?1 which
reduces the probability of a dog bite to 10%. And for a cost of $20, the owner
can exercise a high level of care by driving to a remote area of town, reducing
the chance of a dog bite to 5%.122

The following table shows the expected accident losses and social costs
associated with the levels of care described abovel23:

Table 1: Level of Care, Accidents, and Social Costs

Level of Cost of Accident Expected Total
Care Care Probability Accident Losses Social Costs
30% x (90% x 100
None 0 30% + 10% x 10,000) 0_+ 321
_ =327
=327
10% x (90% x 100
Moderate 10 10% + 10% x 10,000) 10_+ 109
_ =119
=109
5% x (90% x 100
High 20 5% +10%x 10,000) | 20*+545
ey =745

The table illustrates that it is socially desirable for the owner to exercise a
high level of care by driving to a remote area of town—the total social cost of
doing so is $74.50 (the $20 cost of care plus $54.50 in expected accident losses
to both normal and eggshell victims).124 These social costs are significantly less

120 These assumptions regarding the severity of harm and the proportion of normal
versus eggshell victims are purely hypothetical; we use them merely to illustrate one
possible outcome under our model. Obviously policymakers should adjust these numbers to
reflect available accident data.

121 The hypothetical $10 cost of care could conceivably include the cost of gas, vehicle
depreciation, lost time, etc.

122 Assume for the sake of simplicity that the various probabilities of risk and costs of
care in this model are constant. In other words, the costs of care and associated probabilities
of dog bites are not affected by other variables, such as time of day, day of the week,
weather, etc.

123 For a similar model and table illustrating the relationship between the care of injurers
and accident risks, see SHAVELL, supra note 22, at 179.

1245ee jd. at 178 (identifying the “social goal” of an economic approach as the
“minimization of the sum of the costs of care and of expected accident losses”).
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than the social costs associated with no care ($327) or a moderate level of care
($119).125 Thus, the law should incentivize the owner to exercise a high level of
care in order to maximize social welfare.126

Assuming that a dog owner has perfect information regarding the relevant
costs of care and accident probabilities, the eggshell plaintiff rule will
incentivize her to exercise an optimal level of care.12” This is true regardless of
whether the rule is used in tandem with strict liability or negligence.128 If courts
apply the eggshell plaintiff doctrine with strict liability rules, the owner is liable
for all of the harm her dog causes, including any injuries to eggshell
plaintiffs.122 The owner will internalize the full social cost of her actions and
will exercise high care to minimize her total expected costs.130 And if courts
instead apply the eggshell plaintiff doctrine with negligence rules, that approach
also induces optimal behavior as long as courts set the due care standard to
equal high care.131 If that is the case, the dog owner will exercise a high level of
care to avoid liability altogether.132

In addition to the eggshell plaintiff rule’s effect on the level of care, the rule
arguably induces injurers to engage in an optimal level of activity, at least when
strict liability applies. Generally, it is socially desirable for an individual to
continue to engage in an activity as long as the utility he gains exceeds total

125 5ee id. (comparing the total social costs of various levels of care).

126 Although in our example it is socially optimal for the injurer to exercise the highest
possible level of care, this will not always be the case. If the marginal increase in the cost of
care exceeds the marginal decrease in expected accident losses, it is possible (and perhaps
likely) that the optimal level of care will be moderate, not high. See id. at 179.

127 5ee POSNER, supra note 22, at 238-39 (suggesting that the eggshell plaintiff rule
induces socially optimal behavior); SHAVELL, supra note 22, at 229 (discussing the effect of
parties’ misperception of risk and the level of due care).

128n reality, most states have imposed some form of strict liability for dog bites,
although the law varies by jurisdiction. See Hilary M. Schwartzberg, Note, Tort Law in
Action and Dog Bite Liability: How the American Legal System Blocks Plaintiffs from
Compensation, 40 CoNN. L. REv. 845, 857 (2008); Rebecca F. Wisch, Quick Overview of
Dog Bite Laws, ANIMAL LEGAL & HisT. CENTER (2004), http://www.animallaw.info/articles/
gvusdogbite.htm (last visited Aug. 1, 2012).

1295ee POSNER, supra note 22, at 226-31 (outlining the economics of strict liability);
SHAVELL, supra note 22, at 179-80 (same).

130 Explained in more detail, the dog owner would exercise a high level of care under a
strict-liability-plus-eggshell-plaintiff-rule regime because the total expected cost of $74.50
(the $20 cost of care, plus $54.50 in expected liability resulting from accidents with 5%
probability) is less than the total expected cost of $327 if she exercises no care, and it is also
less than the total expected cost of $119 if she exercises a moderate level of care.

1311t is debatable whether courts actually set the due care standard at optimal levels. See
SHAVELL, supra note 22, at 224-29.

132 5ee Shavell, supra note 118, at 2 (noting that “under the negligence rule all that an
injurer needs to do to avoid the possibility of liability is to make sure to exercise due care if
he engages in his activity”); see also POSNER, supra note 22, at 213-17; SHAVELL, supra
note 22, at 180.
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social costs (costs of care plus expected accident losses).133 Using the example
described above, suppose that legal rules properly incentivize the dog owner to
exercise an optimal level of care—each time of day she walks her dog the cost
of care is $20, and expected accident losses are $54.50.134 Suppose also that the
dog owner derives $100 in utility the first time each day she walks her dog, $50
in utility the second time she walks her dog, and only $30 in utility the third
time she walks her dog.135

The following table shows the utility and total social costs associated with
the levels of activity described abovel36;

Table 2: Level of Activity, Utility, and Social Costs

Expected
Lev_e I.Of T(_)t_al s o Accident | Total Cost | Utility Minus Cost
Activity | Utility Care L
0Sses
0 0 0 0 0 0
20+ 545 100-74.5
1 100 20 54.5 — 745 _ o5
40 + 109 150 - 149
2 150 40 109 — 149 _1
60 + 163.5 180 -223.5
3 180 60 163.5 — 9235 — 435

This table illustrates that it is socially desirable for the owner to walk the
dog only once per day because that level of activity maximizes social welfare at
$25.50. Additional walks are socially undesirable because the increase in total
cost exceeds the marginal increase in the dog owner’s utility.137

133 SHAVELL, supra note 22, at 193; see also T. Randolph Beard et al., Tort Liability for
Software Developers: A Law & Economics Perspective, 27 J. MARSHALL J. COMPUTER &
INFO. L. 199, 219 (2009) (noting that “when the level of activity is added to the model, the
social goal is to maximize social welfare; whereas before, the goal was simply to minimize
social cost”).

134 For sake of simplicity, we assume that any increase in the dog owner’s activity level
will lead to a proportional increase in both the cost of care and expected accident losses. In
other words, if the owner walks the dog once, the cost of care will be $20 and expected
accident losses will be $54.50; if she walks the dog twice, the cost of care and expected
accident losses will double to $40 and $109 respectively.

135This reflects the reality that “marginal benefits diminish as the actor increases his
activity level . . . because the actor gains less in utility from an additional unit of the activity
as his activity level expands.” Keith N. Hylton, The Economics of Public Nuisance Law and
the New Enforcement Actions, 18 Sup. CT. ECON. REv. 43, 49 n.8 (2010).

136 For a similar model illustrating the relationship between activity levels, accident
losses, and social welfare, see SHAVELL, supra note 22, at 194-97.

137 5ee id. (comparing the total social costs of various levels of activity).
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From an economic standpoint, the eggshell plaintiff rule ensures optimal
levels of activity by forcing injurers to internalize the full cost of accident losses
(including losses suffered by vulnerable victims).138 Expected accident losses in
Table 2 include damages to eggshell dog-bite victims; thus, the dog owner
internalizes the full extent of harm caused by her activity. She will walk her dog
exactly once per day, which is socially optimal.

Note, however, that legal rules will induce a socially optimal level of
activity only in the context of strict liability.139 If negligence law applies
instead, exercise of due care will absolve the injurer from liability for accident
losses, and as a result the injurer will keep engaging in the activity as long as
the marginal increase in her utility exceeds the costs of care.140 Applied to our
example above, if the owner takes due care each time she walks her dog, she
will be absolved from negligence liability and will have no reason to consider
the accident losses resulting from her actions.14l As a result, a dog owner
subject to negligence liability will engage in a socially excessive level of
activity—she will walk her dog three times because she gains $180 in utility for
only $60 in care (the additional $163.50 in cost imposed on society is not her
problem).142 The presence or absence of the eggshell plaintiff rule does not
affect the dog owner’s behavior in this scenario because she has no reason to
consider expected accident losses.143

In sum, the main economic argument in support of the eggshell plaintiff
rule is that the rule ensures that tort damages equal actual harm, incentivizing
injurers to exercise an optimal level of care. In the context of strict liability, the

1385ee POSNER, supra note 22, at 238-39 (suggesting that the eggshell plaintiff rule
induces socially optimal behavior).

139 5ee SHAVELL, supra note 22, at 196-99.

140gee id. at 196 (noting that injurers who take du