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Ciliberti, Vito A., M.S., Forestry

A ccess t o  th e  P u b lic  Lands in  Montana (67 pp»)

D ir e c to r :  S id n e y  s. F r i s s e l l  3

Expanding p o p u la tio n , in c r e a s in g  in t e r e s t  in  outdoor r e c r e a t io n ,  
t e c h n o lo g ic a l  changes r e s u lt in g  in  more in t e n s iv e  and e x te n s iv e  
outdoor r e c r e a t io n  o p p o r tu n it ie s ,  in  co n ju n ctio n  w ith  in cr ea se d  
l e i s u r e  tim e and a f f lu e n c e  have r e s u lt e d  i n  g r e a te r  demand fo r  t h e  
r e c r e a t io n a l  u se o f  p u b lic  la n d s .

In  many areas th e  demand fo r  in c r e a se d  use has been met w ith  
th e  sclosure o f  a c c e ss  r o u te s  t c  th e  p u b lic  la n d s  by p r iv a te  
p a r t ie s .

F ed era l p u b lic  lan d s are g e n e r a lly  a v a i la b le  fo r  a l l  l e g a l  r e c 
r e a t io n a l  a c t i v i t i e s .  About 30% o f  Montana-owned lan d s are n o t .

The study  encompassed l e g a l  resea r ch  regard in g  a c c e s s ,  th e  
a n a ly s is  o f  U.S.  F o rest S e r v ic e  and Bureau o f  Land Management 
a c c e ss  p o l ic y  and two i l l u s t r a t i v e  exam ples o f  a c c e ss  r e s tr ic t io n s  
in  Montana to  ( l ) e lu c id a t e  th e  r ig h t  o f  th e  p u b lic  t o  u se  p u b lic  
la n d s , ( 2 ) a n a lyze  th e  a p p lic a t io n  o f  th e  law  regard in g  a c c e ss  to  
p u b lic  la n d s , ( 3 ) examine th e  r o le  o f  th e  F orest S e r v ic e  and th e  
Bureau o f  Land Management r e l a t iv e  to  p ro v id in g  and m ain ta in in g  
a c c e s s  to  p u b lic  la n d s .

E x is t in g  l e g i s l a t i o n ,  in  a d d it io n  to  court a p p lic a t io n  o f  th e  
la w , p ro v id es  adequate precedent reg a rd in g  th e  r ig h t  o f  th e  public 
to  u se  fe d e r a l la n d s  fo r  le g it im a te ,  p u rp oses. Expanded and a c t iv e  
u se o f  e x i s t in g  law  i s  needed to  p ro tec t th e  p u b l ic ’ s r ig h t  to  
u se  fe d e r a l la n d s .

Montana law s regard in g  s t a t e  lan d s must be .m odified  to  accomo
d ate  p u b lic  r e c r e a t io n a l  u se .

The U.S.  F o rest S e r v ic e  and th e  Bureau o f  Land Management have 
adequate a d m in is tr a t iv e  a u th o r ity  to  r e s o lv e  alm ost a l l  p u b lic  
a c c e ss  problem s. T h is a u th o r ity  i s  seldom  used and a cce ss  to  th e  
p u b lic  la n d s  i s  b e in g  l o s t  f a s t e r  than i t  can be rep la ced .
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CHAPTER I 

INTRODUCTION

In r e c e n t  y e a r s  changing socio-economic  c o n d i t io n s  have been 

m a n i f e s t  in  many ways in  th e  United S t a t e s .  Perhaps th e  most obvious 

e f f e c t  has been th e  in c r e a s in g  i n t e n s i t y  of  land use as  a r e s u l t  o f  ex

panding p o p u la t io n ,  t e ch n o lo g ica l  development,  and a g r e a t e r  amount of  

l e i s u r e  t ime.  While much o f  th e  in c r e a s e  in  land use has been appro

p r i a t e l y  d i r e c t e d  toward p u b l i c ) l a n d s ,  many o f  t h e  a reas  a d j a c e n t  to  

p r i v a t e  land  ho ld ings  a r e  no t  a v a i l a b l e  to  t h e  p u b l i c .

Until  r e c e n t  t im e s ,  access  to  th e  p u b l i c  lands  was no t  cons idered  

a problem of  major consequence,  a l though  t h e r e  have been occas iona l  con

f l i c t s  s in c e  l a t e  f r o n t i e r  t im es .  The popu la t ion  o f  t h i s  e a r l i e r  p e r io d ,  

c h a r a c t e r i z e d  by r e l a t i v e l y  low numbers, moderate  a f f l u e n c e ,  t h e  l a s t  

r e a l  v e s t i g e s  o f  r e g io n a l i sm  and moderate m o b i l i t y ,  d id  no t  p la ce  an un

due p re s su re  upon th e  use o f  pu b l ic  lands .  In t h i s  e ra  people  did  not 

t r a v e l  g r e a t  d i s t a n c e s  to  escape  from th e  huge m e t r o p o l i t a n  a r e a s  o f  th e  

p r e s e n t .  Those persons d e s i r i n g  to  c ro s s  p r i v a t e  lands  t o  reach  the  

p u b l i c  domain were g e n e r a l l y  a llowed t o  do so because such usage was 

l i g h t  and r e l a t i v e l y  i n f r e q u e n t .

In th e  l a t e  1950 's and 19601s d ramat ic  popu la t ion  growth, expanding 

i n d u s t r i a l i z a t i o n ,  g r e a t l y  in c re a s e d  a f f l u e n c e ,  expanding tech n o lo g ica l  

development and a h igh ly  mobi le  popu la t ion  i n t e n s i f i e d  p re s su re  upon land 

use.  I n c r e a s i n g l y ,  those  ask ing  f o r  permiss ion  to  c ro s s  p r i v a t e  land 

were l i k e l y  t o  be s t r a n g e r s .  In many cases  th e  land o b s t r u c t i n g  access  

to  t h e  p ub l ic  domain was a l s o  owned by o u t s i d e r s .  The land ho ld ing  and 

use  p a t t e r n s  were r a p i d l y  changing. Loss o f  access  i s  a cu te  where the

1
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p u b l ic  lands  a re  e n t i r e l y  enc losed  by p r i v a t e  lands o r  where access  roads  

t h a t  c ro s s  p r i v a t e  land t o  reach p u b l i c  land  have been c lo sed  by the  

p r i v a t e  owner.

The r e f u s a l  o f  access  has been r e a l i z e d  in th e  den ia l  o f  t h e  use of  

p r i v a t e  lands  f o r  access  r o u t e s ,  the  c lo s u r e  of  p r e s c r i p t i v e  r i g h t - t y p e  

roads  ( roads  with  a h i s t o r y  o f  pu b l ic  use) and th e  a c q u i s i t i o n  o f  p r i v a t e  

p ro p e r ty  e x p r e s s ly  to  f r u s t r a t e  access  to  a d j a c e n t  p u b l i c  l a n d s .  Some 

lan d h o ld e rs  mere ly  d id  no t  want t o  be bo thered  with  the  genera l  p u b l ic  

whi le  o th e r s  sought t o  r e s t r i c t  usage o f  pub l ic  lands  th e reb y  r e s e r v i n g  

the  re so u rce  f o r  themselves .

The primary a b j e c t i v e  o f  t h i s  r e s ea rc h  e f f o r t  i s  t o  d e f in e  the  n a tu re  

and e x t e n t  o f  th e  problems o f  access  t o  p u b l i c  lands  a c ro s s  p r i v a t e  l a n d s .  

The r i g h t s  o f  th e  p u b l ic  in  r e l a t i o n  to  f e d e r a l  and s t a t e  s t a t u t e s  and the  

a p p l i c a t i o n  o f  law to  access  a re  exp lo red  as a means o f  d e f i n i n g  remedies 

to  c o r r e c t  i n e q u i t i e s  in  p u b l ic  access  t o  p u b l ic  la n d s .  The r o l e s  o f  the  

v a r io u s  land  hold ing  agenc ies  (Bureau o f  Land Management, F o re s t  Se rv ice )  

and governmental  bodies (county  commissioners) a r e  examined to  r e l a t e  

t h e i r  a c t i v i t i e s  to  problems o f  access  t o  p u b l ic  la n d s .  Recommendations 

based on t h i s  s tudy a re  p re sen ted  as a means of  r e s o lv in g  both th e  pu b l ic  

and p r i v a t e  i n t e r e s t  r e l a t i v e  t o  p u b l ic  access  t o  p u b l ic  l a n d s .

The re s e a rc h  m a t e r i a l s  used f o r  t h i s  s tudy  in c lude  the  law en cy c lo 

pedias  (American J u r i s p r u d e n c e ,  Corpus J u r i s  Secundum, Montana D i g e s t ) , 

Federal  and Montana S t a t u t e s  r e . l a t in g  to  th e  s u b j e c t  and th e  f e d e r a l  and 

s t a t e  c o u r t  cases  bear ing  d i r e c t l y  upon the  i s s u e  as o f  August 30,  1972. 

The remainder o f  the  source  m a t e r i a l s  was ob ta ined  by personal i n te rv ie w  

and w r i t t e n  correspondence .



CHAPTER I I  

CONCEPTS OF EASEMENTS

Access to  th e  p u b l ic  domain where i t  i s  a d j a c e n t  to  p r i v a t e  lands  

must be cons ide red  in terms o f  th e  laws c o n t r o l l i n g  the  use o f  land .

These laws and the  concept o f  p r i v a t e  p ro p e r ty  ownership and use in th e  

United S t a t e s  form the  b a s i s  f o r  unde rs tand ing  the  l i m i t a t i o n s  o f  a c c e ss .  

The r i g h t s  o f  p r i v a t e  p ro p e r ty  ownership a re  e s s e n t i a l l y  the  very b a s i s  

o f  the  American f r e e  e n t e r p r i s e  system. Governmental con t ro l  o f  p r i v a t e  

lands can be made to  appear a n t i t h e t i c a l  to  t h i s  r i g h t .  Hence th e  r e c -
i

t i f i c a t i o n  o f  access  d e f i c i e n c i e s  has to  be made w i th in  the  law and in 

such a manner as ' to p r o t e c t  both th e  p u b l i c  and p r i v a t e  i n t e r e s t s  in 

land usage.  In. t h i s  c o n te x t ,  th e  r e s o l u t i o n  o f  access  to p u b l i c  lands  

does not lend i t s e l f  to  s imple  s o l u t i o n s .  The problems of  access  a re  

f u r t h e r  complicated  by th e  n a tu re  o f  the  land ho ld ing  p a t t e r n s  wherein
• 7

th e  p u b l ic  lands  a r e  f r e q u e n t l y  i s o l a t e d  from p u b l i c  Jnghways by p r i v a t e  

lands  o r  a r e  he ld  in  an a l t e r n a t e  checkerboard ownership p a t t e r n .  Con

s e q u e n t ly ,  i t  becomes necessa ry  to  develop an overview o f  laws r e l a t i n g/>
//

to access  with an emphasis upon the  laws o f  Montana.

rB a s ic a l ly  an unau tho r ized  presence  upon/land  owned by a n o th e r  i s  

viewed as  a t r e s p a s s .  In th e  c o n te x t  o f  acce ss  to  pu b l ic  l a n d s ,  any un-
(7

a u th o r i z e d  e n t r y  upon the  lands  o f  ano ther  e n ro u te  to  ad jo in in g  p u b l ic  

lands  can be cons t rued  as being a t r e s p a s s  and i s  unlawful (3 ,  Sec. 11 ) .  

In th e  case  o f  Herr in  v. S u the r l and  74 Mont 58 (1925) th e  c o u r t  found 

the  de fendan t  g u i l t y  o f  t r e s p a s s  by break ing  a fence  on the  land  o f  the  

p l a i n t i f f  wh i le  en rou te  to  p u b l i c  l an d .  In t h i s  case  th e  c o u r t  ru led

3



4

t h a t  t h e  de fendan t  had a r i g h t  to  use the  p u b l ic  land  and n e c e s s a r i l y  

the  r i g h t  to  reach t h a t  land  bu t  ques t ioned  the  d e f e n d a n t ' s  methods. The 

de fendan t  was a l so  found g u i l t y  o f  t r e s p a s s i n g  by t ram p l ing  and d e s t r o y 

ing the  g ra s s  on th e  p l a i n t i f f ' s  land .  Since the  law i n f e r s  some damage 

from every  unau thor ized  e n t r y ,  nominal damages a r e  r e c o v e ra b le  in  the  

amount t h a t  w i l l  c o n s t i t u t e  j u s t  compensation f o r  th e  i n j u r y  done ( 3 , Sec. 

4 9 ) .  This i s s u e  i s  ex em pl i f ied  by t h e  case  o f  Wallace v. Weaver 47 Mont 

37 (1913) where the  c o u r t  r u le d  t h a t  the  p l a i n t i f f  in  a t r e s p a s s  s u i t  

has a r i g h t  o f  a c t i o n  f o r  damages caused by the  t r e s p a s s e r .

G enera l ly  the  r u l e s  a p p l i e d  depend upon the  e x t e n t  o f  damage and 

whether th e  i n j u r y  i s  permanent o r  temporary in c h a r a c t e r  (5 ,  Sec. 5) .

In e s s e n ce ,  r e g a r d l e s s  o f  the  reason f o r  the  unau thor ized  e n t ry  upon the  

land o f  a n o t h e r ,  a person can be faced  with  a law s u i t  f o r  a t r e s p a s s .  

Depending upon c i r c u m s tan c es ,  a s u i t  can be e i t h e r  c i v i l  (between i n d i 

v i d u a l s )  o r  c r imina l  (between the  s t a t e  and the  o f fend ing  p a r t y ) .  In 

t h i s  manner the  law p r o t e c t s  th e  r i g h t  o f  p r i v a t e  p ro p e r ty  ownership .

A person d e s i r i n g  t o  e n t e r  upon p u b l ic  land and having no p r a c t i c a b l e  

ro u te  excep t  over  the  lands  o f  a n o th e r ,  must in some manner e s t a b l i s h  

t h a t  he has a r i g h t  to  use p r i v a t e  lands  to  reach the  p u b l i c  l a n d s .  In . 

the  absence o f  well  d e f in ed  access  ro u te s  t h e  aggr ieved  p a r ty  seeking  a 

ro u te  to  p u b l i c  lands  must a v a i l  h im se l f  o f  e x i s t i n g  s t a t u t o r y  law r e 

gard ing  in g re s s  and eg ress  to  p u b l ic  lands  and the  implementa tion o f  the  

s t a t u t e s  by the  c o u r t s .

Access to p u b l ic  lands  i s  covered in law by easements .  Easements 

a re  b road ly  de f ined  as a p r i v i l e g e  one p a r ty  has in land o f  a n o th e r  (2 

Sec. 1 ) .  In t h i s  sense  an easement i s  cons ide red  a burden upon one



p a r ty  and i s  cons t rued  as such by th e  c o u r t s .  I t  i s  immediately a p p a ren t

t h a t  i f  an easement i s  he ld  to  be a burden, the  ass ignment  o f  an easement

in f a v o r  o f  one p a r ty  i s  no t  taken l i g h t l y  in law o r  by the  c o u r t s .  An

a p p u r te n an t  easement i s  an i n t e r e s t  in l a n d ,  an incorporea l  r i g h t ,  t h a t

i s  ve s ted  in  the  dominant e s t a t e  ( th e  e s t a t e  t h a t  b e n e f i t s  from the

easement) and passes  w i th  th e  t i t l e  to  th e  land  (2 ,  Sec. 7) .  Easements

can a l s o  be he ld  in g r o s s .  An easement in gross  i s  a mere personal

i n t e r e s t ,  o r  r i g h t ,  to  use the  land  o f  a n o th e r ,  and does n o t  pass  with

the  t i t l e  to th e  l an d .  In e i t h e r  c a s e ,  in  th e  lega l  i n t e r p r e t a t i o n ,  an

easement i s  d i s t i n c t  from occupa t ion  and use o f  th e  l and .and  does no:t
£

c o n fe r  t i t l e  to  the  land .  The easement permits  the  use o f  the  land of  

a n o th e r  in a manner t h a t  i s  no t  i n c o n s i s t e n t  with the  general  use 

a p p l i e d  by th e  owner. None the  l e s s ,  an easement i s  p ro p e r ty  in the  

form o f  an in co rp o rea l  r i g h t  with  an i n t e r e s t  in land  (4 ,  Sec. 1 ) .  Ease

ments may be c l a s s i f i e d  as p r i v a t e  o r  p u b l i c  depending upon u t i l i t y  by 

an in d iv id u a l  o r  by t h e  p u b l ic  (4 ,  Sec. 3E).

Easements can be c re a te d  by one o f  t h r e e  ways (2 ,  Sec. 13):

(1) Easement by express  w r i t t e n  g r a n t : An easement by express

w r i t t e n  g r a n t  i s  permiss ion  to  use the  p ro p e r ty  o f  ano ther  as d i r e c t e d  

by a w r i t t e n  c o n t r a c t .  An easement e s t a b l i s h e d  by w r i t t e n  g ra n t  i s  p e r 

manent in n a tu r e  as long as the  r e c i p i e n t  ab ides  by the  terms o f  the  

c o n t r a c t ,  does not abandon the  easement,  does no t  r e l e a s e  the  g r a n t o r  

from the  terms o f  th e  g ra n t  o r  i f  th e  easement i s  no t  d i s so lv e d  by 

merger o f  ownership  o f  the  land upon which th e  easement was e s t a b l i s h e d  

and th e  ownership o f  th e  easement i t s e l f .  A p ro p e r ly  execu ted  easement 

o f  t h i s  t y p e ,  i f  duly recorded  in  law, i s  g e n e r a l l y  n o t  c o n te s te d  in
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c o u r t  un less  excep t ions  to  t h e e a s e m e n t  have a r i s e n  as  d e sc r ib e d  above.

In terms o f  e s t a b l i s h i n g  p u b l ic  access  to  p u b l i c  lands  t h i s  form o f  

easement,  wh i le  im p o r tan t ,  docs no t  r e p r e s e n t  th e  primary  a rea  o f  d i f -
f

f i c u l t y  i n s o f a r  as t r e s p a s s  and access  problems a re  concerned.

(2) Easement by I m p l i c a t i o n : An easement by i m p l i c a t io n  may de

velop in  cases  where no formal w r i t t e n  p ro v i s io n  has been execu ted ,  such 

as where the  c h a r a c t e r  o r  l o c a t i o n  o f  a u n i t  o f  land i s  such t h a t  a 

way over  th e  p ro p e r ty  to  a d jo in in g  p ro p e r ty  i s  expec ted  to  e x i s t .  Gen

e r a l l y  t h i s  form o f  easement becomes i d e n t i f i e d  as "easement by neces

s i t y "  where in  o rd e r  f o r  the  land to  be useab le  the  owner in  f a c t  has to  

have a way to  reach h i s  l an d .  This form o f  easement i s  by i t s  c h a r a c t e r  

one o f  the  most c o n te s t e d  forms o f  easement .  In V i o l e t  v.  Mar tin  62 Mont 

335 (1922) the  c o u r t  found t h a t  a "way o f  n e c e s s i t y "  a r i s e s  when one 

person  g r a n t s  to  a n o th e r ,  land  to  which th e r e  i s  no access  excep t  by 

pass ing  over  the  lands  o f  the  g r a n t o r .  This p r i n c i p l e  becomes o f  p r i 

mary concern in  deve lop ing  a case  to  in su re  the  p u b l ic  access  to  i t s  

la n d s .  S ta t e d  o th e r w i s e ,  an easement by n e c e s s i t y  i s  such t h a t  i f  one 

conveys a p a r t  o f  h i s  land  in  such a form as to  dep r ive  h im se l f  o f  access  

to  th e  remainder  he has by n e c e s s i t y  ( i m p l i c a t io n )  re se rved  a ro u te  over 

the  p o r t i o n  o f  land conveyed (2 ,  Sec.  34).  The "way o f  n e c e s s i t y "  i s  o f  

common-1 aw (u n w r i t t en  law) o r i g i n  and i s  suppor ted  by th e  r u l e  o f  sound 

p u b l i c  p o l i c y  t h a t  lands should  no t  be rendered  u n f i t  f o r  use .  With 

r e s p e c t  to  the  p u b l i c  and p u b l i c  l a n d s ,  th e  f a c t  t h a t  a l l  o f  the  land 

was o r i g i n a l l y  p a r t  o f  the  p u b l i c  domain and owned by a common g r a n to r  

( th e  s t a t e  or  f e d e ra l  government) does not c o n t r a d i c t  the  essence  o f  

"way o f  n e c e s s i t y "  (2 ,  Sec.  35).
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A way o f  n e c e s s i t y  w i l l  no t  be implied  i f  th e  c l a im an t  has ano ther  

means o f  access  to  the  land (2 ,  Sec. 38).  In some i n s t a n c e s ,  c o u r t s  have 

he ld  t h a t  a way o f  n e c e s s i t y  e x i s t s  on ly  where s t r i c t l y  ne ce s sa ry .  How

e v e r ,  th e  p r e v a i l i n g  ru l e  i s  t h a t  such an easement r e q u i r e s  only  a r e a 

sonab le  n e c e s s i t y  to  be v a l i d  (2 ,  Sec. 33) .  Easement by n e c e s s i t y  o r  

im p l i c a t io n  can have a very im p o r tan t  a p p l i c a t i o n  in p r o t e c t i n g  the  . 

p u b l ic  r i g h t  o f  in g re s s  and eg ress  t o  p u b l i c  l a n d s .  I t  i s  through t h i s  

f a c e t  o f  easement t h a t  th e  p u b l ic  can appeal f o r  access  to enclosed  pub

l i c  la n d s .  Redress v ia  way of  n e c e s s i t y  a lmost  always invo lves  some 

form o f  l i t i g a t i o n  in which s u b s t a n t i a l  c o s t s  a re  involved .  In Herr in  v. 

Sieben 46 Mont 226 (1912) ,  the  d e fe n d an t ,  S ieben ,  was charged in c i v i l  

s u i t  with i l l e g a l l y  t r e s p a s s i n g  upon the  lands  o f  the  p l a i n t i f f  in  p ro

ceeding to  enc losed  f e d e r a l  l a n d s .  The c o u r t  found t h a t  th e r e  was an 

implied  r e s e r v a t i o n  in f a v o r  o f  th e  f e d e ra l  government f o r  access  to 

t h e s e  lands  and no l e s s  a r e s e r v a t i o n  f o r  a p r i v a t e  c i t i z e n  to  go upon 

the  land in q u e s t i o n .  The o r i g i n a l  g ra n t  by th e  f e d e ra l  government i n 

s o f a r  as su ccess io n  o f  t i t l e  to  the  land i s  concerned does n o t  d i f f e r  

from a g ra n t  by one p r i v a t e  person to  a n o th e r .  Hence, the  im p l ic a t io n  

o f  a way o f  n e c e s s i t y .

Another/example o f  the  u t i l i t y  o f  a way o f  n e c e s s i t y  rega rd ing  

access  to  enc lo sed  lands i s  provided by th e  case  o f  Komposh v. Powers 

75 Mont '493 (1926).  This s u i t  involved p r i v a t e  land hold ings  in which 

th e  p l a i n t i f f  sought to  o b ta in  a r i g h t  o f  a cce ss  to  h is  p ro p e r ty  across  

th e  p ro p e r ty  o f  th e  de fendan t .  The defendan t  c o n te s t e d  the  i s s u e  a t  th e  

Montana D i s t r i c t  and Supreme Court  l e v e l s  and subsequen t ly  appealed to 

the  U.S. Supreme Court  f o r  the  d e c i s io n  a g a i n s t  him. The U.S. Supreme
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Court found f o r  the  p l a i n t i f f ,  c i t i n g  t h a t  a way o f  n e c e s s i t y  "did  not 

mean an a b so lu t e  and i n d i s p e n s i b l e  n e c e s s i t y  by re a so n a b le  r e q u i s i t e  

and p rope r  f o r  the  accomplishment o f  the  end view under th e  p a r t i c u l a r  

c i rcumstances  o f  the  c a s e . "  In t h i s  p a r t i c u l a r  i n c i d e n t  th e  p l a i n t i f f  

had been using an e x i s t i n g  road ac ross  the  p ro p e r ty  o f  the  de fendan t .

The defendan t  had decided  to  t e rm in a te  the  use o f  the  road by the  p l a i n 

t i f f .

In Herr in  v.  Su the r land  74 Mont 587 (1925) the  d e fe n d an t ,  S u th e r 

l a n d ,  was involved in  a t r e s p a s s  s u i t  concern ing a number o f  charges .

Of i n t e r e s t  in  the  s u i t  was the  o b s e r v a t io n  t h a t  the  d e fendan t  had the  

r i g h t  to  hun t  u pon ' the  p u b l i c  domain enclosed  by the  p l a i n t i f f ' s  p ro 

p e r t y .  The r i g h t  to  use the  p u b l ic  domain was to  be e x e r c i s e d  by r e 

qu es t in g  the  p l a i n t i f f  to  d e s ig n a t e  a r o u te  ac ro ss  the  p l a i n t i f f ' s  l and .  

I f  the  p l a i n t i f f  f a i l e d  o r  r e fu s e d  to  d e sc r ib e  a r o u t e ,  the  de fendan t  

could than make h i s  own s e l e c t i o n .

In a l l  o f  th e se  i n s t a n c e s  the  concept o f  way o f  n e c e s s i t y  e x i s t s  

as a redress . .  All i n s t a n c e s  c i t e d  r e q u i r e d  l i t i g a t i o n  to  r e s o lv e  the  

i s s u e .  In the  case o f  H err in  v.  S u th e r l an d ,  a n o th e r  c i rcumstance  p re 

s e n t s  i t s e l f .  This a sp e c t  concerns  the  d e f e n d a n t ' s  p o s tu re  in  s e l e c t i n g  

a r o u te  in  the  face  o f  a r e f u s a l  by the  l a n d h o ld e r .  I f  one s e l e c t s  a 

ro u te  w i th o u t  the  p r o t e c t i o n  o f  law, he i s  immediately endangered by 

Montana S t a t u t e  94-605. This s t a t u t e  prov ides  t h a t  a lan d h o ld e r  may 

use whatever fo r ce  i s  r e q u i r e d  to  p reven t  a t r e s p a s s  upon re a l  p ro p e r ty ,  

S t a t e  v.  Howell 21 Mont 165 (1898) .  T h e re fo re ,  way o f  n e c e s s i t y  from 

a l l  a p p a ren t  c o n s i d e r a t i o n s  must be e s t a b l i s h e d  by l i t i g a t i o n  and as such 

becomes an arduous means to  e s t a b l i s h  the  r i g h t  o f  usage o f  t h e  p ub l ic



9

domain. F u r t h e r ,  in  the  absence o f  a Supreme Court  d e c i s io n  each sep

a r a t e  case  has to  be t r i e d  on i t s  own m e r i t s .  Way o f  n e c e s s i t y  as a 

means o f  r e d r e s s  f o r  d e f i c i e n c i e s  in  access  i s  of  l im i t e d  va lue  when 

viewed in  c o n t e x t - o f  Montana S t a t u t e  94-605 .

(3) Easement b.y p r e s c r i p t i o n : Easement by p r e s c r i p t i o n  may be

e s t a b l i s h e d  when the  land o f  a n o th e r  i s  used o v e r t l y  and c o n t in u o u s ly  

with  the  owner 's  knowledge bu t  Without h i s  consen t  f o r  a s p e c i f i e d  per iod  

o f  t ime .  In S c o t t  v. Weinheimer 140 Mont 554 (1962),  the  c o u r t  c i t e d  

th e  fo l low ing  rega rd ing  the  e x i s t e n c e  o f  easement by p r e s c r i p t i o n :  " the

p a r ty  so c la iming  (easement) must show open, no to r io u s  (use  w i th o u t  con

s e n t ) ,  e x c l u s i v e ,  a d v e r se ,  ( a use t h a t  does not b e n e f i t  the  owner),  

cont inuous  and u n i n t e r r u p t e d  use o f  the  easement claimed f o r  the'  f u l l  

s t a t u t o r y  per iod ."  In Lackey v. C i ty  o f  Bozeman 42 Mont 387 (1910) and 

S te t so n  v. Youngquist  76 Mont 600 (1926) the  c o u r t s  found t h a t  p l a i n t i f f s  

had s a t i s f i e d  the  requ irement  o f  the  law rega rd ing  the  e s t a b l i s h m e n t  of  

an easement by p r e s c r i p t i v e  r i g h t  use .  In th e  former c a se ,  the  easement 

was gained f o r  p u b l i c  use whi le  the  l a t t e r  case  involved two i n d i v i d u a l s .  

The s t a t u t o r y  pe r iod  has v a r i e d  through the  y e a r s  being f i v e  y e a r s  p r i o r  

t o  1895, ten  y e a r s  from 1895 to  1953 and, s in c e  1953, has been f i v e  

y e a r s  once more.

The Montana Code, Sec t ion  67-1203, ( p r e s c r i p t i o n )  recogn ize s  t h a t  

adverse  use by the  p u b l ic  f o r  th e  s t a t u t o r y  pe r iod  w i l l  e s t a b l i s h  a 

highway by p r e s c r i p t i o n  f S t a t e  v. Auchard 22 Mont 14 (1898) and Lackey 

v. City  o f  Bozeman 42 Mont 387 (1910) - Montana Supreme Court  cases  up

ho ld ing  p r e s c r i p t i v e  r i g h t  a c q u i s i t i o n  by the  p u b l i c ] .  This view con

t r a s t s  with some i n t e r p r e t a t i o n s  o f  p r e s c r i p t i v e  r i g h t  which hold t h a t
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the  genera l  p u b l i c  i s  in cap ab le  o f  r e c e iv in g  a p r e s c r i p t i v e  easement (2 ,  

Sec.  40; 4 ,  Sec.  4b) .  Under Sec t ion  32-103 (highways) the  Montana Code 

uses  the  case  o f  Peabody v. T raspe r  103 Mont 401 (1936) ,  to  f u r t h e r  

c i t e  the  e s t a b l i s h m e n t  o f  highways by. p r e s c r i p t i v e  r i g h t :  "Pub l ic  h i -

ways a re  such as have been e s t a b l i s h e d  by p u b l i c  a u t h o r i t i e s  o r  were 

recognized  by them and used g e n e r a l ly  by the  p u b l i c  (emphasis added) o r  

which have become such by p r e s c r i p t i o n  o r  adverse  use a t  the  t ime o f  en

actment o f  the  s t a t u t e . "  The Montana D iges t  ( e a sem en ts ) ,  r e l a t e s  t h a t  

the  p u b l ic  can o b ta in  a roadway by p r e s c r i p t i o n  f a ' t i n g  Brannon v.

Lewis and Clark  County 143 Mont 200 (1963) ] .

A c q u i s i t io n  o f  easement by p r e s c r i p t i o n  g e n e r a l l y  r e q u i r e s  adher

ence to  s t r i c t  req u i rem en ts .  The q u a l i f i c a t i o n s  o f  open, n o to r io u s  and 

continuous  use have to  be expanded to inc lude  a d e s c r i p t i o n  o f  the  ro u te  

used.  The ro u te  must no t  be c i r c u i t o u s  and must be l i m i t e d  to  one de

f i n i t e  l i n e  o r  ro u te  o f  t r a v e l  (2 ,  Sec. 63) .  The case o f  Kostbade v. 

Met ier  150 Mont 139 (1967) e x em p l i f ie s  the  a s p e c t  o f  a f i x e d  ro u te  in  

con ju n c t io n  with  the  o t h e r  a sp e c t s  o f  e s t a b l i s h i n g  p r e s c r i p t i v e  r i g h t .  

"The de fendan ts  (County Commissioners) must show t h a t  the  p u b l i c  fo llowed 

a d e f i n i t e  course  c o n t in u o u s ly  and u n i n t e r r u p t e d l y  f o r  the  p r e s c r i b e d  

s t a t u t o r y  pe r iod  t o g e t h e r  with  an assumption o f  con t ro l  adverse  to  the  

owner." This case  concerned a road connec t ing  an e s t a b l i s h e d  p u b l ic  

highway w i th  f e d e r a l  l a n d s .  The road in  qu es t io n  c rossed  a s e c t io n  o f  

land owned by the  p l a i n t i f f s .  Sub jec t  road was c lo sed  a t  both s ides  of  

the  p r i v a t e  s e c t i o n  o f  land by the  de fendan ts  through th e  expediency o f  

lock ing  the  g a te s  on the  roadway. The County was ab le  to  prove t h a t  the  

road had been in p u b l i c  use f o r  many y e a r s ,  t h a t  p u b l ic  monies had been
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used to  m a in ta in  the  road and t h a t  the  g a te s  which the  d e fendan t  had

locked  were c o n s t r u c t e d  and used up to  th e  t ime o f  the  l i t i g a t i o n  to

c o n t ro l  l i v e s t o c k  and no t  people .  In t h i s  case  the  County Commissioners,  

a c t i n g  in  the  i n t e r e s t  o f  th e  p u b l i c ,  i n i t i a t e d  t h e  l i t i g a t i o n  to  rega in  

th e  use o f  t h i s  road f o r  the  p u b l i c .  Other l i m i t a t i o n s  r e g a rd in g  p r e 

s c r i p t i v e  r i g h t  s p e c i f y  t h a t  the  r o u te  used and s p e c i f i e d  must be the  

s h o r t e s t  r o u t e  to  the  n e a r e s t  highway o r  must lead  to  the  n e a r e s t  p u b l ic
i

highway (2 ,  Sec.  64) .  Add i t ion ia l ly ,  i t  i s  the  duty o f  th e  owner o f  the

easement to  keep i t  in r e p a i r  (2 ,  Sec.  85).

The n a tu re  o f  easement by p r e s c r i p t i o n  i s  based on th e  presumption 

t h a t  th e  r i g h t  o f  use had e x i s t e d  and was l o s t .  For example,  a road 

t h a t  had been in use by th e  p u b l i c  i s  c lo sed  to pu b l ic  use.  Subsequent

ly  i t  i s  necessa ry  to  i n i t i a t e  l i t i g a t i o n  as a means o f  r e tu r n in g  the  

road to  p u b l i c  use once a g a in .  As in  the  cases  c i t e d ,  in  easement  by 

way o f  n e c e s s i t y ,  r e d r e s s  has to  be sought  in  the  c o u r t s  on a case  by 

case  b a s i s  under  p r e s e n t  law. This s i t u a t i o n ,  because o f  the  f i v e  y e a r  

p r e s c r i p t i v e  p e r io d ,  p laces  many p r e s c r i p t i v e - r i g h t  type  roads  used by 

th e  p u b l i c  in jeo p a rd y .  Both the  F o re s t  Se rv ice  (32) and the  Bureau o f  

Land Management (28) c i t e  th e  l o s s  o f  use o f  p r e s c r i p t i v e - r i g h t  roads 

as one o f  t h e i r  most s e r io u s  access  problems.

The u t i l i t y  and a p p ro p r i a t e n e s s  o f  t h e  two forms o f  easements (by 

w r i t t e n  g r a n t  and by p r e s c r i p t i o n )  most amenable to  r e s o lv in g  the  p u b l i c  

r i g h t  o f  in g r e s s  and e g re ss  t o  pu b l ic  lands  a re  l i m i t e d  under p r e s e n t  

c i r cu m s tan ces .  The i n e f f e c t i v e n e s s  o f  t h e se  forms o f  r e d r e s s  i s  i n 

c r e a s i n g l y  a p p a ren t  as th e  number o f  road c lo su re s  ( i . e .  O 'Brien  Creek, 

Sherman Gulch,  Grant Creek, B u t l e r  Greek, Deep Creek and Bear Gulch
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roads)  in  the  Missoula a rea  i n d i c a t e s .  As the  use p r e s s u r e  upon land 

i n c r e a s e s ,  more landowners w i l l  seek to  deny the  p u b l i c  use o f  the  

p r e s c r i p t i v e  type  roads .  Easement by n e c e s s i t y  a l s o  has l i t t l e  rea l  

a p p l i c a t i o n  as most f e d e r a l  lands  can be reached from some ro u te  however 

inconven ien t  o r  d i s t a n t  the  access  may be. The q u e s t io n  o f  reasonab le  

access  i s  the  i s s u e  under t h e se  c i rcum stances .  The r e l a t i v i t y  of the  

term " reasonab le"  immediately sugges ts  t h a t  such a d e te rm in a t io n  would 

have to  be re so lved  by l i t i g a t i o n .

The d i f f i c u l t y ,  t im e ,  and expense involved in  o b ta in in g  easements 

through p r e s c r i p t i o n  and n e c e s s i t y  has r e s u l t e d  in  the  lo s s  o f  pu b l ic  

access  by d e f a u l t ;  An a l t e r n a t e  means has to  be employed to  p reven t  

f u r t h e r  d e t e r i o r a t i o n  o f  t h i s  s i t u a t i o n  and to r e c o v e r  access  t h a t  has 

a l r e a d y  been l o s t .

The p u b l i c  use o f  s ta te -ow ned  lands in Montana p r e s e n t s  a d i f f e r e n t  

problem from t h a t  o f  f e d e r a l  l a n d s .  Whereas the  p u b l i c  has the  r i g h t  to  

use f e d e r a l  lands,  t h i s  r i g h t  i s  e s s e n t i a l l y  n o n e x i s t e n t  as rega rds  the  

p u b l i c  l e a s e  lands  owned by the  s t a t e .  With the  excep t ion  o f  the  ap

prox im ate ly  490,000 a c re s  o f  s t a t e  f o r e s t  land  which i s  l a r g e l y  open to  

p u b l i c  use, the  remainder o f  th e  s t a t e  t r u s t  l a n d s ,  abou t  5 ,000,000 a c r e s ,  

a re  no t  a v a i l a b l e  f o r  p u b l i c  use .  The Montana Enabling Act s p e c i f i e s  

t h a t  th e se  school lands  which were given to  the  s t a t e  by the  f e d e ra l  

government a re  to  be used to  f in a n c e  the  p u b l ic  s ch o o l s .  To t h i s  end 

these  lands  a re  l e a s e d ,  p r i m a r i l y  f o r  a g r i c u l t u r a l  pu rposes ,  as one 

means o f  sup p o r t in g  th e  p u b l i c  school system. About 90% o f  th e se  lands 

have e x i s t i n g  access  ro u te s  (5 4 ) .  The problem with th e se  lands  i s  not 

in  the  a c c e s s i b i l i t y  o f  the  land i t s e l f .  A means has to  be dev ised  to
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r e a l i z e  income from p u b l i c  use so as to  f u l f i l l  the  requ irem ent  o f  law. 

A d d i t i o n a l l y  the  p o t e n t i a l  c o n f l i c t  o f  i n t e r e s t  between a g r i c u l t u r a l i s t  

and r e c r e a t i o n i s t  has to  be r e s o lv e d .  The Montana Department o f  S t a t e  

Lands i s  working on the  problem,! Most persons  immedia tely concerned 

w ith  th e  u t i l i t y  o f  the  s t a t e  l a n d s ,  both a g r i c u l t u r a l i s t s  and s t a t e  

employees,  r e a l i z e  t h a t  the  i s s u e  i s  becoming i n c r e a s i n g l y  p e r t i n e n t  

and changes must be made to  accomodate the  p u b l i c .  However, much r e 

mains to be done in  t h i s  a rea  o f  the  development and execu t ion  o f  a 

s u i t a b l e  program f o r  the  a p p r o p r i a t e  p u b l i c  use o f  the  s t a t e  l e a s e  l a n d s .



CHAPTER I I I  

FEDERAL LAW AND ACCESS TO PUBLIC LANDS

The f e d e ra l  government addressed  i t s e l f  to  the  a sp e c t  o f  a c c e s s i 

b i l i t y  to  f e d e r a l  lands  dur ing  the  1 8 8 0 ' s ,  long b e fo re  the  appearance  

o f  contemporary access  problems. This was the  pe r iod  o f  d i sp o sa l  o f  

f e d e ra l  lands  through th e  Homestead Act o f  1867. At t h i s  t ime i t  became 

ap p a ren t  t h a t  access  to  p u b l i c  l a n d s ,  p r i m a r i l y  f o r  e n t r y  under the  Home

s t e a d  Act was being denied  v ia  the  s t r a t e g m  o f  l o c a t in g  fences  upon 

p r i v a t e  lands  in such a manner so as to  fence  o f f  p u b l ic  l a n d s .  Thus, 

t o  f a c i l i t a t e  e n t r y  upon th e  f e d e r a l  l a n d ,  p r im a r i l y  f o r  homesteading, 

but a l so  f o r  o t h e r  pu rposes ,  th e  Congress o f  the  United S t a t e s  passed 

th e  Act o f  February 25,  1885, 23 U.S. 3 2 1 Chapter 149 e n t i t l e d  "An Act 

to  P revent  Unlawful Occupancy o f  th e  P ub l ic  Lands."  Under t h e  p r o v i 

s io n s  o f  th e  Act a l l  en c lo su re s  o f  any pu b l ic  lands  o f  the  Uni ted S t a t e s  

were un lawfu l .  The m ain tenance ,  c o n s t r u c t i o n  and con t ro l  o f  such en 

c lo s u r e s  was fo rb id d en .  F u r th e r ,  the  a s s e r t i o n  o f  a r i g h t  to  e x c lu s iv e  

use o f  any p a r t  o f  the  p u b l i c  domain was a l s o  i l l e g a l .  The Act a l s o  

says t h a t  "no person by f o r c e ,  t h r e a t s ,  o r  i n t i m i d a t i o n  s h a l l  p reven t  

o r  o b s t r u c t  any person from peaceably  e n t e r i n g  on any t r a c t  o f  p u b l ic  

land under th e  land laws o f  t h e  United S t a t e s "  (emphasis added) .

The f e n c e s ,  o r  o b s t r u c t i o n s ,  r e f e r r e d  to  did  no t  have to  be l o 

c a te d  on f e d e ra l  land  because any u n au tho r ized  c o n s t r u c t i o n  on f e d e ra l  

p ro p e r ty  would c o n s t i t u t e  s imple  t r e s p a s s .  The o b s t r u c t i o n s  were p r i 

m ar i ly  fences  t h a t  appeared on p r i v a t e  lands  in such a manner as to  

p rec lude  access  to  p u b l ic  lands  enc losed  by th e  p r i v a t e  land -h o ld in g



15

p a t t e r n .

Subsequent to  i t s  passage  in  1885 and up to  the  t ime o f  the  1920 's 

t h i s  Act was used e x t e n s i v e l y  f o r  i t s  in tended  pr imary purpose.  The con

c ep t s  p re sen ted  by t h i s  Act in  consequence o f  th e  phi losophy o f  land use- 

age in the  United S t a t e s  and e s p e c i a l l y  a t  the  t ime o f  i t s  passage was 

c e r t a i n l y  r e v o l u t i o n a r y  in  n a tu r e .  The Act was in e f f e c t  r e g u la t i n g  

the  use o f  p r i v a t e  p ro p e r ty  as i t  r e l a t e d  to  th e  use o f  the  p u b l i c  do

main. The i n t e n t  o f  the  Act was to  r e s o lv e  a problem t h a t  i s  no t  very 

d i f f e r e n t  from access  problems o f  the  p r e s e n t .

Except f o r  i t s  a p p l i c a t i o n  in  j u s t i f y i n g  the  p o l i c e  power o f  govern

ment in s i t u a t i o n s  immediately necessa ry  to  p u b l i c  w e l f a re  and need as 

in  the  case  o f  Pomerang v. C i ty  o f  N.Y. 151 N.Y. 2d 789 (1955) ,  where 

t h e  Act was used to  su p p o r t  governmental  p o l i c e  power, the. Act o f  Feb- 

rua ry  25,  1885 has f a l l e n  in to  d i s u se  i n s o f a r  as access  to p u b l ic  lands 

i s  concerned. In l a r g e  p a r t  the  c e s s a t io n  o f  use has r e s u l t e d  from the  

p r a c t i c a l  t e rm in a t io n  o f  th e  homesteading o f  f e d e ra l  l a n d s .  A d d i t io n a l 

ly  i t  appears  t h a t  t h e  f e d e ra l  agenc ies  a d m in i s t e r in g  the  lands  ( to  

which t h i s  Act a p p l i e s )  f e e l  t h a t  the  Act was use fu l  only in the  s t r i c t 

e s t  i n t e r p r e t a t i o n  o f  i n t e n t  and t h a t  i t s  u se f u ln e s s  ended when th e  e ra  

o f  d i sp o sa l  o f  the  p u b l ic  domain ended. F u r t h e r ,  i t  appears  t h a t  the  

Tay lo r  Grazing A c t , which permits  fenc ing  of  t h e  p u b l i c  domain f o r  a g r i 

c u l t u r a l  purposes  with  c e r t a i n  q u a l i f i c a t i o n s  ( i . e . ,  the  pu b l ic  must no t  

be denied e n t r y )  h a s ,  to  an e x t e n t ,  superseded  th e  Act o f  February 25, 

1885. In r e f u t i n g  th e  a p p l i c a b i l i t y  o f  t h i s  Act under p re sen t -d ay  c i r 

cumstances a F o r e s t  S e rv ice  o f f i c i a l  has i n d i c a t e d  t h a t  the  Act was not 

in tended  to  p rev en t  the  den ia l  o f  access  to  f e d e r a l  l a n d s :  " I t  i s  c l e a r
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t h a t  th e  Act was no t  in tended  to  i n t e r f e r e  with use and enjoyment o f  

p r i v a t e  p ro p e r ty  un less  such use  was a mere su b te r fu g e  f o r  enc lo s ing  

o r  p rev en t in g  access  t o  th e  p u b l i c  domain." (38)

Another i n t e r p r e t a t i o n  o f  th e  Act o f  February 25,  1885, was made by 

a Montana County Attorney  l a t e  in 1972. In t h i s  a n a l y s i s  t h e  a t t o r n e y ' s  

o b s e r v a t io n  was e s s e n t i a l l y  t h a t  the  Act r e f e r r e d  to p r o h i b i t s  e x a c t ly  

what many landowners a re  doing . For p r i v a t e  ga in  o f  one s o r t  o r  a n o th e r ,  

they a r e  d e l i b e r a t e l y  denying access  and the reby  in  e f f e c t  r e s t r i c t i n g  

th e  use  o f  th e  p u b l i c  domain. A f u r t h e r  comment by t h i s  a t t o r n e y  r e l a 

t i v e  to  th e  F o r e s t  Se rv ice  O f f i c i a l ' s  response  to  the  Act o f  February 

25, 1885 was t h a t  the  a t t i t u d e  e x h i b i t e d  was merely an excuse f o r  the  

F o r e s t  S e rv ice  to evade th e  i s s u e  o f  pu b l ic  access  to  pu b l ic  l a n d s . (20)

An.examination o f  seve ra l  cases  t h a t  employed th e  Act o f  February  

25,  1885 to  r e s o lv e  access  i s s u e s ,  w i l l  c l a r i f y  the  m e r i t s  o f  t h e  two 

d i f f e r i n g  op in ions  c i t e d  above.

One o f  th e  f i r s t  a p p l i c a t i o n s  o f  the  Act was in  th e  case  o f  United 

S t a t e s  v. Brighton Ranch Company 25F 465 Nebraska (1885).  The fe d e ra l  

government sought  to  have 57 m i le s  o f  fence  removed t h a t  in c lo s e d  52,000 

a c re s  o f  p u b l ic  l a n d .  The fence  was c o n s t r u c t e d  on both p r i v a t e  and 

fe d e r a l  l a n d s .  In f i n d i n g  f o r  t h e  f e d e ra l  government and the reby  s u s 

t a i n i n g  the  Act o f  February 25. ;1885. the  fo l lowing  op in ions  ( p a r t i a l )  

were handed down by th e  c o u r t :  "The defendants  had no r i g h t  to  b u i ld  a 

fence  upon the  lands o f  th e  Uni ted S t a t e s  and i t  was the  r i g h t  o f  the  

United S t a t e s  to  p r o t e c t  a l l  p u b l i c  lands  from m isuse ."  The d e fendan ts  

were r e q u i r e d  to  remove the  e x i s t i n g  fence  and were p r o h i b i t e d  from b u i l d 

ing fences  in  th e  f u t u r e .  This case  merely touches  on the  edges o f  the
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i s s u e  o f  access  as i t  i s  viewed today .  In the  Case o f  United S t a t e s  v.  

Douglas-Wili  an S a r t o r i s  Company 3 Wyo 228 (1889) th e  land-ownership  

p a t t e r n  was th e  f a m i l i a r  checkerboard system with  t h e  even-number s e c t i o n s  

in the  p o sse ss io n  o f  the  f e d e r a l  government. The d e fe n d a n t ,  S a r t o r i s  

Company, had enc losed  a p a r t  o f  i t s  land with  a s e r i e s  o f  fences  wholly 

on company p ro p e r ty .  The e f f e c t  o f  th e  fenc ing  was to  e n c lo se  many of 

the  even-numbered s e c t i o n s  o f  f e d e r a l  land .  The United S t a t e s  brought 

s u i t  under t h e  p r o v i s io n s  o f  th e  Act o f  February 25,  1885 seeking removal 

o f  the  fences  in  q u e s t i o n .  The c o u r t  found f o r  th e  de fendan t  c la iming 

t h a t  th e  Act was an i l l e g i t i m a t e  e x e r c i s e  o f  p o l i c e  power and an unwar

r an ted  invas ion  o f  t h e  use o f  p r i v a t e  p ro p e r ty .  The c o u r t  a l s o  cons ide red  

the  a sp e c t  o f  "way of  n e c e s s i t y "  and d isposed  o f  t h i s  i s s u e  by s t a t i n g  

t h a t  t h e  f e d e r a l  govenment could no t  demand t h a t  th e  S a r t o r i s  Company 

d e s t r o y  i t s  fenc ing  to  a f f o r d  th e  p l a i n t i f f  the  p r i v i l e g e  o f  un l im i ted  

in g re s s  and e g r e s s .  The case  was no t  appea led .  The d i s s e n t i n g  judge 

r e l a t e d  t h a t :  " (1 ) e n c lo s u re  o f  p u b l ic  lands to  which th e  de fendan t  had

no c la im ;  (2) a s s e r t i o n  o f  e x c lu s iv e  u se ;  (3) o b s t r u c t i o n  t o  o r  the  

p reven t ion  o f  s e t t l e m e n t  by fo rce  come w i th in  th e  j u r i s d i c t i o n  o f  t h e  Act 

in  q u e s t i o n . "  The i s s u e s  r a i s e d  by t h i s  d i s s e n t  a r e  the  very  essence  o f  

the  access  problem and i l l u s t r a t e  how a c o u r t ' s  i n t e r p r e t a t i o n  o f  law can 

e f f e c t i v e l y  negate  th e  i n t e n t  o f  l e g i s l a t i o n .  The p o l i t i c a l  i n t e r e s t s  o f  

the  judges  r u l i n g  in f a v o r  of  de fendan ts  a r e  not known. However inasmuch 

as t h i s  d e c i s io n  was made by th e  Wyoming Supreme Court  i t  may well  be 

t h a t  th e  judges  were s u s c e p t i b l e  t o  e x te r n a l  in f l u e n c e s  to  a g r e a t e r  

degree than a f e d e r a l  c o u r t  would have been. L a te r  use o f  th e  Act in 

q u e s t io n  tends  to  suppor t  t h i s  concep t .
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A s i m i l a r  case  was t h a t  of  th e  United S t a t e s  v. Buford 8 Utah 173 

(1892) ,  The United S t a t e s  as p l a i n t i f f  sought  r e d r e s s  o r  an ind ic tm en t  

charg ing  the  de fendan ts  with f e n c in g - in  p u b l ic  lands  c o n t r a r y  to  the  

Act o f  February 25,  1885. The c o u r t  found t h a t  the  d e fendan t  had in f a c t  

" p u rp o se ly ,  i n t e n t i o n a l l y  and e x c l u s i v e l y  enclosed  government land so 

as to  exclude  o th e r s  from going upon and pass ing  over the  enclosed  l a n d " 

(emphasis added) and ru le d  in f a v o r  o f  the  f e d e ra l  government to  have the  

fences  removed. The c o u r t  op in ion  r e l a t e d  t h a t :  "i f  the  government 

r e t a i n s  t h e  t i t l e  to  a t r a c t  of  l a n d ,  having so ld  th e  land su r rounding  i t  

on every  s i d e ,  a r i g h t  o f  way to  a p u b l i c  road i s  r e se rv ed  by im p l ic a t io n "  

(emphasis added) .  ' T h i s  r i g h t  o f  way co n t inues  in  both c a s e s ,  both in 

fa v o r  o f  and a g a i n s t  a subsequent g r a n t e e ;  f o r  i t  i s  a r i g h t  c r e a t e d  by 

o p e r a t i o n  o f  law, and from n e c e s s i t y ,  t o  enab le  owners t o  en joy  t h e i r  

l a n d s . "

The case  o f  Camfield v.  United S t a t e s  167 U.S. 518 Colorado (1897)

involved  a checker-board  l a n d -h o ld in g  p a t t e r n  and fenc ing  system as

d e sc r ib e d  above. The d e f e n d a n t ' s  (Camfield)  a c t i o n s  came w i th in  the

l e t t e r  o f  the  s t a t u t e  (Act o f  February 25,  1885) . The de fense  main ta ined

th e  Act was u n c o n s t i t u t i o n a l .  The c o u r t  found f o r  the  p l a i n t i f f  c i t i n g

in  p a r t  as fo l low s :

I t  i s  only  by p r o h i b i t i n g  a l l  e n c lo su re s  of  p ub l ic  lands  by 
whatever means, (emphasis added) t h a t  th e  Act becomes o f  any 
a v a i l .  The f e d e r a l  government needs no argument to  show t h a t  
the  bu i ld ing ,  o f  fences  upon p u b l ic  lands  with i n t e n t  to  i n c l o s e  
them f o r  p r i v a t e  use would be a mere t r e s p a s s ,  and t h a t  such 
fences  might be abated  (removed) by th e  o rd in a ry  process  o f  
c o u r t s  o f  j u s t i c e .  I f  i t  i s  found to  be necessa ry  f o r  the  
p r o t e c t i o n  o f  the  p u b l ic  t o . f o r b i d  a l l  e n c lo su re s  o f  p u b l ic  
lands  the  government may do s o ,  though the  a l t e r n a t e  s e c t i o n s  
o f  p r i v a t e  lands a re  th e reby  rendered  l e s s  a v a i l a b l e  f o r  p a s tu r a g e .  
The inconven ience ,  o r  even damage to  t h e  in d iv id u a l  p r o p r i e t o r
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does no t  a u th o r i z e  an a c t  which i s  in  i t s  n a tu re  a p u r p r e s tu r e  
( t a k in g )  o f  government l a n d s .  This c o u r t  i s  o f  th e  opin ion  
t h a t ,  in  pass ing  th e  Act in  q u e s t i o n ,  Congress e x e r c i s e d  i t s
c o n s t i t u t i o n a l  r i g h t  o f  p r o t e c t i n g  th e  pub! ic  lands  from
nuisances  e r e c t e d  upon ad jo in in g  p ro p e r ty  (emphasis added) . "

This o p in io n ,  which ad m i t t e d ly  e x h i b i t s  j u d i c i a l  b ia s  f o r  th e  Act,

r e f l e c t s  a much s t r o n g e r  implementation o f  th e  Act o f  February 25,  1885

than th e  cases  p re v io u s ly  c i t e d ;  As such ,  t h i s  case  has p o t e n t i a l

p r e c e d e n t i a l  va lue  in  reapp ly ing  the  p ro v i s io n s  o f  th e  Act to  p r e s e n t -

day access  problems. The aspect;  o f  the  n a tu re  o f  fenc ing  was and i s  s t i l l

a c o n t r o v e r s i a l  i s s u e .  B a s i c a l l y  i f  a l l  fenc ing  t h a t  surround fe d e ra l

land was judged t o  be i l l e g a l  t h e r e  would be no fenc ing  a t  a l l  in  many

a r e a s .  The access '  i s s u e  w i l l  have to  be r e so lv ed  by s u s t a i n i n g  the

fenc ing  bu t  a l lowing  passage  through the  fences  t o  th e  f e d e ra l  lands  so

e n c lo se d .  Thus th e  s t r i c t  a p p l i c a t i o n  o f  law as  d i r e c t e d  in  Cardwell v.

United S t a t e s  13 F 593 (1905) may be unworkable i f  fo llowed to  th e  l e t t e r

o f  t h e  o p in io n .  This op in ion  in  p a r t ,  s t a t e d :  " i f  the  Act be cons t rued

as app ly ing  only  t o  fences  a c t u a l l y  e r e c t e d  upon p u b l ic  l a n d s ,  i t  was

m an ife s ted  u n necessa ry ,  s in c e  th e  government as an o rd in a ry  p r o p r i e t o r

would have the  r i g h t  to  p ro se cu te  f o r  such a t r e s p a s s .  I t  i s  only  by

t r e a t i n g  i t  ( t h e  Act) as p r o h i b i t i n g  a l l  e n c lo s u re s  o f  p u b l i c  lands  by

whatever means, t h a t  t h e  Act becomes o f  any a v a i l . "  This language i s  very

s i m i l a r  to  t h a t  used in  Camfield v. United S t a t e s  (above) .

A somewhat unusual s i t u a t i o n  concern ing th e  a p p l i c a t i o n  of th e  Act

o f  February 25,  1885 i s  recorded  in the  case  o f  Homer v .  United S t a t e s

185 F 741 Wyom'ing (1911).  In t h i s  i n s t a n c e  t h e  de fendan t  (Homer)

c o n s t r u c te d  a fence around a l a r g e  t r a c t  o f  land which inc luded  sm a l le r

t r a c t s  o f  p u b l i c  l an d .  The subsequent f e n c in g - o u t  o f  t h e  sm a l le r  t r a c t s
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o f  land  was no t  cons ide red  lawful by th e  c o u r t .  This  case  a l s o  c o n s i d e r 

ed th e  a sp e c t  o f  i n t e r e s t  and th e  c o u r t  he ld  t h a t  as in  the  case  o f  

Camfield v .  United S t a t e s  t h a t  One 's i n t e n t  in b u i ld in g  a fence  was 

immateria l  i f  i t  in  f a c t  enclosed  p u b l ic  lands  (emphasis added) .  The 

c o u r t  d i r e c t e d  the  de fendan ts  to  " c o n s t r u c t  such openings in  th e  en c lo su re  

as w i l l  a l low f r e e  in g r e s s  and e g re s s  (emphasis added) to  the  pu b l ic  lands  

in  q u e s t i o n . "  This case  p re s e n t s  a s o l u t i o n  t h a t  would be workable in 

t o d a y ' s  world i f  a means o f  implementation could be d ev ise d .

The case  o f  Golconda C a t t l e  Company v . -U n i te d  S t a t e s  201 F 281 

Nevada (1912) i s  in  some r e s p e c t s  analogous to  the  d i f f i c u l t i e s  th e  Fo res t  

S e rv ice  i s  c u r r e n t l y  ex p e r ien c in g  with  the  Fly ing D Ranch near  Bozeman, 

Montana. The defendan t  c a t t l e  company c o n t r o l l e d  land which c o n s t i t u t e d ,  

a band o f  p ro p e r ty  comple te ly  en c lo s in g  some 37,000 a c re s  o f  f e d e r a l  l an d .  

The c a t t l e  company c o n s t r u c t e d  a fence  a long the  p e r im e te r  o f  t h e i r  

p ro p e r ty  which f o r  a l l  p r a c t i c a l  purposes  r e p re se n te d  an i n c l o s u r e  of  

f e d e r a l  l a n d s .  The 44-mile  long fence  was provided with  n ine  openings  of 

approx imate ly  100 f e e t  in len g th  some o f  which were l o c a t e d  in  very rough 

t e r r i t o r y  where th e  ground was a lmost i n a c c e s s i b l e .  The i n i t i a l  v e r d i c t  

was f o r  th e  United S t a t e s .  The p re l im in a ry  f in d in g s  were based l a r g e l y  

on th e  op in ions  in the  Camfield case  and re a f f i rm ed  t h a t  o n e ' s  i n t e n t  in 

b u i ld in g  a fence  i s  immateria l  i f  in f a c t  t h e  fence  en c lo se s  pu b l ic  land .  

Under th e  d o c t r i n e  l a i d  down by th e  Camfield c a s e ,  " the  United S t a t e s  has 

a c l e a r  r i g h t  to  l e g i s l a t e  f o r  the  p r o t e c t i o n  o f  pub l ic  lands  and to  

e x e r c i s e  what i s  c a l l e d  a p o l i c e  power t o  make p r o t e c t i o n  e f f e c t i v e ,  even 

though th e r e  might be some inconvenience  or  s l i g h t  damage to  in d iv id u a l  

p r o p r i e t o r s . "  The case  was appealed with  th e  i n i t i a l  d e c i s io n  being
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a f f i r m e d .  A r e h e a r in g  was ob ta ined  and th e  d e c i s io n  was rev e r sed  on the  

b a s i s  t h a t  t h e  openings in  the  fence  d e sc r ib e d  above were i n d i c a t i v e  o f  

rea so n ab le  access  by th e  p u b l i c  t o  the  p u b l ic  domain.  Even though the  

f e d e r a l  government was ru le d  a g a i n s t  in  t h i s  c a s e ,  t h e  concep t  t h a t  the  

p u b l i c  has a r i g h t  o f  access  to  p u b l i c  lands  d id  no t  m a t e r i a l l y  s u f f e r  

from th e  d e c i s i o n .

In 1913 th e  f e d e r a l  government f i l e d  a s u i t  a g a i n s t  a ranch company 

to  compel the  opening o f  a road i h a t  connected a p u b l i c  highway with 

f e d e r a l  lands  beyond t h e  ranch .  The road had been c o n s t r u c t e d  as a 

p r i v a t e  way bu t  had subsequen t ly  been used by th e  p u b l i c  f o r  about 8 

y e a r s .  The s u i t ,  "United S t a t e s  v. Rindqe 208 F 611, C a l i f o r n i a  (1913) 

was decided in  f a v o r  o f  th e  de fendan t  (Rindge) on th e  b a s i s  t h a t  an 

e x i s t i n g  a l t e r n a t e  road i n t o  the  genera l  a re a  provided  s u f f i c i e n t  access  

to  th e  p u b l ic  l a n d s .  There fo re  the  fences  in  q u e s t io n  d id  no t  c o n s t i t u t e  

an o b s t r u c t i o n  to  e n t r y  t o  t h e  lands  in  q u e s t i o n .  This road again  

became th e  s u b j e c t  o f  l i t i g a t i o n  in  t h e  case  o f  Rindqe Company v .  County 

o f  Los Angeles 262 U.S. 700, C a l i f o r n i a  (1923) .  The County of  Los Angeles

was s u cc e s s fu l  in  i t s  e f f o r t  to  condemn th e  road f o r  pu b l ic  use .  The

im por tan t  a sp e c t  o f  t h i s  r u l i n g  was th e  p a r t  o f  t h e  c o u r t ' s  op in ion  t h a t

s t a t e d :  "p u b l ic  use  o f  a road i s  not l i m i t e d  to  i t s  use  as a mere

n e c e s s i t y  o r  o rd in a ry  convenience ,  but inc luded  i t s  use as a s cen ic  

highway f o r  th e  p u b l i c  enjoyment,  r e c r e a t i o n  and h e a l t h . "  This c a s e  with  

i t s  d e s c r i p t i o n  o f  use  ex tend ing  beyond th e  a sp e c t s  o f  bare  n e c e s s i t y  can 

se rve  as a p reced en t  f o r  s t a t e - i n i t i a t e d  eminent domain proceedings  in 

Montana. Another i n t e r e s t i n g  c o u r t  ca se  i s  t h a t  o f  MacKay v.  Uinta 

Development Company 219 F 116, Wyoming (1914) .  The c o u r t  r u le d  in f a v o r
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of  th e  de fen d an t  (MacKay) in  reg a rd s  t o  th e  charge t h a t  he had t r e s p a s s e d  

upon th e  Uinta Company's lands  which were open and unfenced and t h e r e f o r e  

i n d i s t i n g u i s h a b l e  from th e  in t e r v e n in g  p u b l ic  land  owned in  checkerboard
i

f a sh io n  by th e  f e d e r a l  government.  The p r a c t i c a l  a p p l i c a t i o n  o f  t h i s  

r u l i n g  may well be t h a t  t h e  Montana S t a t u t e  26-303 which r e q u i r e s  l and 

owner pe rm iss ion  to  hunt  b ig  game o r  p r i v a t e  p ro p e r ty  may be i n v a l i d  i f  

a person canno t  d i s t i n g u i s h  t h e  p r i v a t e  land from a d jo in in g  p u b l i c  land .

In r e t r o s p e c t ,  the  Act o f  February 25,  1885 appears  t o  have f u l f i l l e d  

t h e  i n t e n t  o f  i t s  f ramers  to  a c o n s id e r a b l e  deg ree .  However th e  u t i l i t y  

o f  th e  Act in  t h e  p a s t  i s  only  o f  va lue  in  e s t a b l i s h i n g  i t s  p o t e n t i a l  

a p p l i c a b i l i t y  t o  p re s en t - d ay  c i rc u m s tan c es .  In th e  f i n a l  a n a l y s i s  the  

a p p l i c a b i l i t y  o f  t h i s  Act w i l l  have to  be t e s t e d  through a well conceived 

l i t i g a t i o n  as sugges ted  by Conklin (20) .  An e x p l o r a t o r y  l i t i g a t i o n ,  

a s id e  from i t s  immediate i m p l i c a t i o n s ,  can p o s s ib ly  focus  p u b l i c  i n t e r e s t  

on th e  problem o f  in g re s s  and eg re ss  t o  p u b l ic  l a n d s .  A he ightened  

i n t e r e s t  in  access  t o  th e  p u b l i c  lands  may cause th e  F o r e s t  Se rv ice  and 

Bureau o f  Land Management to  r e - e v a l u a t e  t h e i r  r e s p o n s i b i l i t i e s  as 

s tewards  o f  th e  pu b l ic  domain. A change in  the  a t t i t u d e  o f  th e  l an d -  

a d m in i s t e r in g  agenc ies  could  in  i t s e l f  r e s o lv e  much o f  t h e  access  

d e f i c i e n c i e s  in  view o f  th e  eminent domain p r o c e e d in g s . t h e s e  agenc ies  can 

i n i t i a t e .  L i t i g a t i o n  based on th e  Act o f  February 25,  1885 may a l s o  spur 

l e g i s l a t i v e  a c t i v i t y  a t  th e  s t a t e  leve l  to  r e s o lv e  access  d i f f i c u l t i e s .  

This too  would be q u i t e  a p p r o p r i a t e  as the  land -h o ld in g  p a t t e r n s  which 

c o n t ro l  access  r o u te s  and roads  come w i th in  the  j u r i s d i c t i o n  o f  s t a t e  law. 

Such l i t i g a t i o n  may a l s o  spur  a c t i v i t y  in  Congress as was sugges ted  by 

S ena to r  McGovern in  h i s  l e t t e r  t o  the  D i r e c to r  o f  th e  Bureau o f  Land
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Management (29) .

Any a c t i v i t y  t h a t  c r e a t e s  p u b l ic  awareness o f  th e  s e r io u sn e s s  o f  

the  problem can only  se rve  t o  p rovide  p u b l i c  p r e s s u r e  t h a t  w i l l  u l t i m a t e l y  

f o r c e  a r e s o l u t i o n  o f  th e  inadequac ies  o f  p u b l i c  acce ss  to  pu b l ic  l a n d s .



CHAPTER IV 

EXAMPLES OF ACCESS DEFICIENT SITUATIONS

The p rev ious  c h a p te r s  have p re sen ted  a background o f  law and c o u r t  

cases  r e l a t e d  to  th e  genera l  a sp e c t s  o f  t r e s p a s s ,  easements and access  t o  

th e  p u b l i c  l a n d s .  An unde rs tand ing  o f  s t a t u t o r y  law and i t s  a p p l i c a t i o n  

i s  e s s e n t i a l  in  t h e  review o f  th e  case  h i s t o r i e s  provided in  t h i s  s e c t i o n .  

The law should  be viewed as a l i v i n g  organism adap t ing  to  changing 

c o n d i t i o n s  t o  p r o t e c t  both th e  i n d iv id u a l  and s o c i e t y  in  g e n e r a l .  A 

ba lance  has to  be r e a l i z e d  in  th e  r i g h t s  o f  b o th ,  p a r t i c u l a r l y  where t h e i r  

i n t e r e s t s  may be a t  c r o s s - p u r p o s e s .  The case  h i s t o r i e s  d e f in e  c u r r e n t  

s i t u a t i o n s  in  which the  e x i s t i n g  law has no t  o r  cannot be used to  

p ro p e r ly  p r o t e c t  both t h e  p u b l i c  and p r i v a t e  i n t e r e s t  where access  to  th e  

p u b l ic  lands  i s  concerned.

The re fo re  s t a t u t o r y  law, i t s  genera l  a p p l i c a t i o n ,  and th e  use of  

case  h i s t o r i e s  i l l u m i n a t e  th e  shortcomings  o f , r e d r e s s  under law f o r  access  

d e f i c i e n t  s i t u a t i o n s  under e x i s t i n g  c o n d i t i o n s .  These t h r e e  c h a p te r s
*

( I ,  I I ,  I I I )  p rov ide  th e  b a s i s  f o r  recommending changes in  the  a p p l i c a t i o n  

o f  e x i s t i n g  law and the  m o d i f i c a t i o n  o f  e x i s t i n g  s t a t u t e s .

Teton Ranger D i s t r i c t  -  Lewis and Clark  National  Fo res t

G e n e ra l ly ,  the  F o re s t  S e rv ic e  has no t  been a g g re s s iv e  in  a cq u i r in g  

access  f o r  th e  r e c r e a t i o n a l  use o f  p u b l i c  l a n d s .  In p a r t  t h i s  p o s i t i o n  

i s  a r e s u l t  o f  th e  small a p p r o p r i a t i o n s  by Congress f o r  t h i s  purpose (5 2 ) .  

For example,  the  Choteau o f f i c e  re c e iv e d  two thousand d o l l a r s  in  the  

f i s c a l  y e a r  1971 to  be expended f o r  r i g h t -o f -w a y  a c q u i s i t i o n .  With

: 24
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t o d a y ' s  c o s t  o f  r e a l  e s t a t e ,  the  two thousand d o l l a r  a l l o c a t i o n  i s  

r a t h e r  i n s i g n i f i c a n t .  On the  o t h e r  hand, the  a c q u i s i t i o n  o f  access  

a s s o c i a t e d  w i th  a t imber  s a l e  i s  well funded e i t h e r  d i r e c t l y  or  as p a r t  of 

the  proceeds from a t im ber  s a l e .  This c o n d i t io n  i s  i n d i c a t i v e  o f  th e  need 

f o r  p u b l ic  p re s su re  upon both Congress and the  f e d e r a l  land a d m in i s t e r in g  

agenc ies  to  p ro p e r ly  fund r ig h t -o f -w a y  a c q u i s i t i o n  programs. In r e l a t i o n  

to  access  a c q u i s i t i o n ,  t h e  D i s t r i c t  Ranger a t  Choteau expressed  the  

op in ion  t h a t  w i th o u t  p u b l ic  suppor t  the  F o re s t  S e rv ice  would not a c t i v e l y  

suppor t  the  r i g h t  of  p u b l i c  in g r e s s  and e g re ss  to  pu b l ic  l a n d s .
i

In th e  township d e s ig n a te d  T30N-R14W in  Pondera County Montana t h e r e  

i s  a pa rce l  o f  p r iva te ly -ow ned  land ly in g  to  t h e  south  o f  United S t a t e s  

Highway 2 w i th in  th e  co n f in e s  o f  the  Lewis and C lark  National  F o r e s t  and 

d i r e c t l y  a c ro ss  Highway 2 from G la c ie r  National  Park.  There e x i s t s  in 

t h i s  pa rce l  o f  p r i v a t e  land a f e d e r a l l y  owned, t h i r t y - t h r e e  f e e t  wide,  

r ig h t -o f -w a y  ex tend ing  from U.S. Highway 2 ac ro ss  t h e  South Fork o f  Two 

Medicine Creek to  th e  National  F o res t  l an d .  This  r ig h t - o f - w a y  i s  a p p a r 

e n t l y  unknown to  the  p u b l i c ,  i s  unmarked and i s  fenced o f f  from th e  pu b l ic  

road .  F u r t h e r ,  th e  p o in t  o f  e n t r y  i n t o  t h i s  access  i s  marked with a "No 

Trespass ing"  s ig n .

This s i t u a t i o n  i s  r e p r e s e n t a t i v e  o f  th e  e f f e c t  o f  i n s u f f i c i e n t  

funding r e s u l t i n g  in  t h e  lo s s  o f  access  to  p u b l ic  lands  because o f  the  

absence o f  i d e n t i f i c a t i o n  o f  a r i g h t - o f - w a y .  Analogous to  t h i s  c ircum

s tan c e  a re  i n s t a n c e s  o f  th e  fenc ing  o f  f e d e r a l  lands  by the  owners o f  

a d j a c e n t  lands  to  p rev en t  th e  e n t r y  o f  th e  p u b l i c .  These examples o f  

d e l i b e r a t e  a t tem p ts  to  de f raud  the  p ub l ic  by v i r t u e  o f  p u b l ic  ignorance 

could be re so lv ed  by th e  e s t a b l i s h m e n t  o f  a program to  p ro p e r ly  l o c a t e
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and i d e n t i f y  a l l  p u b l ic  r i g h t s - o f - w a y  and lands in  a manner r e a d i l y  i n 

t e l l i g i b l e  to  th e  p u b l i c .  This  would l a r g e l y  be a m a t t e r  o f  t h e  adequate  

funding o f  such a program. Aside from th e  a sp e c t  o f  fu nd ing ,  i t  appears  

t h a t  t h e r e  a r e  some land managers who a r e  no t  i n t e r e s t e d  in  ex tend ing  

p u b l ic  a cce s s  a v a i l a b i l i t y  because o f  t h e  "people  problems" t h a t  may 

r e s u l t .  This  l a t t e r  c o n s id e r a t i o n  i s  spec ious  because t h e  F o r e s t  S e rv ic e ,
t

f o r  example,  appears  to  have s u f f i c i e n t  a d m i n i s t r a t i v e  r e g u l a t i o n s  a t  hand
ii

to  r e s o lv e  o r  c o n t ro l  any problem r e s u l t i n g  from e x ce s s iv e  o r  improper 

p u b l i c  use (5 2 ) .  The two a sp e c t s  p re sen te d  above, t h a t  o f  p rope r  l o c a t i o n  

and i d e n t i f i c a t i o n  o f  p u b l i c  r i g h t - o f - w a y  and p u b l i c  l a n d s ,  and th e  

problems c r e a t e d  by in c reased  d i s p e r s a l  o f  p u b l ic  use can be l a r g e l y  

accomodated through in c re a se d  congre ss iona l  funding t o  p ro p e r ly  implement 

th e  mandate o f  th e  M u l t ip le  Use Act which l i s t s  r e c r e a t i o n a l  a c t i v i t i e s  

as  one o f  t h e  b a s ic  renewable  r e s o u rc e s  (Pub l ic  Law 85-517) .

The a t tempted  c lo s u r e  o f  th e  road t h a t  c ro s se s  the  n o r th  fo r k  o f  

Dupuyer Creek (Township T27-R8W* R9W, R10W) to  connect with  th e  Lewis and 

Cla rk  National  F o r e s t  p rov ides  a n o th e r  in s t a n c e  o f  p u b l i c - p r i v a t e  land

owner c o n f l i c t .  In t h i s  in s t a n c e  th e  p u b l ic  i s  well aware o f  t h i s  r o u te  

and has used t h i s  road as acce ss  i n t o  th e  Rocky Mountain f r o n t  west  o f  

Choteau, Montana f o r  many y e a r s .  The road c lo s u r e  was t e m p o ra r i ly  e f f e c t 

ed by th e  landowner b u l ld o z in g  a deep d i t c h  a c ro ss  th e  road a t  a p o i n t  

which could  no t  be by-passed with  even four-wheel d r iv e  v e h i c l e s .  Upon 

p u b l ic  compla in t  ( p e t i t i o n )  th e  Commissioners o f  Teton County a u th o r iz ed  

pu b l ic  funds t o  make t h e  road p a s s a b le  again  and en jo ined  t h e  landowner 

from f u r t h e r  o b s t r u c t i n g  th e  road .  To d a t e ,  th e  landowner has r e f r a i n e d  

from d i r e c t l y  o b s t r u c t i n g  t h i s  road bu t  has r e s o r t e d  to  p o s t in g  th e  a rea



27

with  "No Trespass ing"  s ig n s  and i s  c la iming  th e  road to  be n o n -p u b l i c .

I t  appears  t h a t  th e  landowner ,  who i s  a b le  t o  p ro p e r ly  f in a n c e  a c o u r t  

t e s t  o f  t h i s  road c l o s u r e ,  w i l t  seek a l e g a l  remedy. However, on b e h a l f  

of  the  p u b l i c ,  th e  County Commissioners w i l l  employ th e  s e r v i c e s  o f  the  

Teton County A t torney  to  keep t h i s  road open to  the  p u b l i c .  The road in  

q u e s t i o n  i s  one t h a t  has been kept in s e r v i c e  by con t in u in g  p u b l ic  use 

and has a p p a r e n t ly  no t  been e s t a b l i s h e d  by deed o r  d e d i c a t i o n .  The Teton 

County Commissioners a re  a t t em p t in g  to  keep in  p u b l i c  use a l l  roads  t h a t  

a re  c u r r e n t l y  in e x i s t e n c e  and a re  being used by th e  p u b l ic  (51) .  The 

south  fo rk  road a c ro s s  Dupuyer Creek has been o b s t r u c t e d  by both a g a te  

and "No Trespass ing"  s i g n s .  In t h i s  i n s t a n c e  t h e  roadway passes  d i r e c t l y  

through a ranch yard  whi le  on th e  o therhand in  th e  case  o f  nor th  fo rk  

c l o s u r e ,  the  s e c t i o n  o f  t h e  road in  q u e s t io n  does no t  even pass c l o s e  to  

any type  o f  r e s i d e n c e .  One County Commissioner s t a t e d  t h a t  every  t ime 

t h e r e  i s  a s u cc e ss fu l  road c l o s u r e ,  i t  i s  fo llowed by a number o f  o th e r s  

in  the  immediate a rea  (5 1 ) .  The road c r o s s in g  th e  n o r th  fo rk  of  Dupuyer

Creek i s  cons idered  to  be r a t h e r  c r i t i c a l  access  to  t h e  n a t io n a l  f o r e s t*

land by both th e  Choteau D i s t r i c t  Ranger and the  Teton County Commission

e r s .  In t h i s  immediate a rea  t h e r e  a re  s ev e ra l  l e g a l  r ig h t -o f -w a y  ro u te s
i

a v a i l a b l e  to  the  p u b l ic  about tw en ty - fo u r  m i le s  a p a r t  in  a n o r th - so u th  

d i r e c t i o n  a l l  along the  f r o n t  range .  The acce ss  ro u te  v ia  Dupuyer Creek 

d iv id e s  one o f  t h e se  tw en ty - fo u r  mile  a re a s  i n t o  about h a l f  the reby  

c o n s id e ra b ly  eas ing  e n t r y  i n t o  t h i s  rugged cou n t ry  and c o n t r i b u t i n g  to  th e  

d i s p e r s a l  o f  u se .

The Deep Creek d ra inage  south  o f  Dupuyer Creek in  Township T23N-R8W 

i s  c losed  to  pu b l ic  t r a v e l  by d i t c h e s  bul ldozed  in  1950 by th e  owners of
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t h e  Salmond Ranch, ac ross  a l l e g e d l y  p u b l i c  ro a d s .  This ranch encompasses 

t h r e e  townships in  a n o r th - so u th  d i r e c t i o n  and p r e s e n t s  a b a r r i e r  o f  

approx imate ly  f i f t e e n  miles  t o  th e  n a t io n a l  f o r e s t  land on i t s  weste rn  

bounda r ie s .  The ranch company l e a s e s  th e  f e d e r a l  and s t a t e  lands  on i t s  

wes te rn  boundar ie s .  These lands  a re  i n a c c e s s i b l e  to  the  p u b l ic  because 

o f  th e  c l o s u r e  o f  p r e s c r i p t i v e  r i g h t  ro ad s .  This example o f  road c l o s u r e  

was a p p a r e n t ly  never cha l lenged  and i s ,  in  p a r t ,  an example f o r  o th e r s  to  

emula te  who d e s i r e  to  c lo s e  a re a s  to  p u b l ic  use .

O 'Brien  Creek Road Closure

The O 'Br ien  Creek d ra inage  i s  l o c a t e d  immedia tely west  o f  M issou la ,  

Montana e n t i r e l y  in  Missoula County.  The d ra inage  i s  s u b s t a n t i a l l y  in  the  

a rea  d e s ig n a te d  as T13N-R20W to  R22W and i s  approximate ly  ten  m i le s  long 

and fo u r  m i les  in w id th ,  extreme d im ens ions ,  compris ing about 16,000 

a c r e s .  Of t h i s  acreage  approximate ly  o n e - h a l f  i s  p u b l i c  n a t io n a l  f o r e s t  

la nd .

The O 'Br ien  Creek road extends  in  an e a s t - w e s t  d i r e c t i o n  about  s ix  

m i le s  i n t o  t h e  d ra inage  c r o s s in g  a small segment of  p u b l ic  land  in the  

southwest c o rn e r  o f  s e c t i o n  25 T13N-R21W and te rm in a t in g  about t h r e e  

q u a r t e r s  o f  a mile  to  the  west  a t  the  common s e c t i o n  l i n e  between s e c t i o n s  

26 ( p r i v a t e )  and 35 (National F o res t )  T13N-R21W. From t h i s  p o in t  a t r a i l  

con t in u es  west  f o r  about a no the r  m i le  through th e  nor thwes t  c o rn e r  o f  

s e c t i o n  34 T13N-21W (p u b l i c  land) and a c r o s s  s e c t io n  27 T13M-R21W which i s  

a l s o  p u b l ic  l an d .  (Refer  to  th e  map o f  th e  a rea  in Appendix B)

The O 'Brien Creek v a l l e y  has been in h a b i t e d  s in ce  th e  1860*s and 

re c e iv e d  i t s  name from David O 'Br ien  who l iv e d  t h e r e  u n t i l  1888 ( 6 ) .  At
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about t h e  t u r n  o f  th e  c e n t u r y ,  a lumber m i l l  o p e r a t i o n  was o p e r a t in g  in  

th e  v a l l e y  and a small s e t t l e m e n t  complete with  school e x i s t e d  t h e r e  a t  

the  t im e .  An i n d u s t r i a l  r a i l r o a d  ex tend ing  approx imate ly  to  the  n o r th -  

south  s e c t i o n  l i n e  between s e c t i o n s  25 and 26 T13N-R21W opera ted  in  the  

v a l l e y  f o r  a number o f  y e a r s  ( 6 ) .  The school was i n i t i a l l y  l o c a t ed  a t  

about th e  midpoin t  o f  s e c t i o n  29 T13N-R21N subsequen t ly  being r e l o c a t e d  

to  a s i t e  about o n e - fo u r th  mile  t o  th e  e a s t .  The lumber m il l  was a l so  

i n i t i a l l y  s i t e d  in the  v i c i n t i y  o f  t h e  c e n t e r  o f  s e c t i o n  29 T13N-R20W 

subsequen t ly  being r e l o c a t e d  to  th e  e a s t  h a l f  s e c t i o n  30 T13N-R21N 

a d ja c e n t  to  the  c reek  (49) .

For a v a r i e t y  o f  reasons  th e  once t h r i v i n g  community d ec l in ed  so 

t h a t  by th e  l a t e  1950 's  the  v a l l e y  was u n in h a b i t e d .  However, f o r  seve ra l  

y e a r s  (1948-1953) Hans Jensen and h i s  fam i ly  l i v e d  in  a house l o c a t ed  

j u s t  west  o f  th e  n o r th - so u th  s e c t i o n  l i n e  between s e c t i o n s  29 and 30 

T13N-R20W a d ja c e n t  to  th e  road u n t i l  th e  house burned in March 1953 (2 4 ) .  

In 1970, Mrs. E l s i e  Whitman i n s t a l l e d  a house t r a i l e r  upon th e  s i t e  o f  the  

Jensen house which i n c i d e n t a l l y  was th e  l o c a t i o n  o f  a house occupied by an 

e a r l y  s e t t l e r  named Graves—the  f a t h e r  o f  Mrs. Whitman. For a pe r iod  o f  

approximate ly  f i f t e e n  y e a r s  (1953-1968) th e  upper p o r t i o n  o f  th e  O'Brien  

Creek v a l l e y  was un in h ab i ted  (2 5 ) .  Neil J en s e n ,  a son o f  H. E. J en sen ,  

began l i v i n g  near  Hagerty  Gulch in  1968.

H i s t o r i c a l  ev idence  i n d i c a t e s  t h a t  th rough t im e ,  th e  O'Brien  Creek 

road was used as a p u b l ic  way by v i r t u e  o f  the  community which e x i s t e d  

in  th e  v a l l e y  in  th e  e a r l y  1900 's ( 6 ) .  Verbal accoun t ing  a l s o  i n d i c a t e s  

t h a t  th roughou t  most o f  th e  y e a r s  o f  t h i s  c en tu ry  the  road has been used 

by the  p u b l i c  in  genera l  w i th o u t  express  permiss ion  o f  th e  landowners
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hold ing  fe e  t i t l e  to  lands  a d jo in in g  th e  road .  Such fences  and g a te s  

t h a t  were main ta ined  were used to  c o n t ro l  s to ck  and th e  g a te s  were l e f t  

unlocked (3 6 ,4 9 ) .

The problem o f  road c lo s u r e . a p p e a r s  t o  have begun in  1946 when Hans 

E. Jensen a ttempted  to  p la ce  a lock on a g a te  on the  road a t  the  e a s t  s id e  

o f  s e c t i o n  30 T13N-R20W and was a p p a r e n t ly  en jo ined  from doing so by the  

County Commissioners (23) .  At a l a t e r  d a t e ,  Hans Jensen was prevented 

from p lac in g  a lock on a g a te  l o c a t e d  in  the  southwest  q u a r t e r  o f  s e c t i o n  

28 T12N-R20W by th e  County Commissioners v ia  an o r d e r  a p p a r e n t ly  served 

by the  s h e r i f f  (2 5 ) .

During September o f  1953, Hi E. Jensen e n te r e d  i n t o  an agreement with  

J .  C. Klapwyck wherein  Klapwyck acqu i red  t i t l e  t o  th e  p ro p e r ty  a t  th e  e a s t  

s i d e  o f  s e c t i o n  30 T13N-R20W, where a t  one t ime Jensen  had a t tem pted  to  

m a in ta in  a locked g a t e .  A c o n d i t io n  o f  t h e  t r a n s a c t i o n  was t h a t  "both 

p a r t i e s  promise t o  keep boundary g a te s  c lo sed  so as t o  p reven t  l i v e s t o c k  

from wandering when fences  a re  b u i l t  t o  e s t a b l i s h  boundar ies"  (36) .  

Apparent ly  a t  a l a t e r  d a t e ,  Jensen aga in  a t tem pted  t o  c lo se  th e  O'Brien 

Creek Road e a s t  o f  t h i s  g a t e ,  wherein  J .  C. Klapwyck and W. C. Mac!ay 

reques ted  a s s i s t a n c e  from both th e  County Engineer and th e  County 

Attorney to  p reven t  such c lo s u r e  (2 6 ,2 7 ) .  I t  i s  i n t e r e s t i n g  to  note  t h a t  

in  th e  l e t t e r  o f  April  18,  1960, th e  s ta t em en t  was made t h a t  Missoula 

County had main ta ined  t h i s  road f o r  60 y e a r s  and t h a t  the  road was a 

p ub l ic  highway f o r  f i v e  and o n e - h a l f  o r  s i x  m i l e s - - i t s  e n t i r e  l eng th  (2 6 ) .

From 1952 u n t i l  1968 th e  ga te  a t  th e  e a s t  s i d e  o f  s e c t i o n  30 was 

a p p a r e n t ly  no t  locked (2 5 ) .  Beginning in 1968, t h i s  g a te  was p e r i o d i c a l 

l y  locked though i t  i s  c laimed t h a t  the  pu b l ic  f r e q u e n t l y  des t royed  th e se
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locks t o  t r a v e l  t o  th e  end o f  th e  road (2 5 ) .  Then dur ing  th e  f o r e s t  f i r e  

season o f  1970, th e  United S t a t e s  F o re s t  Se rv ice  p laced  a lock on the  

ga te  a t  the  e a s t  end o f  s e c t i o n  30 (2 5 ) .  A f t e r  th e  f i r e  danger had 

passed th e  F o re s t  Serv ice  lock was removed and rep laced  with  a n o th e r  by 

J .  C. Klapwyck who has succeeded in  keeping the  g a te  locked s in c e  t h a t  

t im e .  To s u s t a i n  h is  r i g h t  t o  lock t h i s  g a t e ,  J .  C. Klapwyck and o th e r s  

appeared be fo re  th e  Missoula County Commissioners r e q u e s t in g  the  r i g h t  to  

c lo se  t h e  O'Brien Creek road west o f  s e c t i o n  28. The County Commissioners 

complied with  t h i s  r e q u e s t  w i th o u t ,  however,  fo l lowing  th e  l e t t e r  o f  the  

law as s p e c i f i e d  in Sec t ion  32-105 Revised Codes o f  Montana 1947 which 

r e q u i r e s  due n o t i c e  and a p u b l ic  h e a r in g ,  a l though  t h i s  a s p e c t  o f  law may 

not have been necessa ry  as the  road was never  o f f i c i a l l y  d e s ig n a te d  as 

p u b ! i c .

With t h i s  fo rm al ized  c lo s i n g  o f  th e  r o a d ,  N. H. Jensen approached 

th e  Missoula County Commissioners r e q u e s t in g  t h a t  t h e  O 'Br ien  Creek r o a d ,  

be opened to  the  pu b l ic  f o r  i t s  e n t i r e  len g th  o r  c losed  f o r  th e  same d i s 

t a n c e ,  t h i s  c la im being p r e d i c a t e d  on th e  op in ion  t h a t  t h e  r o a d ' s  s t a t u s  

should be t h e  same f o r  i t s  e n t i r e  l e n g t h .  In a l e t t e r  to  th e  County 

Commissioners,  D. G. Stevenson o f  the  F o r e s t  Se rv ice  has supported  th e  

same p o s i t i o n  as fo l low s :

The p o in t  o f  t h i s  i s  t h a t  the  p u b l ic  does not have access  
t o  p u b l ic  lands  on up the  bottom o f  O 'Brien  Creek, nor can the  
p u b l i c  g e t  o f f  th e  road f o r ,2 miles  below Mrs. W i t tn e y ' s  
(Whitman's)  p lace  w i th o u t  v i o l a t i n g  "No Trespass ing"  s i g n s .
Since th e  p u b l i c  cannot go anywhere,  o r  even g e t  to  i t s  own 
l a n d s ,  why should th e  p u b l ic  pay to  m a in ta in  o r  plow th e  roads?
(33)

The road i s  being main ta ined  a t  p r e s e n t  up to  th e  e a s t  s i d e  o f  s e c t i o n  

30 (21 , 22,  43).
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This  i s  t h e  b a s i s  o f  the  problem—a road t h a t  has through t ime been 

used by the  p u b l ic  f o r  many y e a r s  and has been o b s t r u c t e d  on d i f f e r e n t  

occas ions  by two p a r t i e s .  In one in s t a n c e  the  County Commissioners 

supported  the  Klapwyck p o s i t i o n  t h a t  th e  g a te  be kep t  open when Klapwyck 

so r e q u e s t e d ;  subsequen t ly  i t  appears  t h a t  when Klapwyck req u es ted  th e  

c lo s i n g  o f  t h i s  road the  County Commissioners complied with h i s  r e q u e s t .  

The problem a l s o  invo lves  the  d e te rm in a t io n  o f  whether  the  road i s  pub

l i c  -or p r i v a t e  f o r  i t s  e n t i r e  l e n g th .  The d e c i s io n  in  t h i s  case  would 

de termine  the  a p p r o p r i a t e n e s s  o f  us ing p u b l i c  funds f o r  m a in ta in ing  the  

r o a d .

Other  f a c e t s  r e l a t i n g  to  the  problem a re  as fo l l o w s :

1. The F o re s t  S e rv ice  owns an easement west  o f  s e c t i o n  30 connec t ing

th e  west s i d e  o f  s e c t i o n  30 with a parce l  o f  p u b l ic  l a n d , i n  the  southwest

co rne r  o f  s e c t i o n  25. Why would t h i s  s i x t y - f o o t  wide and approximate ly  

o n e - h a l f  mile  long easement have been purchased i f  the  F o re s t  S e rv ice  did

not have access  to  the  remainder  o f  th e  O 'Br ien  Creek road?

2. U n o f f i c i a l l y ,  Mr. H. S tou tenberg  o f  th e  Missoula County Commis

s i o n e r s  s t a t e s  t h a t  in  h i s  op in ion  th e  O'Brien  Creek road i s  p u b l ic  f o r  

i t s  e n t i r e  l e n g t h .  I f  t h i s  i s  the  c a s e ,  why d id  he as chairman o f  the  

County Commissioners agree  to  thp c lo s i n g  o f  th e  road (43)?

3.  A p e t i t i o n  r e q u e s t in g  th e  opening o f  th e  O'Brien  Creek road was 

c i r c u l a t e d  by H. E. Jensen among the  e n r o l l e d  taxpaye rs  of  Missoula 

County and re c e iv e d  544 s i g n i t u r e s .  This p e t i t i o n  was r e j e c t e d  by the  

County Commissioners on th e  b a s i s  t h a t  i t  r e p re s e n te d  only the  J e n s e n s '  

p o s i t i o n  r e l a t i v e  to  th e  road c lo s u r e  (4 3 ) .

4.  When the  Missoula County Commissioners were asked about the
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p u b l ic  i n t e r e s t  in  t h i s  road ( i . e . ,  access  to  the  p u b l ic  lands  beyond 

th e  road f o r  f i s h i n g ,  h i k i n g ,  p i c n i c k i n g ,  and hun t ing)  th e y  r e p l i e d  t h a t  

i f  a landowner in  t h e  a rea  req u e s te d  th e  opening o f  t h e  road they  would 

c o n s id e r  th e  r e q u e s t .  The landowner in  t h i s  case  would be t h e  F o r e s t  

S e rv ic e  who a t  t h i s  t ime p l a c e s . a  low p r i o r i t y  on th e  O 'Br ien  Creek a rea  

as a r e c r e a t i o n  s i t e .  T h e re fo re ,  a l though  th e  F o r e s t  S e rv ice  c la ims t h a t  

under i t s  m u l t i p l e  use concep t  r e c r e a t i o n  i s  e q u iv a l e n t  in  importance to  

lumber p ro d u c t io n ,  t h i s  does no t t a c t u a l l y  seem to  be t h e  c a se .  D. G. 

Stevenson r e l a t e d  t h a t  i f  a t im ber  s a l e  should  develop in  th e  a rea  and 

access  cannot be n e g o t i a t e d ,  th e  F o r e s t  S e rv ice  w i l l  c o n s id e r  condemnation 

t o . p r o c u r e  th e  n eces sa ry  access  (56) .  (The O 'Br ien  Creek and d ra inage  

i s  s c e n ic  and i s  well  s u i t e d  to  h ik in g ,  p i c n i c k in g ,  f i s h i n g ,  and hunting  

on th e  p u b l i c  l a n d s . )

The County Commissioners,  in  c o n s id e r in g  th e  opening o f  t h i s  road by 

v i r t u e  o f  landowner r e q u e s t ,  a r e  th e re b y  denying the  concep t  o f  pub l ic  

i n t e r e s t  in  t h e  a rea  t h a t  they  a r e  supposedly  r e p r e s e n t i n g .  To suppor t  

t h e i r  p o s i t i o n  in  t h i s  a s p e c t ,  they  have main ta ined  t h a t  t h i s  road c lo s in g  

i s  s u b s t a n t i a l l y  a p r i v a t e  m a t t e r  concern ing  only  Jensen  and Klapwyck.

5. In December 29, 1971, th e  County Commissioners i s su e d  a r e s o l u 

t i o n  d e s c r ib in g  th e  O 'Br ien  Creek road as a county road through s e c t i o n s  

30,  25, and 26 by v i r t u e  o f  use and main tenance .  Then on February  24, 

1972, a r e v i s e d  r e s o l u t i o n  was i s su e d  c la iming  t h a t  O 'Br ien  Creek road was 

recognized  only  as a road and t h a t  only  p o r t i o n s  had been s e r v i c e d  by th e  

county .  The r e v i s e d  r e s o l u t i o n  makes the  claim t h a t  t h e  O 'Br ien  Creek 

road i s  a county  road up to  s e c t i o n  30. Thus,  f o r  some r e a s o n ,  a major 

change in  concep t  has been e f f e c t e d  ( 1 3 ,1 4 ,2 6 ,2 7 ) .



6. The economic a sp e c t  o f  road c l o s u r e  i s  worthy o f  c o n s i d e r a t i o n .
(

In l i e u  o f  c o n t i n u a l l y  r i s i n g  c o s t s ,  County Commissioners a re  o f t e n  t imes 

o v e r ly  w i l l i n g  to  c lo se  a road to  reduce county road maintenance expenses .  

This concern f o r  c o s t ,  ou t  o f  c o n te x t  o f  the  o v e ra l l  s i t u a t i o n ,  i s  p r a i s e 

worthy.  However, i t  seems rea so n ab le  to  assume t h a t  in cases  such as the
I

O'Brien Creek ro a d ,  the  county  would be a b le  to  s u s t a i n  the  pu b l ic  r i g h t  

o f  way and mere ly  r e t a i n  the  road as an access  r o u te  or  t r a i l  with a 

minimum o f  expense  as an a l t e r n a t i v e  means o f  p r o t e c t i n g  the  p u b l ic  i n t e r 

e s t  in t h i s  a r e a .

In a d d i t i o n ,  the  County Commissioners because  o f  t h e 1 lega l  c o s t s  

involved appear  to' be r e l u c t a n t  to  employ th e  s e r v i c e s  o f  th e  County 

A t to rney  to  f o r c e  th e  opening o f  t h i s  road u n le s s  some compel ling p u b l i c  

i n t e r e s t  i s  proven.



CHAPTER V
!

THE ACCESS PROBLEM IN PERSPECTIVE

The primary i n t e n t  o f  t h i s  s tudy  was to  d e f in e  the  n a tu r e  and e x t e n t  

o f  th e  problem o f  access  to  p u b l i c  lands  ac ro ss  p r i v a t e  l a n d s .  The 

concept  o f  access  in  t h i s  s tudy  in c lu d es  both roaded and ro a d le s s  s i t u 

a t i o n s  whereby the  use o f  p u b l i c  lands  i s  denied to  the  p u b l ic  because o f  

the  i s o l a t e d  n a tu re  o f  th e  p u b l i c  land a r e a .  With th e  n a tu re  and e x t e n t  

o f  access  d e f i c i e n c e s  in hand an unders tand ing  o f  both th e  law and c o u r t
j

i n t e r p r e t a t i o n  o f  th e  law should lead  e v e n tu a l ly  to  the  development o f  

means to  a m e l io ra te  th e  lo s s  or  d e n ia l  o f  access  to  p u b l i c  l a n d s .  In a s 

much as any r e c t i f i c a t i o n  o f  the  problem w i l l  have t o  come l a r g e l y  through 

l e g i s l a t i o n  and c o u r t  a c t i v i t y ,  a l b e i t  both i n i t i a t e d  and suppor ted  by 

p u b l ic  p r e s s u r e ,  i t  i s  n eces sa ry  to  review th e  h i s t o r i c a l  ev idence  

r e l a t i n g  to  th e  s u b j e c t .  To t h i s  end th e  i n t e n t  and execu t ion  o f  th e  Act

of  February 25,  1885 (1) and a v a r i e t y  o f  f e d e r a l  and s t a t e  c o u r t  cases

have been p re sen ted  as background m a te r i a l  (Chapter I I I ) .  Supporting 

evidence  in  th e  form o f  case  s t u d i e s  were used to  r e l a t e  s i t u a t i o n s  t h a t

by t h e i r  n a tu re  would be u n l i k e l y  t o  appear in  th e  t r a n s c r i p t s  o f  c o u r t

cases  (Chapter IV).  ATI of  t h i s  m a te r i a l  i s  u t i l i z e d  in  c o n ju n c t io n  with 

in fo rm at ion  ob ta ined  through i n t e r v i e w s ,  co r respondence ,  and publ ished  

and unpublished m a t e r i a l s , . t o  develop an unders tand ing  of  the  access  

problem and to  develop recommendations to  r e s o lv e  the  problem o f  p ub l ic  

access  t o  p u b l ic  la n d s .

Overview

The access  problem i s  only  one m a n i f e s t a t i o n  o f  th e  in c r e a s in g

35
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p r e s s u r e  upon th e  l a n d .  A r e l a t i v e l y  f i x e d  land base su b jec te d  to  

in c reased  use v ia  expanding p o p u la t i o n ,  more l e i s u r e  t ime and t e c h n o l o g i 

cal  advances has r e s u l t e d  in  an impact upon th e  land of  unprecedented 

p r o p o r t i o n s .  C o inc iden t  with  t h e se  e f f e c t s  i s  the  in c r e a s e  in  th e  den ia l  

o f  access  t o  the  p u b l ic  land which has f u r t h e r  co n ce n t ra te d  use in  the  

a c c e s s i b l e  a r e a s .  The re fo re  from s o c i o l o g i c a l  and e co lo g ica l  a s p e c t s ,  

a s id e  from th e  f a c t  t h a t  th e  p u b l i c  has a r i g h t  to  use pu b l ic  l a n d s ,  in 

many i n s t a n c e s  th e  den ia l  o f  access  i s  c o n t r a r y  to  the  p u b l ic  good. With

in  t h i s  frame o f  r e f e r e n c e  i s  th e  i n t e r a c t i o n  o f  th e  v a r io u s  u s e r  p u b l i c s ,  

t h e  land a d m in i s t e r in g  a g e n c i e s ,  th e  l e g i s l a t i v e  bodies  and th e  c o u r t s  

reg a rd in g  th e  d i s p o s i t i o n  o f  t h e  n a tu r a l  r e s o u rc e  c a l l e d  "p u b l ic  domain".

In th e  h i s t o r i c a l  overview the  United S t a t e s  Congress f i r s t  

addressed  i t s e l f  to  the  problem o f  access  to  p u b l ic  lands  with  th e  passage  

o f  t h e  Act o f  February  25,  1885 when th e  p o p u la t io n  o f  t h e  United S t a t e s  

was approxim ate ly  f i f t y  m i l l i o n  p e r so n s .  Although th e  Act o f  February  2 5 , 

1885 appears  t o  have been in tended  p r i m a r i l y  t o  f a c i l i t a t e  and encourage
v

e n t r y  upon p u b l ic  lands  f o r  homesteading ( 3 8 ) ,  i t  was a l s o  a p p l i e d  to  

s i t u a t i o n s  analogous to  c u r r e n t - d a y  problems Golconda C a t t l e  Co. v.
i

United S t a t e s  201 F281 (1912) .  These cases  p rov ide  an i n d i c a t i o n  o f  the  

p o t e n t i a l  u t i l i t y  o f  t h e  Act o f  February  28,  1885 in  a l l e v i a t i n g  access  

d e f i c i e n c i e s .  However, no t a l l  o f  the  c o u r t s  supported  the  concept  o f  

p u b l ic  i n t e r e s t  r e g a rd in g  access  to  p u b l i c  l a n d s .  In one i n s t a n c e  a 

Wyoming c i r c u i t  c o u r t  he ld  th e  Act o f  February 25.  1885 to  be u n c o n s t i t u 

t i o n a l  United S t a t e s  v.  Dougla-Willon S a r t o r i s  Co. 3 Wyo 288 (1889) .

A s i m i l a r  case  t r i e d  by the  United S t a t e s  Supreme Court  a t  a l a t e r  da te  

found th e  Act o f  February 25,  1885 t o  be c o n s t i t u t i o n a l  and with  t h i s
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d e c i s io n  th e  a p p l i c a t i o n  and u t i l i t y  o f  t h i s  law became more c e r t a i n  

Camfield v. United S t a t e s  167 U.S. 518 (1897) .  For example,  one p a r t  o f

the  1905 d e c i s io n  a g a i n s t  Cardwell in  Cardwell v .  United S t a t e s  r e l a t i n g

to  t h e  Act o f  February 25,  1885 s t a t e s  t h a t  " i t  i s  only  by t r e a t i n g  i t  as 

p r o h i b i t i n g  a l l  i n c lo s u r e s  o f  p u b l i c  lands  by whatever means t h a t  th e  Act 

(February  25,  1885) becomes o f  any a v a i l "  Cardwell v .  United S t a t e s  13 

F 593 (1905) .  In t h i s  i n s t a n c e  th e  fences  o b jec ted  to  were e r e c t e d  upon 

non-pub l ic  l an d .  A c l a s s i c a l  example o f  a p r i v a t e  ho ld ing  t o t a l l y  

e n c lo s in g  p u b l i c  lands  i s  provided by the  case  invo lv ing  the  Golconda

C a t t l e  Company. A s i t u a t i o n  which i s  analogous t o  t h a t  o f  th e  Flying D

Ranch near  Bozeman, Montana (28 ,  29,  32) and the  C a l i e n te  Mountain a rea  

in  sou thern  C a l i f o r n i a  (1 5 ) .  An example o f  road c lo s u r e  a f f e c t i n g  e n t r y  

upon f e d e r a l  land i s  provided by th e  case  o f  United S t a t e s  v.  Rindqe 208. 

F611 (1913) ,  a s i t u a t i o n  invo lv ing  roads  t h a t  were o b s t r u c t e d  by the  

d e fen d an t .  In t h i s  in s t a n c e  th e  c o u r t  found f o r  the  d e fendan t  (Rindge) 

and denied th e  United S t a t e s '  p o s i t i o n  rega rd ing  the  a p p l i c a t i o n  of  the  

Act o f  February 25,  1885. This case  appears  to  be an example o f  the  

t r a n s i t i o n  from the  fe d e ra l  p r o t e c t i o n  o f  pu b l ic  lands  v ia  p ro secu t io n  

under law to  t h a t  o f  l i t i g a t i o n  on the  s t a t e  leve l  through both condemna

t i o n  and c i v i l  p rocedure .  In 1923 the  roads  in  q u e s t io n  were condemned 

by a county a c t io n  and upheld by c o u r t  decree  to  permit  the  p u b l i c  access  

to  c e r t a i n  p u b l ic  lands  Rindge v.  County o f  Los Angeles 262 U. S. 700 

(1923) .  Another type  o f  access  d e f i c i e n c y  i s  r e p re s e n te d  by the  MacKay v.  

Unita Development Company 219 F 116 (1914).  This case  involved the  

f a m i l i a r  checker-board  ownership p a t t e r n  t h a t  i s  common in  much o f  weste rn  

Montana wherein fe d e ra l  land occurs  as a l t e r n a t e  s e c t i o n s .  MacKay was
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l an d .  The c o u r t  found f o r  the  de fendan t  (MacKay) i n d i c a t i n g  t h a t  as the  

lands  in  q u e s t io n  were "open and unfenced and t h e r e  was noth ing  on the  

f ace  o f  th e  e a r t h  by which they  could  be r e a d i l y  d i s t i n g u i s h e d  from each
9

o t h e r  w i th o u t  a knowledge o f  s u rv e y in g " ,  MacKay was no t  g u i l t y  o f  t r e s 

p a ss .  The Camfield case  was c i t b d  in  t h i s  i n s t a n c e  as s u s t a i n i n g  the  

d o c t r i n e  t h a t  "wholesome l e g i s l a t i o n "  may be c o n s t i t u t i o n a l l y  en ac ted ,  

though i t  l e s s e n s  in  a moderate  degree what a r e  f r e q u e n t l y  regarded  as the  

a b s o lu t e  r i g h t s  o f  p r i v a t e  p r o p e r ty .  The c o u r t  he ld  in  p a r t  as fo l low s :

The Development Company admits t h a t  MacKay had th e  r i g h t  
in  common with th e  p u b l ic  to  pass over p u b l i c  l a n d s .  But the  
r i g h t  admit ted  i s  a t h e o r e t i c a l  one ,  w i th o u t  u t i l i t y ,  because 
i t  i s  denied excep t  on terms i t  p r e s c r i b e s .

The a p p l i c a t i o n  o f  t h e  Act o f  February 25,  1885 i s  well de f ined  in 

th e  cases  c i t e d .  S t r i c t  i n t e r p r e t a t i o n  may i n d i c a t e  t h a t  i t  was in tended  

s o l e l y  to  f a c i l i t a t e  s e t t l e m e n t  o f  f e d e r a l  lands  (3 8 ) .  However i t  appears  

t h a t  in  l i g h t  o f  t o d a y ' s  needs and the  p r e s e n t - d a y  broad i n t e r p r e t a t i o n  o f  

law by the  c o u r t s ,  t h i s  Act may s t i l l  have u t i l i t y  e s p e c i a l l y  where i t  i s  

concerned with  th e  i n t e n t i o n a l  en c lo s in g  o f  f e d e r a l  lands  to  p reven t  

access  t h e r e t o  (20 ,  28, 4 1 ) .  The a sp e c t  o f  e n t r y  upon f e d e r a l  land.may be 

the  i s s u e  here  r e g a r d l e s s  o f  the  purpose f o r  going onto th e  p u b l ic  l a n d ,  

assuming o f  course  t h a t  i t  i s  lega l  [S toddard  v. United S t a t e s  214 F 566 

(1914) ,  ( 4 1 ) ] .

With the  passage  o f  th e  s e t t l e m e n t  p e r io d ,  land d i sp o sa l  by the  

United S t a t e s  came to -an  end and the  law f e l l  i n t o  d i s u s e .  However, under  

broad usage ,  t h e  Camfield case  i n t e r p r e t a t i o n  con t inued  to  suppor t  govern

mental p o l i c e  a c t i o n  f o r  th e  p u b l ic .good  (Pomerang v.  C i ty  o f  New York, 

supra  p. 15) .  Thus th e  access  problem s h i f t e d  l a r g e l y  to  th e  lo c a l  c i v i l
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procedure  l e v e l  wherein p u b l i c  bodies  and p r i v a t e  i n d i v i d u a l s  were 

ninvolved  a t  t h e i r  own expense to  r e s o lv e  access  problems. There a re  

numerous cases  invo lv ing  a c c e s s .  There fore  only  a few c a s e s ,  e s p e c i a l l y
. t

those  bear ing  d i r e c t l y  upon or  having m e r i t  reg a rd in g  th e  problem of  

access  to  p u b l i c  l a n d s ,  were c i t e d .  A case  o f  p a r t i c u l a r  i n t e r e s t  i s  t h a t  

o f  Herr in  v.  Sieben 46 Mont 226 (1912) .  In t h i s  s i t u a t i o n ,  the  p r i v a t e

land  ho lde r  sought to  e n jo in  th e  de fendan t  from c r o s s in g  th e  p r i v a t e  land
i

to  reach  p u b l ic  l an d .  The c o u r t  found f o r  the  de fendan t  c i t i n g  in  p a r t  as 

fo l l o w s :  "There i s  an implied  r e s e r v a t i o n  by th e  f e d e r a l  government o f  a

way o f  n e c e s s i t y ,  no t  only  in  f avo r  of  th e  government i t s e l f  f o r  access  to  

th e se  s e c t i o n s ,  but a l s o  in f a v o r  of  p r i v a t e  c i t i z e n s  who may Wish to  go 

upon them" (emphasis added) .  Here then i s  a c l e a r  s t a t em e n t  i n d i c a t i n g  

t h a t  the  p r i v a t e  c i t i z e n  has the  r i g h t  t o  go upon enc losed  f e d e ra l  land .

The c o u r t  commented t h a t  "viewed o the rw ise  would g r a n t - t h e  p l a i n t i f f  a 

monopoly o f  th e  use  o f  p u b l i c  lands"  (H err in  v.  S ie b e n , s u p r a ) . This rea so n 

ing obvious ly  has immediate im p l i c a t io n s  f o r  any a rea  t h a t  cannot be 

reached excep t  by passage over  a p r iva te ly -ow ned  access  r o u t e .  A s i m i l a r  

f in d in g  suppor t ing  an i n d i v i d u a l ' s  r i g h t  to  hunt ( i . e . ,  e n t ry )  upon 

in c lo sed  pu b l ic  land i s  in  Herr in  v. Su the r land  74 Mont 587 (1925) aga in  

d e s c r ib in g  in essence  the  n a tu re  o f  a "way o f  n e c e s s i t y " .  The broad 

im p l i c a t io n  o f  t h e se  two cases  i s  t h a t  th e  p u b l ic  has th e  r i g h t  to  e n t e r  

upon the  pu b l ic  domain a c ro ss  a p r i v a t e  hold ing  i f  no rea so n ab le  a l t e r 

na te  r o u te  e x i s t s .

C iv i l  procedure  l i t i g a t i o n  i s  expens ive  in  both t ime and money. In 

s i t u a t i o n s  where an in d iv id u a l  i s  concerned over  th e  c lo s i n g  o f  a road 

t h a t  had been used g e n e r a l ly  though not fo rm a l ly  d e d ica te d  to  p u b l ic  u se ,
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i t  i s  u n l i k e l y  t h a t  he would commit h im se l f  t o  a l ega l  c o n f r o n t a t i o n  with  

th ose  o b s t r u c t i n g  the  road .  These roads  o f  th e  " p r e s c r i p t i v e  r i g h t "  

p r i n c i p l e  a re  th o se  t h a t  a re  most f r e q u e n t l y  being l o s t  v ia  d e f a u l t .  

F requen t ly  in  t h e se  s i t u a t i o n s , an a l e r t  and p u b l i c l y - o r i e n t e d  County 

Commission w i l l  a c t  to  p reven t  the. c lo s u r e  o f  th e se  p r e s c r i p t i v e - r i g h t -  

type  roads  (5 1 ) .  But,  as in  the  case  o f  t h e  O'Brien  Creek road c l o s u r e ,  

County Commissioners have f r e q u e n t l y  f a i l e d  t o  respond to  p u b l ic  r e q u e s t  

(43 ,  44 ) .

R eso lu t io n  o f  Access Problems

The a v a i l a b l e  l e g a l  r e d r e s s  f o r  acce ss  problems, l e g i s l a t i o n ,  c o u r t  

l i t i g a t i o n  and p u b l ic  p e t i t i o n  t o  loca l  commissions,  may in  th e  t e c h n i c a l  

sense  o f f e r  re c o u rse  under law (5 0 ) .  This i s  f a r  from the  c a s e .  The 

U.S. F o r e s t  Se rv ice  i n d i c a t e s  t h a t  i t  i s  l o s in g  access  o f  th e  " p r e s c r i p 

t i v e  r i g h t " - t y p e  o f  road f a s t e r  than new access  can be provided (32 ,  4 6 ) .  

In o th e r  i n s t a n c e s ,  access  i s  l o s t  by d e f a u l t  whether t h i s  occurs  because 

o f  p u b l ic  a p a th y ,  f e a r  of  personal r e t r i b u t i o n ,  o r  inadequa te  funds to  

f in a n c e  a c o u r t  l i t i g a t i o n .  I t  does no t  appear t h a t  s u f f i c i e n t  remedy 

e x i s t s  to  p r o t e c t  the  r i g h t  o f  access  to  p u b l i c  lands  (17,  18,  24,  41 ) .

P r e s c r i p t i v e  Right  Access

T h ere fo re  i t  appears  t h a t  r e s o l u t i o n  o f  th e  p r e s c r i p t i v e  r i g h t  road 

access  s i t u a t i o n  w i l l  have to  come through l e g i s l a t i v e  e f f o r t s  to  keep 

a l l  e x i s t i n g  roads  t h a t  a re  or  have been used by th e  p u b l ic  open to  

p u b l ic  use  (29 ,  41,  51).  F u r t h e r ,  i t  i s  a p p a ren t  t h a t  such l e g i s l a t i o n  

must not be s u b j e c t  to  a d m i n i s t r a t i v e  d i s c r e t i o n  to  minimize o r  e l i m i n a t e  

personal  i n t e r p r e t a t i o n  o f  law (13 ,  14,  17,  23,  24,  25,  26,  27,  41 ,  49 ) .
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At p r e s e n t ,  t h e  c lo s u r e  o f  t h e se  p r e s c r i p t i v e - r i g h t - t y p e  roads  

appears  to  be th e  most p re s s in g  access  i s s u e .  All l e g i s l a t i o n  in tended 

to  r e s o lv e  t h i s  a sp e c t  o f  th e  problem would have to  be s p e c i f i c a l l y  

d i r e c t e d  to  keep a l l  e x i s t i n g  roads  o f  t h i s  c a l i b e r  open to  pu b l ic  use .  

This view, a s id e  from th e  access  i s s u e ,  would t h e r e b y  minimize the  

n e c e s s i t y  f o r  th e  c o n s t r u c t i o n  o f  a l t e r n a t e  r o u t e s  (32) and obvious ly  

reduces  the  use impact upon th e  re so u rce  i t s e l f .  To ease  passage  o f  such 

l e g i s l a t i o n  i t  i s  conce ivab le  t h a t  with t o d a y ' s  in c re a se d  use o f  th e  

re so u rce  i t  may be n ece s sa ry  to  u t i l i z e  p u b l i c  funds in  some cases  to  

a s s i s t  l an d h o ld e rs  in reduc ing  th e  impact o f  p u b l ic  th o roughfa re  a c ro ss  

th e se  ro ad s .  This'  a s s i s t a n c e  would most l i k e l y  be in th e  form o f  g a t in g  

and fenc ing  along road r i g h t s - o f - w a y .

The n e c e s s i t y  f o r  adequate  and s p e c i f i c  l e g i s l a t i o n  no t  s u b j e c t  to  

a d m i n i s t r a t i v e  i n t e r p r e t a t i o n  and s p e c i f i c a l l y  developed to  keep a l l  

e x i s t i n g  p r e s c r i p t i v e  r i g h t  roads in  use i s  suppor ted  by f a c t s  d e s c r ib in g  

th e  O 'Br ien  Creek road c l o s u r e .  The in fo rm a t ion  uncovered dur ing  the  

course  o f  t h i s  s tudy  r e v e a l s  many o f  th e  problems t h a t  s p e c i f i c  l e g i s 

l a t i o n  could r e s o l v e .  B a s i c a l l y  th e  i s s u e  appears  to  r evo lve  around two 

p a r t i e s - - J e n s e n  and Klapwyck—whose personal r e l a t i o n s h i p  was probably 

th e  main cause o f  the  road c lo s u r e  a l though  p u b l i c  misuse o f  th e  a rea  

a d j a c e n t  to  th e  road i s  c laimed to  be the  pr imary cause .  The h i s t o r i c a l  

da ta  i n d i c a t e s  a double  tu rn a b o u t  in  p o s i t i o n  reg a rd in g  th e  c lo s i n g  of  

t h i s  road with  Klapwyck s u c c e s s f u l l y  appea l in g  to  th e  County Commissioners 

in  1960 to  keep th e  road open and then subsequen t ly  in  1970 to  have th e  

road c lo s e d .  J en se n ,  from a l l  ap p ea rances ,  l o s t  h i s  cause in both 

in s t a n c e s  (23,  24,  25 ,  26,  27 ) .  A p u b l ic  p e t i t i o n  c i r c u l a t e d  in 1971 by
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Jensen rece iv ed  the  s i g n a t u r e s  o f  544 r e g i s t e r e d  Missoula County v o te r s  

r e q u e s t in g  t h a t  the  road be kept open. The County Commissioners d i s r e 

garded t h i s  p e t i t i o n .  Inqu i ry  reg a rd in g  t h i s  p e t i t i o n  provided the  

comment from the  commissioners t h a t  i f  a lan d h o ld e r  a t  t h e  upper end of 

the  O 'Br ien Creek v a l l e y  complained about the  c lo s u r e  th e  commission might 

a c t  to  open th e  road (4 3 ) .  This p o s i t i o n  on the  p a r t  o f  th e  County 

Commissioners den ies  the  r e s p o n s i b i l i t y  o f  the  commission reg a rd in g  t h e i r  

a c c o u n t a b i l i t y  to  the  p u b l i c ,  f u r t h e r ,  by fo r c in g  th e  "opening" o f  t h i s  

road s o l e l y  f o r  th e  use o f  the  landowner ,  th e  County Commissioners w i l l  

s t i l l  no t have made the  road usab le  by the  general  p u b l i c .  The landowner 

a t  the  upper end o f  t h e  d ra in ag e  i s  th e  United S t a t e s  ( F o r e s t  Se rv ice )  

who a t  t h i s  t ime has l i t t l e  i n t e r e s t  in opening t h i s  road (16 ,  33,  3 8 ) .

In summation, th e  O 'Brien  Creek road c lo s u r e  i s  a good example of  a 

" p r e s c r i p t i v e  r i g h t "  type road t h a t  has been c losed  by t h e  County 

Commissioners in s p i t e  o f  t h e  f a c t  t h a t  t h e i r  chairman vo iced  an op in ion  

t h a t  th e  road was a p u b l ic  way used by th e  p u b l ic  f o r  as long as he could 

remember.

The p o in t  made here  i s  t h a t  in a s i t u a t i o n  o f  t h i s  s o r t  th e  only 

re c o u rse  i s  f o r  someone to  i n i t i a t e  l i t i g a t i o n  to  f o r c e  th e  opening of 

t h i s  road .  As the  F o res t  S e rv ice  i s  no t  i n c l i n e d  to  p re s s  the  i s s u e  the  

c o s t  would have to  be borne by e i t h e r  Missoula County which does no t  want 

to  spend the  money to  f in an ce  such an e f f o r t ,  o r  by a p r i v a t e  group or 

i n d i v i d u a l .  Hence by d e f a u l t  acce ss  i n to  an a rea  t h a t  has been used f o r  

h ik in g ,  f i s h i n g ,  p ic n ic k in g  and hunting  i s  e s s e n t i a l l y  l o s t  t o  the  pu b l ic  

because o f  the  s t e e p  t e r r a i n  surrounding  th e  d ra inage  which s e v e re ly  

l i m i t s  access  excep t  by the road in q u e s t i o n .  The case  o f  Kostbade v.
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Metier 150 Mont 139 p rov ides  an analogy to  th e  O 'Br ien  Creek s i t u a t i o n  

(Chapter  IV ) .  In t h i s  case  a s u i t  b rought by a lan d h o ld e r  to  s top  the  

p u b l ic  use of  a p r e s c r i p t i v e  r i g h t  road was s u c c e s s f u l l y  co n te s t e d  by the  

County Commissioners.  These cases  s u b s t a n t i a t e  t h e  need f o r  adequate  

l e g i s l a t i o n  to  p r o t e c t  th e  p u b l ic  i n t e r e s t  in access  to  pu b l ic  la n d s .

Enclosed P ub l ic  Lands

The o t h e r  major  f a c e t  o f  access  to  p u b l i c  lands  concerns  those  

enc losed  a re a s  t h a t  do no t  have any a p p a ren t  e x i s t i n g  r o u te  such as  a 

road o r  t r a i l  le ad in g  from a pu b l ic  highway to  th e  p u b l ic  land beyond a 

p r i v a t e  h o ld ing .  In t h i s  in s t a n c e  t h e r e  a r e  fo u r  genera l  types  of 

p o s i t i o n s  t o  be c ons ide red :

1. p r i v a t e  lands  e n c lo s in g  f e d e r a l  lands  no t  s u b je c t  
t o  l e a s e ,

2.  lands  as d e sc r ib e d  in  (1) t h a t  e n c lo se  l e a se d  p u b l ic  
l a n d s ,

3.  unmarked f e d e r a l  lands  which bo rde r  upon p ub l ic  r i g h t s  
o f  way and,

4.  p u b l i c  lands  as d e sc r ib e d  in (3) t h a t  a r e  fenced and 
pos ted  with  "No T respass ing"  s i g n s .

In reviewing t h i s  a s p e c t  o f  access  to  p u b l i c  lands  th e  r o l e  o f  the

land a d m in i s t e r in g  agenc ies  such as the  U.S. F o re s t  Se rv ice  and Bureau of

Land Management was o f  paramount i n t e r e s t .  These p u b l ic  agenc ies  a re

f r e q u e n t l y  in  a p o s i t i o n  to  r e s o lv e  much o f  the  acce ss  problem concern ing

the  lands  they  manage. They have l e g i s l a t i v e  a u t h o r i t y  which has

gran ted  them e x te n s iv e  a d m i n i s t r a t i v e  d i s c r e t i o n  (by s p e c i f y in g  access  to

enclosed  p u b l i c  lands  as a q u a l i f i c a t i o n  f o r  l e a s in g  f o r  example).  I t

appears  t h a t  t h e s e  agenc ies  can both r e c t i f y  and a l l i e v i a t e  much o f  the

e x i s t i n g  access  problem w i th o u t  th e  need f o r  a d d i t i o n a l  l e g i s l a t i o n
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(20,  38,  46 ,  52) .

The case  o f  the  Montana s t a t e  g ra z in g  lands p r e s e n t s  a s i t u a t i o n  

s u b s t a n t i a l l y  d i f f e r e n t  from t h a t  o f  t h e  f e d e ra l  l a n d s .  S t a t e  p ub l ic  

lands  a re  t o  be used to  p rov ide  income f o r  the  p u b l i c  school system and 

in  t h i s  c o n te x t  the  i n t e r p r e t a t i o n  of  such usage u s u a l l y  p rec lu d es  pub l ic  

use o f  t h e s e  s t a t e  l a n d s .  Even though the  Revised Codes o f  Montana have 

been amended to  embrace th e  m u l t i p l e  use concep t ,  th e  p ro v i s io n  o f  income 

from s t a t e  lands  i s  s t i l l  paramount.  In s im p le r  l anguage ,  th e  p u b l i c  does 

no t  have th e  r i g h t  t o  use t h e s e  g raz ing  la n d s .  Leasees o f  g raz ing  lands 

in e f f e c t  own the  land as long as the  c o n t r a c t  c o n t r o l l i n g  th e  l e a s in g  i s  

no t  ab roga ted  ( 4 2 , ' 4 5 ) .  A d m in i s t r a t iv e  access  t o  s t a t e  lands  i s  a l s o  

tenuous. .  On o c ca s io n ,  r e p r e s e n t a t i v e s  of  the  Montana D iv is ion  o f  F o r e s t ry  

have been denied access  t o  s t a t e  lands  enclosed  by p r i v a t e  land .  In these  

in s t a n c e s  t h e  D iv is ion  o f  F o r e s t ry  has merely re fu s e d  to  p re s s  th e  i s s u e ,  

and a s id e  from n e g o t i a t i o n ,  w i l l  no t  t r y  t o  f o r c e  e n t r y  by condemnation 

(40 ,  54 ) .  There a re  s t ro n g  ove r tones  o f  p o l i t i c a l  p r e s s u r e  in  t h i s  

approach (39 ,  45 ,  54) .  The s i t u a t i o n  rega rd ing  s t a t e  lands  l e av e s  much 

to  be d e s i r e d  but as t h i s  p a r t  o f  the  access  problem i s  l a r g e l y  beyond the  

scope o f  t h i s  p aper ,  i t  i s  only  being touched upon h e re .  With s u f f i c i e n t  

p u b l ic  p r e s su re  to  make more o f  th e  s t a t e  lands  a v a i l a b l e  to  p u b l i c  u se ,  

th e  o b j e c t i v e  o f  g r e a t e r  a v a i l a b i l i t y  o f  p u b l ic  lands  can be ach ieved .

This p o s s i b i l i t y  i s  well  w i th in  r e a l i t y  in c o n s i d e r a t i o n  o f  both the  

one-man-one-vote c o u r t  d e c i s io n  and the  passage o f  th e  new s t a t e  c o n s t i t u 

t i o n  which may in  l a rg e  measure ,  w re s t  p o l i t i c a l  power from s tock  r a i s e r s  

(4 1 ) .  F u r t h e r ,  as the  S t a t e  o f  Montana r e p o r t e d ly  has access  to  n in e ty  

p e rc en t  o f  i t s  l a n d ,  the  problem o f  pub l ic  access  t o  s t a t e  lands  i s
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academic pending the  a v a i l a b i l i t y  o f  th e  land t o  th e  p u b l i c  in  general  

(4 5 ) .  Under the  m u l t i p l e  use  concep t  o f  th e  Revised Codes o f  Montana, 

th e  Department of  S t a t e  Lands i s  i n v e s t i g a t i n g  means o f  opening up s t a t e  

lands  t o  p u b l ic  u se .  P a r t  o f  t h i s  s tudy  invo lves  ana lyses  o f  what o th e r  

western  s t a t e s  a re  doing with  t h e i r  s t a t e  lands  (4 2 ) .  Hopefu lly  t h i s  

e v a lu a t io n  w i l l  be used to  guide f u t u r e  s t a t e  land use in  Montana.

The l a r g e s t  p ro p o r t io n  o f  th e  access  problem involves  the  U.S. F o res t  

Se rv ice  and the  Bureau o f  Land Management because o f  the  l a r g e  a r e a s  t h e se  

agenc ies  a d m in i s t e r  and the  r e l a t i v e l y  low degree  o f  access  to  f e d e r a l  

lands  under t h e i r  a d m i n i s t r a t i o n .  Both agenc ies  r e p o r t  t h a t  they  have 

about f o r t y  to  f o r t y - f i v e  p e rc en t  o f  the  lega l  acce ss  they would l i k e  to  

have (46 ,  53) .  Much o f  th e  access  t h e s e  agenc ies  now use i s  o f  the  

p r e s c r i p t i v e  r i g h t  ty p e  and whi le  many lan d h o ld e r s  seldom deny th e  F o re s t  

S e rv ice  and Bureau o f  Land Management a d m i n i s t r a t i v e  a c c e s s ,  th e  s i t u 

a t i o n  changes r a d i c a l l y  when th e  a s p e c t  o f  genera l  pu b l ic  access  a r i s e s  

(5 2 ) .  In any even t  th e  maintenance o f  e x i s t i n g  access  should be given 

p r i o r i t y  over th e  development o f  new access  ro u t e s  in o rde r  to  minimize 

th e  need f o r  new road c o n s t r u c t i o n  i n t o  unroaded a r e a s .

I f ,  as Nelson (30) and Van G i l s t  (38) con tend ,  the  F o re s t  Se rv ice  . 

does p r e s e n t l y  have s u f f i c i e n t  a u t h o r i t y  to  r e s o lv e  access  problems 

concern ing  i t s  lands  then much o f  t h e  c o n t ro v e r s y  developing  over  access  

to  p u b l i c  lands  i s  w i th o u t  fo u n d a t io n .  However th e  p o s i t i o n  taken  by 

Nelson (30) and Van G i l s t  (38) t h a t  th e  F o re s t  S e rv ice  has s u f f i c i e n t  

r e d r e s s  i s  not suppor ted  by Enke 's  (46) c o n te n t io n  t h a t  the  F o re s t  S e r 

v ice  has s u i t a b l e  access  t o  l e s s  than 50 p e rc e n t  o f  i t s  l a n d s .  Lack o f  

m o t iv a t io n  t o  r e s o lv e  access  problems may a l s o  be a f a c t o r .
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Other sources  a l s o  i n d i c a t e  t h a t  access  to  t h e  F o r e s t  S e rv ice  lands  

i s  a problem i s  some a r e a s .  Baldock in  h i s  Sen ior  t h e s i s  a t  th e  Univer

s i t y  o f  Montana (1971) has i n d i c a t e d  t h i s  to  be t h e  case  in  a survey 

concern ing  th e  R a t t l e sn a k e  Mountains (17) .  The Jensen-Klapwyck c o n t r o 

ve rsy  (24) i s  a l s o  i n d i c a t i v e  o f . t h e  n a tu re  o f  t h e  problem as i s  the  

l e t t e r  from Sena to r  McGovern to  t h e  Bureau o f  Land Management in  1971 

(2 9 ) .  Other  c o n ta c t s  made by personal in te rv ie w  and w r i t t e n  c o r re sp o n 

dence recogn ize  th e  problem o f  abcess  to  p u b l ic  lands  (31 ,  34, 37,  52, 

55) .

I f  th e  assumption i s  made t h a t  th e  F o res t  Se rv ice  has ample a u th o r 

i t y  to  r e s o lv e  access  d e f i c i e n c i e s  i t  then appears  t h a t  th e  agency i s  

d e r e l i c t  in  i t s  duty  t o  p r o t e c t  the  r i g h t  o f  p u b l i c  access  to  pub l ic  

la n d s .  P o l i t i c a l  in f l u e n c e s  may l i m i t  the  F o re s t  S e r v i c e ' s  e f f o r t s  to  

r e c t i f y  access  d e f i c i e n c i e s  (5 2 ,5 5  ) .  The s i t u a t i o n  p re sen te d  in  the  

C a l i e n t e  Mountain a rea  c o n t ro v e rsy  invo lv ing  the  Bureau o f  Land Manage

ment ( i . e . ,  p o l i t i c a l  p re s su re  p rev en t in g  t h i s  agency from r e s o lv in g  an 

access  problem) may be analogous to  c i rcum stances  th e  F o re s t  Se rv ice  i s  

f a c in g  (1 5 ) .  C e r t a i n l y  the  concept  t h a t  p u b l ic  access  t o  p u b l ic  lands  i s  

an improper q u a l i f i c a t i o n  f o r  t h e  l e a s in g  o f  f e d e r a l  lands  i s  an i n d i c a 

t i o n  o f  p o l i t i c a l  p re s su re  t o  con travene  a d d i t i o n a l  p u b l ic  land c o n t r o l .

I s o l a t e d  Federal  Lands Not S u b jec t  to  Lease . — In t h e  f i r s t  i n s t a n c e ,  

the  Federal  Govenment has th e  same r i g h t s  as a p r i v a t e  l a n d h o ld e r ,  i . e . ,  

by way o f  n e c e s s i t y ,  a r i g h t  to  e n t e r  upon i t s  land ( th e  p u b l ic  a l s o  

enjoys  t h i s  r i g h t ) .  The lack  o f  a s s e r t i o n  o f  t h i s  r i g h t ,  p a r t i c u l a r l y  

t h a t  o f  the  de fense  o f  th e  p u b l i c ' s  r i g h t  to  e n t e r  upon p u b l ic  lands  i s  

d e p lo r a b l e .  That t h e  F o r e s t  Se rv ice  and Bureau o f  Land Management have
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been r e l u c t a n t  t o  use condemnation when a l l  e l s e  f a i l s  i s  s t ro n g  evidence  

o f  e i t h e r  a d i s r e g a r d  f o r  th e  p u b l i c  r i g h t  t o  use p u b l ic  land o r  the  

e f f e c t s  o f  a d jo in in g  lan d h o ld e r  i n f l u e n c e  (1 5 ) .  In a t  l e a s t  one in s t a n c e  

( F o r e s t  S e rv ice  v s .  F ly ing  D Ranch) i t  has been re p o r t e d  t h a t  where a 

lan d h o ld e r  was no t  w i l l i n g  to  n e g o t i a t e ,  the. t h r e a t  o f  condemnation did 

produce a n e g o t i a b l e  s i t u a t i o n  (4 6 ) .  G enera l ly  speak ing ,  condemnation i s  

employed where a t im ber  h a r v e s t  i s  planned and n e g o t i a t i o n s  have f a i l e d  

(52,  55 ) .  The Bear Creek access  r o u t e  20 m i le s  west  o f  Missoula  i s  an 

example o f  condemnation f o r  access  to  a t im ber  h a r v e s t  s i t e .  The same 

d e te rm in a t io n  needs t o  be e x h ib i t e d  where and when genera l  p u b l i c  access  

i s needed .

Federal  Lands Sub jec t  t o  Lease . - - I n  th e  second case  where f e d e r a l ,  

l e a s e  lands  a re  in v o lv e d ,  the  s imple  expediency o f  r e q u i r in g  p u b l i c  access  

as a q u a l i f i c a t i o n  f o r  l e a s i n g  would immediate ly  r e s o lv e  much o f  th e  

access  problem. The F o r e s t  Se rv ice  and Bureau o f  Land Management could 

immediately apply  t h i s  q u a l i f i c a t i o n  w i th in  t h e i r  e x i s t i n g  a d m i n i s t r a t i v e  

a u t h o r i t y .  Although th e  l e a s e  lands  r e p r e s e n t  a source  o f  income f o r  t h e  

f e d e r a l  government they  a re  in e f f e c t  a subs idy  t o  t h e se  r an ch e rs  who a re  

in a p o s i t i o n  to  c a p i t a l i z e  on t h e s e  lands  ( in  many in s t a n c e s  t h e se  lands  

a r e  l e a se d  a t  a r a t e  t h a t  would no t  pay th e  t ax es  on them i f  they  were 

p r i v a t e l y  owned and a r e  obv ious ly  coveted by th e  l e a s e e ) .  An example o f  

th e  abuse o f  the  p r i v i l e g e  o f  l e a s i n g  p u b l i c  lands  i s  provided by the  

Piceance  Creek access  problem in n o r thw es te rn  Colorado. In t h i s  case  

p u b l ic  access  t o  th e  l e a s e  a rea  was r e s t r i c t e d  only  dur ing  th e  big game 

hunt ing  season .  The owners o f  th e  p r e s c r i p t i v e  r i g h t  type  roads  exac ted  

a t o l l  f o r  access  to  the  p u b l i c  domain dur ing  t h i s  pe r iod  (1 5 ) .
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Unmarked Federal  Lands Adjo in ing Pub l ic  Ways. — In the  t h i r d  c a s e ,  

w h e r e 'u n i d e n t i f i e d  p u b l ic  lands  a d jo in  e x i s t i n g  lega l  p u b l ic  access  

ro u te s  t h e  r e s o l u t i o n  o f  access  i s  s im p le .  All t h a t  i s  needed i s  the  

de te rm in a t io n  o f  the  l o c a t i o n  o f  t h e se  lands  and t h e i r  adequate  i d e n t i f i 

c a t i o n .  Lands t h a t  a re  fenced under th e  p ro v i s io n s  o f  th e  Tay lo r  Grazing 

Act,  b e s id e s  being i d e n t i f i e d  w i th  s ig n s  i n d i c a t i n g  th e  a rea  to  be pu b l ic  

l a n d ,  could a l s o  bear a c ap t io n  i n d i c a t i n g  t h a t  s a id  land i s  open to  

p u b l ic  u se .  The fe d e ra l  land  adpoin ing  th e  Marshall  Canyon road two 

m iles  e a s t  o f  Missoula i s  an example o f  t h i s  s i t u a t i o n .  The l i m i t i n g  

f a c t o r  i s  t h i s  case  i s  manpower and money. However, as a consequence of  

the  p r e s e n t  need to  p rovide  more p u b l ic  r e c r e a t i o n a l  a re a s  and to  d i s p e r s e  

use on the  pu b l ic  l a n d s ,  g r e a t e r  emphasis w i l l  have to  be given to  the  

l o c a t i o n  and i d e n t i f i c a t i o n  of  t h e s e  l a n d s .  *

I l l e g a l l y  Marked Federal  Lands . —The f o u r th  c a t e g o r y ,  t h a t  o f  i l l e g a l  

fenc ing  and po s t in g  o f  p u b l ic  l a n d s ,  a l s o  has an obvious s o l u t i o n .  I t  i s  

on ly  a m a t t e r  o f  l o c a t i n g  f e d e r a l  p ro p e r ty  l i n e s ,  removing i l l e g a l  s igns  

and fences  and i n i t i a t i n g  th e  l e g a l  p ro se cu t io n  o f  those  r e f u s i n g  to  

comply with  th e  law. This f a c e t  o f  t h e  access  problem w i l l  a l s o  r e q u i r e  

an in c r e a s e  in  money and manpower by th e  land a d m in i s t e r in g  agenc ies  (37) .

In summation, i t  appears  t h a t  t h e r e  i s  much th e  f e d e r a l  land hold ing  

agenc ies  can do to  r e s o lv e  the  access  problem prov id ing  they  have the  

w i l l i n g n e s s  to  p ro p e r ly  address  th e  problem and t h e  n e ce s sa ry  f in a n c in g  

i s  a v a i l a b l e .  At t h i s  t im e ,  i t  appears  t h a t  t h e r e  i s  l i t t l e  suppor t  f o r  

t h i s  type  o f  program (5 2 ) .  M ot iva t ion  to  m a t e r i a l l y  approach the  access  

problem w i l l  most l i k e l y  have to  come from o u t s id e  fo r c e s  as i t  i s  

u n l i k e l y  t h a t  e i t h e r  th e  F o r e s t  S e rv ice  o r  the  Bureau o f  Land Management
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w i l l  t ak e  p o s i t i v e  a c t i o n  w i th o u t  p u b l i c  p re s su re  (40 ,  52 ,  55) .  I f  t h e se  

agenc ies  do no t  respond to  p u b l i c  p r e s s u r e  to  r e s o lv e  access  i s s u e s ,  

l e g i s l a t i o n  w i l l  have to  be dev ised  to  d e t a i l ,  with g r e a t  s p e c i f i c i t y ,  

what th e  landhold ing  agenc ies  w i l l  do under  vary ing  c o n d i t io n s  t o  provide  

f o r  p u b l i c  access  to  p u b l ic  lands  (2 9 ) .

Values o f  A ppropr ia te  Access

The o v e ra l l  concept o f  a p p r o p r i a t e  usage o f  th e  n a tu r a l  r e s o u rce  base
ll

i s  to  ach ieve  a v a r i e t y  o f  goa ls  in  c o n ju n c t io n  with  meet ing the  s o c i o 

economic requ irem ents  o f  p r e s e n t  and f u t u r e  g e n e r a t i o n s .  The f e d e ra l  

M ul t ip le  Use Act and more r e c e n t l y  the  modif ied  Montana Enabling Act 

p rovide  s t a t u t o r y  r e c o g n i t i o n  and d i r e c t i o n  f o r  the  s u s t a in e d  y i e l d  

concept in  the  u t i l i t y  of  th e  public ly -owned la n d s .  One o f  the  major 

uses recognized  by th e se  Acts i s  th e  d i r e c t  use o f  th e  land by th e  

general  p u b l i c  f o r  r e c r e a t i o n a l  purposes .  Obviously ,  r e c r e a t i o n a l  

a c t i v i t y  i s  t i e d  d i r e c t l y  t o  the  degree  o f  a c c e s s i b i l i t y  o f  the  p u b l ic  

lands  by th e  p u b l i c .  The r e s o l u t i o n  o f  access  d e f i c i e n c i e s  to  th e  p u b l i c ,  

lands  w i l l  r e s o lv e  seve ra l  i s s u e s :

1. th e  r i g h t  o f  th e  p u b l ic  to  be a b le  to  use p u b l i c  lands  t h a t  a re  

now not a v a i l a b l e  to  p u b l i c  u s e - - f o r  o f  what va lue  i s  t h e  r i g h t  to  use 

p u b l ic  lands  when no p r a c t i c a l  way e x i s t s  f o r  the  p u b l ic  to  reach th e se  

lands?

2. f o r  many people t h e r e  i s  u t i l i t y  in  t h e  a v a i l a b i l i t y  o f  pu b l ic  

lands  in  a v i c a r io u s  r a t h e r  than p hys ica l  s en se .  These persons d e r iv e  

s a t i s f a c t i o n  from the  knowledge t h a t  th e  p u b l ic  lands  a re  t h e r e  f o r  t h e i r  

use and a re  t h e o r e t i c a l l y  a t  l e a s t  p r o t e c t e d  from overuse .

3.  th e  va r ious  f a c t o r s  o f  in c reased  i n t e r e s t  in ou tdoor  r e c r e a t i o n



50

in c re a se d  a f f lu e n c e  and more l e i s u r e  t ime have c r e a t e d  g r e a t e r  p u b l ic  

demand f o r  th e  r e c r e a t i o n a l  use o f  p u b l ic  l a n d s .  The a d m i n i s t r a t o r s  of  

the  p u b l ic  lands  have an o b l i g a t i o n ,  as s tewards  o f  th e  p u b l i c  l a n d s ,  to  

make th e se  lands  a v a i l a b l e  f o r  p u b l ic  use  w i th in  s t a t u t o r y  l i m i t a t i o n s .

The s t a t u t o r y  l i m i t a t i o n  in  t h i s  case  i s  t h e  M u l t ip le  Use-Susta ined 

Yield Act which s p e c i f i e s  in  p a r t  t h a t  th e  land s h a l l  be managed t o  p ro 

duce i t s  v a r io u s  products  in  p e r p e t u i t y .  Pub l ic  use in  the  form of  

r e c r e a t i o n  i s  one o f  t h e s e  p ro d u c ts .  Continued "product ion"  of  r e c r e a t i o n  

o p p o r tu n i ty  e n t a i l s  among o t h e r  t h in g s  d i s p e r s i o n  o f  use as a means o f  

reduc ing  adverse  human impact r e s u l t i n g  from th e  c o n c e n t r a t i o n  o f  use .

A p ro p e r ly  designe'd access  system can d i s p e r s e  r e c r e a t i o n a l  u se .  The 

o b j e c t i v e s  o f  s u i t a b l e  p u b l ic  access  t o  th e  pu b l ic  lands  and good land 

management reg a rd in g  human impact and expanding th e  usab le  base a re  not 

incom pa t ib le .

Precedence—The Approach Used in  C a l i f o r n i a  and Oregon

Access d e f i c i e n c i e s  can be re so lv ed  by both a d m i n i s t r a t i v e  a c t i o n  

and the  m o d i f i c a t io n  o f  s t a t u t e s  p e r t a i n i n g  to  t r e s p a s s .  In e i t h e r  case  

pu b l ic  suppor t  w i l l  be necessa ry  t o  i n i t i a t e  and implement c o r r e c t i o n s  

in  t h e  abuse o f  th e  r i g h t s  o f  p u b l ic  i n g r e s s  and eg ress  t o  p u b l ic  l a n d s .

In th e  even t  t h a t  precedence i s  n e ce s s a r y ,  the  exper iences  o f  o t h e r  s t a t e s  

can be used as a g u i d e l i n e .  In the  case  o f  Thornton v. Hay 462 P2d 671 

(Oregon 1969),  t h e  s t a t e  (Thorn ton, A t to rney  Genera l)  contended t h a t  th e  

pu b l ic  r i g h t  to  go upon p u b l ic  lands  t r a n sce n d s  th e  f e e  h o l d e r ' s  (owner) 

r i g h t  t o  deny the  p u b l ic  access  t o  p u b l i c  l a n d s .  In t h i s  i n s t a n c e  the  

f e e  lands  i s o l a t e d  th e  p u b l i c  ocean beaches from the  p u b l i c .  The Oregon 

Supreme Court found f o r  th e  p l a i n t i f f  ( s t a t e ) .  An i n t e r e s t i n g  a s p e c t  o f
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t h i s  d e c i s io n  was th e  view p re sen te d  by one o f  t h e  J u s t i c e s :  " t h a t

precedence  should not be an o v e r r id in g  f a c t o r  in making d e c i s io n s  in  the  

a rea  o f  p u b l ic  u t i l i t y  o f  p u b l ic  l a n d s . "  The J u s t i c e ' s  c o n te n t io n  was 

t h a t  th e  law reg a rd in g  th e  use  o f  p ro p e r ty  held f o r  th e  b e n e f i t  o f  the  

p u b l ic  must change as  th e  p u b l ic  need changes ,

The Montana p r e s c r i p t i v e  r i g h t  s t a t u t e  s p e c i f i e s  non-use o f  a p r e 

s c r i p t i v e  r i g h t  road to  be t h e  b a s i s  f o r  denying f u r t h e r  p u b l i c  use i f  

the  road i s  s u c c e s s f u l l y  c losed  to  pu b l ic  use f o r  th e  s t a t u t o r y  period 

o f  f i v e  y e a r s .  The C a l i f o r n i a  Supreme Court  has ru le d  t h a t  once land  has 

been used as p u b l ic  land and when such use has been a f f i rm ed  (by p re 

s c r i p t i v e  r i g h t )  t h a t  land could  no t  be removed from p u b l i c  u se .  I f  the  

fo rego ing  i n t e r p r e t a t i o n  o f  law were ap p l ied  to  p r e s c r i p t i v e  r i g h t  roads 

in  Montana such roads  could never  r e v e r t  to  p r i v a t e  s t a t u s .  P o r t io n s  of 

th e  C a l i f o r n i a  C o n s t i t u t i o n  can a l s o  be used as an example o f  a more 

e n l ig h te n ed  approach reg a rd in g  th e  p u b l i c  use  o f  p u b l ic  lands  (Appendix). 

A r t i c l e  25,  Sec t ion  2 o f  th e  C a l i f o r n i a  C o n s t i t u t i o n  s t a t e s  in  p a r t  t h a t  

no one p o sse ss in g  th e  f r o n ta g e  o r  t i d a l  lands  of  any bay , e s t u a r y ,  harbor  

or  o t h e r  nav igab le  w a ter  in  t h i s  s t a t e  s h a l l  be p e rm i t te d  to  exclude  the  

r ig h t -o f -w a y  to  such w a ter  whenever i t  i s  r e q u i r e d  f o r  any p u b l i c  purpose .

The C a l i f o r n i a  c o u r t s  a r e  a l s o  a l t e r i n g  t h e i r  a p p l i c a t i o n  o f  the  law 

to  adap t  to  changing c o n d i t i o n s .  This m o d i f i c a t io n  o f  p o s i t i o n  i s  well 

s t a t e d  in  th e  e x c e rp t  below:

This c o u r t  has in  the  p a s t  been l e s s  r e c e p t i v e  to  arguments 
o f  implied d e d ic a t io n  when open lands were involved than i t  has 
when w e l l - d e f in e d  roadways a re  a t  i s s u e .  With the  in c re a se d  
u rb a n iz a t i o n  o f  t h i s  s t a t e ,  however,  beach a reas  a r e  now as 
well  def ined  as  roadways. This i n t e n s i f i c a t i o n  of  land  use 
combined with th e  c l e a r  p u b l ic  p o l ic y  in  f avo r  o f  encouraging 
and expanding p u b l ic  access  to  and use of  s h o r e l i n e  a reas  leads
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us t o  th e  conc lus ion  t h a t  th e  c o u r t s  o f  t h i s  s t a t e  must be 
as r e c e p t i v e  t o  th e  f i n d i n g  of  implied  d e d ic a t io n  o f  s h o r e l in e  
as they  a re  t o  a f in d in g  o f  implied  d e d ic a t io n  o f  roadways 
( Gion v.  Santa  Cruz & Die tz  v.  King, 84 Cal Rptr 162 (1970).

Obviously i t  would be a s imple  m a t t e r  t o  s u b s t i t u t e  "pu b l ic  lands"  f o r

th e  word " sh o r e l i n e "  and make a d i r e c t  a p p l i c a t i o n  o f  t h i s  modif ied

concept t o  t h e  s t a t e  o f  Montana.

One p a r t  o f  th e  C a l i f o r n i a  C o n s t i t u t i o n  gua ran tee s  t h e  r i g h t  of  the
i

people  t o  e n t e r  upon th e  p u b l i c 1lands w i th in  th e  s t a t e  ( A r t i c l e  1,  Sec t ion  

25 ) .  There i s  no such gua ran tee  in  Montana.

C a l i f o r n i a  Code, Government S ec t ion  39937, p rov ides  t h a t  by o r d i n 

ance a c i t y  may d e c l a r e  a r i g h t  o f  way over f e e  t i d e l a n d s  o r  f r o n ta g e  to  

nav igab le  w a te r .

F i n a l l y ,  t h e  o v e r r id in g  p r i n c i p l e  i s  t h a t  o f  adap t ing  th e  u t i l i t y  o f

th e  n a tu ra l  re sou rce  t o  the  changing requ i rem ents  o f  s o c i e t y  and not

ty in g  management to  c i rcum stances  e x t a n t  dur ing  f r o n t i e r  t im es .

A comment made by J u s t i c e  Cardozo appears  a p p r o p r i a t e :

The concept  o f  law as a l i v i n g  organism adap t ing  to  
changing c o n d i t io n s  and s o c i e t a l  needs must be paramount in  the  
a p p l i c a t i o n  o f  law i f  th e  law i s  no t  t o  p e t r i f y  a t  the  c o s t  o f  
i t s  an imating  p r i n c i p l e .



CHAPTER VI

SUMMATION, CONCLUSIONS AND RECOMMENDATIONS

Summarization

The records  i n d i c a t e  t h a t  problems o f  p u b l i c  in g re s s  and e g re ss  to 

p u b l ic  lands  in  the  Uni ted S t a t e s  have been recognized  s in c e  a t  l e a s t  

l a t e  f r o n t i e r  t im es .  A f te r  the  passage o f  the  Act o f  February  25, 1885 

the  Federal  Government i t s e l f  i n i t i a t e d  l i t i g a t i o n  to  r e s o l v e  access  

d i f f i c u l t i e s .  L a te r ,  dur ing  th e  pe r iod  o f  the  1 9 2 0 ' s ,  the  r e s p o n s i b i l 

i t y  o f  p r o t e c t i n g  both p u b l i c  and p r i v a t e  access  i n t e r e s t s  appears  to 

have s h i f t e d  to  the  lo c a l  government leve l  l a r g e l y  through the  c i v i l  

law. Through c i v i l  law, both the  p u b l i c  a t  l a r g e  and the  va r io u s  land 

a d m in i s t e r in g  agenc ies  have sought to  m ain ta in  access  to  th e  p u b l ic  

lands  v ia  l e g a l l y  de f ined  ro a d s ,  p r e s c r i p t i v e  r i g h t  and way o f  n e c e s s i t y .  

In some r e s p p c t s  th e se  e f f o r t s  under e x i s t i n g  law have had a measure o f  

su c c e s s .  However in  many in s t a n c e s  the  e x i s t i n g  l e g i s l a t i o n  o r  r a t h e r ,  

the  degree o f  implementation o f  such l e g i s l a t i o n ,  has f a i l e d  to  p ro

t e c t  the  p u b l i c ' s  r i g h t  o f  i n g re s s  and eg re ss  to p u b l i c  l a n d s .  The 

F o r e s t  Se rv ice  and th e  Bureau o f  Land Management r e p o r t  t h a t  they a re  

lo s in g  access  f a s t e r  than a l t e r n a t e  ro u te s  a r e  being developed. Both 

agenc ies  i n d i c a t e  t h a t  t h e  access  problem i s  a tough one and i t  i s  

being approached as well as t h e i r  r e so u rce s  p e rm i t .

Access con t inues  to be l o s t  p r im a r i l y  in the  a re a  o f  p r e s c r i p t i v e -  

r i g h t  roads  l a r g e l y  by d e f a u l t  and through p o l i t i c a l  i n f l u e n c e  exer ted  

on those  in a c a p a c i ty  to  con t ro l  t h e se  roads .  The l a c k  o f  s u i t a b l e  

i d e n t i f i c a t i o n  o f  p u b l i c  lands  a d j a c e n t  to  e x i s t i n g  p u b l i c  access
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ro u te s  and th e  i l l e g a l  fenc ing  o f  p u b l i c  lands  i s  f u r t h e r  r e s t r i c t i n g  

th e  use o f  th e se  a r e a s .

The abandonment o f  t h e  Act o f  February 25,  1885 (as f a r  as access  

to  f e d e ra l  lands  i s  concerned) in  con junc t ion  with  the  a p p l i c a t i o n  o f  

e x i s t i n g  remedy under c i v i l  law a re  c o n t r i b u t i n g  f a c t o r s  in  c o n t i n u a l l y  

d im in ish ing  access  to  p u b l i c  l a n d s .  The a c t i v i t i e s  o f  the  land admin

i s t e r i n g  agenc ies  regard ing  access  to  p u b l ic  lands  whether  through 

p o l i t i c a l  p r e s s u r e ,  l ack  o f  m o t iv a t io n ,  o r  i n a p p r o p r i a t e  l e a s i n g  q u a l i 

f i c a t i o n s  a l s o  c o n t r i b u t e s  to fhe  lo s s  o f  a c c e ss .

The m a t t e r  o f  access  to  Montana's  s t a t e  p ub l ic  lands  i s  o f  a n a lo 

gous import  bu t  t h i s  problem must be approached from a n o th e r  p o s i t i o n  

because o f  th e  income-producing i n t e n t  o f  the  S t a t e ' s  Enabling Act. 

Montana s t a t e  lands  a re  managed to  produce income f o r  the  p u b l i c  school 

system and as such the  p u b l ic  does no t  have the  r i g h t  to  use much o f  

th e se  s t a t e  l a n d s .  P as t  and c u r r e n t  p o l i t i c a l  c l im a te  in Montana has 

e f f e c t i v e l y  kept t h e  con t ro l  o f  th e se  lands  in the  hands o f  the  c a t t l e  

i n d u s t r y .  However, w ith  th e  advent  o f  the  one-man*. o ne -vo te  r u l e  and 

the  new c o n s t i t u t i o n ,  t h e r e  may be a s h i f t  in p o l i t i c a l  i n f l u e n c e  con

t r o l l i n g  p u b l ic  s t a t e  l a n d s .  The s t o c k - r a i s e r s  have th e  t im e ,  money 

and i n c e n t i v e  to in f lu e n c e  con t ro l  o f  both fede ra l  and s t a t e  Tease 

lands  and the  e f f e c t s  o f  t h e i r  e f f o r t s  a re  a p p a ren t .  Pub l ic  acce ss  to 

Montana s t a t e  lands may invo lve  m o d i f i c a t i o n  o f  the  Enabling Act to 

p ro p e r ly  d e f in e  the  r i g h t  o f  p u b l i c  use o f  th e se  l an d s .

Aside from the  genera l  s u p p o s i t i o n  t h a t  th e  p ub l ic  must be a b le

to  reach p u b l ic  lands  to  e x e r c i s e  t h e i r  r i g h t  o f  u se ,  good land manage

ment would i n d i c a t e  s u i t a b l e  d i s p e r s io n  o f  access  to  minimize adverse
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impact  by c o n c e n t r a t io n  o f  use .  The den ia l  o f  pub l ic  access  to  pub l ic  

lands  negates  the  concep t  o f  m u l t i p l e  use and i s  in im ica l  t o  con

g r e s s io n a l  i n t e n t .

Conclus ions

Obviously under p r e s e n t  c o n d i t io n s  t h e r e  i s  r e c o u rse  under law to  

a l l e v i a t e  much o f  the  access  d i f f i c u l t i e s .  The a v a i l a b l e  remedies to 

access  d e f i c i e n c i e s  have been reviewed a t  leng th  with  a p p r o p r i a t e  

examples provided  to  i l l u s t r a t e  t h e  u t i l i t y  o f  c u r r e n t l y  e x i s t i n g  means 

o f  r e s o l u t i o n .

However, i t  i s  a p p a ren t  by v i r t u e  o f  the  e x t e n t  o f  the  access  

problem t h a t  such remedies as p r e s e n t l y  implemented a r e  no t  s u f f i c i e n t  

to  c o r r e c t  the  problem as i t  e x i s t s  today . Rather the  l o s s  o f  access  

i s  becoming in c r e a s i n g l y  a c u t e .  By and l a r g e ,  th e  e x i s t i n g  remedies 

to access  problems can be s a id  to  be e xpens ive ,  t ime consuming, and in 

many in s t a n c e s  i n e f f e c t i v e .

Much o f  the  d i f f i c u l t y  exper ienced  in e i t h e r  p re se rv in g  o r  a c q u i r 

ing access  stems from the  inadequa te  r e c o g n i t i o n  o f  r a p i d l y  changing 

c o n d i t io n s  r e l a t i v e  to  use o f  th e  b a s ic  n a tu r a l  r e s o u rce  de f ined  as 

p u b l ic  l an d .  The landho ld ing  agenc ies  have no t  taken the  i n i t i a t i v e  in 

m a in ta in ing  access  r i g h t s  in l i g h t  o f  t o d a y ' s  needs .  Perhaps a lack  

o f  p u b l ic  i n t e r e s t  i s  a causa l  f a c t o r .  A d d i t i o n a l l y ,  the  in f lu e n c e  o f  

i n t e r e s t s  e s p e c i a l l y  concerned with the  d i s p o s i t i o n  o f  fede ra l  land has 

undoubtedly  a l t e r e d  the  course  o f  land management. The r i g h t  o f  the  

f e d e r a l  government to  go to  and from i t s  lands  i s  known to  be no l e s s  

than t h a t  o f  a p r i v a t e  c i t i z e n .  Courts have held  t h a t  the  r i g h t  o f  

th e  p u b l ic  to  go upon p u b l ic  land i s  no l e s s  than t h a t  f o r  the  land
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a d m in i s t e r in g  a g en c ie s .  Yet i t  i s  a p p a ren t  t h a t  t h i s  r i g h t  i s  n o t  being 

f u l l y  u t i l i z e d  and p r o t e c t e d .  The case  o f  the  C a l i e n t e  Mountain a rea  

i s  an example o f  where f e d e ra l  lands  comple te ly  surrounded by p r i v a t e  

lands  a re  i n a c c e s s i b l e  to  the  p u b l i c .  The Bureau o f  Land Management 

has no t  been a b le  to  n e g o t i a t e  f o r  access  ro u te s  f o r  th e  p u b l i c .  While 

a condemnation proceeding appears  a p p r o p r i a t e ,  the  Bureau o f  Land Man

agement has no t  employed t h i s  remedy a p p a r e n t ly  because o f  p o l i t i c a l  

p r e s su re  (15) .

I f ,  as i s  c la imed ,  th e  F o r e s t  S e rv ice  and Bureau o f  Land Management 

have s u f f i c i e n t  re cou rse  under e x i s t i n g  l e g i s l a t i o n  and d i r e c t i v e s  to 

p ro p e r ly  r e s o lv e  any access  problems, th e  admission  by the  agenc ies  t h a t  

they a r e  l o s in g  access  f a s t e r  than a l t e r n a t e  ro u te s  can be provided be

l i e s  t h i s  c la im .  I t  appears  t h a t  th e se  agenc ies  have no t  r e a l l y  ac ted  

in the  pu b l ic  i n t e r e s t  in many cases  where access  to  f e d e ra l  lands  by 

th e  p u b l ic  i s  concerned. C e r t a i n l y  the  s ta t em e n t  t h a t  the  F o r e s t  Ser

v ice  has f o r t y  to  f o r t y - f i v e  p e rc e n t  o f  t h e  lega l  access  they  d e s i r e  

i s  i n d i c a t i v e  o f  a t  l e a s t  the  inadequacy o f  execu t ion  i f  no t  the  f u l l  

c a p a b i l i t y  o f  remedy to  acce ss  problems.

The Act o f  February 25,  1885 appears  to  have c o n s id e r a b l e  u t i l i t y  

i f  p ro p e r ly  ap p l ie d  to  c o r r e c t  the  more b l a t a n t  access  d e n i a l s .  This 

b e l i e f  i s  suppor ted  by the  n a tu r e  o f  the  seve ra l  c o u r t  cases  p re sen ted  

wherein t h i s  l e g i s l a t i o n  was u t i l i z e d  and by the  op in ion  o f  a p r a c t i c 

ing a t t o r n e y  (20) .  The p roper  a p p l i c a t i o n  o f  t h i s  l e g i s l a t i o n ,  i f  up

held by the  United S t a t e s  Supreme Court ,  could r e so lv e  much o f  the  

access  problem, p a r t i c u l a r l y  th o se  cases  t h a t  a re  s i m i l a r  to  the  one 

p re sen te d  by th e  C a l i e n te  Mountain a re a .  The implementation o f  t h i s



57

Act would do much to reduce a d m i n i s t r a t i v e  i n t e r p r e t a t i o n  o f  c i v i l  law 

and land a d m in i s t e r in g  agency r e g u l a t i o n s .  S u i t s  could  be brought by 

persons o u t s i d e  the  in f l u e n c e  o f  t h e se  b o d ie s .  The c i rcumstances  o f  

the  O'Brien Creek road c l o s u r e  a r e  i n d i c a t i v e  o f  the  va lue  o f  l i t i g a t i o n  

t h a t  could be i n i t i a t e d  by a p r i v a t e  c i t i z e n  under the  p ro v is io n s  of 

the  Act o f  February 25,  1885.

A l t e r n a t i v e l y ,  a d d i t i o n a l  l e g i s l a t i o n  may be r e q u i r e d  to  p rope r ly  

r e s o lv e  t h i s  i s s u e .  Sena to r  McGovern a l lu d e d  to  t h i s  p o s s i b i l i t y  in  a
t

l e t t e r  to  th e  Bureau o f  Land Management (29) .  This l e t t e r  r e f e r r e d  to 

corresponsdence  from hu n te r s  and fi shermen complaining of  r e s t r i c t e d  

access  to  pu b l ic  lands  in South Dakota. Sena to r  McGovern t o l d  the  

Bureau o f  Land Management t h a t  he " regarded th e  s i t u a t i o n  as s e r io u s  

enough to  w a r ra n t  the  c o n s id e r a t i o n  o f  l e g i s l a t i v e  remedy i f  the  m a t t e r  

cannot be handled a d m i n i s t r a t i v e l y " .  Such new l e g i s l a t i o n  would have 

to  r e s t r i c t  a d m i n i s t r a t i v e  i n t e r p r e t a t i o n  o f  the  law rega rd ing  access  

and r e q u i r e  t h a t  s u i t a b l e  a c t i v i t y  occur  to'  r e c t i f y  an access  problem.

Publ ic  p r e s s u r e ,  e i t h e r  d i r e c t l y  upon the  land a d m in i s t e r in g  agen

c i e s  o r  through c o n g re ss io n a l  l e g i s l a t i o n  w i l l  be needed to  modify the  

l e a s in g  c o n t r a c t s  f o r  f e d e r a l  l a n d s .  The p o s i t i o n  taken by some De

par tm ent o f  A g r i c u l tu r e  o f f i c i a l s  t h a t  pub l ic  access  ro u t i n g  should no t  

■be a q u a l i f i c a t i o n  f o r  l e a s in g  does no t  seem p l a u s i b l e ,  p a r t i c u l a r l y  

in  consequence o f  th e  economic b e n e f i t  the l e a s e e  d e r iv e s  from such 

l e a s i n g .  The t o l l  road p r a c t i c e  d e sc r ib e d  in the  Piceance  Creek case  

s tudy (15) wherein access  to  the  p u b l ic  l e a s e  lands  became s o l e l y  an 

economic ven tu re  dur ing  the  hun t ing  season i s  an example o f  the  neces

s i t y  f o r  r e q u i r in g  a r ig h t - o f - w a y  q u a l i f i c a t i o n  in the  l e a s in g  of
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fe d e ra l  l a n d s .

The m a te r i a l  p re sen te d  above has d e a l t  with methods t h a t  could be 

employed to  p r o t e c t  the  p u b l i c  r i g h t  o f  acce ss  to p u b l ic  l a n d s .  However, 

a s i d e  from the  p u b l i c - r i g h t  ph i losophy ,  th e  a p p r o p r i a t e  use o f  f e d e ra l  

lands  i s  a l s o  a t  i s s u e .  The den ia l  o f  access  to p u b l i c  lands  by some 

segments o f  th e  p u b l i c  i s  no t  c o n s i s t e n t  with the  i n t e n t  o f  use o f  pub

l i c  l a n d s .  F u r th e r ,  i n c re a s in g  th e  a c c e s s i b i l i t y  to  the  non-w ilderness  

fe d e ra l  lands  where th e  m a jo r i t y  o f  acce ss  d e f i c i e n c y  e x i s t s  can (1) 

d i s p e r s e  r e c r e a t i o n a l  use over  a g r e a t e r  a rea  and th e reby  reduce the  

e f f e c t  o f  c o n ce n t r a t e d  use and (2) can r e s u l t  in reduced usage o f  th e

more a c c e s s i b l e  w i lde rne ss  a r e a s .  This l a t t e r  e f f e c t  would be r e a l i z e d

by making F o r e s t  Se rv ice  lands  a d j a c e n t  to  c i t i e s  more r e a d i l y  a v a i l 

ab le  such as th e  upper R a t t l e s n a k e  d ra inage  near  Missoula .

In e s s e n c e ,  i f  the  u t i l i t y  o f  the  pu b l ic  land re so u rce  i s  to  be

r e a l i z e d ,  the  p u b l i c  must be a b le  to reach  the  land a reas  through some 

re a so n a b le  r o u t e .  The lock ing  up o f  p u b l i c  t e r r i t o r y  f o r  p r i v a t e  use 

has to  be minimized and h o p e fu l ly  e l im in a te d  i f  the  l e g i s l a t i v e  i n t e n t  

o f  m u l t i p l e  use beyond t h a t  o f  t imber  h a r v e s t  and g raz ing  i s  to be 

r e a l i z e d .

F i n a l l y ,  the  p u b l i c  i n t e r e s t  in the  i s s u e  w i l l  have to  be d e v e l 

oped and d i r e c t e d  to  p ro p e r ly  su p p o r t  l e g i s l a t i v e ,  a d m i n i s t r a t i v e  and 

c o u r t  a c t i v i t y  r e l a t i v e  to  a m e l io r a t i n g  access  d i f f i c u l t i e s  i f  a l a r g e  

measure o f  success  i s  to  be r e a l i z e d .  A p u b l ic  educa t ion  and informa

t io n  program promulgated through th e  news media and va r ious  conserva

t i o n  groups can probably  achieve  t h i s  o b j e c t i v e .
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Recommendations

The n a tu r e  o f  t h e  access  problem w i l l  r e q u i r e  a s e v e r a l - f a c e t e d  

approach in i t s  r e s o l u t i o n .  A f i r s t  s t e p  in  r e a l i z i n g  the  o b j e c t i v e  

should  be th e  development o f  a p ub l ic  educa t ion  program t h a t  w i l l  both 

inform the  p u b l ic  o f  th e  e x t e n t  o f  access  d e f i c i e n c i e s  and w i l l  ex

p l a i n  th e  r i g h t s  o f  the  p u b l i c  to  g e t  to  th e  p u b l i c  l a n d s .  The import  

o f  such a program w i l l  be to  c r e a t e  b road-based  p u b l ic  su p p o r t  f o r  the  

a c q u i s i t i o n  o f  rea sonab le  access  to  pu b l ic  l a n d s .  Widespread p u b l ic  

su p p o r t  w i l l  be e s s e n t i a l  f o r  the  r e s o l u t i o n  o f  acce ss  d e f i c i e n c i e s  as 

i t  i s  very l i k e l y  t h a t  p u b l ic  p re s su re  w i l l  have to  be e x e r t ed  on the  

land a d m in i s t e r in g  agenc ies  through the  a p p r o p r i a t e  l e g i s l a t i v e  bodies  

and p o s s ib ly  upon the  l e g i s l a t u r e s  themselves  p a r t i c u l a r l y  a t  the  s t a t e  

l e v e l .  At t h i s  t ime i t  appears  t h a t  the  b e s t  means o f  developing the  

needed su p p o r t  w i l l  be to  e n l i s t  the  a s s i s t a n c e  o f  the  conse rva t ion  

groups such as the  Wilderness  Soc ie ty  and th e  S i e r r a  Club. The f i 

nances and e x p e r t i s e  t h e se  groups can employ i s  q u i t e  e x t e n s iv e .  In 

a d d i t i o n ,  the  appearance  o f  newspaper and magazine a r t i c l e s  in p u b l i c a 

t i o n s  such as Outdoor L i f e , R eade r ' s  D igest  and F ie ld  and Stream can 

a s s i s t  in the  development o f  the  needed pub l ic  i n t e r e s t  in  t h i s  m a t t e r .

Subsequent to  the  r e a l i z a t i o n  o f  adequate  p u b l i c  s u p p o r t ,  a road 

c l o s u r e  o r  general  land b lockage i s su e  o f  c o n s id e r a b l e  importance 

should be brought  to  l i t i g a t i o n  under the  p ro v i s io n s  o f  the  Act of  

February  2 5 ,  1885 as sugges ted  by Conklin (20) .  In view o f  the  im p l i 

c a t i o n s  of  such a c a se ,  p r e p a r a t io n s  w i l l  h a v e ’to  be made to  pursue  the  

i s s u e  as f a r  as the  United S t a t e s  Supreme Court .  Concurrent with  

an e x p lo r a to r y  l i t i g a t i o n  l e g i s l a t i o n  s p e c i f i c a l l y  d e f in in g  what i s
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n eces sa ry  to  p r o t e c t  the  p u b l i c ' s  r i g h t  o f  in g re s s  and e g re s s  to  pu b l ic  

lands  should  be prepared  a t  the  congress iona l  l e v e l .  Thus l e g i s l a t i o n  

must be w r i t t e n  to  min imize,  as f a r  as p o s s i b l e ,  both b u r e a u c r a t i c  and 

j u d i c i a l  i n t e r p r e t a t i o n  o f  the  i n t e n t  and a p p l i c a t i o n  o f  such l e g i s 

l a t i o n .

This l e g i s l a t i o n  would p rov ide  t h a t :

1. All e x i s t i n g  roads o r  access  ro u te s  t h a t  have been used by 

th e  p u b l i c  (where such use can be d e f i n i t e l y  e s t a b l i s h e d )  which connect 

w i th  p u b l i c  lands  from any p u b l ic  road s h a l l  be f o r e v e r  en jo ined  from 

c lo s u r e  r e g a r d l e s s  o f  the  l o c a t i o n  o f  th e  road o r  the  f requency  o f  use 

the  road s u s t a i n s .  F l e x i b i l i t y  in the  a p p l i c a t i o n  o f  such r e g u l a t i o n s  

would provide  t h a t  p u b l ic  land  a d m in i s t e r in g  agenc ies  may, a f t e r  pu b l ic  

h e a r i n g s ,  c lo s e  a road i f  such c lo s u r e  i s  needed f o r  the  management 

and p r o t e c t i o n  o f  the  r e so u rce .

2. In a l l  cases  o f  i s o l a t e d  fed e ra l  o r  s t a t e  land a reas  t h a t  do 

n o t  have access  ro u te s  th e  a p p r o p r i a t e  a d m in i s t e r in g  agenc ies  w i l l  ne

g o t i a t e  s u i t a b l e  access  a t  f a i r  market p r i c e s .  In the  even t  o f  f a i l u r e  

o f  n e g o t i a t i o n ,  condemnation would be mandatory ,  much as i s  r e q u i r e d

to  a cq u i r e  highway r i g h t s  o f  way f o r  f e d e ra l  and s t a t e  road b u i ld in g  

programs.

3. Leasing c o n d i t io n s  f o r  f e d e ra l  and s t a t e  lands  must be p ro

vided which,  in f a c t ,  p r o t e c t  th e  p u b l i c ' s  r i g h t  to  use p u b l i c  land by 

r e q u i r i n g  an access  ro u te  as a q u a l i f i c a t i o n  f o r  l e a s i n g .

4.  In s i t u a t i o n s  where access  ro u t in g  ac ross  p r i v a t e  lands  to  

p u b l i c  p ro p e r ty  would in  a c t u a l i t y  work a ha rdsh ip  upon th e  landowner, 

a program o f  c o s t - s h a r in g  f o r  g a t in g  and fenc ing  could be developed to
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minimize pu b l ic  use impact upon p r i v a t e  lands  a d jo in in g  the  access  

r o u t e .

In view o f  th e  f a c t  t h a t  the  U.S. F o re s t  S e rv ice  and the  Bureau o f  

Land Management have demonstra ted  t h e i r  u n w i l l in g n es s  to  adequa te ly  

p r o t e c t  the  p u b l i c ' s  i n t e r e s t  in t h i s  r e g a rd ,  immediate l e g i s l a t i v e  

a c t i v i t y  i s  needed to a m e l io ra te  the  problem. At the  s t a t e  leve l*  the  

Montana L e g i s l a t u r e  w i l l  have to  make s t a t u t o r y  p ro v i s io n s  to  enab le  

th e  genera l  p u b l i c  to  use the  s t a t e  l e a s e  la n d s .  Such a law would 

a l s o  r e q u i r e  p o s i t i v e  a c t i o n  by the  Montana Department o f  Natural  Re

sources  to  i n s u r e  p u b l ic  i n g re s s  and eg re ss  with  q u a l i f i c a t i o n s  r e g a rd 

ing the  management and p r o t e c t i o n  o f  the  r e s o u r c e .  In any c a se ,  once 

access  requ irem ents  were f i rm ly  e s t a b l i s h e d  by law, the  land admin is 

t e r i n g  agenc ies  w i l l  be b e t t e r  a b le  to  e f f e c t  t h e i r  s tew ardsh ip  r e 

gard ing  in g re s s  and e g re s s  to pub l ic  lan d s .

The s t e p s  t h a t  must be taken to r e s o lv e  the  access  i s s u e  a re  s u f 

f i c i e n t l y  s t r a i g h t f o r w a r d ;  the  d i f f i c u l t y  l i e s  in ga in ing  accep tance  o f  

th e  n ece s sa ry  means to e f f e c t  a r e s o l u t i o n  of  access  d e n i a l s .  The im

p lem enta t ion  o f  th e  means dev ised  to r e so lv e  access  problems w i l l  have 

to  ba lance  both the  p u b l i c  and p r i v a t e  good i f  general  accep tance  i s  

to be r e a l i z e d .

In consequence o f  what i s  a t  s t a k e  in  the  i s s u e ,  every e f f o r t  

must be made to r e a s s e r t  and implement the  r i g h t  o f  p u b l i c  access  to 

the  p ub l ic  l a n d s .
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penditure exceed in g  the sum so rem aining after paying  for the site  of 
said b u ild in g: P rovided. That the site shall leave the build ing unex- Proviso. 
posed to danger from fire in adjacent build ings by an open space o f  not 
le.-s than lorty  feet, including streets and a lley s; and no money appro- 
p iia ted  for th is  purpose sh a ll be availab le until a valid  title  to the s ite  Title, 
lor said build ing shall be vested  in the U n ited  S tates, nor until the  
Stare o f  Iow a shall have ceded to the U nited  S tates exclu sive  ju r is
diction over the same, during the tim e the U nited  S tates shall be or 
rem ain the owner thereof, for all purposes except, the adm inistration of 
the criminal law s o f  the S tate and the service o f  the civ il process 
therein.

A pproved , February 25, 18S5.

C H A P .  1 4 9 .— A n  a c t  to  p r e v e n t  u n la w f u l  o c c u p a n c y  o f  th e  p u b l ic  la n d s . F e b r u a r y  25 ,1 8 8 5 .

B e -it- enacted by the Senate and S ou se  o f  Representatives o f  the United 
S ta tes o f  A m erica in Congress assembled, T hat all inclosures o f  any pub- In c io s u re  o f  pub
lic  lands in any S ta te  or Territory o f  th e  U nited  S tates, heretofore or {jtlo 
to  be hereafter made, erected, or constructed by any person, party, as- law fu l, 
sociation . or corporation, to any o f  w hich land included within the in- 
closure the person, party, association , or corporation m aking or control
lin g  the inciosure had no claim  or color o f tit le  m ade or acquired in  good  
fa ith , or an asserted ’rigb t thereto by or under claim , m ade in good faith  
w ith  a  v iew  to entry thereof-at the proper land-office under the general 
law s o f  the U nited  S ta tes at the tim e any such inclosure w as or shall 
b e m ade, are hereby declared to  be unlaw ful, and the m aintenance, M a in te n a n c e  o f  
erection, construction, or c o d  trol o f  any such inclosure is hereby forbid- m clo su re  forbid
den and p ro h ib ited ; and the assertion o f a right to the exclusive u se en‘ 
and occupancy o f  any part o f  the public lands o f the U nited  S ta tes in 
any S ta te  or any o f  the Territories of the U nited States, w ithout claim , 
color o f  title , or asserted  right as above specified as to iuclosure, is  like- vj^VwithouttiSo 
w ise declared uulaw ful, and hereby prohibited. p ro h ib ite d . •

S e c .  2. T hat it sh a ll be the duty  o f  the d istrict attorney o f  the U nited  U n ite d  S t a t e s  
S ta tes  for the proper d istrict, on affidavit filed with him by any citizen  d i s t r i c t  a t to r n e y s  
o f the U n ited  S ta tes th at section one o f  this act is being violated  show- ^ ,de°to institute 
in g  a description o f the laud inclosed w ith  reasonable certainty , not c iv i l  s u its , 
necessarily  by m etes and bounds nor by G overnm ental sub d ivisions o f  
surveyed lauds, but ouly so th a t th e  iuclosure may be identified, and  
the persons g u ilty  o f  the violation as nearly as may be, and by descrip
tion , if  the nam e cannot on reasonable inquiry be ascertained, to in sti
tute a civ il su it in the proper U nited  S tates district or circuit court, or 
territorial district court, iu  th e  nam e o f  the U nited  S tates, and against 
the p a n ic s  nam ed or described who shall be in charge o f or controlling  
the iuclosure com plained o f as d efendants; and jurisdiction  is also  
hereby coufcrred on any U nited  S ta tes d istrict or circuit court or terri
torial d istrict court having  jurisdiction  over the locality  where the land J u r i s d i c t i o n  o f  
inclosed , or any part thereof, shall be situ a ted , to hear and determ ine courts- 
proceedings in equity, by w rit o f injunction, to restraiu vio lations o f  the  
provisions o f th is act; and it shall be sufficient to g ive  the court ju r is
diction if  service o f original process be had in any civil proceeding on 
any agent or em ployee h avin g  charge or control o f  the iuclosure: and 
any su it brought under the provisions o f th is section shall have pre- S u c h  c a s o s  to  
eedence for hearing and trial over other cases on the civil docket o f th e  l ia v o  p re c e d e n c e , 
court, and shall he tried and determ ined at the earliest practicable day.
In any case if  the inclosure shall be found to be unlawful, the court
sh all m ake the proper order, ju d gm en t, or decree for the destruction o f
the iuclosure, in a sum m ary way, unless the inclosure shall be rem oved S u m m a ry  ju d g -
by the defendant within five days after the order o f  the court. incuts.

-1S-2 2L p u b
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Settlements and S e c . 3. T hat no person, by force, threats, intim idation, or by any 
t r a n s i t  on a n d  over fencing or inclosing, or any other unlaw ful m eans, shall prevent or o h .  

be obstructed.0 '° struct, or shall eom biue and confederate w ith others to prevent or o h .
struct, any person from peaceably entering upon or estab lish in g  a set tie- 
m ent or residence on any tract o f  public land subject to settlem ent or 
entry under the public laud law s o f  the U n ited  S tates, or shall p v e v i - n t  
or obstruct free passage or transit over or through the public lands : 

Promo. Brorided, T his section shall not be held to  affect the r ig h t or title o f
persons, who have gone upon, im proved or occupied said  lands under 
the land law s o f  the U nited  S ta tes, claim ing title  thereto, in good faith. 

Y i o l a t o r s o f these S e c .  1 . T hat any person violating any o f the provisions hereof,
provisions h e l  d w hether as owner, part owner, ageut, or who shall aid, abet, counsel, 
meanor miscfi' advise, or assist in any violation hereof, shall be deem ed gu ilty  o f  a mis- 

P e n a l t y , f i n e  and dem eanor, and lined iu a sum not exceed ing  one thousand dollars and 
im p r is o n m e n t . be im prisoued n ot’exceed ing  one year for each offence  

P r e s i d e n t  a n -  S e c . 5 .  That the P resident is hereby authorized to take such meax- 
thonzed to  t a k e  l1res as sball be ueccssary to  rem ove and destroy any unlaw ful iuclosure  
uresTore m o v e  uu- ot auT °?  sa '^ lands, and to  em ploy civil or m ilitary force as m ay be 
lawful in c lo su re s , necessary for that purpose. .

N o  s u i t  f o r  u n -  S e c . G. T hat where the a lleged  unlaw ful inclosure in clu d es less than 
l a w f n l  in c lo s u re  o f  oue lum dred and s ix ty  acres of laud, no su it sh all be b rought uuder the  
w i th o u t* a u th o r i ty  Provisions o f  th is  act w ithout authority from the Secretary o f  the In- 
o f  S e c r e t a r y  o  f  tcrior.
I n t e r io r .

P e n d in g  s u i t s  S e g . 7 ,  That noth in g  herein shall affect any p end ing su its  to work  
n o t  a f ie c te d . their  d iscontinuance, but as to them hereafter th ey  sh all be prosecuted  

and determ ined under the provisions o f th is act.
A pproved, February 25th, 1SS5.

F e b r u a r v  25 1885. C H A P .  1 5 0 .— A u a c t  m a k in g  a p p r o p r ia t io n s  fo r  t l io  c o n s u la r  a n d  d ip lo m a t ic  s e rv ic e
.------------ t 1--------1 o f  t h e  G o v e rn m e n t  fo r  th e  f isc a l y e a r  e n d in g  J u n e  t h i r t i e t h ,  e ig h te e n  h u n d r e d  a n d

e ig h ty - s ix ,  a n d  f o r  o th e r  p u rp o se s .

B e it enacted by the Senate and House o f  Representatives o f  the United 
C o n s u la r  a n d  States o f  A m erica in Congress assembled, 1’iiat th e  fo llow ing sum s be, and  

d ip lo m a t ic  a p p ro -  th ey  are hereby, severally  appropriated for the consular and diplom atic  
yearUendin°rjune service o f  the fiscal year eudiug June th irtieth , e igh teen  hundred and 
30,1886. ° e ighty-six , out o f  any m oney in the Treasury not otherw ise appropriated,

for the objects hereinafter expressed, nam ely :
E n v o y s  e x t r a o r -  For salaries o f en voys extraordinary aud m inisters p lenipotentiary to 

d m a f y  a n d  m in is -  Great B ritain , France, Germ any, aud R ussia , at seveu teen  thousand  
tinry.P 'P°  6 ” * five hundred dollars each, seveu ty  thousand dollars.

For salaries of envoys extraordinary aud m inisters plenipotentiary  
to Japan, China, Spain , A ustria, Ita ly , B razil, aud M exico, at tw elve  
thousand dollars each, iu all eighty-four thousand dollars.

For salaries o f  envoys extraordinary aud m inisters p len ipotentiary to 
Chili and Peru, at teu thousand dollars each, tw enty  thousand dollars. 

Onee u v o y  extra- For salary o f envoy extraordinary and m inister p len ipotentiary to be 
ordinary ami min- accredited to G uatem ala, Costa R ica. H ouduras. Salvador, and N'iearu- 
ary forGuatemalVi" S un> atu* t0 reside at such place iu either o f said  s ta te s  as the President 
Costa R ic u , e tc .  ' umy direct, ten thousand dollars.

Tnrkify.CC" For salary o f  envoy extraordinary and m inister p len ipotentiary to Tur
key , ten thousand dollars.

U n ite d  S ta te s  o f  For salary o f envoy extraordinary aud m inister p len ipotentiary to the 
C o lo m b ia . U nited  S ta tes o f  Colombia, seven thousand live hundred dollars.

M in is te rs  resi- For salaries o f m inisters resident iu B elgium , N etherlands, H a w a i i a n  
deot- Islands, and Sweden and N orw ay, at seven  thousand live hundred

dollars each, thirty thousand dollars.
For salaries o f  m inisters resident aud cousu ls general iu V e n e z u e l a
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School o f  Forestry  
U niversity  o f Montana 
A u g u s t  23, 1972

Mr. Donald G. S tev en so n , D i s t r i c t  Ranger 
Lolp N a tio n a l F o rest  
M isso u la  Ranger D i s t r i c t  
M isso u la , Montana 59SG1 •

Dear Mr. S teven son;
\

As you know th e  O 'B rien  Creek road was c lo s e d  by th e  M issou la  
County Com m issioners at th e  req u est o f  Klapwyck e t  a l . , a t  th e  e a s t  s id e  
o f  s e c u io n  30 in  th e  O 'B rien  Creek d ra in a g e .

H is t o r ic a l  ev id en ce and n o n - o f f i c i a l  comments by a number o f  
in d iv id u a l s ,  Hi S tou tenb erg  in c lu d e d , in d ic a te  th a t  th e  O 'B rien  Creek 
road was used  f r e e ly  by th e  p u b lic  fo r  many yea rs u n t i l  ap p rox im ately  
m id -1970 .

The c lo s in g  o f  t h i s  road  has in  e f f e c t  den ied  th e  p u b lic  a c c e s s  
t o  th e  p u b lic  lan d s in  th e  upper d r a in a g e . In consequence o f  th e  p ro 
v i s io n s  o f  th e  M u ltip le  Use Act which p rov id es  fo r  th e  r e c r e a t io n a l  u se  
o f  F o r e s t  S e r v ic e  lan d s in  a d d it io n  to  tim b er pro d u c tio n , g r a z in g , 
w ater re so u rce  developm ent and w i l d l i f e ,  th e  c lo s in g  o f  t h i s  road  ob
s t r u c t s  th e  f u l l  u t i l i t y  o f  t h i s  a r e a .

vVith t h e  cu rren t and expanding r e c r e a t io n a l  p r e ssu r e  upon 
f e d e r a l  lan d s i t  becomes in c r e a s in g ly  im portant to  p r o te c t  th e  p u b lic  
r ig h t  o f  a c c e ss  t o  fe d e r a l la n d s . A sid e from th e  mandate o f  th e  M ultip le  
Use A ct, th e  im portant a sp e c t  o f  sp read in g  reso u rce  u se  over a wide 
b ase  to  m inim ize im pact upon t h e  reso u rce  i t s e l f  i s  a p a r t o f  the  
problem . In  t h i s  r e sp e c t  th e  use o f  n a t io n a l  f o r e s t  area s im m ed iate ly  
a d ja cen t t o  M issou la  such as t h e  R a tt le sn a k e  d ra in a g e , t h e  e n t ir e  B lue 
Mountain r e g io n  and oth er s im ila r  area s can p rov id e day and weekend use  
and th e r e b y  r e l i e v e  some o f  th e  p ressu r e  on th e  more rem ote w ild e r n e ss  
a r e a s .

F u rth er , t h e  0 '3 r ie n  Creek road c lo s u r e , w hich a s  you know i s  
n ot an i s o l a t e d  in s ta n c e  in  t h i s  a r e a , i s  a s o c io lo g ic a l  problem  in  i t 
s e l f ,  th e  r a m if ic a t io n s  o f  w hich  are w e ll known to  y ou . In t h i s  r e sp e c t  
th e F o r e st  S e r v ic e  sh ou ld  ta k e  th e  r o l e  o f  r e p r e se n t in g  th e  g e n e r a l  
p u b lic  in  p rev en tin g  o r  c ircu m ven tin g  such- read  c lo su r e s .,

I  know th a t  you have communicated, w ith  th e  M isso u la  County Com
m is s io n e r s  reg a rd in g  t h i s  road ( l e t t e r  o f  1 1 - 4 - 7 1 ) s t a t in g  your o p in io n  
regard in g  th e  c lo su r e  o f  t h is  road and do not in  e s s e n c e  a g r e e  w ith  th e
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o b s tr u c t in g  o f  t h i s  road . However, when we d is c u s s e d  t h i s  s i t u a t io n ,  
you in d ic a te d  th a t u n t i l  th e r e  was a tim ber s a l e  on th e  p u b l ic  la n d  in  
th e d ra in a g e , a c c e ss  f o r  r e c r e a t io n a l  purposes would be g iv e n  a low  
p r io r i t y .  '■

In co n ju n c tio n  w ith my t h e s i s  r e se a r c h  on  t h e  su b je c t  o f  a c c e s s
to  p u b lic  la n d s , I  w ould l i k e  to  o f f i c i a l l y  r e q u e s t  th a t  you take im
m ediate s t e p s  to  secu re  th e  opening o f  t h i s  road in  p a r t ic u la r  and 
o th e r s  in  s im ila r  c ircu m stan ces (th e  R a ttle sn a k e  road e s p e c ia l ly )  fo r  
p u b lic  u se . I  am b asin g  t h i s  r e q u e st upon th e  fo llo w in g  co n cep ts :

1 . The mandate o f  th e  M u ltip le  U se A c t .

2 . The need  to  make in term e d ia te  (30R Type 3) area s g e n e r a lly  
a v a i la b le  t o  th e  p u b lic  to  red u ce p ressu r e  upon th e  w ild e r 
n e ss  a rea s  (though not n e c e s s a r i ly  by ro a d ).

3 . The F o rest S e r v ic e  as a la n d  a d m in is te r in g  agency must pro--  
t e c t  th e  p u b l ic ' s  r ig h t  to  u se  f e d e r a l  la n d .

4 . The F o rest S e r v ic e  must respond t o  th e  changing s o c io 
econom ic needs o f  th e  cou n try  and in s u r e  th e  p rop er u t i l i t y  
o f  p u b lic  la n d s .

F u rth er , why d oes th e  F o rest S e r v ic e  have a 60 fo o t  w ide and half-
m ile  easem ent e x ten d in g  from th e  w est s id e  o f  s e c t io n  3 0  coflm unieating  
w ith  f e d e r a l  la n d  i f  th is .e a se m e n t  was n o t in te n d e d  t o  communicate w ith  
an e x i s t in g  p u b lic  road?

I  v / i l l  be lo o k in g  forw ard t o  your resp o n se  t o  my l e t t e r .

cc : D. A ld rich
S . Yurich
1 .  M a n sfie ld  
L. M etca lf  
R. Shoup

S in c e r e ly  y o u r s ,

V. A. C i l i b e r t i
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U n i t e d  S t a t e s  D e p a r t m e n t  o f  A g r i c u l t u r e
FOREST SERVICE 

Lolo National Forest 
Missoula Ranger District 

 ___________  Missoula, Montana 59801____________________
September 8, 19727720 Development Roads

O'Brien Creek Road

Mr. V. A. Ciliberti 
School of Forestry 
University of Montana 
Missoula, Montana 59801

Dear Mr. Ciliberti:

Thank you for your letter and concern over access to public lands.
I would be most interested in a copy of your thesis.

First let me state that it is our policy to retain whatever right 
of access we may presently have. We give this high priority.

Several years ago we looked into the specifics of the closure on 
the O'Brien Creek road. We found the history of locked gates and 
partial closures at various seasons of the year enough to indicate 
that various landowners were exercising control over the road, and 
thus denying prescriptive rights to occur for the general public. 
Examination of county and Forest Service right-of-way records re
vealed there is no recorded right-of-way across Section 30, T.13N., 
R.20W. The 60-foot wide half-mile right-of-way easement that you 
mentioned in the S.% of the S.E.% of Section 25 was retained in a 
land exchange with the Anaconda Company made on February 11, 1941. 
The reason that the right-of-way was retained was for possible 
future access up O'Brien Creek. This is a common practice in all 
exchanges we make in accordance with the policy I mentioned at the 
beginning of this letter.

Obviously the public must have the right of access in order to use 
and enjoy their lands. We feel that the degree of access must be 
accomplished on a planned basis to insure proper use of the lands 
and their resources. We are dealing with thi3 question of kind 
and degree of access in our present multiple use planning efforts. 
When this planning is completed, we will develop an action plan 
for obtaining needed accesses. O'Brien Creek is located in the 
Petty Mountain Planning Unit, and we hope to have this plan com
pleted by July 1, 1973. Roger Lund of my staff is coordinating 
planning efforts for this unit, and would welcome any additional 
input that you have relating to this planning.

The time required to do a good job of multiple use planning and 
limited personnel skill©</in right-of-way appraisals and negotiations
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control how fast we will be able to proceed with new acquisitions.
We give acquisition priority to those accesses which will result 
in the greatest total benefit to the various publics and resources. 
We are acutely aware of the access needs, especially around Missoula, 
and agree with your philosophies on dispersal of use. If we can be 
of any further assistance, please don't hesitate to contact my of
fice.

Sincerely,

DONALD G. STEVENSON 
District Ranger
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l*0: ••--* ' /  _ i.* i j S ;  ■  ̂ Brow ning, M on tan a .-.

Board o f  County Coraaissioners** *. *'" - O ctob er 2 7 , 1946  75
o f  .M issoula C ounty, Montana. ‘
Dear S ir s  and Madam., .

In  r e p ly  to  th e  undated  l e t t e r  r e c e iv e d  f r o n  y o u r  O f f ic e  
reg a r d in g  th e  c lo s in g  o f  th e  O 'B rien  Creek road  b y  th e  p la c in g  o f  a padlock  
on th e  g a te  i n  th e  S ou th  J e s t  C uartor o f  S e c t io n  2 8 ,  Township 1 3  N o rth , Range 
20 ;»'c s t ,  ' I  v/ish  t o  s t a t e  th a t  I  d id  n o t  Know t h a t  a pad lock  had b een  p lee ed  
on. t h i s  r a t e .  A lso  t h a t  i t  i s  n ot my in t e n t io n  t o  kaop t h i s  g a te  lo c k e d  find 
th a t  I  am w r it in g  a l e t t e r  t o  M r.B arrington' v/ho has th e  l e a s e  on my p ro p er ty  to  
th a t  e f i’o c t .  I t  i s  my in t e n t io n  t o  le a v e  th e  road open a s  f a r  a s  H aggerty  g u lc h  
to  accom odate h u n te r s , p ic n ic k e r s  e t c .  who w ish  to  u se  H aggerty  G ulch as a r o u te  
to  B lack  i l t n .  and th e  co u n try  beyond . However I  b e l i e v e  t h a t  th e  o p in io n s  o f  th e  
County C om m issioners are  in  e r r o r  co n cer n in g  t h i s  road a s  a search' o f  th e  R ecords ;.a 
and T i t l e s  r o l l '  show and I .v . is h  t o  s t a t e  th e  fo l lo w in g  f a c t s  f o r  y o u r  in fo r m a t io n .

i;
1 .  1 h o ld  T i t l e  t o  th e  la n d s  in  th e  S .W .-'juarter, S o c .2 8 , Twp.13 M .*H .20 «Y. ar.d
\  t h a t  ;p iir t o f  Sec.29>- Twp.13 H .,I1 .2 0  V/. and p a rt o f  th e  H ast p o r t io n  o f  G e e .30 , '

. Twp 13--N .il'20  v?.( Hap on F i le ,M is s o u la  County C ourthouse ) th rou gh  w hich th e  • 
O’Brien Creek r o a d .p a s s e s .  ■!'/;' ;;.v

2 .  The o n ly . le g a l -" R ig h t - o f  V/ay" which' h as o v e r  been g ra n ted  throu gh  t h i s  p ro p er ty --. 
was t o ; a p a r ty  by t h e  n;imo o f  H aggerty , f o r  th e  purpose o f  t r a v e l  e t c .  t o  and
from  h i s  ranch  in  H aggorty G u lch . T h is  r ig h t  o f  v/ay was th rou gh  th e  e a s t  h a l f

'. -•■-of th e - a fo rem en tio n ed  S e c .2 9 , and h as s in c e  e la p s e d .  ; ... ■
;j3 * T h ere 'h a s  bean and s t i l l  i s  a  g a te  and a  "No T r a sp a g s in g " s ig a  On th e  O’B r ie n '
• Creak rd . a t  the ea st end o f  S e c .3 Q . .Said s ig n  and gate  have been on the read 

•for over 15 yoar3.
4 . T h is  g a te  was k ep t p ad lock ed  b y  th e  form er owners o f  t h i3  p r o p e r ty  and v/as 

fu r th e r  fa s te n e d  b y  a  pad lock  w hich  was th e  p r o p e r ty  o f  th e  U .S .F o r e s t  S e r v i c e . .
5 . The road beyond th e  hrnso and my p ro p er ty  in  S e c .3 0 , t r a v e r s e s  th e  la n d  b e lo n g in g

t o  .Mr.John Klapwyck and i s  a  F o r e s t  S e r v ic e  ro a d . I  h ave d is c u s s e d  t h i s  road
w ith  Mr.Myreck o f  th e  U.S .F o r e s t  S e r v ic e  and I  have a lw a y s 'a llo w e d  such  p erson a
h a v in g  le g i t im a t e  b u s in e s s  o r  rea so n s , t o  t r a v e l  th ro u g h  th e  ra n ch 'y a rd  cn clo s-in o -
th e  a rea  around th e  h o u se . . . . .

■6.The r ig h t  t o  t r a v e l  throu gh  my p r o p a r t y , V i  a a t  o f  th e  c e n te r  l i n e  o f  th e  a fo r e 
m entioned  S e c . 29 and e a s t  o f  my Orchard fe n c o  in  S e c . 3 0 , cannot be c la im ed  by  
"R ight o f  Usage" a s  p e r s o n s  v/ho have done so  t r e s p a s s e d  u n la w fu l ly  th rou gh  
p r iv a te  p r o p e r ty ,th r o u g h  lo c k e d  g a te s ,a n d  w ith o u t reg a rd  f o r  th e  p o ste d  . "Ho 

. T resp a ssin g "  s ig n s ,  w hich a c t s  c o n s t i t u t e d  an in f r a c t i o n  o f  th e  law s o f  th e
V.--State o f  Montana.
7 . The U .S .F o r e s t  S e r v ic e  has a  r ig h t  o f  way throu gh  t h i s  p r o p e r ty  a t  a l l  t im e s  

and th e  o n ly  o th e r  p a r t ie s  con cerned  who own la n d  w e s t  o f  my p r o p e r ty , Mr.John  
Klapwyck and Ur.Cyde M aclay have b o th  been g ra n ted  " r ig h t  o f  way" th rou gh  ny  
p ro p er ty  f o r  th e  p u rp oses o f  t r a v e l  ahd d r iv in g  a tte n d e d  s to c k  t o  and from  

. t h a ir  la n d s .  J: • . ;

In  v ie w  o f  th o  ab ove, I  do n o t un derstan d  what th e  C ounty C om m issioners mean b y , 
q u ote ," T h at i n vthu o p in io n  o f  th e  County C om m issioners i t  i s  n e c o s s a r y  t h a t  t h i 3 r u ; 
road bo opened t o  t r a v o l ( w e s t )  t o  la n d s  w est o f  th o  g a to  in  q u e s t io n " . ,  as th e r e  • 
a r e  no p r iv a te  o r  County la n d 3 w est o f  my p ro p er ty  o th e r  th an  t h o s e  ..p r e v io u s ly  
m en tio n ed . I  v /ish  to  r e p e a t  t h a t  no. r e s t r i c t i o n s  w i l l  be p la ce d  o n 'p u b lic  th orou gh 
fa r e  e a s t  o f  th e  c e n t e r l i n e  o f  th e  a forem en tion ed  S e c .2 9 , e x c e p t in g  t h a t  g a te s  
must bo k ep t c lo se d  b y  u sera  a c c o r d in g  to  la w . X f u r t h e r  w ish  t o  s t a t e  th a t  cue to  
th e  havoc c r e a te d  on my p rop erty , by p rom iscu o u s' s h o o t in g , t h e f t ,a n d  b rea k in g  and 
e n te r in g  o f  my h o u se , w h ich ,u n d er th e  la v  c o n s t i t u t e s  a f e lo n y ,  I ,  a s . t h e  owner o f  
th e  a fo rem en tio n ed  p r o p e r ty  in ' t h e  v e s t  h a l f  o f  S e c . 29 and th e  e a s t  p o r tio n  o f
S e c . 30 , r e s e r v e  th e  r ig h t  under th e  C o n s t itu t io n  o f  The U n ited  S t a t e s  and a s  a 
C it iz e n  t h e r e o f . t 0  r a s ^ i' ic t  and i f  n e c o ssa r y  r e fu s e  th e  r ig h t  t o  t r a v e l  throu gh  
:.y P r o p e r ty  w e st  o f  th o  a fo rem en tio n ed  c e n te r  o f  S e c . 2 9 .
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' Hann E. J o n ren .

P .O . b ox  1 3 3 ,  Brow ning. 
‘.Montana.

7 0 : Board o f  County C om m issioners * November 1 9 , 1916 .
o f  i i is o o u lu  C ounty, 1’o n tan a .

t to r .t lo n :  John Klapwyck

A gain  r e f c r r in ^ /t o  th o . undated  l e t t e r  r e c e iv e d  ir o n  y o u r  o f f i c e  
l a s t  .nonth a t t e s t e d  by th e  County C lerk  to  -which your s ig n a tu re: was p la c e d .
In  c o n n e c t io n  w ith  t h i s  l e t t e r  and o th e r  in f o  ran t io n  w h ich  I  r e c e iv e d  X • • 
made -a - t r i p  .to ' 'M issou la  t o  i n v e s t ig a t e  th e  r v itte r  o f  th e  g a te  and p ad lock  '; 
w hich you 3 t a t s d  in . y o u r .- le t t e r  had peon p la c e d  in  th e  S o u t lw o s t  Q uarter o f  ,
S e c . 2 8 ,. Twp.13 N. ,  Jhrnge’= 2 0  I  a l s o  found t h a t  ah 6 r d e r  had boon se r v e d  Y  
by th e  S h e r i f f  in  c o n n e c tio n  w ith  th e  a b o v e , though n o  n o t i c e  o f  su ch  a c t io n  j- 

L'haa b een  forw arded  to  n e .

• - .Vhllo in  M isso u la  X to o k  photographs o f  th e  O’B r ie n  C reek road a t  "■
th e  p o in t  named by th o  :County Coraninsionera and c a l le d  th o  a t t o n t io n  o f  r e l i 
a b le  w itn e s s e s  t o  th o -O ’B r ie n  C reek road  in  t h i s  S e c t io n .  F or your, in fo rm a tio n ,* ’

r  ’ v - Y - Y  ?:v. : . ■' . . . .

lU-IivE IS. NO GATE ACUOSS’7:E  O’BrilEl CHiSS ;£}AD Hi THE SOUTilJ:-.:;? ".UairfrCi CF B lC y  
2 8 , T v/p .l'j, Uange 20  Oh,FOB TBIT 1LSB 3H S2C.2C, ifJCH-LSSS
A PADLOCK, SDK ibv'; TH&iE EViiU BUN SUCH A G.QTF Oil PABLOCd.

I  an a t  l o s s  t o  u n d erstan d  th e  a c t io n s  o f  th e  L 'isso u la  C ounty Con- 
.u io a io n era  i n  t h i s  m a tto r . For you r fu r th e r  in fo r m a tio n , I  b ou ght th e  O’B r ien  
Crook p ro p er ty  upon a y  H onorable D isch a rg e  from th o  U n ited  S t a t e s  Navy w ith  
th e  in t e n t io n  o f  waking U ia so u la  n y  home. The a c t io n s  o f  th e  Count;/ C o;.i.iiss ion ers  
in  c o n n e c tio n  w ith  th e  above m en tion ed  n o n -o x is ta n t  r a t e  and p ad lock  and th o  
r e s u l t a n t  newspaper a r t i c l e  w hich appeared in  th o  'k-Iisoov.liarv', n o t t o  m ention  
p r o p e r ty  damage w hich  h as s in c e  o ccu rred  on. th e  ra n ch , s ig n  3 to r n  dona and d e s tr o y 
ed , e t c . ,  have a lr e a d y  canned mo c o n s id e r a b le  en b arrassr .en t and ex p en se  and are  
o f  a  n a tu re  which I  c o n s id e r  dam aging to  my person::! r e p u ta t io n  and C h a ra cter , 
t h e r e f o r e ,  u n le s s  an. im m ediate and s a t i s f a c t o r y  e x p la n a t io n  • i s  g iv e n  mo in. t h i s  
n a t t e r ,  X s h a l l  c o n s id e r  i t  n e c e s s a r y  t o  ta k e  fu r th e r  a c t io n  f o r  c.y ovm p r o t e c t io n .

S ign ed

CC. To a l l  p a r t ie s  co n cern ed . ■ 
F i l e .

Dear John,
How’ s e v e r y th in g  g o in g  down your v/ay?. They h a v e n 't  thrdvm you
in  th e  c l in k  y e t  f o r  f e n c in g  your own p r o p e r ty  have t h o y i l  am
sen d in g  you .co p ie s  o f  n y  l e t t e r s  t o  th e  C ounty C onn.s and a s  soon
a's I have tim e  w i l l  ty p e  you a copy o f  th e  l e t t e r  w hich I  r e c e iv e d
From them . How's th e  Mrs.. and F am ily . T e l l  them  " H e llo 1' ,  g in c B tly '-v ^  ^ .



TRANSFERS. 0? ESAL PROPERTIES.. •

THESE TRANSFERS'; Made and e n t e r s d .in to  t h i s  4 th  d a y -o f  Septem ber 1 9 5 3 , by  
and b e t - « e a  HANS.3 *  JENSEN and.CIAUDIA S . JENSEN, p r e s e n t ly  r e s id in g  i n  ■ '/ 
H avre, Montana^. and JOHN KLAFtfTX and FEEIDA XLAPJTH, p r e s e n t ly  r e s id in g  i n  
i l i s s o u l a ,  Sfontana,. WITHSSSSTHj .

j ,  ' '' ‘; Y-~r i / . ' /  \  ! T h a t 'fo r  and i n  c o n s id e r a t io n  o f  th e  sum o f  
One D o lla r  ( $ 1 .0 0 )* th e  r e c e ip t  h e r e o f  i s  hereb y  acknow ledged , and o th e r  
good and v a lu a b le / c o n s id e r a t io n s ,  th e  p a r t ie s  above-nam ed b y  th e s e  p r e s e n ts  

' t o  h ereb y  agree" t o  t r a n s fe r ,-  each' p a r ty  to  th e  o th e r ,'  f o r  perm anent owner
s h ip ,  th e  f o l lo w in g  d e s c r ib e d  p r o p e r t ie s ,  "id th e  manner h e r e in  d e s c r ib e d :  - .

/FRi^^'Hahs S > ;-Jensen  sued'C laudia, S .' :J e n s e n , / t o , '  J oh n 'S lap w ick  and F r ie d a  
;.Slapw7 c]f,.V t h e  " fo llo w in g  d e s c r ib e d  'property- and a l l  r ig h t s  • t h e r e t o ;  p i -

t r a c t^ p f ,  la n d  /iocat'ed , a p p ro x im a te ly  i n  th ^ -E a st ^ I f . .  o f  'S e c t io n . T h ir ty ,  r • 
^ T ow n sh ip /T hirteen  H o r th i’Range TwentyjT’W esb,’' !f,P.sif,;#:.vMch' t r a c t ’T c o h ta in a /'" '1''.'. * 
a l l  o f:;th e  p ro p er ty  owned b y  Hans E l  J en sen  a n d 'C la u d ia  S I 'J a n s e a  i n  sa id .^ ’ .'V 
S e c t io n  T ig r ty p O O ), Township T h ir te e e n  N orth#’Ranga Twenty#.; W est,: 'JS .P .H ,, . 
mors a c n r a t e ly  d e s c r ib e d  b e lo w , 4  v'.V.' ■ ■-

C om m en cin g'at/p o in t No. 1 ,  w hich  l i 3 3  on  th e  "
• S e c t io n ’ l i n e  c<X2cp n 'to  .S e c t io n s  T w enty-n ine and T h ir t y , '2 3 0 .8 8  f e e t  South" -:  •" ■ 
o f  th e  " q u a rter -co m er  b etw een  S e c t io n s ' T w enty-n ine and T h ir ty ,  To7m3 h ip  
 ̂T h ir te e n  ,.North,. Range.'-Twenty, V /est, it.P .M .- . ... , •' •.... . ' .  '-v . • "'.4.'

; /T h en ce  583 0 0 33V .52tffta  d is ta n c e  o f  3 0 2 .7 2  f e e t :  to- c o r n s?  # 2 ; - 
. v .T h e n c e ^ .I? • 22  ■ 5 9 t_r 58?/, • a  d is ta n c e  o f  2 9 0 .4 4  f e e t  t o  c o r n e r  # 3 ;  ;;--

: >if;v' T h s n c s lI .1 4 °  4 lM 0 2 IT?r, a  - d is ta n c e  o f  2 8 1 'f e e t (2 3 1 .4 7 c o r r e c t io n )  to  c o r n e r  
.; ' : |- ' - ;> T h e n c s lJ .1 5 o ;2 5 *;.0 2 nS ,  a :d is ta n c e  o f. 3 8 2 .7 1  f e e t  t o  c o m e r  # 5 ;

Thenco H .7 4 °  34* 5 8 ^ / ,  a d is ta n c e  o f  1 5 0 .0 0  f e e t  t o  c o jn s r  # 0 5  • •
Thence S . 2 5 °  33* $ 2 ^ ,  a - d is t a n c e  o f  8 6 5 .8 3  f e e t  t o  c o r n e r -# 7 ;  ■'
Thence S /1 5 °  :5 8 * 3 8 ^  'W /d istan ce o f  1 6 1 .8 ?  f e e t  to ; c o m e r  # 3 ;  / .
Thshca' S .5 0  ' 3 2 r '0 8 ^ * ; a .d i s t a n c e .  o f ! 5 3 .1 4  f a s t  t o  co r n s?  # 9 5  

■ /  Thence N. 7 6  . 4 1 ^ ’̂ ’ /a " d ista n ce  o f  7 0 2 .8 5  f e e t  t o  c o r n e r  # 1 0 ;
Thence N 4 ,5°-'3 3 * i l 0 I1W, a ;d is ta n c e  o f  5 9 8 .0 1  f e e t  t o  c o rn er  # 1 1 ;  - ’

: Thence N. 7 6 1  3 7 r  32"W, a  d is ta n c e , o f  3 9 9 .4 0  f e e t  t o  c o r n e r  # 1 2 ;  ■ .
Thence S .' 6  ‘22* 01*3," a  d is ta n c e  o f  8 0 7 .9 6  f e e t  t o  c o m e r  #13;

. ' ., .j Thence S .7 3 q 3 6 i  3 7 ”E> a. d is ta n c e  o f  1 6 8 3 .8 9  f e e t  t o  C om er #14;.
/  Thence S . 23 4 7 , ' 1 3 nE," a  d is ta n c e  o f  2 4 2 .4 0  f e e t  . t o  c o rn er  # 1 5 ; .

’ , , 4 .  ̂ Thence N .4S  ■ 2 6 | .;..29"E, a - d is t a n c e  o f  1 9 7 .5 4  f e a t - t o  c o m a r  # 1 6 ;
4  : Thsnca H .6 2 ° : '2 lT,..45:rE? a ’d is ta n c e -  o f  293 .13- f e a t  t o  c o m e r  # 1 7 ; '
4 0  0 0 0 #  Thence N orth  a lo ’n g - th s  S e c t io n  l i a s  ( o f  and) common t o  S e c t io n s  Twenty. • 
n in e  and. T h ir ty  t o  p o in t  # 1 , . . th e  p o in t  of.com m encem ent.

‘ K
SIGNED'" " SIGN   , __

•#j • C la u d ia r s • J e n se n ,'H a v r e ,  Montana.'. 4 4 ; - . , . .  Hans S .  J a n p e 6 ,4 $ a v r e , M ontana.

, ir c ra s s s / ^ 6 t ^

 ̂ ^  =o«>t!5S!ofi f*?:ze3-  ̂ - ■ * . 4 ^ 7  ' • '
FR0M|, ’ John . lla p w y k  and F r ie d a  XHaprfyk, t o  Hans E. Jen sen  and C la u d ia  3 .  Jan sen , 
t h e  f o l lo w in g  d e s c r ib e d  p r o p e r ty  and a l l  r ig h ts , th e r e to ;  '4

. 4  y: , / . . .

, t r a c t  of."land lo c a te d  a p r o x im a te ly  i n  th e  N o r th ea st  p o r t io n  o f  th e ,S o u th w e st  
' Q u arter  o f  S e c t io n  T w en ty -e ig h t , Township T h ir te e n  N o rth , Ranga T w enty, . .e s c ,

2I.P.2L. v ih ic h ; t r a c t  i a ; d e sc r ib e d  by the e n g in e e r  who su r v e y e d  i t ,  a s  f o l lo w s ;  a t
' ;,(. Paga 1*  ) 4



* r ...Continued.) ; ., .

the .Quarter Comer between Sections Thirty-three and Twenty—eight, Township ; 
Thirteen North, Range Twenty,West,iI,P.M«, T ran a tie line U, 0  0 3 * East, ' 
a distance of 1 1 7 .9 5  feet to point of beginni&gj ,
' . . Thence N.4 3  4 7 % a distance of 4 9 5 .5 3  feet to comer #2 j

Thence-IT. -2° 5 9* 0 9 % a distance of 3 5 7 .3  feet to comer #3 $
Thence 8 .5 1° 2 0 ' 5 3%; a distance of 1 4 8 4 .3 4  feet to comer #4;
Thence H.4S0 5 3 r'4 1 % a distance of 6 5 4 * 8 1 feet to corner $5 $ ,
Thence N'. 3° 0 8 * 0 7% a distance of 39 3 .© 9 feet to corner #6 j

. . Thence. H. 0° y .a ,distance of 3 4 .8  feet to corner #7 * said '
comer being N.8 9° 5 4*S.'a distance of .6 9 1 .3  feet from'the  ̂comer common 
to Section Twenty-nine and geetion ,Twenty-eight; :• -i-Y- î̂ Y-v''-’-’Y-Y:y-T-./"v

. Thence-̂ ran-North 8 9  5 4 *2 . along said Quarter line a distance-of .
1 9 6 1 .9 - feet, to 'comer #8 ,.which is the center of Section Twenty-eighty '-- . lYVYY

Right;' of Ingress ■̂aM"'egmss/̂ to *.theYto©.- traci&Yef; laM and other lands -YY.Y;; 
of' botĥ partiestnitnatsd iD.; seciioĵ ;rT̂ ffitŷ iĝ t̂ ':Tvfenty*--n'3jie and. .Thirty,-.by"Yi/Y 
means; of established, roads.;or. easements,: by which my; be /necessary" to V eitherv’Y’Y'- 
party’or their heirs;; or a . assigns ;for: comreniejit accessibility is included in -Y- r 
this’con̂ yanso, bnt ;boih r̂ti©sr ;prosise:t©i keep bqur̂ azy ĝ te?'closed so &sYv.>- 
to presentilit̂ tsok;sfromr'eanderliŝ :;to/ or: ffom.-tfee properties- of - the parties -v; Y;;- 

■ hereto, when,f«»es &r̂ built to catabi-tah toe., boundaries«>

sicted € ■ i ;>:
FriedaIOap*yk,M ±hsoula M ontanaV  ;'YYY\v Y Y’ nK lapayk,  . 4 o M o  n£» '/■

\-'W VvY/Y ; WITNESS

• r'i'X” •‘vvv'-i •■/
j i .

A Copy of this ■ transfer of property, to be'filed with the County Clerk and-.... .......
Recorder-of Missoula County, Missoula, .Montana.;/,̂  V



. • • :i •’vBy;:jo il\^a;\fo rssen-' />:;aiBMI-'**'’' -r:.-. ’>•-. "*3;/ .i. •• .*./ !•./:
- oK O’Brien "Creek, 

s':'deep- ; into,' the- Grave 
■'■'on the-western;:edge' 

y ŝfcfggg^gj-.oi tne.Missoula Valley, ■is-.virtually 
5 ^ ^ ^ * ^ S # ^ ^ ^ :iu^aWt'edLt6day^?;*'.-;;ryi.-!-. 'I,'.

s/-Half. ■ a ; ceptury ago, it /con ta Lne d 
■*£ •» -h-'bustling-.’towri. supported/by :;a

A*" ' .-narrow'-gauge- line . connecting-, to.
'Hayes -Spur .and a -standard -gauge

3 - t t t s e s S S  ■ j . - » j : - . . i i i . : - - J - > L . . .   ,  . -5M SSI

^ p p jsg  • grass', of ■'. the.: only wide?sp6t:ih;.'the 
iO’Brieni. CreefcVaHeyS'Andibarr-,

'V x V  (£*'

s

,    X̂Z.7̂ j&z£i%ps-.

'&s*\ *V*
st...r»»..k|'*A.̂ > ^ŜkSẐ 3&wr,iSSii< " ■'*'

| -ing thg wajrto the scene arft fences
! 'VTr»k»AU •> rrt At*l/. WHi'nn l» ‘ 5 ».'•'. ''

--̂  .:-»,^y;,^ ~ ic»wtu.aw-UiC*SiyUJJU,vt;clIIv.lJB-jUl̂ ’
:tmgtushed,"vand-‘.the/'broken':Stub 

ir of^thejischool/pump5 remains:! *Df-:

eek, and the roadbed; ̂ s--.still: 
ssection:,:. '<?'-vl '.K '- , *

.Vi

■P2- =V *«*■ 3PS? —

_T h eVMissoulfanv a;-fetter; giving 
• someCof-;.th e.vhistory- o'f . the/ place 
.'and /sendings; the! old/-picturesre
produced yotf'this^pagetrS-?'.;-,? 
-<Chark'eGraves,duderanch prtH 
prietorvrememb ers. -He .was- a ;b6y; 
.there,:, .too,.y.and 1 wi th'. s6me./g(;( his 

T playmates/just: about'destroyed the 
- . Shay '.'engine: as-• the:,result.; of/in-.

nocent .fun..®.;a ® a :£ v .V 
.j I/Deputy/ Sheriff'/Ciark’Dayisjre^j 
I'rnembers.y.He'.was/’fireman {and 
:vlateiv.engineervbri:;the ‘‘dinky’.’t'en-. 
-.'gin of'thd: narrow, gaugeT.ailrpad: 
-,:i /The;town ;j4rew/up:with'/the- Har-j 
/per .&/Baird'/L'umber‘':Co.“-..mill,'1 

-- operated by:BrllHarper/and' Tom 
i/Bairdc-They-fh^ in
i..’0 >BrienCreek'around.vl9051;'about 
;ithreg’-'miles:̂ est:.of;/th'e?:Maclay 
•.Ranch// -A-/.:®'-'-A/ / /  V '////£•?''•' V 
■..y./At:first;;the" .logs.'-were"carried 'to 
/the: mil! on 'chutes! Remainsof/the

 ^J^'irchutes • are/still j.yislb|e;i2t«oine< .of
S K f f i ? ' * 'lithe side,canyons;.:Logs iwermplaced

'.'side.byiside/'ahdyend-toV'end .'with 
g-i ewri';- fa c'ex® tipped,/ toward... each 
,;:°ther :"to -’folr'in - miles ', of) chutes: 

'S r 'C ^ ^  '.Among the dowesfegrade .-Ayoods 
> £zy« .* i :..;wofkefs..?.were.ychute •:greasersi>.us- 

:'ua]ly..youths, :wKovSwabbedrh'eavy 
^ C S ^ :fsXease - on:'::ther' chutes. -OfA/higher 

/'grade; of. workers '.were t̂hose wvho' ^  f4' J —•/ +K̂ onr VJ Jwi- .'• ah ■ +1. — — I- • ■ .   H- —

builfc by Harper; and 'Baird: to haul' .'! '

.:iTijip.distance of: about five-miies.- 
reptesented quite, :a..,.trip; for . the 
dinky, engine and five or six small. 
cars of lumber, even though it was 
downhill: oiit of;, the : gulch,; Davis 
recalled. " ' "" ' " ' '
;C Getting.
supplies was- even. more of a prob- 

-lenv-.Davis said the engirie burned. 
lots of.slab wood-:to make-the- trip H.
and; recalled, that:..the!steam - presr
sure;had;■do'be•'ju's!;.•.so::;';̂ •.f̂ “■'̂ .̂'5'-■''f'••l^ f̂^  ̂

|:i^&gengme-.ah<rjolUog.'.stcck oc- y . • 
[casiopahy:;jumpedl.the track.:.-but 
j.-tbere jWas: no' need - ta call a" .wreck- % 'i" ? 
eri .Davis-said the crew would sim- ) ' 
ply igetVa heavy limber, and use | - £  v  
it: 16: pry the locomotive, and. cars - r/;5 % -
back on' the rails.'l ''!: riV.V:..."' - "

-? ' "'“ " ......

-l& v~v^ *«•

^ * 
♦

f

>. I f?* * v-  -;

threvv'dirt; oathe.'.'chutesvhea

V/.Later;1:the mill was moved to a

; ^  y  . . v v 7  •

•v - ...;•• «* >. •. ■ # : ‘Jw w v.^u.^iU /'dU U U L  ,JL3U/• ,111 lIIILL
':.-was:moved':t6-its:i''fihal'.:lpcat\on. 

which''became the site-of the (own 
during -the—eight ’-years-the im’ill 
operated - there.-rThe-ndU^.yvhich 

C— .A, " c“t 30,000 feet-of lumber ‘a;.day,
r c 1* ^ "** Ĵ 3- employed , about.,3p .'men, - and. an- 
rock slide and winds up Into - - other 30'worked "in the woods.! . 
;oula. - >'.-•• " The narrow gauge-railroad’;was,

. .", ■'...; ;U ,.:  ' ■' <■-'- •' . -" - *. - -: ■-.- t-- A - -:

the:mill.: . .... ............
.-{This /railroad:; was;" powered! by 
a! locbmotivd' driven: by .gears dn-. 
stead ; of the. piston " and rod ar
rangement/-, which; - was , familiar 
when/steam locomotives . were ..in: 
use.; • The: engine was,, built by the - 
Shay company, the other common
typetof-geared locomotive used in.-/i,. d1.: b,'-̂ 'j \  . .... ••>--.••• ., ;
loigingtbeing/bhilt-by'^^Heisler., /f  .:•;
■^Graves •; recalled, that he., and -° Brien Cre-ek 'vas the-sceae of am
some; other kids used to have fun . . ... j
Li pushing a small, handcar .up the *

-grade pfronv;•• the:;.- mill '-.arid - then 
'coasting';,back down, -using a. stick: -S 
thrust- down ‘. against;/ the roadbed J 

•as-a brake..
,5 On'one occasion, "the; stick bi oke 
andithe.car -rolled free -down .-the h
.grade  ̂ faster 'and ,faster. One by :
one; dlheV, boys;' jumped: 'Graves,' 
aged'abbut 8, was afraid to jump, -s’
Harry tCobk, i wlio.“..was Avatchmg-.- 
\6yer;.ypung: Graves,:' finally, talked 
Jmnp-intoj;leapingfjust'.before' the- 
handcar hit-a heavy, car of rads.:
The: car,Oof-; rails; was" jolted -into 
motioh.- and it rolled down; and ..hit 
the'/,Shayt/engine;-,/shoving'’it•; out 
ontq-_a trestle. - /  - <
;4 Tom,-Baird: was- watching the; in-. 
cident:;.'''ffom the' mill :.and ;- had 
visions",of the: $20,000 Shay engine  ̂
being!iun/off the end of the trestle..;
A Bufr;the. .engine,.was-'-stopped by’ 
the. timber/bumpen- at. the' end ■ of 
the: trestle,':and long afterward "the 
marks of the.wheel.flanges showed-; 
in' the- bumper. : ..A1.:;-;:’"

Did Baird whale. the! tar out of 
the boys?~lle-did-:noL--~-he ;had , 
brakes .put on. the handcars. A 
/O’Brien 'Creck’ had'been settled: 

long, before it ..had' its.-..s.hortdived ■•‘A ' ' ' ' ; '
town. Ed. Hayes,: at the age of .19, :'
filed a claim, oh land in.the valley/, / „rri, (ir, .  ,, ' •
and soiith in; Iha M * - .. g P J S S ^ J  f c . “ S t e n  P . i c "
■.(Conti.!'nted..on..Pagc.-.g3,. Col.po),-.';..;.. -,. .. -from the grade of th:

r---! .
f ,•;

...i.
3
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G S r i e n - C r e e l f c l
' (Continued from: Feature -Page),;
but be was-below the- required age 
of .21 and- couldn’t hold it.: Soon 
alter-'th’e;'vaUey-'had‘ one .'-oF;; the 
first sawmills.in, the- area;.-y-iv'" 
“David- -O’Brien^--:for-jwbom~ the 

area1 was’ -named? rwas-Torie. of. the 
eariyisettl er's,:- and" he ■ livedthere

La teri'-resfdehts-J. included -̂.'some 
colorful characters. Louis Vaughan, 
whcr ranched in' the valley, reputed 
ly .(was a. Jesse James i rider.. He 
never -came right, ’.out ? and said 
so*; but he often, told ".children-of 
neighboring, ranches; of-, detailed 
adventures - of - the - James • gang: 
addmg' more: than.-honce: that: the 
notorious' outlaw-:-‘‘had:feetundec 
my table.’*-"..-.\-b;;,:c r.jr&M-

Graves; remembers seeing- him 
“fan-”;- a,;gun. ;In -this; maneuver, 
used by 'Uhe-- gurr fighters "of ‘ the 
old (west, -the heel of the left hand 
was used to. strike. rapid bl o ws.on 
the hammer of the pistol held in 
the 'right hand.' It was regarded 
as a faster way to empty; a dou
ble-action : revolver than by pull
ing the trigger. '-r,.. y.-: "-. i

‘-‘He did it like lightning,”' Graves 
remembered. — -.

Among the mill., employes were 
Black A1 Fowler, the sawyer," and 
Long Ma&McDonald,--.who wrestled 
logs -. onto : the saw, carriage: ...The 
bull: cook;1 was, Tom; Sparks,: .who. 
afterward was for many .years ele
vator man - at the Masonic Temple 
and became widely- known. •:;c;;-.;rv 
• Cookv-'.-whose,-.-letter--.-reveals lan 
amazing memory;.for,.detail,--..said 
the first. schooL-was • a_ log struc
ture at' the: foot of Haggerty! Gulch, 
at the east end of - the-open.- -pofr. 
tionrof .the-valley..,This .was-,re- 
placed iin -190S .with ah-,unpainted 
board school, farther.up' the,valley.. 
The- teacher.there iri,1910 was- Miss 
Laura Cool,:' who - has been-. Mrs.

I; 4 -  Haskell' of .Missoula for the 
past.40 years.:y-y y . y  

This,. building was :- replaced ‘ in 
1911; by one of planed lumber which 
was . painted white.;. Cook recalled 
that it. had a new world: globe,-.'a 
dictionary, on a stand, four reflec
tor fstyle: oil lamps-yiand; ah new 
'water.bucket;;all remarkable 'edu
cational. refinements for the com
munity..-;
I:'.Going; into ..the real luxury .dass, 
the school board had. a well dug,' 
eliminating' the- trip, by older' bo'ys 
to get, buckets of water from a 
spring. The stub "of" this '-pump 
still-.remains' -among - the waving 
grass;:-,, -f- > / / ; - -yd-i.
- . Attending, the school quite regu 
larly. -was :Zeke, a-/giant "Great 
Dane,: one of two'.pups of a ; dog 
purchased .by the Cook family from 
an" Uncle Tom’s Cabin v troupe in 
Missoula in 1907,- f ’j.C
' Cook started school at the old 

Willard building, in' 1906 with Miss 
Minnie Spurgin as " the teacher. 
Miss Fannie Robinson taught the 
second !grade. The. Cook' family 
lived in a cottage in the orchard 
of the ’ Prescott - place,- near ..the 
State. University, and moved to 
O’Brien Creek in 1903. They moved 
back to town in'.1911, after spotted 
fever, had. killed .'several O’Brien 
Creek- residents. ■ y.Jj ■; -. *. \ virXxS" 
,. Now, nearly half a century later, 
spotted- fever-, and -the i unnamed 
town-, in : O ’B rien. Creek a re go ne. 
Vaccines ; produced - by -research 
have' ended spotted fever,: and the 
inexorable processes of time have 
wiped out the oncerthriving com
munity.- vr .;o-T.-:.r-::";: '.uriy-';

- . Birthday ' gift: '; Bake' l^rge soft 
chocolate..: cookies (and' decorate 
each with initial, out' of white frost
ing" Soft-cookies stand travel,.but 
wrap each individually and cush
ion cookie layers with crushed'tis
sue'paper-or cellophane straw.;.;'

y  - - -a.' : r.-v.. -
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M issoula , Montana, A pril Id , I9 6 0 .

Mr. Vernon R. P eterson ,
County Engineer and Road Sup erv isor ,
Court House,
M issoula, Montana.

Re: O’B rien  Creek Road.

Dear Mr. P eterson ,

vie own lands which are served  by th e  O’Brien Creek 
Road. We r a is e  l iv e s to c k  and we move our stock  in  and 
out from our lands and p astu res by means o f  the O'Brien 
Creek Road. We tr a v e l  t h i s  road w ith  tru ck s and v e h ic le s .

R ecen tly , we have been to ld  by an owner o f  land  
along t h i s  road th a t he was in s t a l l in g  g a ts s  and 
c a t t l e  guards, and th a t he proposed to  r e g u la te  th e  use o f  t h i s  
road.

The O’Brien Creek road i s  a very o ld  and long e s ta b lis h e d  
p u b lic  highway, which has been worked and improved by th e County 
from tim e to  tim e over a very g rea t many y e a r s . The o b stru ctio n s  
which are now in s t a l le d  by Mr. Jensen and which he a n t ic ip a te s  
to  i n s t a l l  to  prevent use o f  t h i s  road are o b stru c tio n s  arid 
in te r fe r e n c e  w ith  the use by th e  p u b lic  o f  t h i s  o ld  p u b lic  
highway. This road i s  o f  g rea t importance to  u se now, a s i t  
has alw ays been n ecessary  and u s e fu l .

Perhaps, i t  might c la r i f y  th e  s i tu a t io n  i f  we quote
S ectio n  #32-103 o f  th e  Montana Codes:

"PUBLIC HIGHWAYS DEFINED: A ll h ighw ays, road, la n e s
s t r e e t ,  a l l e y s ,  c o u r ts , p la ces  ana b r id g es  la id  out
or erected  by th e  p u b lic , ORNOW TRAVELLED OR USED 3Y THE 
PUBLIC, or i f  la id  out or erec ted  by o th e r s , d ed icated  
or abandoned to  the p u b lic , or made such by the  
p a r t it io n  o f  r e a l  property , ARE PUBLIC HIGHWAYS.

The O'Brien CreeR road i s  such a p u b lic  highway.

And a g sin :
S ection  #32-1009, Revised Code3 p rovides:

" It s h a l l  be the duty o f any person f in d in g  any 
o b stru ctio n  upon any highway o f  t h i s  s t a t e  t o  
forth w ith  n o t ify  the road su p e rv iso r  o f  such  
o b s tr u c t io n .” as

T his l e t t e r  i s  for th a t purpose, to  rep ort to  you dsa th e
O f f ic ia l  in  charge o f  p u b lic  highways fo'- M issoula County, th a t
th o ' u 'B rien  Creew highway i s  ob stru cted , anti ought to  be opened 
fo r  p u b lic  use w ithout in te r fe r e n c e .
S ec tio n s  #32-1003 and

#32-1004, and fo llo w in g  s e c t io n s  provide fo r  th e g iv in g  o f  
n o t ic e  to  remove o b stru ctio n s  and p e n a lt ie s  e t c .  :> .a d action #32- 1020 .

Very tr u ly , ' ’ • -x "\ . , . . : /  /
/-• v. ■ . '/*■ -• r A '-  ■ yv-t



Missoula County Commissioners 
Courthouse, Missoula

Dear Sir3 :

By way of introducing ayself and my complaint, let me say that 
I am not a lawyer. What I have to say quite possibly will not be 
in exact, legal tera3 but, if you will check your records, you will 
find it to be the truth.

I live in O'Brien Creek on land deeded to me by my father. At 
the time my father, Hans £. Jensen, bought this land a number of. 
years ago, the O'Brien Creek road was locked and positively not open 
to public travel whatsoever. A thorough check of the abstract con
cerning this piece of land will prove that this road has always been 
privately owned. A letter from the Missoula Abstract Co., now in ay father's possession and shown to the county commissioners several 
years ago proves this. Even mors interesting is the fact that sev
eral land owners located further up the valley leased rights-of-way 
on thi3 road from the owners. This, also recorded in the abstract, 
farther proves tho private ownership of thi3 road, through my proper
ty (Neil H. Jensen) and that of ray father (Hans E. Jensen).

My father ha3 a copy of this abstract as well as quite a few 
other legal documents testifying to our ownership of this rsbad.

We can certainly prove our ownership of this road and have 
done so in the past. None tho less, the County of Missoula has on 
a couple of occasions questioned this. (I sincerely believe that 
'harassed us’ would be more exact.) Each time my father has taken 
time from his job, draggad out his files, and again proven that we 
do in fact own this road. Furthermore, if you will check your re
cords, you will find a letter from a previous County Administration • 
admitting that the County of Mi330ula has never had any easement or 
right-of-way through our property.

Now this sams abstract also states that John Klapwyk owns a 
portion of the road further up the valley from us. Now I want to 
know just what gives here? Y?hy is it always our road that is
questioned? Why £ever Mr. Xlapwyk's? (It should be borne in
mind here that the particular part of the road where John Klapwyk 
now maintains a locked gate was a portion of toy father's property 
that he traded to John Klapwyk for land further down the road.)
Why can John Klapwyk keep a locked gate on the road? If it is a 
questioa of 'Public Usage or Access,’ then surely both these parts 
of the road would be subject to the same conditions. There is 
public land adjacent to and above Mr. Klapwyk's portion of the road.

Several things bring me to write you at this time. First, my
•wife, S. Lynn Jensen, went down to the County Surveyor's Office in 
the courthouse to ask that the county not maintain our road. This 
was becauseAa personal conviction we both share that county funds 
should not be spent maintaining private roads. Also, we desired

January 12, 1971
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at least a bit of control over our road such as keeping out drink
ing parties, etc. We feel that if the road were not maintained 
perhaps we would be spared some of the trash and litter unlimited 
public use brings,

Uj wife on Dec, 7 was informed in your Surveyor's office that 
there had been, among other things, Ma court case and lawsuit1' against 
us over thi3 road. She was also told that this same road had been 
a county road for "75 or 100 years." Now I don't know where the 
county surveyor got this information, but I can assure you it's 
not true. I for one would bs very interested in seeing your files 
on this supposed lawsuit. It seems strange that we weren’t included 
in this suit since it was supposedly against us.

Despite the fact that my wife protested your equipment on our 
road, you have gone ahead and run mss, your plows through our place 
anyway. Nos this In itself wouldn't be too bad, but these same 
plows have been knocking over and tearing up my fences. I have 
pictures of this. To top things off, one of your men tore down a 
sign I had built on our gateway at the beginnihg of our property.
This sign stated that this was a Private Road. Although traces in 
the snow satisfied me as to who had done this damage, the next day 
our neighbor, Elsie Whitman, told us the county employee freely 
admitted tearing that sign down. New I want to know: since when
has your agency had the right to tear down private property without 
even attempting to notify the owner? I think someone from the 
county owes us this slight courtesy.

Today a county man was up the valley and placed one of your 
signs on this same gateway. I built that gateway and certainly 
didn't build it for a county bulletin board. This sign was to the 
effect that the next 1.7 miles of road wa3 narrow and had no drive- 
outs. One-point-seven miles of road corresponds exactly to that 
portion of the road n\y father and I own. This brings the back to 
my original question, Why is the County of Missoula so anxious to 
taka over .lust our portion of this road?

The same man who put up this sign did drive into our driveway 
and up to the house. Uy wife was horns at the tiaa. fro sooner did 
he drive in than he turned around and left.

I certainly am not aware of any government' agency's right to 
seize property in thi3 manner without any payment or settlement 
whatsoever. Your continual harassment has made it clear to us that 
this is exactly what is being attempted. Now if somebody with the 
county wants to talk about buying this portion of the road, or for 
that matter if they would just consult me and my father about the 
road, we would possibly be more receptive to your ideas.

Over the years my father arvll have been more than fair in 
letting responsible people use this road of ours. Cur road was not 
shut up or locked this summer. Yet ny neighbor,; John Xlapwyk, 
locked his portion of this road—at the point and gate previously 
mentioned, 1.7 miles from our gateway—to everyone save the Forest 
Service and Elsie Whitman.
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We have been fair, but I can no longer overlook this damage 
to my property. I must protest these actions very strongly and 
immediately which is ay purpose in writing you this letter. A 
lawyer is looking into this matter for us and you will he$r from 
him; it’s just that in the face of this latest damage, I can no 
longer wait quietly for him to finish hi3 work.

If the county had taken time to contact U 3 ,  they would have 
discovered that we are not trying to keep the public out of O’Brien 
Creek. We are currently in the process o£ negotiating with the ; 
Western Montana Fish and Gama Association to construct a road along 
the south boundary of our lands which would give the public a guar
anteed access to the valley above us. It may be possible that the 
U.S. Forest Service would build this road. The present road, our 
road, if we released our rights to it to the county, would tut 
ogf several sineable chunks of our land from water. This we cculd 
not tolerate. Does this sofend reasonable or not?

I will ask you again to please not destroy any more of my 
property.

Sincerely yours,

hojuL n . ucusiai

nhj/csj H  A >

O '
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Missoula, Montana
Jun® 24, 1960

TO: Anthony F. Keas-fc
County Attorney 
Missoula, Montana

Dear- Sir:
There exists a long established public highway in 

the O'Brien Creek Canyon. Neglect in maintenance of this 
road has resulted in its now being rough and in poor condi
tion . But recently private persons have assumed to erect 
gates across this public highway at frequent intervals.
These gates are often padlocked. This makes the proper pub
lic use of the highway difficult and constitutes an inter
ference with the enjoyment by the public of a proper public 
right. This public highway is necessary for public use for 
porson3 owning property along end beyond the highway* and also 
hinders tho right of the public to enjoy access to the public 
domain (U. S. Forest) lying beyond the end of the highway.

It is requested that the County of Missoula open 
this road by removing the cattle guards, gates and other ob
structions now inter£erring with the use of the road, ^nd ycu 
are also requested to do some necessary maintenance on this 
road so that it can be freely utilized by the public.

Very truly youra,
w. c .  Maclay

By*
L G\_ Hia attorney$

John C. Klapwyk

His attorney
cc, V o m  Paterson, County Engineer 
cc. Honorable County Commiesloners
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U n i t e d  S t a t e s  D e p a r t m e n t  o f  A g r i c  
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Lolo ll& tis-nal Forest  
K ia so u la  Sanger D i s t r i c t  

____________ frHonaal a , rV nTnnn 59333-----
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3JECT:

TO:

O’Brien Creek County Eoad

M isso u la  County C e sn io a ic n e r o  
C ourthouse
M isso u la , Montana 59801

G entlesea:

I understand you ware re cen tly  con sid erin g  tho q u estion  o f  fcoa 
fa r  the county road esteada up Q’Srien  Creak and hex? fax  up tka  
County should n a ista lsj i t .

Cur r e c o r d s  in d ic a t e - t h e  co u n ty  road goes to  th a  e a s t  l in n  o f  
S e c t io n  3 0 , 1 .  13 I I . ,  S .  20 V7.,  o r  e p p r o n te s ta ly  t o  l - i r o .  W ittn sy ’o  
p r e se n t  r e s id e n c e .  Ua do n o t  h e r e  .a p u b lic  r i g h t - o f - r a y  w s a t  o f  
t h i s  p o in t ,  through  S e c t io n  3 0 . Hdtrever, ere c o  have a 6 0 - f c o t  

■ r ig h t-o f- -» S 7  f r e a  th e  w eat ed ge o f  .S e c tio n  3 0 , cn  up th e  b o t tc n  
o f th e  c r e e k  to  th e  p u b l ic  la n d s  in  S e c t io n  2 3 , T . 13 tU , E . 21 17.

The point o f  t h is  to  th a t th e  p u b lic  decs not hcvo szcssa  to  p u b lic  
lar.de on up the b c ttc o  ox O’Brien Crock, ncx can the p u b lic  g e t  o f f  
the read fo r  2 n i le a  below lira . U ittn ey ’o p la ce  w ithout v io la t in g  
"no trespassing"  e ig n e . S ince the p u b lic  car.rot go anywhere, or 
even g et to  I ta  ewe len d s, ??hy ckssild the p u b lic  pay Co cnixzSaic 
or plow the read?

X would p roteat ending the county reed where i t  cede new, a t  lira . 
VJittney’a p la ce , fcscaass there are p u b lic  and p r iv a te  lands above 
th ia  poin t that cccsa day w i l l  req u ire p ub lic rend ecceoo .

I would bo happy to work/with you end tho camera in volved  to  xcso lv o  
the problem.

S in cere ly ,

1-CP.Il.D G. STZ7ZZ3C11 
D is tr ic t  Ranger

D onald O StsviK^Soai/ih



RESOLUTION
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& .? .< ? ,

B aa-"!

WHEREAS, 0'Brien Creek Road from its entrance from the Big Plat Road 

through Sections 30, 25, and 26, and to the Forest Service property on'the " 

west has been recognized as a county, road since the. late 1800* s ,  , and X v X X -
i " . " ' - - *. r ‘

WHEREASi county road equipment'has serviced this road in the way of ’ : V ; 
'grading and snow plowing for many years,-and ■ X'.V-:r'';'V:Q.'̂ vy/-

WHEREAS, landowners•and residents have always used this road for ^ . f 

their means of ingress and egress to their property, '

NOW, THEREFORE, be it hereby resolved that the County Commissioners 

of Missoula County fio declare and reaffirm that this is a county road by 

right of use and is declared to be public right-of-way from the Big Flat • • 

Road up to Section 30, T 13 N, R 20 W, and that all obstacles on said 

right-of-way such as posts, cross members.over the road, signs such as '

"No Trespassing”, "Private Property”, etc., be removed and that the

public may enjoy unrestricted freedom of the use of O'Brien Creek Road

Dated this 29th day of December, 1971.

BOARD OF COUNTY COMMISSIONERS, .

immissioner

X
Glerk and Recorder.



RESOLUTION NO. 11

UJHEREAS, O’B rien  Creek Road from i t s  en tra n ce  from th e  B ig  F la t  

Roao through S e c t io n s  30 , 25 , and 2 6 , and to  the F o r e s t  S e r v ic e

1 8 0 0 's ,  and

WHEREAS, c o u n ty yroad equipment has s e r v ic e d  p o r t io n s  o f  t h i s  ro a d 

in  th e  way o f  grad in g  and snoui p low in g  For many y e a r s ,  and

WHEREAS, landow ners and r e s id e n t s  have alw ays used  t h i s  road fo r  

t h e ir  means o f  in g r e s s  and e g r e s s  to  t h e ir  p ro p er ty ,

NOW, THEREFORE, be i t  hereby r e s o lv e d  th a t  th e  County C om m issioners 

o f  M issou la  County do d e c la r e  and r e a ff ir m  th a t  t h i s  i s  a county road  

by r ig h t  o f  u se  and i s  d ec la red  to  be p u b lic  r ig h t-o f -w a y  from th e  B ig  

F la t  Road up to  S e c t io n  .30, T 13 N, R 20 W, and th a t  a l l  o b s t a c le s  on 

s a id  r ig h t-o f -w a y  such as p a s t s ,  crossm embers over th e  road , s ig n s  such  

as "No T re sp a ss in g " , "P rivate. P rop erty" , e t c . ,  be removed and th a t  th e  

p u b lic  may en joy  u n r e s tr ic t e d  freedom  o f  th e  use o f  O’B rien  Creek Road.

Dated t h i3  2Ath day o f  February, 1972

P rop erty  on th e  West has been r e c o g n iz e d •as a road s in c e  th e  l a t e

BOARD OF COUNTY COMMISSIONERS

C hairm an

Com missioner
ATTEST:

Clerk & R ecorder
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M u r r a y  &  H o l t
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IN TER N A TIO N A L . 

CA BLE A D D RESS 

BENG09KK

Ma r c h  1 5 ,  1 9 7 2

a r e a  c o d e  - to e
7SA-ft»0O

Mr .  H W . S t o u t e n  be  r g , Ch a i  r ma n  .. ' r : "~ '■ ^
-B o 'a 'rc f  o f ~ C R ) m m i s s i o h e r s  ■ • .'w” j : ; ' : -:

M i s s o u l a  C o u n t y  C o u r t h o u s e  ' : v . ;
M i s s o u l a ,  M o n t a n a  5 9 8 0 1  ,

R e :  O ' B r i e n  C r e e k  p r o p e r t y  o f  Ha n s  J e n s e n

D e a r  H i :

T h a n k  y o u  f o r  y o u r  l e t t e r  o f  2 M a r c h ,  1 9 7 2 ,  w i t h  i t s  
e n c l o s e d  c o p y  o f  t h e  C o u n t y  S u r v e y o r ' s  r e p o r t  o f  h i s  i n v e s 
t i g a t i o n  o f  t h e  c o n d i t i o n  o f . t h e  f e n c e  o n  Mr .  J e n s e n ' s  
p r o p e r t y .

As I i n d i c a t e d  d u r i n g  t h e  c o u r s e  o f  o u r  m e e t i n g  i n  
y o u r  o f f i c e  on 17 F e b r u a r y . ,  I  h a d  p e r s o n a l l y  i n s p e c t e d  
t h e  f e n c e  w i t h  Mr .  J e n s e n  a n d  h i s  s o n ,  N e i l ,  t h e  d a y  b e 
f o r e  o u r  m e e t i n g .  When I r e c e i v e d  a c o p y  o f  Mr .  F r a m e ' s  
r e p o r t ,  I was  u n a b l e  t o  c o r r e l a t e  t h e  r e s u l t s  o f  t h i s  
i n v e s t i g a t i o n  w i t h  w h a t  I h a d  s e e n  p e r s o n a l l y .  T h e r e f o r e ,
I r e c o m m e n d e d  Mr .  J e n s e n  a n d  h i s  s o n s  t h a t ,  t h e y  a c c o m 
p l i s h  t h e  v e r y  d e t a i l e d  i n s p e c t i o n  o f  t h e  f e n c e  a n d  n o t e  
t h e i r  f i n d i n g s  i n  s u c h  a f a s h i o n  t h a t  t h e y  c o u l d  be  c o r 
r e l a t e d  t o  t h e  m e a s u r e m e n t s  g i v e n  by  Mr .  F r a m e  i n  h i s  
r e p o r t  t o  yo.u o f  24  F e b r u a r y ,  1 9 7 2 .  I h a v e  j u s t  r e c e i v e d  
a w r i t t e n  r e p o r t  o f  t h e  i n s p e c t i o n  o f  t h e  f e n c e  a c c o m 
p l i s h e d  on 11 M a r c h ,  1 9 7 2 ,  by  t h e  t h r e e  s o n s  o f  Mr .  J e n s e n .  
I n  o r d e r  f o r  y o u  t o  h a v e  t i m e  t o  s t u d y  t h i s  r e p o r t  p r i o r  
t o  o u r  n e x t  m e e t i n g ,  I am e n c l o s i n g  a c o p y  h e r e w i t h .

A t  t h e  m u t u a l  c o n v e n i e n c e  o f  y o u r  B o a r d ,  Mr .  F r a m e ,  
a n d  m y s e l f ,  I h e r e b y  r e q u e s t  a n o t h e r  m e e t i n g  t o  d i s c u s s  
t h e  m a t t e r  o f  t h e  f e n c e  a n d  t h e  u s a g e  o f  O ' B r i e n  C r e e k  
Road  b e y o n d  s e c t i o n  3 0 .  I n  my o p i n i o n ,  t h e  . . ne x t  m e e t i n g  
s h o u l d  be  a t t e n d e d  b y  Mr .  F r a m e .

D u r i n g  o u r  l a s t  m e e t i n g  i n  y o u r  o f f i c e  on  17  F e b r u a r y ,  
I g a i n e d  t h e  . i m p r e s s i o n  t h a t  t h e  C o u n t y  h a d  n o t ,  a n d  h a d



Mr .  H.  W. S t o u t e n b e r g ,  C h a i r m a n  
B o a r d  o f  C o m m i s s i o n e r s  
Ma r c h  1 5 ,  19 72 
P a g e  2

n e v e r  i n t e n d e d  t o ,  q u e s t i o n  t h e  s t a t u s  o f  O ' B r i e n  C r e e k  
Road  b e i n g  o p e n  t o  t h e  p u b l i c  f r o m  i t s  b e g i n n i n g  on  t h e  
B i g  F l a t  Road  a l l  t h e  way  t h r o u g h  t o  i t s  t e r m i n u s  on 
F o r e s t  S e r v i c e  l a n d  s o m e w h e r e  b e y o n d  s e c t i o n s  3 0 ,  2 5 ,  
a n d  2 5 .  Y e t ,  t h e  S u n d a y  M i s s o u l i a n  o f  12 M a r c h ,  1 9 7 2 ,  
c a r r i e d  a news  i t e m  p u r p o r t i n g  t o  q u o t e  y o u r  B o a r d  a s  
b e i n g  o f  t h e  o p i n i o n  t h a t  t h e  p u b l i c  r o a d  a l o n g  O ' B r i e n  
C r e e k  e x i s t s  o n l y  t o  s e c t i o n  3 0 .  I f a i l  t o  u n d e r s t a n d  
how i t  was  p o s s i b l e  t o  a r r i v e  a t  t h i s  c o n c l u s i o n .

My n o t e s  o f  o u r  l a s t  m e e t i n g  i n d i c a t e  t h a t  y o u r  
B o a r d  h a d  n o t  d i r e c t e d  t h e i r  r e s o l u t i o n  t o  K l a p w y c k  a n d  
h i s  c l o s e d  a n d  l o c k e d  g a t e  b e c a u s e  y o u  h a d  r e c e i v e d  no 
d e ma n d  f r o m  t h e  p u b l i c  f o r  a c c e s s  i n t o  t h e  p u b l i c  l a n d  
b e y o n d  s e c t i o n  3 0 .  I t o o k  y o u r  s t a t e m e n t  t o  i n d i c a t e  
t h a t  y o u  w o u l d  s u p p o r t  t h e  d e m a n d s  o f  t h e  p u b l i c  i f  t h e i r  
d e m a n d s  w e r e  made  known t o  y o u .  I n  t h i s ' c o n n e c t i o n  , 
p i , e a s e  be  i n f o r m e d  t h a t  I h a v e  a d v i s e d  Mr .  J e n s e n  t o  
c i r c u l a t e  p e t i t i o n s  i n  an a t t e m p t  t o  g a i n  p u b l i c  s u p p o r t  
f o r  h i s  c o n t e n t i o n  t h a t  t h e  s t a t u s  o f  O ' B r i e n  C r e e k  Road  
a s  b e i n g  o p e n  t o t h e  p u b l i c  s h o u l d  e x t e n d  t o  i t s  t e r m i n u s ,  
on t h e  F o r e s t  S e r v i c e  l a n d .  I h a v e  i n  my p o s s e s s i o n  a t  
t h i s ,  t i m e  p e t i t i o n s  s i g n e d ,  by 105  t a x - p a y i n g  r e s i d e n t s  o f  
M i s s o u l a  C o u n t y ,  a n d  e x p e c t  t o  h a v e  mo r e  b y  t h e  t i m e  o u r  
n e x t  m e e t i n g  i s  s c h e d u l e d .  A t  t h a t  t i m e ,  I w i l l  p r e s e n t  
t h e m  t o  y o u  on b e h a l f  o f  t h e  i n d i v i d u a l s  s i g n a t o r y  t o  t h e  
p e t i  t i  o n s  .

V e r y  t r u l y  y o u r s ,

MURRAY & HOLT

By
WILLIAM E.  MURRAY

WEMrsm
c c :  Mr .  Hans  E.  J e n s e n

1221 K e n t  S t r e e t  
M i s s o u l a * ,  M o n t a n a  5 9 8 0 1



E L M E R  M.  F R A M E  
C O U N T Y  S U R V E Y O R  
M I S S O U L A  C O U N T Y  C O U R T H O U S E  
M I S S O U L A .  M O N T A N A  5 9 8 0 1

A p r il  5 ,  1971

M rs. E l s i e  Whitman 
O 'B rien  Creek Farm 
M isso u la , Montana

Dear M rs. Whitman:

In  January o f  t h i s  y e a r ,  you  ask ed  th e  County Road Department t o  plow, 
snow up t o  your g a t e .  T h is road  c r o s s e s  p r iv a te  p r o p e r ty  w hich  i s  p o s te d  
" p r iv a te ." ,

T his road  up O 'B rien  Creek has been  in  u se  f o r  many y e a r s ,  up to  and  
beyond your g a t e .  Your g a te  i s  now c lo s e d  p r e v e n tin g  th e  p u b l ic  from  g o in g  
beyond your g a t e .  We m ust t r e a t  th e  e n t ir e  road  as p u b lic  i f  p a r t  i s  p u b l ic .  
I f  we expend p u b lic  fu n d s to  plow  show, we m ust th en  a llo w  th e  p u b lic  to  
u se  th e  road  in  th e  summer m onths. T his means you  m ust e l im in a te  th e  g a t e ,  
and a llo w  th e  p u b lic  t o  c r o s s  your p ro p er ty  to  th e  p u b lic  la n d s  beyond.

I  w ould a p p r e c ia te  h e a r in g  from  you and Mr. Klapwyk, a s  t o  your  
f e e l i n g s  on th e  O 'B rien  Creek Road.

S in c e r e ly ,

County Surveyor

EMF/brs

cc: John Klapwyk 
Hans E. Jen sen  
Commis s io n e r s



E L M E R  M.  F R A M E  
C O U N T Y  S U R V E Y O R  
M I S S O U L A  C O U N T Y  C O U R T H O U S E  
M I S S O U L A .  M O N T A N A  5 9 8 0 1

O' P ,  C'. 
9.2

May 1 1 , 1971

Board o f  County Com m issioners
M isso u la  County Courthouse %
M isso u la , Montana

Gentlem en:

I  have gone over th e  O 'B rien  'Creek Road, County Route 31* and reach ed  
th e  c o n c lu s io n  th a t  t h i s  road has been  under co n tin u o u s County m aintenance  
up to  Mrs. Whitmans p r o p e r ty . Her p r o p e r ty  i s  lo c a te d  in  S e c t io n  35*
T . 13 N ., R. 21 W.

M rs. W hitm angrew  up on th e  ra n ch , and I  have ta lk e d  w ith  h er  and h er  
b r o th e r , Mr. C harles G raves.

Mr. Jen sen  has e r e c te d  an arch  g a te  over  th e  road , w hich  p o se s  a problem  
f o r  our m aintenance equ ipm ent. He; a ls o  con ten d s i t  i s  n o t  a County road  
throu gh  h is  p ro p er ty ; how ever, he has s o ld  a p a r c e l  o f  la n d  j u s t  below  
M rs. Whitmans to  a Mr. A1 Johnson. T his means Mr. Johnson m ust have a c c e s s  
a l s o .

In  v iew  o f  th e  ab ove, can th e. County ask  Mr. Jen sen  to  remove th e  o v e r 
h ead  gatew ay or p o s s ib ly  remove x^T"for h im .

S in c e r e ly ,

14 f  *

Elmer M. Frame.
County Surveyor

P

EMF/brs



R O B E R T  L:  D E S C H A M P S  III
M. GEME MCLATCmV.  CHIEF DEPUTY 
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O F F I C E  O F  T H E  A T T O R N E Y  
M I S S O U L A  C O U N T Y  C O U R T H O U S E  
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May 1 0 ,  1972

Hans E . J e n s e n  
Box 133
B r o w n in g , M ontana  

B ea r  Mr. J e n s e n :

T h is  o f f i c e  h a s  b e e n  c o n t a c t e d  b y  Joh n  K lapwyk who a l l e g e s  • 
t h a t  t h r e e  o f  y o u r  b o y s ,- 'n a m e ly :  .N e i l , - L e e  and D a v e , h a v e
b e e n  t r e s p a s s i n g  on  h i s  la n d  : i n  t h e  O 'B r.ieh  C reek  a r e a .,  
and i n  a d d i t i o n ,  h a v e  b e e n  d e p o r t in g  t h e m s e lv e s  i n  a' m a t te r  
w h ic h , i f  c o n t in u e d , ,  c o u ld  l e a d  t o  t h e i r  c r i m i n a l  p r o s e c u t i o n  
f o r  d i s t u r b i n g  t h e  p e a c e ,  and. c o n c e i v a b l y ,  i f  su c h  a p r o s e c u t i o n  
w as n o t  ^ s u c c e s s f u l ,  an i n j u n c t i o n  a c t i o n  b r o u g h t  b y  Mr.
Klapxtfyk to . p r e v e n t  y o u  o r  an yon e a c t i n g  u n d e r  y o u r  a u t h o r i t y  
from  e n t e r i n g  u pon  h i s  p r o p e r t y .

I am w e l l  aw are o f  t h e  v o l a t i l e  n a tu r e  o f  t h e  s i t u a t i o n  
w h ic h  e x i s t s  up O’ B r ie n  C r e e k , and am n o t  t o t a l l y  u n sy m p a th ic  
w it h  y o u r  v i e w s .  H ow ever , y o u r  p o s i t i o n  a t  t h e  p r e s e n t  - 
t im e  i s  t o t a l l y  u n c o n s i s t e n t  j w i t h  a p o s i t i o n  y o u  a ssu m ed  
i n  1 9 4 6 , and fu r th e r m o r e ,  y o u r  c u r r e n t  p o s i t i o n  d o e s  n o t  : 
a p p e a r  t o  b e  s u p p o r te d  by t h e  f a c t s  o r  t h e  la w . - N e v e r t h e l e s s , -  
w h a te v e r  t h e  r e l a t i v e  m e r i t s  o f  th e  a r g u m e n ts ,o n  b o t h  s i d e s  
a r e ,  g ood  s e n s e , :  common d e c e n c y ,  and t h e  la w ,  a l l  i n d i c a t e  
t h a t  t h i s ,  p e t t y ,  h a r a s sm e n t  w i l l  n o t  .s o lv e  a n y t h in g .  In  
f a c t , ,  c o n t in u e d  h a r a s sm e n t  t a c t i c s  by  m em bers o f  y o u r  f a m i ly  
w i l l  o n ly  c o m p l ic a t e  th e  s i t u a t i o n  by  b r i n g i n g  c r im in a l  
a c t i o n  on t h e  p a r t  o f  t h i s  o f f i c e .

A c c o r d in g ly ,  I s t r o n g l y  s u g g e s t  t h a t  y o u  a d v i s e  t h e  m embers 
o f  y o u r  f a m i l y ,  t o  . le a v e  M r.-K lap w yk . a l o n e ,  an d  t h a t  yo u  
p u r s u e  a n y  l e g a l  .r em ed ie s  t h a t  y ou  may h a v e  th r o u g h  th e  
a p p r o p r ia te ,  c o u r ts : .

R L D /rf
c c .  Joh n  K lapwyk  
c c .  B i l l  M urray

Rob e r  t  L . De s enam ps I I I  
J i i s s o u l a  C ounty—A t t o r n e y



N ell H. Jensen ■
R t. 1 , O’brien Cr. 94
M issoula, Montana 
August 24 , 1972

V ito C il ib e r t i  
School o f Forestry  
U n iversity  o f Montana 
M issoula, Montana

Dear Mr. C il ib e r t i;

In our recen t d iscu ssion  concerning the O’brien Cr. Road you mentioned 
the need to  supply access to  pub lic lands. As you are aware th ere  i s  con
s id era b le  controversy regarding the recent lock ing o f  t h is  road. To help  
you gain knowledge o f th is  area I  have w ritten  a h is to r y  o f  th e main even ts  
lead in g  to  the closure o f th is  road. P lease consider the fo llo w in g  fa c tu a l  
h isto ry  o f t h is  road c a r e fu lly i

In 1946 Hans E. Jensen bought h is  land in  0 ’ brien Creek, includ ing th a t  
portion  o f  land In sec tio n  30 where Mr. John Klapwyk now m aintains a locked  
gate across the O’brien Cr. road. At the time o f h is  purchase, Hans Jensen  
was le d  to  b e liev e  th a t the 0*brien Cr. road had been kept locked a t  th e  
beginning of sec tio n  30 . He intended to  do lik ew ise  and constructed  a gate  
w ith a NO TEESSPASSING sign  on i t  in  fron t of h is  house a t  the beginning o f  
se c tio n  30.  But, he never locked th at g a te . The County Commissioners'at that  
tim e, a c tin g  in  the public in t e r e s t ,  ordered him not t o .  In fa c t  a s h e r i f f ' s
Order was issu ed  to  remove the en tir e  g a te . Hans Jensen was l iv in g  in
Browning, Montana a t the time and wrote a couple o f  angry l e t t e r s  p ro testin g
th ese  a c t io n s . However, a fte r  ta lk in g  to dozens o f lo c a l  people in  the
M issoula area , Mr. Jensen learned th at t h is  road had been used by the p u b lic  
fo r  years as an access >to Forest Service lands above. This p u b lic  usage o f  
the e n tir e  O’brien Cr. road dated back to  the time o f  th e  f i r s t  s e t t le r s  in
th e v a lle y  and the early  logging camps o f the la t e  1800’ s .

The problem was reso lved  by a llow ing Mr. Jensen to  m aintain an unlocked 
gate for  the purpose o f containing s to ck . During the period Mr. Jensen owned 
th is  land in  sec tio n  30 (from 1946 u n t i l  O ct. o f  1953) and fo r  a good many 
years th er ea fte r  th is  road was never locked . This fa c t  can be a tte s te d  to  by 
hundreds o f  people in  the M issoula area who have used th is  road for many yea rs .

A few years a f te r  the above problem a n d 'u n til about I960 , f i r s t  Mr. Klapwyk 
and la te r  the Jensens maintained an unlocked gate across the O’brien  Cr, road 
a t the lower end o f the Jensen property. At th is  time,M r. Klapwyk ow ed  land 
to  the north and w est of th is  unlocked gate in  sec tio n  23 and apparently i t  was 
in  h is  in te r e s t  to  keep a gate across the road at th is  p o in t. In te r e s t in g ly  
enough, during th e years Mr. Klapwyk maintained th is  unlocked g a te , the County 
o f M issoula never questioned h is  r ig h t to  do s o . The e n tir e  O'brien Cr. road
o f  course v/as s t i l l  open to  pub lic tr a v e l as i t  had always been.

In October o f  1953 the Jensens traded th e ir  p ortion  of land in  s e c t io n .30 
fo r  th a t p iece  o f  land .-Mr, Klapwyk owned in  se c tio n  23 to .th e  north o f  the  
above mentioned unlocked" g a te . Now. th e Jensens owned land on both s id es  o f the 
O’brien  Cr, road in  sec tio n  28 and i t  was,;-in th e ir  in te r e s t  to  continue to  
maibtain an unlocked gate a t the lower, end o f  th e ir  property to  allow  stock  to  
cross the road fo r  w ater. This, they d id .

•in_1960"-Mr5?r Klapwyk objected to  th is  same g a te  d e sp ite  the fa c t  that he : 
-h im self had.-maintained one th ers f  b r-y sa rs , ' T h eC o u n ty ',M issoula a lso  did an 
about fa ce  and demanded that t h is  gate be removed. The p ro x ies  was f in a l ly
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reso lved  when th e County agreed to  supply m ateria l fo r  two c a t t le  guards 
which would rep lace th is  unlocked gate and allow  the Jensen stock  to  cross  
the road to  water* These c a t t le  guards would a lso  f a c i l i t a t e  p u b lic  
access being e a s ie r  to  use than the g a te .

The Jenaen3 were a b it  naive a t dealing  w ith the County and entered  
in to  t h is  agreement in  good fa ith  and the County d elivered  the m ateria l. . ■
Ju st before the Jensens could s ta r t  construction however, County Commissioner V' \ '
Hy Stoutenburg advised them to  hold o f f  as Mr. Klapwyk did not approve o f . .  -*
the id e a . The Jensens complied with th is  request and awaited further in 
s tr u c t io n s . Meanwhile a l l  the m ater ia l fo r  the c a t t le  guards disappaared . ..
and the County chose to  ignore the Jansens and th e ir  agreement*

I t  w asn't u n t i l  la s t  summer that Mr, Jensen , during a conversation  
w ith Mr. -Stoutenburg, learned th a t the County had q u ie tly  removed th is  
m a ter ia l them selves. T yp ically  the Jensens were never n o t if ie d  u n t il  years  
la t e r  when t h is  inform ation slip p ed  ou t.

From t h is  time u n t i l  about th e summer o f 1968 the public continued to  
use the e n tir e  O'brien Cr. road f r e e ly .  From 1968 u n t i l  the f i r e  season o f  
1970, Mr. Klapwyk began to  p lace  an occasion a l lock  on the road at the be
ginning o f s e c tio n  30. The p u b lic , b e liev in g  i t  to  be a p ub lic road, 
freq u en tly  broke th ese  lock s and fo r  the most part Hr. Klapwyk l e f t  the  
gate open.

Sometime e a r ly  in  1970 Mrs. E ls ie  Whitman apparently e ith e r  bought or  
began le a s in g , from Mr. Klapwyk, a p iece  o f th a t land form erly belonging  
t o  th e Jensens in  se c tio n  30 . The exten t o f her ownership in  t h is  property 
i s  not c lea r j although she has represented h e r se lf  to  be a land owner, no 
deed has been recorded in  her name.

In th e summer o f  1970 Mrs. P/hitman approached N e il and Hans Jensen and 
requested perm ission to  l e t  down some o f th e  Jensen fences and a lso  widen a 
few spots on th e O'brien Cr. road through the Jensen property so  that she 
could move a t r a i le r  up to  sec tio n  30 . She was apparently aware o f the  
Jensen ownership o f  th is  road, although i t  had always been open to  public  
t r a v e l .  Perm ission was granted and she moved her t r a i le r  and commenced to  
l i v e  on th is  property .

During th is  same summer o f 1970, the weather turned q u ite  hot and the  
Forest Service decided to  tem porarily c lo se  the O’brien Cr. drainage due to  
f i r e  danger. They allowed Mr. Klapwyk to  p lace a temporary U. S . Forest 
Ssrvice padlock on h is  gate a t  se c tio n  30 during th is  c r i t i c a l  period .
Much la t e r  th a t f a l l  the lock  had s t i l l  not been removed and the Forest 
Service recieved  complaints over i t .  They quick ly  removed th e ir  lock . At 
t h is  time Mr, Klapwyk replaced the Forest S erv ice lock  vdth one o f h is  own.
With Mrs. Whitman l iv in g  behind the gate the lock  stayed , and from th at  
summer o f 1970 u n t i l  the present t h is  long tim e access road to  public lands  
has remained c lo se d .

The fo llo w in g  w inter o f 1970 -  71, the Sounty o f M issoula began a 3 er ies  
o f strange a c t io n s . In 1946 the very mention o f a locked gate on the  
O'brien Cr. road had been enough to  cause the County to  move s w if t ly  in  
defense o f  p u b lic  access r ig h ts  in  O 'brien Cr. Now, d esp ite  mounting p ro te st  
over th i3  locked  g a te , the County rewarded the- owners by la v ish in g  serv ices  
upon them in clu d in g  continual and unprecedented grading and widening o f the  
O’brien Cr. road through the Jensen property along w ith knocking down fen ces  
belonging to  the Jensens wherever they d esired  a v/ider read . The Jensens 
p rotested  th is  waste o f public funds stron g ly , p o in tin g  out th a t the public  
derived  no b e n e fit  from th is  expenditure as long as the gate remained locked  
a t sec tio n  30» A ll the public lands along th is  road l i e  beyond th a t g a te .
I t  was a lso  pointed out th a t w hile there was a long h is to r y  o f public usage 
over the e n tir e  road, the County o f M issoula had never had an easement or
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r ig h t  o f  way through the Jensen property* The Jensens b e liev ed  th a t i f  a l l  
those years o f  p ub lic usage meant nothing on the road above them, then in  
a l l  fa ir n e s s , i t  shouldn’t  apply on th e ir  portion  o f  th e  road e ith e r .

At th is  time the Jensens f e l t  they were e n t it le d  to  again maintain an 
unlocked gate on the lower end o f th e ir  property where sev era l years 
p rev iou sly  they had constructed an arch across the O'brien Cr. road. There 
wa3 s t i l l  the problem o f  g e ttin g  th e ir  stock  to  water in  t h is  area and now 
the County p a tro l wa3 causing considerable damage to  th e ir  fe n c e s . They 
placed a large  s ign  s ta t in g  PRIVATE ROAD, NO TRESSPASSING and two s t e e l  
gates on th is  arch across the road. The gates were l e f t  open and d esp ite  the o 
sign  and the fa c t  th a t the road was already locked above them, the Jensens 
continued to  allow  th e  p ub lic to  use th e ir  road.

Damage to the Jensen fences caused by County equipment was becoming 
intolerable and in, January of 1971 Mrs. S. Lynn Jensen protested in person 
at the County Surveyors office. She was told some incredible things 
including the statement that, "There was & court case over this road a 
number of years ago and the Jensens had lost their portion of it." It ie 
3trange that the Jensens were never invited to attend th&s 'case1. Stranger 
still is the fact that the County cannot document these statements with any - 
records.

A few days la t e r  the PRIVATE ROAD sign  N e il Jensen had p laced  on the  
arch across th e road was torn down and a County s ig h  was put in  i t s  p la c e . 
N e il 's  w ife , Lynn, in  ta lk in g  w ith  Mrs. Whitman, learned  th a t the County had 
torn  t h is  s ig n  down. Apparently no one from the County f e l t  i t  necessary to  
d iscu ss  th is  a c tio n  w ith any o f  th e  Jensens.

N e il Jensen wrote a l e t t e r  p ro testin g  th is  a c tio n  to  both the County 
Surveyor and the Board o f  County Commissioners. He demanded an exp lan ation .
Why was the County destroying the J en so n si property when i t  w asn't the Jensens 
who had locked the road? Why was the county m aintaining t h is  road anyway when 
i t  no longer served the p u b lic  in te r e s t  and the Jensens had ordered them to  
s ta y  o f f  i t  u n t i l  th e  e n tir e  road was again open to  th e  public? In th is  same 
l e t t e r  N e il again s ta te d  the w illin g n e ss  o f the Jensens to  g ive th e County 
o f M issoula th e ir  road i f  the locked gate above was removed. The Jensens did  
not however, in tend  to  see  th e ir  road s a c r if ic e d  fo r  th e b e n e fit  o f  two people 
who had, w ith th e h elp  o f  the county, thwarted the p u b lic 's  d es ire s  in  regards 
to  th e O'brien Cr. road.

A few days la te r  Mr. Frame, th e  County Surveyor, d iscu ssed  th is  problem
a t some len gth s with N e il Jensen a t h is  home in  O 'brien Creek. Kr. Frame was
new to  the o f f ic e  and admitted h is  lack  o f  knowledge concerning th e O'brien  
Cr. road. He ap o log ised  fo r  having had the s ig n  to m  derm and agreed to  
remove the County s ig n  he had attached to  p rivate  property . He further  
agreed w ith N e il  th a t i f  Mr. Klapwyk could lock t h is  road, then cer ta in ly  
the Jensens were e n t it le d  to  m aintain a gate across th e  road as w e l l .  I t  i s  
to  Mr. Frameis c r e d it  th a t he has c o n s is te n tly  recommended th a t  t h is  en tir e  
road be opened to  p u p lic  tr a v e l.

Later Mr. Framo did ask th e Jensens i f  they could su b sta n tia te  th e ir  claim s
o f p u b lic  usage on th e  O’brien Cr. road above se c tio n  30 by having some o f  the  
people who had used th is  road stop in  a t h is  o f f ic e  or drop him a l e t t e r  or 
phone him as he s t i l l  pleaded ignorance o f the s itu a t io n .  Mr, Frame-also 
to ld  the Jensens th a t both Mr. Klapwyk and Mrs. Whitman had t o l d ’hier-'that "the 
road had always been locked and no one had ever used i t . "  Quit© a few people  
to ld  Mr. Frame the tr u th , th at t h is  road had been open fo r  years and Mr. Frame 
wrote a l e t t e r  to  Mrs. Whitman and Mr. Klapwyk exp la in in g  th a t he could not 
j u s t i f y  spending p u b lic  monies on a road th at was not open to  the p u b lic .
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In November of 1971* Neil Jensen was returning from a hunting trip and 
was shocked to see that the County patrol had again been on their road, 
this time widening it a great deal and knocking down more fences belonging 
to the Jensens. To top it off the gate at section 30 was -still locked 
despite Ur. Frame*s letter stating ha couldn’t justify spending public 
monies on a read that was not open to the public.

The Jensens and others continued to  p ro test  t h is  waste o f  public funds
and on Dec. 29 , 1971 the County made the f i r s t  o f  sev era l ’r e so lu t io n s ’ 
concerning the O 'brien Cr. road. S ta tin g  that the O 'brien Cr. road through 
se c tio n s  3 0 * 25, and 26 had been recognized as a county road s in ce  the 
l a t e  1800's and because county equipment had serv iced  th is  road i t  was 
reso lv ed  th a t the portion o f t h is  road through, th e  Jensen property was 
a puhUc'/rightT-of-way up to  se c tio n  30 . The reso lu tio n  further s ta ted  th at  
’’a l l  o b sta c le s  on sa id  r igh t-of-w ay such as p o st3 , cro ss  members over the  
road, s ig n s  such as "No T resspassing", "private Property", e t c .  ,  be re
moved and that the p u b lic  may enjoy u n restricted  freedom o f  th e  use o f  
O 'brien Creek Road." The reso lu tio n  proper was poorly  worded and concerned 
i t s e l f  m ostly with th e Jensen property as though i t  was the Jensens who had 
been denying the public access r ig h ts . The in ten t o f th e  opening statement 
however was q u ite  c lea r; that the public would be allowed to  tr a v e l the  
e n tir e  O'brien Cr. road once again . Both th e Jensens and the p u b lic  viewed  
t h is  reso lu tio n  as a v ic to r y . On Dec. 31* 1971 the d a ily  U isaou lian  and 
lo c a l  radio s ta t io n s  carried  the announcement th at th e  road was now open.
I t  appeared th at the public in te r e s t  had been served .

The County had already torn down th e Jensens PRIVATE ROAD sig n  and 
s in ce  th e ir  gates were already open, they had only to  remove th e arch they
had constructed across the road to  comply w ith the re so lu tio n .

Something began to smell. A week went by and the locked gate at the
beginning of section 30 had not been removed. Another week and than another
week passed and .still the locked gate remained and County continued to 
lavish services on the Jensen portion of the road leading to the locked gate.

On February 2 4 * J1172. the County made another re so lu tio n  concerning the  
O'brien Cr. r o a d .i:.Thisdtime the O’brien  Cr. road through se c tio n s  30* 25, 
and 26 wa3 merely recognized as 'a  ro a d '. No explanation was o ffered  as to  
how ’’a county road s in ce  th e  la t e  1800’ s" could turn in to  ju st  "a road" in  
l e s s  than a months tim e. The re so lu tio n  d id , however, reaffirm  th at the  
road through the Jensen property was a "public r igh t-of-w ay % What w asnlt 
mentioned in  the reso lu tio n  was th a t t h is  was a*public rights'of way* through 
p r iv a te  property to  a locked gate??? To further confuse th in g s , one o f  the  
County Commissioners to ld  Han3 Jensen th a t the in te n tio n  o f  t h is  re so lu tio n  
was n ot t o  h top ip u b lic  tr a v e l above s e c tio n  30 but rather to  l im it  County 
r e s p o n s ib il ity  fo r  maintenance to  the road below se c tio n  30. D espite th is  
assurance the gate remained locked and the County apparently l e t  th e ir  
’power’ to  make reso lu tio n s  go to  th e ir  head3. Now they r e a l ly  took  
command o f  the Jensens’ road. The County surveyor informed th e  Jensens 
th a t th e ir  arch across the road "would be removed as soon as p r a c t ic a l by 
County fo rces" . Although only one resid en ce , that o f  Jir3. Whitman, 
requested  th e ir  serv ices  on the Jensen portion of th e  road, the County 
began widening th is  road a t every opportunity. S te e l p o s t s ,  trea ted  
ra ilro a d  t i e s  and whole stretch es, o f  fen ce  were smashed a3 the County 
attem ted to  g ive  lira . Whitman an ever wider ’p riva te  driveway’ through the  
Jensen property. On one occasion th e  County spent 6 hours grading t h is  road
on the Jensen property. This was don© d esp ite  the fa c t  that th ere had
always been ample room fo r  two cars to  pass on th i3  road. Unfortunately the
p u b lic  derived no b en e fit  from th i3  c o s t ly  serv ice  and w orse, i t  i s  the
p u b lic  who w i l l  u ltim a te ly  fo o t  the b i l l  fo r  repairing th ese  fe n c e s .

At th is  time th® County Commissioners informed the Jensons th a t , before
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They could open the locked gate a t  se c tio n  30 , they would have to  have a 
demand from the public* Of course they already knew th ere was a demand to  
re-open t h is  road bat the Jensens went ahead anyway and sta r ted  a p e t it io n  
to  have th is  locked gate removed. Everyone i t  seemed wanted th e ir  
signature on th i3  p e t it io n  and with no e f fo r t  the Jensens c o lle c te d  a 
number o f s ign atu res.

Then, on March 12,1972, the M iasoulian carried  a sh ort a r t ic le  
e n t it le d  "County Amends O 'brien Ruling'1. According to  t h is  a r t ic le  the  
County Commissioners, a f te r  hearing p ro test from Mrs. E ls ie  Whitman, had 
amended th e ir  e a r l ie r  d ec is io n  and nowhere a llow in g  the public to  tr a v e l  
only to  se c tio n  3 0 * Or,  in  other words, to  Mr. Klapwyks locked g a te .
Sevez*al f a ls e  statem ents were a ttr ib u ted  to  Mrs. Whitman in  th is  newspaper 
a r t ic le  in clu d ing  a statem ent th a t "the only p u b lic  property p ast her land  
i3  20 acres o f lea se d  Forest S erv ice land”. There ip  7 .000  or more acres o f  
p u b lic  land in  the O'brien Cr. drainage and most or \Lias d ir e c t ly  beyond 
t h is  locked g a te . I t  was a lso  s ta te d  that she l iv e d  near the end o f  th is  
road when in  fa c t  she l i v e s  only about h a lf  way up the road. Rather than 
a ct in  the p u b lic  in t e r e s t ,  th e county apparently chose to  go along with, 
th ese  f a ls a  statem ents and a ct in  the in te r e s t  o f  one or two p eop le .

Shortly  a f te r  th is  newspaper a r t i c l e ,  th e  Jensons turned in  th e ir  
p e t it io n s  with the signatures o f  544 re s id e n ts  o f M issoula County req u estin g  
that th i3  locked gate  be removed. The County was on th e  spot) they had 
every reason to  order t h is  gate removed, but ob viou sly  th is  wasn’t  what they  
wanted to  do. Instead  they came up w ith th e  exuse th a t they had never 
m aintained the road above s e c tio n  3 0  but th ey  did  claim  to  have maintained  
th e  Jensen p ortion  o f  the O 'brien Cr. road up to  s e c tio n  30. This statem ent 
should b© considered c a r e fu lly  in  l ig h t  o f  the fo llo w in g  fa c ts j  From 1933 
u n til  1968, when Mr. and Mrs N e il H. Jensen moved up O’brien  Creek, nobody 
l iv e d  in  O'brien Cr. from the Jensen property w est to  the end o f th e  e n tir e  
drainage. A lso the County o f M issoula has never had an easement or r ig h t  o f  
way over e ith e r  th e Jensen portion  o f  th is  road or th a t p ortion  o f road above 
th e ir  property. I s  th e  County in  the h ab it o f  se rv ic in g  p r iv a te  roads where 
no one l i v e s ,  o r , was th is  done to  f a c i l i t a t e  p u b lic  access  to  th e public  
lands above due to  the long h isto ry  o f p u b lic  usage over t h is  en tir e  road?
I t  w asn't u n t i l  Mr. Klapwyk locked h is  gate and Mrs. Whitman moved her 
t r a i le r  above i t  th a t the County o f M issoula did any n o ticea b le  maintenance 
on the Jensen property.

The Jensens susta in ed  much fence damage during th e w inter o f 1971 -  
72 duo to  County maintenance o f th e ir  road. For a w hile they  were forced  
to  fo rg et about the p u b lic  Issu e involved  w ith  t h i s i  road and look a fte r  
th e ir  own property. They had d ea lt  w ith  th e  County enough now to  knew th e ir  
word, w ritten  or v erb a l, meant noth ing. D espite assurances from the County 
th at they would rep a ir  a l l  the fences they  had damaged, th e  Jensens compiled 
a photographic record o f over 100 co lo r  transparencies documenting th is  
d estru ctio n . Shown in  th ese  p ic tu res  was much d e lib era te  damage where the  
County p a tro l l e f t  large areas o f  the road unplowed and in stead  chose to  plow 
r ig h t up a g a in st the Jensens' fences causing much damage. These photographs 
may y e t  prove to be o f v a lu e . On one occasion  the County Surveyor to ld  th e  
Jensens that fen ce repair crew3 would be up w ith in  the week. On another 
occasion th e  County Surveyor was under .the im pression that' h is  crew had 
already f ix e d  th ese  fen ces . This has been going on m v& Sor 4 months and as o f  
t h is  date (AtTG^lY, 1972) the County has not f ix e d  one b i t  o f th is  fen ce . 
Although the County has not had time to  f i x  th e  damage they have caused, they  
s t i l l  f in d  tim e to  grade th is  road frequently  whether i t  needs i t  or n o t.
Tyhila th i3  account covers the main events over the years on the O'brien Cr. 
road, there are s t i l l  other examples o f questionab le behavior on the part o f
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the County as w e ll  as other damages to  the Jensen property not enumerated 
h ere. In the main though, i t  i s  a l l  a continuation o f the same story  o f • 
the County try ing  to gain  private property through harassment and in tim idation  
w hile ignoring the p u b lics d esires  in  regards to  the O'brien Cr. road.

One more th ing has come up now to  make the County3 behavior in  th is  
a f fa ir  seem a l l  the more strange. While the County o f M issoula has never 
had an easement or r ig h t of v/ay over the Jensen property* i t  was always 
assumed that they must have had one up to  th is  property. Now th e Jensen3 
are unable to  f in d  any fcecord o f any easement to  the County on the road 
lead in g  to  the Jensen property. Even s o , the proposals from the County in  
regards to  the Jensen property are for  a 40 f t .  r ig h t o f  way;; Perhaps th e  
County should aquire an easement up to  the Jensen property before further  
harrassing them.

Here b r e if ly  i s  the Jensens' proposal concerning the O'brien Cr. road.
This proposal has been submitted to  the County by the Jensens a ttorn ey ,
Mr. B i l l  Murray. The Jensens w i l l  deed to  the County fr e e  a 25 fo o t  r ig h t  
o f way through th e ir  property and they further agree to  maintain th e ir  fen ces  
2=>- f e e t  back from t h is  25 fo o t  r ig h t o f  way. This w i l l  leave  a t o t a l  o f 30 f t .  
between fences  along th e road and w i l l  avoid any fu tu re damage from snow
plow ing. This r ig h t  o f way i s  to  be computed by measuring a d istan ce o f  12^ 
f e e t  from both s id s s  o f  the center o f th e e x is t in g  road. This o ffe r  w i l l  be 
contingent upon the County obtaining a l ik e  r ig h t o f v/ay from Mr. John Klapwyk.

In return fo r  t h is  o ffe r  the Jensens ask that the County move fo r  them any 
o f th e ir  fen ces th a t f a l l  w ith in  th e above 30  fo o t t o t a l  width.-.between fences  
proposal. The County must a lso  r e s to r e  to  th e ir  o r ig in a l condition  a l l  other  
fen ces th a t were damaged by County snowplowing operations during the w in ter o f  
1971 ** 72. F in a lly  the Jensens ask th a t the County i n s t a l l  two c a t t le  guards 
a t  th e lower end o f  th e ir  property in  sec tio n  28 so th e ir  stock  may tr a v e l to  
w ater.

We b e lie v e  th is  proposal to  be more than f a ir  and hope th at the County w i l l  
agree w ith u s.

S in cerely  yours,

N e il  H. Jensen
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410 Woodworth A ve. 
M isso u la , Montana 
December 2 ? , 1^63

c~\ .̂
■ . * I !

Kr. Garath Moon 
S ta te  F orester V /
2705 Spurgirt.Kd, ■■
K issoula., Montana.

Dear Gareth t . . .

A concern fo r  a ccess  to  public lands capable o f  providing re
crea tio n  was expressed in  sev era l reso lu tio n s passed by th e Montana 
’W ild life  F ederation 's Board o f  D irecto rs,

Closure o f  p r iv a te  la n d s, public lands acea3s blocked by p riva te  
land , c lo su re  o f  roads th a t have provided access to  p u b lic  lan d s, land  
use changes th a t e lim in ate  outdoor recreation  and i l l e ga l ir?la.Huntlno;? 
e lm s  on ELM lands leased  fo r  grazing are th e .major- reasons fo r  tak in g  
a 0 0 re in te n s iv e  look a t th e  p u b lic 's  opportunity to  use i t s  own la n d s.

1110 reso lu tio n  requested tha S tate and N ational Forest agencies  
and th e Bureau o f  Land Manageaent to  ( l |  reopen lands th a t have been 
c lo se d  due to  p r iv a te  ownership between public roads and p u b lic  lands* 
(2 ) th a t r igh ts-o f-w ay  be obtained on e x is t in g  p r iv a te  roads to  
S ta te  or n a tio n a l lands; (3} acquire access to  nvora public lands, and 
(4 ) development o f  roads t o  p u b lic  lands when r ig h ts-o f-w a y  do exi.3t.

The Bureau o f  Land Management was requested to  p o s i t iv e ly  iden
t i f y  th e ir  lands with durable s ig n s , to  provide p e n a lt ie s ,  3«ch as 
revocation  o f  le a se  i f  the le s s e e  restored id e n t if ic a t io n  oigna or 
put up HNo Hunting” s ign s on p ub lic lands.

four a ss is ta n c e  in  th ese  r a t te r s  w i l l  be ap p recia ted .

S in c e r e ly ,

Donald A ldrich  
■Executive S e c re ta ry  

Montana 's’i l d l i f e  Federation
ccj Secretary Ud&ll 

Secretary Freeman 
G ovsm or-slsc^  Anderson 
Senator M ansfield 
Senator M etcalf 
R epresentative BattiiJ 
R epretentative Olsen

b u ^ f d j u



102

IN REPLY R E FE R  T O :

U N IT E D  S T A T E S  * ,
D E P A R T M E N T  O F  T H E  INTERIOR *' 6J24 #1

BUREAU OF LAND MANAGEMENT
i

STATE OFFICE •
316 NORTH 2 6 th  STREET  

BILLINGS. MONTANA 59101

3 0 136 9

Mr. Donald Aldrich 
Executive Secretary 
Montana Wildlife Federation 
410 Woodworth Avenue 
Missoula, Montana 59801

Dear Don:

I appreciate the concern shown by the Montana Wildlife Federation 
regarding access to public lands. Had your letter been written a 
couple months later, X would have had seme specific information 
for you.

As part of preparing our FY 1970 prdgram beginning July 1, next, 
the districts have been asked to submit specific data to us that 
will assist in evaluating the present situation.

First, the districts are directed to indicate what type and number 
of signs they anticipate putting out in FY 1970. Kinds of signs 
include directional, boundary, safety, identification, and so 
forth. An analysis of this information will be made to see if an 
adequate statewide program is being proposed and its implementation 
can be met within budget restraints.

Second, information regarding actual public lands now lacking proper 
access has also been requested. Emphasis is being placed on 
identifying those lands having prime wildlife or recreational values. 
Together with identification of these lands, estimates of the amount 
and location of roads or trails needed to "open" these lands will 
also be submitted. This should provide us with the first good look 
into the location and magnitude of the access problem and provide the 
basis for our program. When this information has been compiled, I 
will be happy to send you a copy if you so desire.

I As you well know, Don, the problem of private land blocking access to 
!I public land is a tough one. It is, of coursey entirely legal for a 
\;private landowner to post his land. This means access must be obtained, 
* i i f  required, either through agreement, the acquisition of easements



or through condemnation, any of which can require considerable 
money and time--the latter frequently being the most critical.

Erecting signs on public lands is no less a formidable task than 
easeoent acquisition--perhaps worse. You are well aware of how 
checkerboarded or scattered much of the' public domain is in Montana, 
the boundaries of which are unmarked or unfenced. Even a reasonably 
thought out program would call for a massive expenditure of manpower 

I to install. J^rankl^_Dqn,_ our_prej^jn^ .
1limiting factor. As the next best substitute, we have been 
^publishing our Recreation Access Guide maps to depict the extent 
|and location of our National Resource lands.

Closely tied to this comes the problem of sign maintenance. If a 
"public land" sign disappears from a fence you may strongly suspect 
the party who may be guilty of its disappearance, but proving it 
is something else. Vandalism or thoughtless destruction is an 
obvious recurrent problem of posted signs.

New regulations presently published in the Federal Register, which 
you may have seen, are an encouraging aspect to this problem.
Since they are too lengthy to explain in detail, a summary is 
attached. If you do not have a copy of the January 18 Federal 
Register. I will be glad to send you a few.

I have attempted to indicate some of the problems facing us and 
also what is being done at present. Although we may not be making 
the greatest strides in all aspects of this problem, we are moving 
forward to the extent possible. We would welcome your comments 
and suggestions, particularly as to specific areas where the 
problem of access is acute, in developing a meaningful public land 
access program.

If you need more specific information, please let me know.

Sincerely yours,

State Director

Enclosure - 1 
Encl. 1-Summary

cc:
Director (712e)
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 

BUREAU OF LAND MANAGEMENT
W a s h i n g t o n ,  D.C. 20240

(N REPLY REFER TO r

2234 (320>

APR 1 0 1969

Hon. Arnold Olsen.
House of Kepresentatives 
Washington, B. € , 20515 > -
Dear Mr.-Otsam -y-.
This is in further reply to your referral of January 2 with m  
enclosure from Mr* Donald Aldrich» Executive Secretary* .
Wildlife -fedsratfen* ooneerning access to the public, lands. As 
premised in our acknowledgment of January ,25, we-.,are providing 
you with specific infotastion. ; t ..'
Wa appreciate, receiving the resolutions of the Board of Directors
of the Montana Wildlife federation. Thffi resolutions! poinfc-up 
the intense interest: in .the availability of public lands, to the 
general public for multiple us© purposes. To- the limit of present 
funds and manpower, the Bureau of land Management is. obtaining 
rights-of•way and constructing multiple use roads to the public 
lands where these projects can be felly justified. Also, action 
has been taken to strengthen the Bureau of Land Management1 a 
access and rights-of-way program at the Washington Office and 
field levels. Thia action includes an intensive training program 
of selected personnel in the area of easement and road purchase 
negotiation.
The State Director of Montana*® reply of January 20, 1969, to 
Mr. Donald Aldrich’s letter covers very vail the issues ha raised*
A copy of Mr. Tygk.’s latter,, a summary of the recreation regulations 
approved by the Secretary of the Interior on January 20, 1969,. 
mentioned by Mr. Tysk, and a Montana recreation guide map are 
enclosed.
Wa appreciate the opportunity to provide you with this, information*

S in c e r e ly  yours,.

%. B&3«usff«*
Director

Enclosures



U n i t e d  S t a t e s  D e p a r t m e n t  o f  A g r i c u l t u r e

F O R E S T  S E R V I C E  
W a s h i n g t o n .  D .C .  2 0 2 5 0

MAR 1 6  \ m

Honorable Lee M etcalf
U nited S ta te s  Senate ' -

'  i : .•
Dear Senator M etca lf: • ’

Our l e t t e r  o f January 14 acknowledged rece iv in g  your l e t t e r  o f  January 6 
concerning e a r lie r  correspondence with Mr. Dennis 0 .  Espeland o f  White Sulphur 
S p rin gs. We had to  obtain  a d d itio n a l inform ation from the f i e l d  b efore  
answering your q u estio n s.

Of the e ig h t  r a n c h e s 'lis te d  by Mr. Espeland* a l l  except the Z eig  Ranch do 
have grazing perm its on the Lewis and Clark N ational F o r e s t . These ranches 
are lo ca ted  in  the Smith River v a lle y  between the Lewis and C lark, and 
Helena N ation al F o r e sts , Most o f the ranch lands are o u tsid e  N atio n a l-F o rest  
boundaries, but there are sev era l sec tio n s  belonging to  four o f  the l i s t e d  
ranches which are in s id e  the Lewis and Clark boundaries. The en closed  map 
shows the ownerships in vo lved .

You w i l l  note there are e x is t in g  p rim itive  roads going eastward from the  
county road through th ese  ranches to  N ational F orest land in  upper Eagle and 
Sheep C reeks. These are the roads which are c lo se d . The F o rest S erv ice  does 
not have easem ents.

We understand the F orest plans to  provide access to  t h is  gen era l area by 
con stru ctin g  a road south from an e x is t in g  road near W illiam s Mountain to  
connect w ith  another e x is t in g  road in  upper Sheep Creek. A con tract for the 
connecting lin k  i s  scheduled to  be l e t  th is  f i s c a l  y ea r . With the com pletion  
o f  the connecting lin k  i t  appears that the area o f N ation al F o rest Mr. .Espeland 
r e fe r s  to  w i l l  have reasonable public a ccess  v ia  the F o rest S erv ice  roads 
lead ing westward from U .S . 89, the White Sulphur Springs-G reat F a lls  highway. 
This a ccess  i s  eq u iva len t to  or b e tte r  than the a ccess  th at would be provided  
by the roads leading from the county road eastward through th e p r iv a te  
ranch lan d s.

105

IN REPLY  R EFER  TO

5460  -



f^You asked whether the F orest S erv ice  has au thority  to  req u ire , a grazing  
|  perm ittee to  permit a ccess  across h is  land to  those seek ing to  reach N ational 
\ F orest la n d s. You asked, s p e c i f i c a l ly ,  whether the A ttorney G eneral's opinion  
i o f February 1, 1962, bears on th is  is s u e  in  any way.
i*••• «. .

We w i l l  answer the Id st part o f  your q uestion  f i r s t .  The A ttorney G eneral's  
opinion was d irected  to  a se c tio n  o f  the Act o f  June 4 ,  1897 (30 S t a t .  36;
16 U .S.C . 478) and d e a lt  w ith the q u estion  of. access to  p r iv a te  property  
w ith in  the N ational F o r e s ts . The A ttorney General sa id  a perm it to  use an 
e x is t in g  road or to  b u ild  a road acro ss  N ational F orest land cou ld -requ ire  
the perm ittee to  grant rec ip ro ca l access  across h is  la n d s. The opin ion  did 
not deal w ith  the q u estion  o f  whether a ccess  across an a p p lic a n t's  land could  
be required as a con d ition  o f  a permit for grazing use- o f  N ation al F orest  
la n d s . . * / _ / :

The S ecretary  o f A gricu lture i s  authorized to  reg u la te  grazing on the N ational 
F orests  and make ru les  and reg u la tio n s  for th is  purpose (16 U .S.C . 551, 580 1) 
The S ecre ta ry 's  grazing reg u la tio n s  are Part 231 o f  T i t l e  36 o f  th e  Code o f  
Federal R egu la tion s. S ectio n  231.3  d ea ls  w ith grazing p erm its.

/Under g iv e tt,_qj,rcurostances e x is t in g  au th or ity  could be in terpreted , to  author iz e  
f a  requirement o f the nature you d escribe as a con d ition  fo r  is s u in g  a grazing  

/p e r m it .  I t  i s  our p o s it io n  th at th is  approa'ch^would be an in eq u ita b le  and 
/""unworkable so lu tio n  to the problem o f  providing access to  the N ational F orests  

Furthermore, we do have adequate au th or ity  and d ir e c t io n  to  provide access ; 
•through con stru ction  o f the F orest Development Road and T r a il  System and 
a c q u is it io n  o f  needed r ig h ts-o f-w a y  across p riva te  la n d s. Condemnation 

I a u th o r ity  i s  a v a ila b le  fo r  th is  purpose. This d ire c t  approach o f  acquiring  
I the r ig h ts-o f-w a y  needed and paying for  them i s  fa ir  and in v o lv e s  none o f  
\ t h e  problems a sso c ia ted  w ith  an in d ir e c t  so lu t io n .

There are many reasons why making the granting o f a ccess  a  requirement for  
obtain ing a grazing permit i s  not an acceptab le so lu t io n  to  a ccess  need s.

I t  i s  true that an a p p lican t for a grazing permit must own base ranch property  
This does not mean they are the ranches immediately adjacen t to  th e N ational 
F o r e s ts . Q uite o ften  they are n o t . Sometimes, to o , they  may be adjacent but : 
not a t lo c a tio n s  where a ccess  i s  needed. The burden o f  th e  requirement would 
f a l l  unequally on those perm ittees who happen to have ranch property where . 
a ccess routes are needed. I t  would burden one group o f  N ation a l F orest u se r s ,  
grazing p erm ittees, but n o t .o th e r s . . - .

/ A rec ip ro ca l revocable r ig h t  for  a ccess  upon which la rg e  expenditures would 
be made in  the con stru ction  o f roads would n o t.b e  accep tab le  to  th e Government 
To adequately serve the Government's access requirem ents an in te r e s t  in  the •. 
nature o f a permanent easement i s  n ecessary . Adopting a system  wherein a • 
property conveyance i s  required for  a grazing p r iv ile g e  a l lo c a t io n  would tend 
stron g ly  to imply that a N ational F orest grazing p r iv i le g e  i s  a grazing r ig h t .
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Depending on th is  dev ice to  obtain  access %«mld, to  a d e g r e e , ' t ie  N ational 
F orest development programs to p riva te  owner d e c is io n s . The r e s u lt in g  
planning and budgeting problems are apparent. A d ecisio n  to  provide access  
to  meet a p ub lic need should not depend on the d ec is io n  o f a p r iv a te  in d iv id u a l.

f in  summary, i t  is"our fe e lin g  that the Forest S erv ice  has the to o ls  needed 
|  to  provide p ub lic access to  the N ational F o r ests , in clu d ing  the au th ority  t o 
I condemn r ig h ts^ f-w a y  whan n ecessary . I t  would be unwise to  consider using  
I an in h eren tly  u n fa ir  and unworKaBTemethod which would r e s u lt  in  i l l - f e e l i n g  
I and insurmountable problems. ;

Thank you for your in te r e s t  in  the very important m atter o f  pub lic a ccess  to  
the N ational F o r e s t s . ,"  .■ j •

S in cere ly

Deputy C hief

Enclosure
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G en tlem en ;

A u gu st 3,- 1971

I am  r e c e iv in g  a continu ing  n u m b er o f co m p la in ts  fr o m  South. > ' 
D akota h u n ters  and f is h e r m e n  reg a rd in g  t h e 'r e s t r ic te d  a c c e s s  
to -p u b lic  la n d s for th e ir  p u r p o se s . The is s u e  is  brought.-into  
fo c u s , ag a in , by an a r t ic le  in 'th e Ju ly  1971 is s u e  o f OUTDOOR  
L IFE  w hich  d e s c r ib e s  the s itu a tio n  in  M ontana. .,

I c e r ta in ly  a g r e e  Ah at th e se  lan d s should  be a v a ila b le  fo r  p r iv a te  
le a s in g  a r r a n g e m e n ts , but I do not f e e l  th a t th is  sh o u ld  r e s t r ic t  
the r ig h t o f the p u b lic  to  u se  th e p ub lic d o m a in . -

I regard  th e s itu a tio n  as s e r io u s  enough to w a rra n t the. cons;.dcra~  
t jon o f so m e  le g is la t iv e  rem ed y  i f  the m a tte r  can n ot b e  han d led  
a d m in is tr a t iv e ly . In th is  r e g a r d , I w ould  a p p r e c ia te  an y  co m m en ts  
that the B u reau  m a y  have on th is  s itu a tio n .

W ith e v e r y  good  w is h , I am.

sn c e re ly .

s p  .

G eorg e< M cG overn
V

O ffice  o f the D ir e c to r .
B u reau  o f Baud M an agem en t  
U . S .  D ep o rtm en t o f the In ter io r  
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Honorable Mika Mansfield 
United States Senate
Dear Senator Mansfield:

■ 7
This is the report promised in our July 30 letter responding to your request 
of July 20. You asked for the Forest Service position on matters discussed 
In an article in the July issue of Outdoor Life. The article discussed the 
lack of public access to a portion of the Gallatin National Forest and 
similar problems elsewhere on the public lands.
The'Outdoorr Life article deals with an issue of great concern to the Forest 
Service.,* The Gallatin case and others cited ie. the article are symptomatic 
of inadequate access to- the National Forests in many areas . The problem is 
especially serious in regard to dispersed recreation use such as hunting and 
fishing. It is more serious in the Rocky Mountain Forests, the mountain and 
piedmont Forests of the East and the California Forests than it is elsewhere.
In some areas there is a net decrease in accessibility. Access is being lost4 
faster than new access is being provided. ^
Before commenting specifically on the Outdoor Life article ve believe it will 
be helpful if we briefly describe the transportation system which serves the 
National Forests, and broadly outline the present situation and major problems.
National Forest access is provided by a combination of road (and trail) 
systems. The most important to development of the National Foresta is the 
Forest Development Road and Trail System. This system is provided for by 
the Highways Act (23 U.S.C. 101, 205) add funded by annual appropriations.
It is planned to efficiently provide for managing ar.d utilizing all resources 
of the National Foresta. Every facility must be analyzed, evaluated, 
developed, and operated from the standpoint of how well it serves a variety 
of resource objectives. The presently planned system consists of about ' ■ ;
380,000 miles of roads and 123,000 miles of trails. Most of the planned 
’ system is inside National Forest boundaries. However, since there are about 
39 million acres of non-Federal land within the boundaries (226 million acres 
gross, 187 million acres net), a substantial portion of the planned system 
will require rights-of-way across private lands even inside the Forests. 
Presently about 200,000 miles of roads and 100,000 miles of trails are in 
existence. Not all rights-of-way for the existing roads have been obtained.



Federal and State highways, Including the Forest Highway* which are 100 percent 
federally-financed, are the main arteries to and through the National Forests. 
Most Forest Highways are already in place* There are nearly 25,000 miles of 
Forest Highways, four-fifths of which are within the National Forests* The 
Forest Highways arid the other Federal and State highways are under the 
jurisdiction and administration of the States. They present no problem as 
regards access.
The third.category of roads serving the-National Forests are the public roads 
under the--jurisdiction, of loc&L governments *>-.;They are most commonly referred 
to as "county1* roads. These roads are of special significance because they 
are often the.connecting link between the Forest Development Road System and 
the Federal and State highways. To a large extent, people got to the Forests, 
over these roads. In many areas the principal access problem is related to 
these roads. As a result of several interacting forces— social, economic and 
political— there is a continuing net shrinkage of local government roads 
within and leading to the Foresta. The resulting gap is especially serious.
We will return to this problem. •
The last group of roads to be considered are those which are not on any system 
operated by.a governmental agency but do provide access to National Forest 
land. They are across or partially across private lands. Usually they were 
built or "grew'8 many years ago, often predating the automobile. Many were « * 
once public roads, operated and maintained by a local public road agency.
Many are on the-route of planned Forest? Development Roads. Usually they are 
low-standard roads, often passable only part of the year to ordinary vehicles. 
Nevertheless, they have been an important means of access to National Forest 
lands, especially for hunters and fishermen. These roads have substituted j 
for Forest Service roads which have not! yet been built and for the public ! 
roads which have been abandoned by local government. !
Problems with this last class of roads are the source of most complaints from: 
sportsmen. Their use is at the sufferance of the landowner. Until recent 
years public use was accepted by landowners and the using public as normal. 
Denials of access were infrequent. This was true in part because there were 
not as many people wanting to use National Forest lands for recreation. Private 
lands were mostly unposted. Hunters and fishermen were generally local people 
known to each other and the landowners.

t

The situation is changing because of population increases, greater mobility, ! 
more leisure time, and an increasing demand for outdoor recreation opportunities, 
Private lands close to National Forest lands have been closed to the public : 
and posted, sometimes by individuals or. groups for their private recreation. j 
Many owners have closed the roads through their properties where there was [ 
no right-of-way owned by a public road agency. Unintentionally, local, j
governments have sometimes cooperated by abandoning public, roada which, then/, j 
became privately controlled.  ••      j ■



There are eases where a principal objective in closing a road was to monopolize 
use of the adjacent National Forest. However, sportsmen sometimes abuse 
crossing privileges. Only a few instances of hunting without permission, 
fence cutting, and off-road vehicle travel provide the excuse for wholesale 
road closures where the private landowner has control.
We have tried to describe the complex of roads which provide access to the 
National Foresta and how they are related to each other. We have also 
touched on the major problems affecting each of the road systems. We will 
now elaborate on some of these problems and indicate what is being done 
toward their solution. ' *
One point’should be made at the outset. Access is a matter of degree.
Seldom is there an area in a National Forest that cannot be reached in some 
manner - by foot or horseback or by more or less circuitous or poor vehicular 
routes*. At some point an area can be labeled as lacking access. The adequacy 
of access depends on the user's capabilities, needs, and attitudes. Trail 
or cross-country access is of no value to the hunter who cannot hike a 
considerable distance or cannot afford to use stock.
As said earlier, the access problem is worse in some areas than others.
Unfortunately, the access situation is worse in those areas where it is
already bad. Heere probably losing county roade and what might be termed 
permissive access faster than replacement access in the form of Forest 
Development Roads is being provided.- In areas where access is fairly adequate 
there is continuing improvement. This is because, in the latter case, these 
Forests have important timber resources which are vital to the local and 
National economy while at the same time the timber pays a large part of the 
cost of roads. In other areas the pressure to provide road access is not as 
great and the financing is not available. ■
The principal way the Forest Service meets access needs is through additions 
to the Forest Development Road and Trail System and by clearing up the 
right-of-way situation on these roads and trails. About 1,500 road rights-of-way 
(easements) are acquired each year. Most of these are for new roads to be 
constructed. Others are for relocation or reconstruction of existing roads, '
A few are acquired for roads which are claimed by the Forest Service but where 
wa have an inadequate Interest or no right-of-way. Some private roads are |
acquired after designating them as Forest Development Roads. These last two 
categories Include acquisitions that relieve some of the worst access \
situations. j

t

Additions to the transportation system depend very largely on the level of J '
financing provided. In addition to roads constructed with appropriated funds | 
timber purchasers build and improve many miles of roade to harvest timber j
thoy have bought. The c o mto incurred ere reflected in a  reduction of the |
price paid for the timber. !
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Another program that contributes materially toward improved access is 
construction of roads in cooperation With major timber companies and other 
owners of large acreages intermingled 'or checkerboarded with National Forest 

‘ land. Joint ownership is obtained by exchange of easements. The Government 
obtains rights to use the road for all' National Forest purposes and for the 
public to use the road3. Besides makifig the National Forest lands accessible, 
the cooperating landowner's lands are opened to extensive recreation use 
such as hunting, fishing, hiking, and hiding. In sharing construction costs 
the Government bears the share attributable to recreation use regardless of 
ownership of the lands generating the use. Almost 3,800 miles providing 
access to several million acres in California, Oregon, Washington, Idaho, 
and Montana have been built under this program.
There is a problem in meshing the local public road systems and the Forest 
Development Road System. The area of juncture between these systems is 
where many of the access problems lie. ! There is need for agreement among 
Government levels on the demarcation of responsibilities. Legislation may 
be needed. Perhaps the most hopeful development is the "Functional Highway 
Classification Study11 now being conducted by the State highway departments 
under direction from, the Federal Highway Administration. The study may 
recommend establishing a pattern of responsibility and sources of financing j 
which will go far toward resolving present problems.. We are cooperating j 
with the State highway departments in this study.
We have indicated that a higher funding level for development of the Forest ■
. Transportation System would allow better progress in areas where the stimulus ; 
of timber access needs is lacking. It should be noted that support for the 
Forest Development Road and Trail program and appropriations has come almost j 
entirely from the timber industry and from individuals or groups interested 
in a particular road project. Sportsman support and interest has been 
notably lacking. j

i
Following are some additional actions vhicb can have a great effect in Improving 
access and in mitigating the bad effects of inadequate access. Something is 
being dona on all the items listed but a etep-up in the effort fa warranted . j 
and is being encouraged.. i
1. The public needs better maps for identification of National Forest land j
and available access in areas of intermingled ownership. The recreation maps ;
available at Forest Service offices do part of this job. They can be improved, 
especially to better show access. The recreation user also needs to be able i 
to find these lands on the ground and the roads and trails that will get him ' 
there. Better maps and more adequate signing of lands and roads are the j
principal means for doing this. j

I
2. Thor© noede to be more direct contact between sportsman organizations j
and Forest Service officials at the local level. - Discussion of specific j
access situations can lead to actions which will help solve problems. ‘



3. National Forest users need to take a greater Interest in the local public 
road system and its relation to access to the public lands. Too often the 

; parties requesting abandonment of public roada are the only parties heard from.
We now turn  to  th e F a irh u ra t-S a a t a r t i c l e  in  Outdoor L i f e ,  We b e l ie v e  th e  
a r t i c l e  w i l l  be h e lp f u l  in  fo c u s in g  a t t e n t io n  on the a c c e s s  problem . The 
F o r e s t  S e r v ic e ,  o f  c o u r se , has th e  major r e s p o n s ib i l i t y  fo r  B olv in g  i t  in s o fa r  . • 
a s  th e N a tio n a l F o r e s ts  are con cern ed . However, to  make p ro g ress  th e  co o p era tio n  
o f  landow ners, S ta te  and lo c a l  governm ent, sportsm en and o th er  N a tio n a l F o r e s t  
u s e r s  i s  n eed ed . The b a s is  fo r  such co o p era tio n  i s  an u n d erstan d in g  o f  th e  
a c c e s s  problem  in  a l l .  i t s  c o m p le x it ie s .

U n fo r tu n a te ly , th ere  a re  e r r o r s  in  th e  Outdoor L ife  a r t i c l e  which d e tr a c t  i n  
some d eg ree  from i t s  e f f e c t iv e n e s s  in  in form ing sportsm en on th e  n a tu re  o f  
th e  problem . The au th ors o f  the a r t i c l e  (page 126) m isunderstood  th e  te r n  
" fe e  land ’* as used  by Mr. W heeler o f  th e  Ir v in e  Company, He was r e fe r r in g  
to  land  owned by th e  company " in  f e e ,"  n o t N a tio n a l F o r e s t  or o th er  F ed era l 
land  where th e  company may have g ra z in g  p r iv i l e g e s .

The a r t i c l e  then  g o es  on to  sa y  th e  F o r e s t  S e r v ic e  may condone th e  c lo s in g  . 
o f  a  road on N a tio n a l F o r e s t  land by th e  h o ld er  o f  a p erm it to  g ra ze  s to c k  
on such  la n d . T h is  i s  n o t t r u e .  A g ra z in g  perm it does n o t a u th o r iz e  
in t e r f e r in g  w ith  u se  o f  a  F o r e s t  S e r v ic e  ro a d . Furthermore a g r a z in g  perm it 
i s  n o t a  l e a s e  a s  s ta te d  in  th e  a r t i c l e .  Rather i t  o n ly  a u th o r iz e s  th e  
g ra z in g  o f  a  s p e c i f ie d  number o f  l i v e s t o c k  fo r  a s p e c i f ie d  s e a s o n a l p er io d  
on a  d escr ib ed  a rea  or " a llo tm en t."

In  s p i t e  o f  th e s e  e r r o r s  th e  a r t i c l e  s e r v e s  v e r y  w e l l  to  d ev e lo p  i n t e r e s t  
in  a  m ost s e r io u s  problem a f f e c t in g  th e  p u b l ic 's  r ig h t  to  u se  th e  p u b lic  
la n d s . The a c c e s s  s i t u a t io n s  d escr ib ed  a r e  i l l u s t r a t i v e  o f  c o n d it io n s  th a t   ̂
a re  w id esp read  and grow ing in  s e r io u s n e s s .  The fr u s tr a t io n  ex p er ien ced  by 
sportsm en and ex p ressed  in  th e  a r t i c l e  i s  u n d ersta n d a b le . I t  i s  a l s o  f e l t  
by th e  F o r e s t  S e r v ic e .  We r e a l i z e  b e t t e r  than m ost th e  m agnitude and 
c o m p le x it ie s  o f  th e  problem . There i s  no s in g le ,  s im p le  s o lu t io n .  In stea d  
th e r e  a re  numerous p a r t ia l  s o lu t io n s  which must be a p p lie d  over tim e to  
have r e s u l t s .

S in c e r e ly ,

Deputy .Chief
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D e a r-S en a to r  McGovern

Thank-you f o r  you r  l e t t e r  o f  A ugust 3 co n cer n in g  t h e  'barring  o f  a c c e s s
to  p u b l ic  la n d s  from p r i v a t e l y  owned la n d s ,  a s  r e l a t e d  i n  t h e  J u ly
i c s u a  o f  Outddqr_ L i f e  magazine it i  th e  a r t i c l e  e n t i t l e d  ‘'Cloud -in
the. B ig  S k v . i; i •' .••, ,v —. r

The Bureau o f  Lend KaiwgcanQat i s  r e s p o n s i b l e  f o r  t h e  ad m in Ir .tru ticu  
o f  o v er  450 m i l l i o n  a c r e s  o f  p u b l i c  domain la n d s  th ro u g h o u t  th e  v e s t : .  
T hese  la n d s  may be used  by th e  p u b l ic  f o r  ta in t in g  and o t h e r  a u th o r is e d  
u s e s .  In  soMC i n s t a n c e s ,  p r i v a t e l y  ovnsd-lar.de: s r a  in t e r s p e r s e d  among 
t h e  p u b l ic  .lands* c r e a t i n g  a s i t u a t i o n  where p r i v a t e  la n d s  must be  
c r o s s e d  to  g a in  a c c e s s  t o  t h e  p u b l ic  l a u d s .  The l o c a l  road  sy ste m  i s  
a l s o  .in public , and p r i v a t e  Ownership and c o n t r o l ,  a s  determ ined  b y  
S t a t e  and l o c a l  l a v s  and o r d in a n c e s . -  'T r cts e r in t iv e -r lo ir t" . . .r o a d ,? f a 3, 1 
w i t h i n th e  JLc>cadr]j3&JEfl£ & E l e t i o n s . , ..The d e s i g n a t i o n  o f  su ch  a road  

“ai?u1 c o n t r o l  o f  i t s  t r a f f i c ,  ai'o matter.*:- f o r  d e te r m in a t io n  under l o c a l  
I m r .  ’ ,

. tiueh o f  th e  F e d e r a l  p u b l i c  lan d  i s  lea sed , t o  p r i v a t e  landovriera- f o r  th e  
'g r a z in g  o f  l i v e s t o c k .  ’G racing  p e r m it t e e s  and l icen see :: :  a r c  p r o h ib i t e d  
from i n t e r f e r i n g  w ith  an y  a u th o r iz e d  p u b l i c  use?, o f  t h o s e  l a n d s .  Thfc  
p r o h i b i t i o n  d o e s  n o t ,  h ow ever. r r a v e n t  a landow ner from c o r * t r o l l in3  

access:  to  h i s  p r i v a t e l y  owned land??.

H i th  r e s p e c t  t o  t h e .p u b l ic  l a n d s ,  th e  p o l i c y  o f  Che Xteoartm&tit o f  tun  
I n t e r i o r  i s  s t a t e d  i n  t h e  r e g u l a t i o n s  it i  43  CF8L P a r t  6 2 5 0 .  a s  f o l l o w s i

"3 6 2 5 0 .0 -6 .  b; *
(a )  In  c o o p e r a t io n  w i t h  S t a t e  and l o c a l  governm ents . 

snd p r i v a t e  ' i n d i v i d u a l s  and a s s o c i a t i o n s >’ t h e  ’lu m n u  v i !3 .  endeavor to  
p r o v id e  a c c e s s  fo r  p u b l ic  u s e  and enjoym ent o f  la n d s  w i t h  o u td oor  ’ 
r e c r e a t i o n  v a l u e s .

(l>) Loads and t r a i l s  c n m itr o c te d  b y  t h e  Bureau s h a l l  
n o r m a lly  be a v a i l a b l e  f o r  p u b l i c  a c c e s s  t o  the. l a n d s .  E o v ev er ,  . 
la n d s  and r o a d s  and t r a i l s  may be r e s t r i c t e d  t o 'e n e .c i f . ie d  a u th o r iz e d  
use: o r  no u se  in  th e  i n t e r e s t  o f  p u b l i c  h e a l t h  nod s a f e t y  o r  ' 
p ro sa rv a t i .o n  and p r o t e c t i o n  o f  t h e * l a n d s . “

Xu ad*v.i t i g  a ,  S e c t io n  1 o f  th e  A ct o f  Febru-ax'y 2 5 ,  1335 (23  Sr. a t .  3 21 :  
43 U .S .C . 1 0 6 1 ) ,  d e c l a r e s  any e n c lo s u r e  oil p u b l i c  la n d *  r,ada or  
m a in ta in ed  b y .an y  p a r ty ,  a s s o c i a t i o n ,  or  c o r p o r a t io n  who *'had no c la im  

t i t l e  made or ec'-nirod* ±s« gc-e-i f a i t h ,  o r  any  a s s e r t e d  r i  ••V/, 
• c r  under c la im ,  “iadu in  good f a i t h  y i t b  a  v5.w-» to  on fr a

o r  c o l e -  
C.-V.i”.; to



t h e r e o f  a t  t h e  proper  la n d  o f f i c e  under tho  g e n e r a l  la w s  o f  t h e  b'nitad  
S t a t e s  a t  t h e  t im e  any such  en closu re , was o r  s h a l l  be made" t o  b e  . ,

. u n la w fu l  and p r o h i b i t s  cue m aintenance o r  e r e c t i o n  t h e r e o f .  The 
r e g u l a t i o n s  under t h i s  lav:, and o t h e r  la w s  r e l a t i n g  t o  f e n c i n g ,  e t c . ,  
o f  th e  p u b l i c  domain, a r e  co n ta in e d  i n  43 CPU 9 2 3 9 .2 ,  cop y  e n c l o s e d .

f  The bureau o f  Land Management i s  w orking i n  c o o p e r a t io n  w i t h  i n t e r e s t e d  
| .  c i t i z e n  o r g a n i z a t i o n s ,  S t a t e  and l o c a l  a g e n c i e s ,  and -stockman t o  
|  d e v e lo p  agreem en ts  p r o v id in g  f o r  a c c e s s  i n t o  a r e a s  where r e c r e a t i o n  and 

o t h e r  p u b l ic  v a l u e s  a r e  h ig h .  The a c q u i s i t i o n  o f  road c a se m e n ts  
p r o v id in g  £or  r i g h t s  f o r  t h e  p u b l ic  t o  t r a v e r s e  e x i s t i n g  p r i v a t e  r o a d s ,  
and f o r  navr road c o n s t r u c t io n  r j r o j e c t s ,  a r e  a c t i v e  programs o f .  t h e  ■ • 
bureau and a r e  p r o c e e d in g  a s  r a p i d l y  a s  fu n d s  and c ir c u m s ta n c e s  p e r m i t .
* O h •'.• .• ' . ... i" ■;

. i :h  f v- •■h'hh . .;vh;-v.:. S i n c e r e l y  y o u r s ,  : :

(sgd) Harrison Luo;C:
L a e

■ i i  AssistanvSecretary o f  t h e  I n t e r i o r

Hon. George McGovern ; ■ ■k.h/.'.k :;.'hv .  -
U n ite d  S t a t e s  S en ate  . ■
W ashington .. B . C. 2 0 5 1 0  •:
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§ 9239.2 Tit!a 4 3 — P ublic  L an d s:  in fer ior

e n c l o s u r e o r  o c c u -§ 9239.2 Unlawful 
p a n e y .

§  9 2 3 9 .2 —1 E n c l o s u r e s  o f  'p u b l i c  la n e ’s 
i n  s p e c i f i e d  e a s e s  d e c l a r e d  u n l a w f u l .

(a) Section 1 of tire act of February 25. 
1SS5 (23 Stat. 321; <13 U.S.C. 1051), de
clares any enclosure of public lands made 
cr maintained by any party, association, 
or corporation who “had no claim or 
color cf title made or acquired in good 
faith, or an asserted right thereto, by or. 
under claim, made in good faith with a 
view to entry thereof at the proper land 
office under the general laws of the 
United States at tire time any such en
closure was or shall be made" to be un
lawful and prohibits the maintenance of 
erection thereof.

(b> Section 4 of the Taylor Grazing 
Act of June 23. 1934 (43 Stat. 1271; 43 
UJS.C. 315o> provides:

F e m e s  » * •  a n d  o t h e r  im p ro v e m e n ts  
n e c e s s a ry  t o  t h e  c a r e  a n d  m a n a g e m e n t  o f  
t h e  p e r m i t t e d  liv e s  to e ): m a y  h o  c o n s t r u c te d  
o n  th e  p u b l i c  l a n d s  w i th in  s u c h  g r a z in g  d i s 
t r i c t s  u n d e r  p e r m i t  Issued . b 7  t h e  a u t h o r i t y  
o f  th o  S e c r e ta r y ,  o r  u n d e r  s u c h  c o o p e ra tiv e  
a r r a n g e m e n t  a s  t h e  S e c r e ta r y  m a y  a p p ro v e .

(c) Section 10, paragraph (4) of the 
Federal Range Code, § 4112.3 of this 
chapter, containing rules for the admin
istration of grazing districts prohibits 
"Constructing or maintaining any kind 
of improvements, structures, fences, or 
enclosures on the Federal range, includ
ing stock driveways, without authority 
of law or a permit.”

(d) Section 2 of the Taylor Grazing 
Act of June 28, 1934 (48 Stat. 1270; 43 
U.S.C. -315a), provides that “any will
ful violation of the provisions of this act” . 
or of “rules ancl regulations thereunder 
after actual notice thereof shall be pun
ishable by a fine of not more than $500."

(e) Violations of any of the provisions 
of the act of February 2 5 ,18S5, constitute 
a misdemeanor (Sec. 4, 23 Stat. 322; 35 
Stat. 40; 43 U.S.C. 1054).
§  9 2 3 9 . 2 - 2  D u l y  o f  d i s t r i c t  a t t o r n e y .

Section 2 of the act of February 2-5, 
1SS5 (23 Stat. 321; 4-3 U.S.C. 10S2. 23 
U.S.C. 41, Par. 21), provides that it shall 
be the duty of the district attorney of the 
United States for the proper district on 
affidavit filed with him by any citizen of 
the United States that such unlawful 
enclosure is' being made or -maintained, 
showing the description of the lands en
closed with reasonable certainty so that 
the enclosure may be identified, to insti

tute a civil suit in the proper United 
States district or circuit court or terri
torial district court in the name of the 
United States and against the parties 
named or described who shall be in 
charge of or controlling tho enclosure 
complained of.
§ 9 2 3 9 . 2 - 3  

o f  la w .
R e s p o n s i b i l i t y  f o r - e x e c u t i o n

The execution of this law devolves pri
marily upon the officers of the Depart
ment of Justice, but as it is the p ur-. 
pose, to free the public lands from 
unlawful enclosures and obstructions, it 
is deemed incumbent upon the officers of 
the Department cf the Interior to fur
nish the officers of the Department of 
Justice v/ith the evidence necessary to a 

■ successful prosecution of. the law.
§ 9239.2-4- F i l i n g  o f  c h a r g e s  o r  c o m 

p l a i n t s .

All charges or complaints against un
lawful enclosures or obstructions upon 
the public lands should be filed v/ith the 
proper State Director. Such charges or 
complaints, when possible, should give 

.the name and address of the party or 
parties making or maintaining such en
closure or obstruction and should de
scribe the land enclosed in such a way 
that it may be readily identified. The 
section, township, and range numbers 
should be given, if possible.
§ 9239.2—5 S e t t l e m e n t  a n d  f r e e  p a s s a g e  

o v e r  p u b l i c  l a n d s  n o !  t o  L e  o b 
s t r u c t e d .

Section 3 of the act of February -25, 
1885 (23 Stat. 322; 43 U.S.C. 1063), pro
vides that no person by force, threats, 
intimidation, or by any fencing or en
closing or any other unlawful means 
shall prevent or obstruct or shall com
bine or confederate with others to pre
vent or obstruct any person from peace
ably entering upon or establishing a 

settlement or residence upon any tract 
of-public land subject to settlement or 
entry under the public land laws of the 
United States or shall prevent or ob
struct free passage or transit over or 
through the public lands.
§ 9239.3. G r a z in g .

§ 9239.3—1 O u t s i d e  g r a z i n g  d i s t r i c t s .

(a) Grazing livestock upon, allowing 
livestock to drift and graze on, or driv
ing livestock across lands that are sub
ject to lease or permit under the provi
sions of this subpart or within a stock
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driveway, wifr.cu 
authorization fror 
Management, is » 
tutes trespass. T: 
in damages to the 
forage consumed.: 
eral property, and 
and criminal pro 
lawful acts.

(b) A  lessee v  
violation of the u 
his lease by e:-:c-. 
fled, or by allow: 
on Federal land = 
different from tk 
in default and s 
provisions of 5 4 
In addition he m; 
action in accord; 
and procedures ir 
2(c) (1), (2), (3;
9239.3-2 (g) of tl: 
far as practicab! 
elude Federal la:: 
grazing districts.

(c) When the 
a lessee of laud: 
of this subpart • 
take action agatr 
cordance with t 
ccdures in § § 5 
(1), (2), (3).
9239.3-2 (g) o' C 
far as pracllvnV. 
elude lands sub; 
provisions cf i.h 
stock driveway.
§  9 2 3 9 . 3 - 2  I r .s

A grazing lie:r 
pendecl, reduced 
thereof denied i 
violation of the 
the license or ne: 
the act or of any 
part, or of any a

(a) Violations 
Whenever it a; 
exists, not clen- 
manager shall s 
the alleged viol; 
ested lien holder 
tice of his Mon w 
The notice shall 
sion c o n s t i t u t i :  
forcing to the sp
ot the license o: 
this part or of : 
alleged to have 
alloft’ the licans 
able specined ti: 
to demonstrate
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’A# County Wtik a Crnui*'

COUNTY ATTORNEY
MEAGHER COUNTY 

White Sulphur Springs, Montana 59645

Nov. 17, 1971

1

V. A. Ciliberti, Jr.
7 Greenbrier Drive 
Missoula, Mont. 59801
Dear Mr. Ciliberti:
You have chosen the most interesting and highly controversial 
Master's thesis. While I  cannot relate entirely to Forestry,
I can give you my view concerning the matter. Let me first of 
all, remind you that I am an elected:! public official; that I 
rely on the will of the people to retain my job; that if I am 
unpopular in my position, I will be defeated and lose my job.

• As a consequence, I would be forced to move from the County 
since there isn't sufficient income outside of the job to main- 
tain. a residence here. This puts me in a peculiar position 
concerning actions which would be motivated by public interest.
X am not speaking of criminal matters, I am speaking of civil 
matters and more specifically, access to land.
First of all, as a off-the-cuff sketch of our Montana Law, I 
find no trespass law that I could enforce as a County Attorney 
or any one simply fishing a stream. I would suggest that you 
research our Montana trespass laws, I think you will be rather 
surprised to see that there, in fact, very few instances wherein 
actual trespass can occur. This has not resulted in more people 
going upon land. As a matter of fact, though, we are still quite 
a group of people that respect individual land-owner’s rights,

- even though the rights are not spelled out and protected by law.
As to the matter of road closures: if a road is a County road,
and State or Federal tax money, as well as County monies, have 
been expended in its improvement, it would be wrong to close the 
same or attempt to close it. Yet I find in Meagher County, hun
dreds of miles of County Roads that fall into this category that 
have been closed by the simple expedient of stringing a gate 
across the road and putting a chain on it. People will con
stantly complain about the matter, but never come to this office 
to file a formal complaint. As a consequence, there is no action 
that I am able to take here. These situations are transitory, 
they last during the hunting season and as soon as the influxxof 
; hunters rhave disappeared which are- ordinarily relieved by the 
owner of the chain, removing the same.
The next loss of access occurs when a public road, that has been
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open to the public for an extended number of ye^rs without 
formal dedication, is closed by the ranchers. We have many 
instances of this occurring here, most notofcious of which has ' 
been occurring in the Northwest part of our County, where roads 
that have been public roads servicing access to ranches that have 
been in the area for years and years, are now closed. Most 
specific closed by a local landowner with the co-operation or 
another landowner who is running a guide hunting business. To 
my knowledge, but not to my ability to prove, he is paying the 
adjacent landowner so much a head for elk and deer that his 
hunters stalk in the area. I am grossly insensed by this sit
uation, but once again, have not received a single complaint 
from any citizen concerning this act. The only complaint I have 
is for myself. I have not been denied access to the area, but 
I am too proud to request access. As a consequence, X must 
decide whether, within the next four years, I will being a 
Cause of Action to force my way upon the land in a civil man
ner or simply sit back and let the situation resolve itself by • 
having the area closed permanently.
Another situation occurs wherein a County road, that has been a 
County road, dedicated and maintained by the County, can be closed 
by a petition of landowners adjacent to or near the area. These 
incidents have occurred and have resulted in private hunting 
privileges to several parties. The most heinous, of course, of 
these situations, is that very few people will take a public 
action or protest a closure of this petition form, unless a 
large amount of publicity and advertisement is engendered. In 
a County, such as ours, where the main City is dependant con
siderably upon agricultural produce and activities for income, 
very little opposition is ever heard.
All three of these incidents repeatedly deny public access to 
public land. If you would want specifics as to cases, I can 
certainly direct your attention to them as it would take a lot 
of correspondence to explain them. Since I am not specific in 
what you have in mind concerning your Masters, I give you the 
above outline and you can request such specific information in 
additional correspondence, or in an interview here in Meagher 
County, or possibly in Missoula on my next trip there. To 
summarize, I can give you specific instances of the above des
cribed circumstances. I can give you names, places and locations 
and actually take you out and show you the circumstances..
Next, I would suggest reference material for you Master's thesis 
in the following categories:
1. The approach of the English Common Law to the rights of the

- 2 -



people to public land and to wild game on these lands.
2. Next, Montana's present status in our approach to the use 
of public lands by the public and wild game upon public and 
private lands.
3. A review of the Montana Criminal Statutes which prohibit 
trespass upon lands or would be involved in the denial of ac
cess to public lands by private landowners adjacent thereto.
4. Finally, a brief review of the laws applicable to the 
closing of public roads for which you can appreciate that 
such circumstances may occur end how they may occur legit
imately. You may also get some varying legal opinions as 
to what would be the result of such a closure. Also, as a 
matter of pure curiosity, you might get a few definitions from 
other Attorneys and other legal sources as to what a public, 
county, private, road or series of roads consist of.
If I can be of any further assistance, please don't hesitate 
to contact me.

Yotfrs^truly,

Richard J.^Conklin

RJC/rc



School o f  Forestry  
U n iversity  o f  Montana 
M issoula, Montana - 
August 15 , 1972

S o lic to r  General o f  th e  Department o f  A griculture  
U. S . Department o f  A griculture  
Washington, D. C. 20250

Dear S ir :

As a su b ject fo r  a M aster's th e s is  I  a a  working on th e  problem o f  public  
access to  p u b lic  la n d s , lands th a t are  made in a c c e ss ib le  by e ith er  road 
closu res or b y  being en closed  by p rivate  lands.

j
The fed era l government made an attempt to r e so lv e  th is  problem by i t s  
passage o f  th e  Act o f  February 25, 1885 and for th e  next 30 -  40 years 
in s t itu te d  a number o f  court cases based upon th e  p rovision s o f  t h is  a c t .  
However s in c e  about 1925 there appears,to be l i t t l e  or  no fed era l a c t iv it y  
in  u t i l i s in g  th e  a c t  to  r e so lv e  th e  in c r ea s in g ly  severe problem o f public  
access t o  public lands.

Can you t e l l  me why th e  p rov ision s of th is  a c t  seem to  have fa lle n  into  
d isu se  and what you f e e l  th e  general application  o f  the act i s  today? I  
am only  looking fo r  g en era liza tio n s regarding th e  a c t ,  i t s  in tended  purpose 
and i t s  present-day u t i l i t y .  Therefore any in forn aticn  or d ir ec tio n  you, 
can provide w i l l  be appreciated , p a r t ic u la r ly  in  contacting  persons in  r 
fed era l agencies that can contribute to my req u est.

S in cere ly  yours,

V. A. C il ib e r t i

Attachment
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Act o f February 25, 1885 23 S ta t . 321 Ch. 149

Casas:

C anfield  . v United S ta tes

p o t ts  v U n i t e d  S ta te s

Thomas r  . Unit ed St at es

Homer , .v ; United S ta tes  

Golconda C a ttle  Co. . v  U.- S. 

U. S. v  Eindge '

Cardwell y  United S ta tes

Stoddard v  United S ta tes

167 U .S. 518

114 U .S. 52

•136 F. ' l5 9

185 F 741 ■

201 Fed Hep , 281 

208 ? 611 .

13 F 593

214 F 566
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U n i t e d  S t a t e s  D e p a r t m e n t  o f  A g r i c u l t u r e  

F O R E S T  S E R V I C E

Washington, D, C, 20250
5460

*

August 30, 1972

Mr, V. A. Ciliberti 
School of Forestry 
University of Montana 
Missoula, Montana 59801

Dear Mr, Ciliberti:

Your letter of August 15, 1972, has been referred by the Department 
General Counsel to the Forest Service for reply.

The Act of February 25, 1885, was intended to put an end to illegal 
fencing and enclosure of the public lands by stockmen and to prohibit 
any person from obstructing the entrance of settlers upon the public 
lands. The act was used successfully to open up the plains and other 
western rangelands to the homesteaders and to prevent appropriation 
and monopoly use of the public domain rangelands by the large cattle 
outfits.

The act was used to secure removal of fences on private lands when 
the purpose and intent of the fencing was enclosure of public lands 
or prevention of entry by settlers. However, it is clear the act 
was not intended to interfere with use and enjoyment of private 
property unless such use was a mere subterfuge for enclosing or 
preventing access to the public domain. Nor was it concerned with 
creation of a means of access to public lands. It is not a statute 
under which an agency administering public lands could acquire 
rights-of-way.

The law fell into disuse as settlement of suitable public lands was 
completed and as grazing of the public lands gradually was brought 
under the permit system. The two abuses, illegal enclosure and 
prevention of settlement, disappeared as conditions changed over the 
years. The era of disposal of the public domain came to an end. 
Likewise the policy of free and unrestricted grazing was replaced by 
a permit system first on the National Forests and later on the 
remaining unappropriated public domain with passage of the Taylor 
Grazing Act,

6200-11 (1/69)
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We do not see how the 1885 Act could be used today to  require owners o f  
private land to allow  access across th e ir  lands to  National Forest lands 
or to open up th e ir  privately-owned roads to  use by the public in  reaching  
the public land. Furthermore, the Forest Service does have s p e c if ic  and 
adequate authority  to  build  roads and t r a i l s  for access to  the N ational 
Forests and to acquire righ ts-of-w ay across p rivate  lands, by condemnation 
i f  n ecessary . Likewise S tate and lo c a l governments have s im ilar  authority  
to  acquire rights-of-w ay and build  roads w ithin  and adjacent to  National 
F o rests,

We b e lie v e  that providing access to  the: public lands i s  a public r e sp o n s ib ility  
shared by the Federal Agency adm inistering such lands and by S tate and lo ca l  
governments responsib le for a system o f  public roads serving th e ir  
ju r is d ic t io n , ;

Enclosed i s  a statement we have used in  replying to  questions about the 
problem o f  providing public access to  the N ational F o rests , I t  should 
help in  understanding the problem and in d ica te s  where we think the so lu tio n s  
l i e .

You have chosen for your th e s is  a problem which i s  o f  great concern to  the 
Forest S erv ice , We w i l l  be glad to supply inform ation bearing on the 
problem as i t  a f fe c ts  the N ational F o rests . The b est lo c a l source o f  
inform ation i s  the D iv ision  o f  Recreation and Lands in  the Forest Service  
Regional O ff ic e . Mr. W illiam C. A. Enke in  that D iv ision  i s  p a r tic u la r ly
knowledgeable on the access s itu a tio n  in  the Northern Region. He w i l l  be
glad to help you with inform ation and in  contacting other people you may
want to w rite  or ta lk  t o .

This o f f ic e  w i l l  g lad ly  supply ad d ition a l inform ation and answer questions  
on the access problem at the national l e v e l .  Address your l e t t e r  to :

D irector o f Lands
Forest S erv ice , USDA
12th & Independence Avenue, S.W.
Washington, D. C. 20250

S in cerely ,

G. W. VAN GILST 
D irector o f Lands

Enclosure
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NATIONAL FOREST ACCESS PROBLEMS

National Forest access is provided by a combination of road (and trail) 
systems. The most important to development of the National Forests is the 
Forest Development Road and Trail System. This system is provided for by 
the Highways Act (23 U.S.C. 101, 205) and funded by annual appropriations.
It is planned to efficiently provide for managing and utilizing all resources 
of the National Forests. Every facility must be analyzed, evaluated, 
developed, and operated from the standpoint of how well it serves a variety 
of resource objectives. The presently planned system consists of about
380,000 miles of roads and 123,000 miles of trails. Most of the planned 
system is inside National Forest boundaries. However, since there are about 
39 million acres of non-Federal land within the boundaries (226 million acres 
gross, 187 million acres net), a substantial portion of the planned system 
will require rights-of-way across private lands even inside the Forests. 
Presently about 200,000 miles of roads and 100,000 miles of trails are in 
existence. Not all rights-of-way for the existing roads have been obtained.

Federal and State highways, including the Forest Highways which are 100 percent 
federally-financed, are the main arteries to and through the National Forests. 
Most Forest Highways are already in place. There are nearly 25,000 miles of 
Forest Highways, four-fifths of which are within.the National Forests. The 
Forest Highways and the other Federal and State highways are under the 
jurisdiction and administration of the States. They present no problem as 
regards access.

The third category of roads serving the National Forests are the public roads 
under the jurisdiction of local governments. They are most commonly referred 
to as "county" roads. These roads are of special significance because they 
are often the connecting link between the Forest Development Road System and 
the Federal and State highways. To a large extent, people get to the Forests 
over these roads. In many areas the principal access problem is related to 
these roads. As a result of several interacting forces--social, economic and 

: political— there is a continuing net shrinkage of local government roads 
within and leading to the Forests, The resulting gap is especially serious.

V We will return to this problem.

The last group of roads to be considered are those which are not on any system 
operated by a governmental agency but do provide access to National Forest 
land. They are across or partially across private lands. Usually they were 
built or "grew" many years ago, often predating the automobile. Many were 
once public roads, operated and maintained by a local public road agency.
Many are on the route of planned Forest Development Roads. Usually they are 
low-standard roads,, often passable only part of the year to ordinary vehicles. 
Nevertheless, they have been an important means of access to National Forest 
lands, especially for hunters and fishermen. These roads have substituted 
for Forest Service roads which have not yet been built and for the public 
roads which have been abandoned by local government.
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Problems with this last class of roads are the source of most complaints 
from sportsmen. Their use is at the sufferance of the landowner. Until 
recent years public use was accepted by landowners and the using public as 
normal. Denials of access were infrequent. This was true in part because 
there were not as many people wanting to use National Forest lands for 
recreation. Private lands were mostly unposted. Hunters and fishermen were 
generally local people known to each other and the landowners.

The situation is changing because of population increases, greater mobility, 
more leisure time, and an increasing demand for outdoor recreation opportunities. 
Private lands close to National Forest lands have been closed to the public 
and posted, sometimes by individuals or groups for their private recreation.
Many owners have closed the roads through their properties where there was 
no right-of-way owned by a public road agency. Unintentionally, local 
governments have sometimes cooperated by abandoning public roads which then 
became privately controlled. i . i
There are cases where a principal objective in closing a road was to monopolize 
use of the adjacent National Forest. However, sportsmen sometimes abuse 
crossing privileges. Only a few instances of hunting without permission, 
fence cutting, and off-road vehicle travel provide the excuse for wholesale 
road closures where the private-landowner has control.

We have tried to describe the complex of roads which provide access to the 
National Forests and how they are related to each other. We have also 
touched on the major problems affecting each of the road systems. We will 
now elaborate on some of these problems and indicate what is being done 
toward their solution.

One point should be made at the outset. Access is a matter of degree.
Seldom is there an area in a National Forest that cannot be reached in some 
manner - by foot or horseback or by more or less circuitous or poor vehicular 
routes. At some point an area can be labeled as lacking access. The adequacy 
of access depends on the user's capabilities, needs, and attitudes.. Trail 
or cross-country access is of no value to the hunter who cannot hike a 
considerable distance or cannot afford to use stock.

As said earlier, the access problem is worse in some areas than others. 
Unfortunately, the access situation is growing worse in those areas where 
it is already bad. We are probably losing county roads and what might be 
termed permissive access faster than replacement access in the form of Forest 
Development Roads is being provided. In areas where access is fairly adequate 
there is continuing improvement. This is because, in the latter case, these 
Forests have important timber resources which are vital to the local and 
national economy while at the same time the timber pays a large part of the 
cost of roads. In other areas the pressure to provide road access is not. as', 
great and the financing is not available.



126

3

The principal way the Forest Service meets access needs is through additions . 
to the Forest Development Road and Trail System and by clearing up the 
right-of-way situation on these roads and trails. About 1,500 road rights-of-way 
(easements) are acquired each year. Most of these are for new roads to be 
constructed. Others are for relocation or reconstruction of existing roads.
A few are acquired for roads which are claimed by the Forest Service but where 
we have an inadequate interest or no right-of-way. Some private roads are 
acquired after designating them as Forest Development Roads. These last two 
categories include acquisitions that relieve some of the worst access 
situations.

Additions to the transportation system depend very largely on the level of 
financing provided. In addition to roads constructed with appropriated funds 
timber purchasers build and improve many miles of roads to harvest timber 
they have bought. The costs incurred are reflected in a reduction of the 
price paid for the timber.

Another program that contributes materially toward improved access is 
construction of roads in- cooperation with major timber companies and other 
owners of large acreages intermingled or checkerboarded with National Forest 
land. Joint ownership is obtained by exchange of easements. The Government 
obtains rights to use the road for all National Forest purposes and for the 
public to use the roads. Besides making the National Forest lands accessible, 
the cooperating landowner's lands are opened to extensive recreation use 
such as hunting, fishing, hiking, and riding. In sharing construction costs 
the Government bears the share attributable to recreation use regardless of 
ownership of the lands generating the use. Almost 3,800 miles providing 
access to several million acres in California, Oregon, Washington, Idaho, 
and Montana have been built under this program.

There is a problem in meshing the local public road systems and the Forest 
Development Road System. The area of juncture between these systems is 
where many of the access problems lie. There is need for agreement among 
Government levels on the demarcation of responsibilities. Legislation may 
be needed. Perhaps the most hopeful development is the "Functional Highway 
Classification Study" now being conducted by the State highway departments 
under direction from the Federal Highway Administration. The study may 
recommend establishing a pattern of responsibility and sources of financing 
which will go far toward resolving present problems. We are cooperating 
with the State highway departments in this study.

We have indicated that a higher funding level for development of the Forest 
Transportation System would allow better progress in areas where the stimulus 
of timber access needs is lacking. It should be noted that support for the 
Forest Development Road and Trail, program and appropriations has come almost 
entirely from the timber industry and from individuals or groups interested 
in a particular road project. Sportsman support and interest have been 
notably lacking.
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Following are some additional actions which can have a great effect in improving 
access and in mitigating the bad effects of Inadequate access. Something is 
being done on all the items listed but a step-up in the effort is warranted 
and is being encouraged.

1. The public needs better maps for identification of National Forest land 
and available access in areas of intermingled ownership. The recreation maps 
available at Forest Service offices do part of this job. They can be improved, 
especially to better show access. The recreation user also needs to be able
to find these lands on the ground and the roads and trails that will get him 
there. Better maps and more adequate signing of lands and roads are the 
principal means for doing this*

2. There needs to be more direct contact between sportsmen organizations 
and Forest Service officials at the local level. Discussion of specific 
access situations can lead to actions which will help solve problems.

3. National Forest users need to take a greater interest in the local public 
road system and its relation to access to the public lands. Too often the 
parties requesting abandonment of public roads are the only parties heard 
from.

The Forest Service as the agency charged with administering the National 
Forests has primary responsibility for solving the access problem. There 
is no single, simple solution. Instead, there are numerous partial solutions 
which must be applied over time to have results. To make progress the 
cooperation of landowners, State and local governments, sportsmen and other 
National Forest users is needed. The basis for such cooperation is an 
understanding of the access problem in all its complexities.

10/ 13/71
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T h e  C i t y  H F l th  a  C a s t l e *

RICHARD J. CONKLIN
ATTORNEY AT LAW 

BOX 6 2 9

WHITE S U L P H U R  SPRING S. MONTANA sssas

S e o t e m b e r  2 0 ,  1 9 7 2
i. *

f l f t r .  V .  A .  C i l i b e r t i  
S c h o o l  o f  F o r e s t r y  
U n i v e r s i t y  o f  M o n ta n a  
M i s s o u l a ,  M o n t a n a  5 9 8 0 1

D e a r  Vi-fco ■

F i r s t  o f  a l l ,  my a p o l o g i e s  f o r n o t  a n s w e r i n g  y o u r  l e t t e r .
I  t h r e w  a w a y  t h e  e n v e l o p e  i t  c^tme i n  a n d  I  d o n ' t  h a v e  y o u r  
hom e a d d r e s s  s o  I  am g o i n g  t o  S e n d  t h i s  t o  y o u r  a d d r e s s  
l i s t e d  o n  t h e  c o r r e s p o n d e n c e .

F i r s t  o f  a l l ,  I  r e a d  t h r o u g h  t h e  a c t  o f  1 8 8 5 ,  a n d  I  am im 
p r e s s e d .  I  t h i n k  y o u  h a v e  g o t  t h e  m a k i n g s  o f  a  c o n s e r v a t i o n  
f i s h  a h d  gam e a r t i c l e  h e r e  t h a t  y o u  c o u l d  s e l l  t o  a l m o s t  a n y  
o f  t h e  b i g  p u b l i c a t i o n s  i n c l u d i n g  R e a d e r s  D i g e s t .  I  t h i n k  
t h e  r e - a c t i o n  w o u l d  b e  f a n t a s t i c  b u t  l e t  me d o  a l i t t l e  b i t  
o f  d i s s e c t i n g  o f  t h e  a c t .  F i r s t  o f  a l l ,  i t  i s  n o t  a  c r i m i n a l  
a c t ,  i t  i s  a  c i v i l  a c t  a n d  i t  c a l l s  f o r  a  p e r s o n  t o  f i l e  an  
A f f i d a v i t -  i s s u e  n o t e d  b e f o r e  t h e  F e d e r a l  D i s t r i c t  A t t o r n e y , ,  
a n d  a  c i v i l  a c t i o n  c o m m e n c e d  a n d  an  i n j u n c t i o n  i s s u e d .  O n ce  
t h i s  a d j u d i c a t i o n ,  o n c e  t h e  i n j u n c t i o n  i s  i s s u e d ,  a n d  t h e n  
p e r s o n s  a r e  s e r v e d  w i t h  i t ,  a n y o n e  t h a t  i g n o r e s  i t  m ay b e  
t r i e d  c r i m i n a l l y  f o r  t h e  i g n o r i n g  o f  t h e  i n j u n c t i o n  i s s u e d  
u n d e r  t h e  f a c t ,  t h a t  d o e s n ' t  m ean  t h a t  t h e  a c t  i t s e l f  h a s  
c r i m i n a l  t e e t h .  You f i r s t  h a v e  t o  g o  t h r o u g h  a c i v i l  t r i a l  
t o  e s t a b l i s h  s o m e  r i g h t s  t h a t  y o u  c a n  b r e a c h  b y  t h e  c r i m i n a l  
t r i a l .  N e v e r t h e l e s s ,  i t  s e e m s  t o  me t o  b e  e f f e c t i v e  b e c a u s e  
i t  t a k e s  p r e c e d e n t  o v e r  a l l  t h e  o t h e r  c a s e s  o r  t h e  r e s t  o f  
t h e  c a l e n d a r ,  a n d  t h a t  m e a n s  a  s p e e d y  a d j u d i c a t i o n  o f  t h e  
s a m e .

E a c h  t i m e  a  s t a t u t e  o r  l a w  i s  p a s s e d ,  i t  i s  e n a c t e d  w i t h  a  
h i s t o r y  o r  a n  i n t e n t .  T he s e s s i o n  l a w s ,  o r  l a w s  a s  p a s s e d ,  
a r e  t h e r e f o r e  r e c o r d e d  h i s t o r i c a l l y  i n  t h e  s e s s r i o n  l a w s  o r  
t h e  C o n g r e s s i o n a l  R e c o r d .  A p e r s o n  c a n  e x a m i n e  t h e  C o n 
g r e s s i o n a l  R e c o r d  a n d  d e t e r m i n e  w h a t  t h e  i n t e n t  w a s  o f  t h a t  
p a r t i c u l a r  l a w  a t  t h e  t i m e  i t  w a s  p a s s e d .  A s a  c o n s e q u e n c e ,  
w h e n  t h e  i n c o m e  t a x  la w  w a s  p a s s e d ,  i t  w a s  a  r e v e n u e  m e a s u r e .  
T h e  p u r p o s e  o f  t h e  i n c o m e  t a x  w a s  t o  s e c u r e  r e v e n u e  f o r  t h e
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U n i t e d  S t a t e s ,  w h e n  i t  w a s  a d j u d i c a t e d  a n d  s o m e o n e  h a d  b e e n  
p r o v e n  t o  h a v e  h e l p b d  h im  t o  a v o i d  t h e  r e v e n u e ,  a  s e c o n d a r y -  
c r i m i n a l  a c t i o n  c o u l d  t a k e  p l a c e .  T h e  I n t e r n a l  R e v e n u e  S t a 
t u t e s  w e r e  n e v e r  d e s i g n e d  t o  c a p t u r e  A l  C a p o n e  a n d  I  p r e s u m e  
i f  y o u  h a d  w r i t t e n  t o  an  I n t e r n a l  R e v e n u e  A g e n t  a b o u t  t h e  t i m e  
A l  C a p o n e  w a s  g o i n g  o n ,  y o u  w o u l d  h a v e  g o t t e n  t h e  sa m e  s o r t  o f  
M i c k e y  M o u se  r u n  a r o u n d  t h a t  y o u  g o t  f r o m  t h e  D e p a r t m e n t  o f  
A g r i c u l t u r e  c o n c e r n i n g  t h e  a p p l i c a t i o n  o f  t h e  1 8 8 5  A c t .  I t  
h a s  s i m p l y  t o l d  y o u  t h e  I n t e r a a l  R e v e n u e  A c t  w a s  j u s t  n o t  
d e s i g n e d  t o  c a p t u r e  men l i k e  A l  C a p o n e .  I t  w a s ,  n e v e r 
t h e l e s s ,  u s e d  s p e c i f i c a l l y  f o r  t h a t  p u r p o s e  a n d  i t  w a s  t h e  
g r e a t e s t  b r e a k e r  o f  t h e  T e a p o t , D o m e ,  e t c .  s c a n d a l s  t h a t  
c o u l d  com e u p .  T h e y  c o u l d n ’ t  c o n v i c t  th e m  o f  t h e  c r i m e s  
t h e y  w e r e  g u i l t y  o f ,  s o  t h e y  g o t  t h e m . o n  I n c o m e  T a x  E v a s i o n .
I t  s e e m s  t o  me t h e  a n a l y s i s  b e t w e e n  t h o s e  c a s e s  i s  t o o  e x 
t r e m e  t o  a p p l y  t o  t h i s  s i t u a t i o n  i n  t h a t  t h e  1 8 8 5  A c t  p r o 
h i b i t s  e x a c t l y  w h a t  t h e s e  p e o p l e  a r e  d o i n g .  I  t h i n k  t h i s  
D e p a r t m e n t  o f  A g r i c u l t u r e  s t a t e m e n t  i s  M i c k e y  M o u s e ;  t h a t  
h i s t o r y  d e s i g n e d  t h e  A c t  o f  g e t t i n g  i t  i n t o  e n f o r c e m e n t .
I  t h i n k  p r o b a b l y  t h e  r e a l  n i t t y  g r i t t y  t e s t  o f  t h e  t h i n g  
i s  g o i n g  t o  b e  t o  h a v e  s o m e o n e  g o  a n d  f i l e  a  c o m p l a i n t  b e f o r e  
t h e  F e d e r a l  D i s t r i c t  A t t o r n e y  o n  a n  A f f i d a v i t  c h a r g i n g  a  
s p e c i f i c  v i o l a t i o n  o f  t h e  A c t  o f  1 8 8 5 ,  a n d  w h e n  t h e  F e d e r a l  
A t t o r n e y  f a i l s  t o  p r o s e c u t e ,  t h e n  y o u  g o  t o  t h e  D i s t r i c t  
J u d g e ,  g e t  a l i t t l e  a c t  c a l l e d  a  W r i t  o f  M andam us c o m p e l l i n g  
h im  t o  d o  h i s  j o b .  T h a t  s h o u l d  b e  r e a l l y  b e  w i l d ,  a n d  
y o u  s h o u l d  h a v e  a l l  k i n d s  o f  p u s h  b e h i n d  y o u  b e f o r e  y o u  e v e n  
f i l e  t h e  o r i g i n a l  c a u s e .  I  t h i n k  a  n e w s p a p e r  a r t i c l e  w o u l d  
b e  a  g o o d  w a y  b u t  I  t h i n k  a  m a g a z i n e  e d i t i o n  p u b l i c a t i o n  
w o u l d  b e  f a r  b e t t e r .  My a t t i t u d e  t o w a r d s  t h e  D e p a r t m e n t  o f  
A g r i c u l t u r e  i s  t h a t  t h i s  i s  a S i c k  e x c u s e  f o r  t h e i r  n o t  
d o i n g  t h e i r  j o b .  I  t h i n k  M r. G. W. Van G i l s t  j u s t  p l a i n  
m i s s e d  t h e  w h o l e  p o i n t .  You h a v e  a  b e a u t i f u l  s t a t u t e ,  a 
b e a u t i f u l  b i t  o f  r e s e a r c h ,  an d  t h e y  s i m p l y  a r e  n o t  u s i n g  i t .
I t  i s  n o t  c o n d e m n a t i o n s  y o u  a r e  t a l k i n g  a b o u t ,  i t  i s  s i m p l y  
a c c e s s  o f  a  s i m p l e  n a t u r e  t o  p u b l i c  l a n d s .  Now, t h e r e  i s  a  
p o i n t  h e r e  w h e n  h e  m e n t i o n s  c o n d e m n a t i o n  i n  a n  i l l u s i o n  t o  
w h a t  t h e  F e d e r a l  m i g h t  s a y  n o w : t h a t  y o u  a r e  d e n y i n g  t h e s e  
p e o p l e  t h e i r  p r o p e r t y  w i t h o u t  d u e  p r o c e s s  o f  l a w ,  t h e r e f o r e  
y o u  h a v e  t o  p a y  t h e m ,  a n d  t h e y  w a t e r  dow n t h e  i n t e r p r e t a t i o n  
o f  t h e  A c t  a s  y o u  h a v e  r e s e a r c h e d  i t ,  b u t  t h a t  i s  s t i l l  f o r  
t h e  C o u r t  t o  d e c i d e  s o  f o r  t h e  t h e  J u d g e s  t o  d e t e r m i n e ,  an d  
n o t  f o r  s o m e o n e  t o  d e c i d e  b y  m e r e l y  s a y i n g  i t  d o e s n ' t  a p p l y  
a n d  t h e y  d o n ’ t  w a n t  t o  u s e - i t .

N e x t ,  a s  t o  l e t t e r  t o  S t e v e n s o n  a n d  t h e  r e p l y  b y  C i l i b e r t i  
i n  r e  t h e  O ' B r i e n  C r e e k  R o a d .  'W in d o w  d r e s s i n g  a s i d e ,  i t
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s e e m s  t h a t  t h e y  a r e  t h i n k i n g  a b o u t  r o a d  a c c e s s ,  t h e y  m ay h a v e  
g i v e n  i t  s o m e  p r i o r i t y .  I t  i s  u n f o r t u n a t e  t h e y  h a v e  t o  g i v e  
i t  s o  m uch p r i o r i t y  i n  t h o u g h t  b e f o r e  t h e y  t a k e  a c t i o n .  H i s  
n e x t  s t a t e m e n t  t h a t  t h e y  c h e c k e d  i n t o  t h e  c i r c u m s t a n c e  t o  
d e t e r m i n e  w h e t h e r  o r  n o t  p r e s o r i ^ t i f e e r i g h t  t o  u s e  b y  t h e  g e n e r a l  
p u b l i c  h a d  e x i s t e d  i s  r e d u n d a n t .  I n  f a c t ,  i t  i s  c h i l d i s h .  I  
c h a l l e n g e  t h e  F o r e s t  S e r v i c e  t o  s h o w  a n y  p l a c e ,  w a y ,  s h a p e  o r  
f o r m ,  w h e r e  t h e y  h a v e  r e s i s t e d  a d e n i a l  o f  a c c e s s  t o  t h e  g e n e r a l  
p u b l i c  o r  w h e r e  t h e y  h a v e  d e t e r m i n e d  b y  t h e i r  e x a m i n a t i o n s  t h a t  
s u c h  a  p e r s p e c t i v e  r i g h t  h a s  n o t  b e e n  d e n i e d .  I  h a v e  n e v e r  
h e a r d  o f ,  s e e n ,  o r  e n c o u n t e r e d  F o r e s t  S e r v i c e  t a k i n g  a n y  a c t i v i t y  
o n  t h e  p a r t  o f  t h e  g e n e r a l  p u b l i c  t o  i n s i s t  u p o n  t h e  c o n t i n u a t i o n  
a n d  p r e s e r v a t i o n  o f  a  g e n e r a l  p u b l i c  a c c e s s  w h i c h  c o u l d  b e  l o s t  
b y  p r e s c r i p t i v e  r i g h t s . .  To s u g g e s t  s u c h  a m a t t e r  i s  l u d i c r o u s ;  
i t  i s  s i m p l y  n o t  F o r e s t  S e r v i c j e  p o l i c y  t o  " i n t e r f e r e "  i n  t h e s e  
p r i v a t e  l a n d  r i g h t s  s q u a b b l e s . .  I t  m ay h a v e  s i n c e  o c c u r r e d  t o  
t h e  e x t e n t  t h a t  a p r e s c r i p t i v e  e a s e m e n t  a n d  r i g h t  o v e r  a  p u b l i c  
u s e  h a s  b e e n  e s t a b l i s h e d ,  t h e r e b y  e f f e c t i v e l y  c u t t i n g  o f f  t h e  
p u b l i c ' s  u s e  a n d  a l l  y o u  r e a l l y  h a v e  t o  d o  i s  w a i t  f i v e  y e a r s  
a n d  d i l l y ,  d a l l y  a r o u n d  w h i l e  y o u  a r e  m a k in g  t h o u g h t s  o f  g r e a t  
h i g h  p r i o r i t y  c o n c e r n i n g  t h e  p r o j e c t  a n d  t h e  p r e s c r i p t i v e  
e a s e m e n t  i s  e x t i n g u i s h e d  s o  h i s  s o l u t i o n  t o  t h e  p r o b l e m  s e e m s  
s o m e w h a t  p a s t  t h e  b u c k i s h .  N e e d  m o r e  t i m e  f o r  a d d i t i o n a l  p l a n 
n i n g ,  w i l l  l o o k ,  i n t o  i t  w h e n  w e f i n i s h  o u r  P e t t y  M o u n t a i n  
P l a n n i n g  U n i t ,  n e e d  m o r e  i n f o r m a t i o n  a n d  i t  h a s  t o  f i t  i n t o  
t h e  w h o l e  p i c t u r e  o f  m u t l i p l e  u s e  p l a n n i n g  b e f o r e  w e c a n  g e t  
a r i g h t  o f  w a y .  H i s  f i n a l  s t a t e m e n t  t h a t  h e  h a s n ' t  g o t  f u n d s ,
I  t h i n k  I  c o n c u r  w i t h .  I  t h i n k ,  h o w e v e r ,  t h i s  i s  a n o t h e r  p l a c e  
w h e r e  y o u  c a n  s p e c i f i c a l l y  s h o w  t h a t  t h e  1 8 8 5  A c t  c a n  b e  a p p l i e d .

O n c e  a g a i n ,  l e t  me r e c o m m e n d  D a l e  B u rk  a s  a  g o o d  a u t h o r  a n d  o n e  
w ho h a s  a r e a l  i n  f o r  t h i s  s o r t  o f  c o n t r o v e r s i a l  m a t e r i a l .  He 
c a n  u s e  i t  a n d  d e v e l o p  i t  e f f e c t i v e l y  i n  a  s e r i e s  o f  e d i t o r i a l s  
i n  t h e  M i s s o u l i a n  a n d  i n  h i s  p r i v a t e  w r i t i n g s .  I f  y o u  a r e  n o t  
i n t e r e s t e d  i n  d e v e l o p i n g  t h i s  o n  a  p r i v a t e  w r i t i n g  b a s i s ,  p l e a s e  
l e t  me k n o w  s i n c e  I  f e e l  o b l i g e d  t o  h o l d  t h e  m a t t e r  i s  s o m e w h a t  
a  c o n f i d e n t i a l  p r i v a t e  r e l a t i q n s h i p  i n  r e s p e c t  t o  t h e  a m o u n t  o f  
r e s e a r c h  a n d  w o r k  t h a t  y o u  h a v e  d o n e .  I f  y o u  d o  n o t  f e e l  t h i s  
w a y ,  t h a t  i s  t o  s a y  t h a t  y o u  w i s h  t o  p u b l i s h  a s  y o u  a d v i s e d  me 
w h e n  y o u  w e r e  h e r e  b e f o r e ,  t h e n  I  t h i n k  I  w i l l  p r o b a b l y  u s e  t h e  
A c t  m y s e l f  b y  f i l i n g  a n  A f f i d a v i t  o f  R e s t r i c t i o n  o f  E a s e m e n t  
b e f o r e  O t i s  P a c k w o o d ,  c o n c e r n i n g  so m e  p r i v a t e  i s l e  o f  a c c e s s  
i n  o u r  a r e a .

W i l l  t r y  t o  d r o p  i n  a n d  s e e  y o u  l a t e r  t h i s  f a l l ,  a n d  p i c k  u p  
a c o p y  o f  t h a t  t r e a t i s e .  K i n d e s t  p e r s o n a l  r e g a r d s ,

Y o u r s  t r u l y ,

«./! li-vi.J-jJli.rij/A’ C

R i c h a r d  J .  C o n k l i n

R jC /rc -  3 -



APPENDIX D

E xcerp ts from th e  C a l i f o r n i a  

r C o n s t i t u t i o n  and Codes



California Constitution 

Article I, Section 2$

The people shall,have the right to fish upon and from the public 

lands of the State and in the waters thereof, excepting upon lands set 

aside for fish hatcheries, and no land owned by the State shall ever be 

sold or transferred 'without reserving in the people the absolute right 

to fish thereupon; and no law shall ever be passed making it a crime for 

the people to enter upon the public lands within this State fcr the pur

pose of fishing in any water containing fish that have been planted ty 

the State; provided, that the legislature nay be statute, provide for 

the season when and the conditions under which the different species of 

fish may be taken.

Article XV, Section 2

No individual, partnership, or corporation, claiming or possessin 

the frontage or tidal lands of a harbor, bay, inlet, estuary, or other 

navigable water in this State, shall be permitted to exclude the right 

of way to such water whenever it is required fcr any public purpose, nor 

to destroy or obstruct the free navigation of. such water; and the legis
lature shall enact such laws a$ will give the most liberal construction 

to this provision, so that access to the navigable waters of this State 

shall always be obtainable for the people thereof.

Lands lying between high and low tide, as well as those within 

a bay, which are permanently covered by water, are held by the state for 

the public purposes of navigation and fishery, and a public easement 

exists in such land for such purposes. Hunting is a privilege inci

dental to the public right of navigation over tidelarids and navigable 

waters, and anyone nay exercise that privilege as a public right.
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California Codes 

Civil:

Section 813. The holder of record title to land iuqy record in .
•the office of the recorder of any county in which any part of the lend 

is situated description of Said land and a notice reading substan

tially as follows; "the right of the public or any person to ireke any

use whatsoever ofthe above described land or any portion thereof....

(other than any use expressly allowed by a written or recorded nap, 

agreement, deed or dedication) is by permission, and subject to control 

of owner".
The recorded notice is conclusive evidence that subsequent use 

of the land during the time such notice is in effect by the public or 
any user for any purpose is permissive and with consent in any judicial 
proceeding involving the issue as to whether all or any portion of such 

land has been didicated to public use or whether any user has a pre

scriptive right in such land or any portion thereof. The notice may be 

revoked by the holder of the record title by recording a notice of revo

cation in the office of the recorder wherein the notice is recorded. 

After recording a notice pursuant to this section, and prior to any 

revocation thereof; the owner shall not prevent any public use appro

priate thereto by physical obstruction, notice or otherwise.

The permission for public use of real property provided for in 

such a recorded notice nay be conditioned upon reasonable restrictions 

on the time, place, and manner of such public use, and no use in vio

lation of such restrictions shall be considered public use for purposes 

of a finding of implied dedication .
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Section 1009. The L eg isla tu re  fin d  th a t:

1 . I t  i s  in  th e  best in te r e s t s  o f  th e  S ta te  to encourage 

ovr.ers o f  p r iv a te  rea l property to continue to make th e ir  lands a v a ila b le  

for public recrea tio n a l use to  supplement opportun ities a v a ila b le  on tax  

supported p u b lic ly  owned f a c i l i t e s .

2 . Owners o f p r ivate  rea l property are confronted vdth

the th reat of lo s s  of r ig h ts  in th e ir  property i f  they  a llow  or continue
; i

to allow  members o f th e  p u b lic  j,o u se , enjoy, or pass over th e ir  property
i  ‘

for recrea tio n a l purposes. 1

3 . The s t a b i l i t y  and rrardetability  o f  record t i t l e s  i s  

clouded, by such public use, thereby com pelling th e  owner to  exclude th e  

public from i t s  property.

Government:

Section  6210 .4 . No lands ovn ed by th e  S ta te , which lands front 

upon or are  near to  any lak e, navigable stream, or other body o f n av i

gable w ater, convenient access to  which i s  not provided by pubLic road' 

or rea d s, or other-vi-se, s h a ll  ever be s o l e , 1 eased, or ranted, without 

reserving to  the people o f  th e  s ta te  an easement across the lands for  

convenient access to  such waters.

Section  6210 .La. A ll conveyances by  the S tate o f th e  s ix teen th  

and th ir ty -s ix th  se c tio n s , or lands acquired in  l ie u  th ereo f, or o f  

swamp and overflowed lands s h a l l  be made sub ject to  any e x is t in g  ease

ments or rigpts o f  way issu ed  by th e S ta te  prior to  the tim e o f  con

veyance. .

Section 39933» A ll navigable waters s itu a ted  w ith in  or acg acent 

tc  c ity  s h a ll  reniain open to  be fr e e  and unobstructed navigation o f .th e  ,
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public. Such waters and the waterfront of-such w a ters'sh a ll remain cpen 

to  free and unobstructed access by the-people from th e  public s tr e e ts  and 

highways within th e  city . p u b lic  s t r e e t s ,  highways, and ether public

r ig h ts  o f  way sh a ll remain open to  t h e  free  and unobst ructad use o f  th e

public from such waters and w aterfront to  th e  public s tr e e ts  and highways.

Section  39937* When by ordinance a. c i t y  declares that any right

o f  way to a body of navigable water in  the c ity  over, upon, or along the

frontage o f c ity  tidelands i s  required for any p u b lic  purpose, a person

c la ir ir .g  or p ossessin g  such frontage or tidelar.ds s h a ll  not: .

1 . Hinder th e c i t y  in laying o u t , e s ta b lish in g , opening, 

coastru ctin g , or Otherwise improving or maintaining th e  r ig h t o f  way.
r

2. Exclude th e  r ig h t o f way,

3 . Obstruct or prevent i t s  free  use by the c i t y  or th e

public g en era lly .

public Resources:

Section 6006. In order t o  protect the p u b lic 's  access t o ,  and

use o f , a l l  state-ow ned lands in Humboldt Bay, no r ig h t to  th e  use o f

any S ta te  lan d s, including but not lim ited  to  t id e  and submerged lan d s,

in  and adjacent to  Humboldt Bay south o f t  he entrance to th e  bsy sh a ll

be so ld , lea se d , rented or otherwise conveyed or granted.
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