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Access to the Public Lands in Montana (67 pp.)
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Director: Sidney S. Frissell E>;S7&m%kié‘

Expanding population, increasing interest in outdoor recreation,
technological changes resulting in more intensive and extensive
outdoor recreation opportunities, in conjunction with increased
leisure time and affluence have resulted in greater demand for the
recreational use of public lands,

In many areas the demand for increased use has been met with
the 'closure of access routes tc the public lands by private
parties.

Federal publlc lands are generally available for all legal rec~
reational activities, About 90% of Montana-owned lands are not.

The study encompassed legal research regarding access, the
analysis of U,5. Forest Service and Bureau of Land ianagement
‘access policy and two illustrative examples of access restrictions
in Montana to {l)elucidate the right of the public to use public
lands, (2)analyze the application of the law regarding access to
public lands, (3)examine the role of the Forest Service and the
Bureau of Land Management relative to providing and malntdlnlng
access to public lands,

Existing legislation, in addition to court application of the
law, provides adequate precedent regarding the right of the puhlic
to use federal lands for legitimate purposes. Expanded and active
use of existing law is needed to protect the public's right to
use federal lands,

Nontana laws regarding state lands must be modified to accomo-
date public recreational use.

The U.S. Forest Service and the Bureau of Land Manzgement have
adequate administrative authority to resolve almost all public
access problems., This authority is seldom used and access to the
public lands is being lost faster than it can be replaced.
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CHAPTER I
INTRODUCTION .

In recent years changing socjo-economic conditions have been
manifest in many ways in the United States. Perhaps the most obvious
-effect has been the increasing intensity of land use as a result of ex4‘
panding population, technological development, and a greater amount of
leisure time. While much of the increase in land use has been appro-
priately directed toward public: lands, many of the areas adjacent to
private land holdings are not available to>the public.

Until recent times, access fo the pub]ic 1ands was not considered
a problem of majo; consequence,‘a1though there haye been occasional con-
flicts since late frontier times. The population of this earlier period,
éharacterized by relatively low numbers, moderate ;ffluence, the last
real vestiges of regionalism and moderate mobility, did not place an un-
due'pressure upon the use of public Tands. In this era people did not
travel great distances to escape from the huge metropolitan areas of the
present. Those persons desiring to cross private lands to reach the
public domain were generally allowed to do so because such usage was
light and relatively infrequent.

In the late 1950's and 1960's dramatic population growth, expanding
industrialization, greatly increased affluence, expanding techno]ogical
development and a highly mobile population intensified pressure upon land
use. Increasingly, those asking for permission to cross private land
were likely to be strangers. - In many cases the land obstructing access
to the public domain was a]so-owned by outsiders. The land holding and
use patterns were rapidly changing. Loss of access is acute where the
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public lands are entirely enclosed by private lands or where access roads
vthat Cross private land to reach public land have bgen closed by the
private owner.

The refusal of access has been realized in the denial of the use of
private lands for access routes, the closure of prescriptjve right-type
roads (roads with a history of public use) and the acquisition of private
property expressly to frustrate access to adjacent public lands. Some
landholders merely did not want to be bothered with the general public
while others sought to restrict usage -of public lands thereby reserving
the resource for themselves.

‘The primary objective of this research effort is to define the nature’
and extent of the brob]ems of access to public lands across private lands.
The kights of the public in relation to federal and state statutes and the
application of law to access are explored as a means of defining remedies
to correct inequities in public access to public lands. The roles of the
various land holding agencies (Bureau of Land Management, Forest Service)
and governmenfa1 bodies (county commissioners) are examined to relate |
their activities to problems of access to pub]ic lands. Recommendations
based on this study are presented as a means of resoTving both the public
and private interest relative to public access to public lands.

The research materials used for this study include the Taw encyclo-

pedias (American Jurisprudence, Cdrpus Juris_Secundum, Montana Digest).,
Federal and Montana Statutes reTating to the subject and the federal and
state court cases bearing directly upon the issue as of August 30, 1972.
The remainder of the source materials was obtained by personal interview

"and written correspondence.



CHAPTER II
CONCEPTS OF EASEMENTS

Access to the public domain where ft is adjacent to private lands
must be considered in terms of the laws controlling the use of land.
These laws and the concept of private property ownership and use in the
Uﬁited States form the basis. for understanding the limitations of access.
The rights of private property ownership are essentially the very basis
of the American free enterprise system. Govérnmenta1 control of private
lands can be made to appear an%ithetica] to this right. Hence the rec--
tification of access deficiencies has to be made within the law and in
such a manner aéfto protéct both the'public and private interests in
land usage. In. this context, the resolution of access to public lands
does not lend itself to simple solutijons. The problems of access are
further complicated by the nature of the land holding pﬁ%ferns wherein
the public lands are freqﬁént]y isolatéd from pub]icyhﬁghways by private
lTands or are he1d‘in'an alternate checkerboard ownﬁfghip pattern. Con-
sequently, it becomes necessary to develop an oyg??iew of laws relating
to access with an emphasis upon the laws of Moﬁ{ana.

Basically an unauthorized presence upon‘{and owned by anofher is
Viewed as a trespass. In the context of ééﬁess to public lands, any un-
authorized entry upon the lands of anoth;r enroute to adjoining public
lands can be construed as being a trespass and is unlawful (3, Sec. 11).

In the case of Herrin v. Sutherland 74 Mont 58 (1925) the court found

the defendant guilty  of trespass by breaking a fence on the land of the
plaintiff while enroute to public land. In this case the court ruled

3
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that the defendant had a’right tq use the public land and necessarily
the right to reach that land but questioned the defendant's methods. The
defendant was also found guilty pf trespassihg by trampling and destroy-
ing the'grass on the plaintiff's 1andL Since the law infers some damage
from eVery unauthorized entry, nominal damages are recoverable in the

“amount that will constitute just compensation for the injury -done (3,Sec.

49}, Thfs issue is exemplified by the case of Wallace v. Weaver 47 Mont
37 (1913) where the court ruled that the p]aintiff in a trespass suit
has a fight of acfion for damages caused by the trespasser,.

Generally the rules applied depend upon the extent of damage and
whether the 1hju¥& is permanent or temporary in character (5, Sec. 5).
In essence, regardless of the reason for tﬁe unauthorized éntry upon the
land of another, a pérson can be‘faced with a Taw suit for a trespass.
Depending upon circumstances, a suit can be either civil (between indi-
viduals) or criminal (between the state and the offending party). In
this manner the law protects the right of private property ownership.

A person desiring fo enter upon public land and having no praqticab]e
route except over the lands of another, must in some manner establish
that he has a right to use private Tands to reach the public lands. In
the absence of well defined access routes the aggrieved party seeking a
route to public lands must avail himself of existing statutory law re-
garding ingress and egress to public lands and the implementation of the
statutes by the courts.

‘Access to pub]ic lands 1s~covered in law by easements. Easements
are broadly defined as a privi]ége one party hgs in land of another (2

Sec. 1). In this sense an easement is considered a burden upon one
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party and is construed as such by the courts. It ié immediately apparent
that if an easement is held t& be a burden, the assignment of an easement
in favor of one party is not paken Tightly fn law or by the courts. An
appurtenant easement is an interest in 1and, an incorporeal right, that
is vested in the dominant estate (the estate that benefits from the
easement)‘and‘passes with the title to the land (2, Sec._7). Easements
can also be held in gross. An easement in gross is a mere personé]
interest, or right, to use the land of another, and does not pass with
the title to the'fand. In eitﬁer‘case, in tﬁe legal interpretation, an
easement is distinct from occubgtion and use of the land and does not
confer title to fhe land. The ;asement permits the use of the lénd of
another in a manner that is not inconsisfent witﬁ the gehera] use
applied by the owner. None the'1ess, an easement is property in the
form of an incorporeal right with an interest in land (4, Sec. 1). Ease-
ments may be classified as private or public depending upon utility by
an individual or by the public (4, Sec. 3E).

Easements can be created by one of three ways (2, Sec. 13):

(1) Easement by express written grant: An easement by express
written grant is permission to:use the property of another as directed
by a written contract. An easement established by written grant is per-
manent in nature as long as the recipient'abides by the terms of the
contract, does not abandon the easement, does not release the grantor
fron the terms of the grant or if the easement is not dissolved by
merger of ownership of the 1and:upon which the easement was established
and the ownership of the easemént ifse]f, A properly“éxecuted easement

of this type, if duly recorded in law, iS generally not contested in
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-court unless exteptions to the;easement have arisen as described above.
In terms of establishing public access to public lands this form of
easement, while important, doés not represent the primary area of dif-

ficulty insofar as trespass and access problems are concerned.

(2) Easement by Imp]icat%on: An easement by implication may de-
velop in cases where no formal written provision has been executéd, such
as where the character or location of a unit of land is such that a-
way over the property to adjoin%ng property is expected to exist. Gen-
erally this form of easement becomes identified as "easement by neces-
sjty"‘wherekin‘order for the land to be useable the owner in fact has to
have a way to reach his land. This form of easement is by its character

one of the most contested forms of easement. In Violet v. Martin 62 Mont

335 (1922) the court found that a "way of necessity" arises when one
person grants to another, land to which there s no‘access except by
passing over the lands of the grantor. This principle becomes of pri-
mary concern in developing a case to insure the public access to its
1aﬁds‘ Stated otherwise, an easement by necessity is such that if one
conVeys a part of his Tland in such a‘form as to deprive himse]f of access
’to the remainder he has by necessity (implication) reserved a route over
the portion of land conveyed (2, Sec. 34). The "way of necessity" is of
common-law (unwritten law) origin and is supported by the rule of sound
public policy that lands should not be rendered unfit for use. With
respect to the public ahd public 1aﬁds; the fact that all of the land
was originally ﬁart of the public domain and owned by a common gfantor
:(the state or federalrgovernmenf) does nof contradict the essence of

"way of necessity"'(Z, Sec. 35).
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A way of necessity will not‘Be implied if the claimant has another
means of access to the land (2, Sec. 38). In some instances, courts have
held that a way Qf necessity e%iéts only where strictly necessary. How-
ever, the prevailing rule is tﬁat such an easement'reqhires only a [ggf
sonable necessity to be valid (2,‘Sec. 33). Easement by necessity or
implication can have a very impprtant application in protecting the .
public right of 1hgress and egﬁess to public lands. It is‘throUgh this
facet of easement that the public can appeal for acceSS'to enclosed pub-
lic lands. Redre§$ via way of hecessity almost always involves some
form of litigation in which substantial costs are involved. In.Herrin V.

Sieben 46 Mont 22%’(1912), the defendant, Sieben, was charged in civil

“suit with i]lega]]y}trespassing upon the lands of the plaintiff in pro-
ceeding to enclosed federal 1ands.A The court found that there was an
imp]ied reservation in favor of the federal government for access fo
these lands and no_]éss a reservation for a private citizen to go upon
the land in question. The original grant by the federal government in-
sofar as succession of titfe to the land is concerned does not differ
from a grant by one private person to another. Hence, the,imp]icétion
of a way of nécessity.

s

Another example of the utility of a way of necessity regarding

‘access to enclosed lands is provided by the case of Komposh. v. Powers

H 75 Mont 493 (1926). This suit involved private land holdings in which
the plaintiff sought to obtain a right of access to his property across
the broperty of the defendant. The defendant contested the issue at the
Montana District and Supreme Court levels and subsequently appealed to

the U.S. Supreme Court for the decision against him. The U.S. Supreme
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Court found for the plaintiff, citing that a way of4necessity "did nbt
mean an absolute and indispensible hecessity by reasonable requisite
and proper for the accomplishment of the end view under the.particu1ar
ciwcumsfances of the case.” In this particular incident the plaintiff .
had been using an.éxisting road gcross the property of the defendant.
The defendant had decided to terhinate the use‘of the road by the plain-
tiff. | |

In Herrin v. Sutherland 74 :Mont 587 (1925) the defendant; Suther-

land, was involved in a trespass suit concerning a number of charges.
- of interest in the suit was the observation that the defendant had the
_rféht to hunt upon-the public domain enclosed by the plaintiff's pro-
perty. The right to use the public domain was to be exercised by re-
questing the plaintiff to designate a route across the p1aint{ff's 1and.
‘Iflthe plaintiff failed or refused to describe a route, the defendant
could than make his own selection.

‘Inall of these instances the'¢oncept of way of necessfty exists
as a redress. A1l instances cited requiréd litigation to resolve the

issue. In the case of Herrin v. Sutherland, another circumstance pre-

sents itself. This aspect concerns the defendant’'s posture in §e1ecting
a routé in the face of a refusaT by the landholder. If one selects a
route without the protection of 1aw; he is'immediately endangered by
Montana Statute'94-605. This statute provide; that a ]andho]der may
use whatever force is requiréd tokprevent a trespass upon real property,

.State v. Howell 21 Mont 165 (1898). Therefore, Way of necessity  from

all apparent considerations must be established by litigation and as such

becomes an arduous means to establish the right of usage of the public
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domain. Further, in the absence of a Supreme Court decision each sep-
arate case has to be tried on its own merits. Way of necessity as a

means of redress for deficiencies in access is of limited value when

viewed in context-of Montana Statute 94-605.

(3) Easement by prescription: Easement by prescription may be
established when the land of anoﬁher is used overtly and continuously
with the owner's knowledge but Without his consent for a specified period

“of time. In Scott v. Weinheimer 140 Mont 554 (1962), the court cited

the»follbwing_regarding the existence of easement by prescription: "the
party so claiming (easemént) must show open, notorious (use without con-
sent), exclusive, adverse, ( a u§e‘that does not benefit the owner),

continuous and uninterrupted use of the easement claimed for the full

statutory period. In Lackey v. City of Bozeman 42 Mont 387 (1910) and
- Stetson v. Youngduist 76 Mont 600 (1926) the courts found that plaintiffs

had satisfied the requirement of the law regarding the establishment of
an easement by prescriptive right.use. In the former case, tﬁe easement
was géined»for pub]fc use while the latter case involved two individuals.
The statutory period has varied through the'years being five years prior
to 1895, ten years from 1895 to 1953 and, since 1953, has been five
years once mofe.

The Montana Code, Section 67-1203, (prescription) recognizes that

adverse use by the public for the statutory period will establish a

highway by prescription [State v. Auchard 22 Mont 14 (1898) and Lackey

v. City of Bozeman 42 Mont 387 (1910) - Montana Supreme Court cases up-

holding prescriptive right acquisition by the public]. This view con-

trasts with some interpretations of prescriptive right which hold that
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the general public is incapable of receiving a preScriptive easement (2,

Sec. 40; 4, Sec. 4b). Under Section 32-103 (highways) the Montana Code

uses the case of Peabody v. Trasper 103 Mont 401 (1936); to further

cite the establishment of highways by prescriptive right: "Public hi-
ways are such as have been estab]iéhed by public authorities or were

recognized by them and used genéra]]y by the public (emphasis added) or

which have become such by prescription or adVerse use at the time of en-

actment of the statute." The Montana Digest (easements), relates that

‘the public can obtain a roadway by prescription [citing Brannon v.

Lewis and Clark County 143 Mont 200 (1963)].

Acquisition of easement by prescription generally requires adher-
ence to striét’req&irements. The qualifications of open, notorious and
continuous use havé to be expanded to include a description of the routé
used.. The route must not be circuitous and must be Timited to one de-
finite line or route pf travel (2, Sec.63). The case of Kostbade v.

“Metier 150 Mont 139 (1967) exemp]ifies the aspect of a fixed route in

cohjunction with the other aspects of estab]jshing prescriptive right.
"The defendants (County Commissioners) must show that the public followed
a definite course continuously and uninterruptedly for the prescribed
statutory period together with an assumption of control adverse to the
owner." This daseAconcerned a road connecting an'established public
highway with federal lands. The road in question crossed a section of
land owned by the plaintiffs. Subject road was closed at both sides of
the private'section of land by.the defendants through the}expediency of
locking the gates on the roadway. Thé County was able to prove that the

road had béen in public use for many years, that public monies had been
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used to maintain the road and that the gates which the defendant had
locked were constructed and used up to the time of.thé Titigatfon.to
control Iivestock‘and not'peopie. In this case the County Commissioners, .
acting in the interest of the public, initiated the litigation to regain
the use of this road for the p?b]ic; Other limitations regarding pre-
scriptive right specify that tﬁe route used and specified must be the
shortest route to the nearest ﬁighway or must lead to the nearest>pub1ic
highway (2, Sec. 64). Additibn%lly, it is the duty of the owner of the
easement to keep it in repair (2, Sec.A85).

The nature of easement by prescription is based on the presqmption
that the right bf,use had éxistkd and was lost. For examble, a road
‘that had been in use by the pdb]ic is closed to public use. Subsequenf—
ly it is necessary to initiate litigation as a means of returning the
road to public use once again. As in the cases cited, in easement by
way of necessity, redress has to be sought in the courts on a case by
case basis under present law. This situation, because of the five year
‘prescriptive period, places many prescriptive-right type roads used by
the public in.jeopardy. Both the Forest Service (32) and the Bureau of
Land‘Ménagement,(28) cite the loss of use of prescriptive-right roads
as one of their most Serious access problems.

The utility and‘appropriateness of the two forms of easements (by
written grant and by prescription) most amenable to resolving the pUblic
right of ingress and .egress to public lands are limited under present
circumstances. The ineffectiveness'of'these forms of redress is in-
creasingly apparent as the number of road closures (i.e. O'Brien Creek,

Sherman Gulch, Grant Creek, Butler Creek, Deep Creek and Bear Gulch
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roadé) in the Mfssou]a area indicates. As the use pressure upon land
increases, more landowners will seek to deny the public usg'of the
prescriptive ‘type roads. Easemént by necessity also has 1itt1é rea1
application as most federal lands can be reached from Some routevhowevér
inconvenient or distant the accéss may be. The question of reasonable
access is the issue under these circumstances. The relativity of the
term "reasonable" immediately suégests that such a determination wbu]d
have to be resolved by litigation.

The difficuTty, time, and egpense involved in obtaining easements
fhrough prescription and necessify has resulted in the loss of public
access by default. An a1tefnatelmeans has to be employed to prevént
further deteriorat{on of this si%uation and to recover access that has
already been lost.

The public uselof state-owned lands in Montana preéents a différent
problem from‘that-of federal 1anés. Whereas the public has the rfght to
usé federal lands, this right is éssential]y nonexistent as regafds the
public lease lands owned by the state. With the éxception df the ap-
proximately 490,000 aérés of state forest land which is largely open to
public use, the remainder of the state trust lands, aboﬁt 5,000,000 acres,

are not available for public use. The Montana Enabling Act specifies

that these school lands which were given to the state by the federal
government are to be used to finance the public schools. To this end
‘these lands are leased, primarily for agricultural purposes, as one
means of supporting the pUb]ic school system. About 90%.of these lands

have existing access routes (54). The problem with these lands is not

in the accessibility of the land itself. A means has.to be devised to
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realiie income from public use so as to fulfill the requirement of law.
Additionally the potential conflict of intereSt between agriculturalist
and recreationist has to be'resb]ved. The>Montana Deparfment of State
Lands is working on the prpb]emﬁ Most persons immediate1y concerned
with the utility of thé state lands, both agricu1turalist§ and statg
employees, realize that the issQé is‘becomiﬁg increasingly pertinent
and changes must be made to accdmodéte the public. However, much re-
mains to be done in this area of the development and execution of a

suitab]e program for the appropriate public use of the state lease lands.



CHAPTER 111
FEDERAL LAW AND AccEss TO PUBLIC LANDS

The federal gbvernment aﬁdressed itself to the aspect of accessi-
bility to federal lands duriné the 1880's, long before the appearance

of contemporary access problems. This was the period of disposal of

federal lands through the Homegtead Act of 1867. At this time it became
apparent that access to pub]ic lands, primarily for entry under the Home-
stead Act was being denied via the stratégm of locating fences upon Av
private lands in such a manner so as to fence off pubTic lands. Thus,
‘to facilitéte entry upon the féderal;land, primarily for homesteading,
but also for other purposes, tﬁe Congress of the United States passed

the Act of February 25, 1885, 23 U.S. 321,. Chapter 149 entitled "An Act

to Prevent Unlawful Occupancy of the Public Lands." Under the provi-
sions of the Act all enclosures of any public 1énds of the United States
were unlawful. The maintenénce, construction and control of such en-
closures was forbidden. Further, the assertion of a right to exclusive
use of any part of the public domain was also illegal. The Act also
says thaf “no person by force, thréats, or‘intimidatidn shall prevent

vor'obstruct any person from peaceably entering on any tract of public

land under the land laws pf the United States" (emphasis added).

The fences, or obsfructibns,'referred to did not have to be To-
‘cated on federal land because any unauthorized construction on federal
property would constitute §imp1e trespass. .The obstructions were pri-
marily fences that appeared on private lands in such a manner as to
preclude access to puﬁlic 1ands enclosed by the private‘land—holding

14
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battern;

Subsequent to its passage in 1885 and:up to the time of the 1920's
tﬁis Act_was used extensively for its intended primary purpose. Thg con-
cepts brgsentéd by this Act in consequence of the philosophy of land use-
age‘in the United States and-especially at the time of its passage was
certainly revolutionary in nature. The-Act was in effect regulating
the use of private property as it related to the use of the public do-
main. The intent of the Act was to resolve-a problem that is not very
different from access problems of the present.

Except for its qpplicatioﬁ'in justifying the police powér of govern-

ment in situatioﬁﬁ immediately necessary to public welfare and need as

in the case of Pomerang v. City of N.Y. 151 N.Y. 2d 789 (1955), where

the Act was used to support governmental police ,power, :the Act of ‘Feb-

ruary 25, 1885 has fallen into disusg insofar as access to public lands

is concerned. In large part the cessatién of use has resulted from the
practica] termination of the homesteading of federal lands. Additional-
ly it appears that the federal agencies administering the lands. (to
which this Act applies) feel that the Act was useful only in the strict;
est interpretation of intent and that its usefulness ended when the era
of disposal of the public domain ended. Further, it appears that the

Taylor Grazing Act, which permits fencing of the public domain for agri-

cultural purposes with certain qualifications (i.e., the public must not

be denied entry) has, to an extent, superseded the Act of February 25,
1885. In refuting the app]icabi]ity of this Act under present-day cir-

cumstances a Forest Service official has indicated that the Act was not

intended to prevent the denial of access to federal lands: "It is clear
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that the Act was not intended to interfere with use and enjoyment of
private_property unless such_use was a meré'subterfuge for enclosing
of préventing access to the public domain." (38)

Another interpretation o% the Act of February 25, 1885, was made by
.a Montana Codnty Attorney 1até in 1972. In this énalysis the attorney‘s
observation was essentially that the Act referred to prohibits exactly
what many landowners are doing. - For private gain of one sort or another,
they are de]iberately denying éccess and thereby in effect restricting
the use of the public domain. A further comment by thi$ attorney rela-’

tive’to the Forest Service Official's response to the Act of February

25, 1885 was that,the attitude exhibited was merely an excuse for the
'Forest Service to evade the issue of public access to public lands.(20)

An,examinatibn of several cases that employed the Act of Feb?uacy

25,.1885 to resolve access iséues, will clarify the merits of the two
differing opinions cited above.
One of the first applications of the Act was in thé case of United

States v. Brighton Ranch Company 25F 465 Nebraska (1885). The federé1

government sought to have 57 miles of fence removed that inclosed 52,000
acres of pub]ié land. The fence was constructed on both private and
federal lands. In finding for the federal government and thereby sus-

taining the Act of February 25,1885, the following 6pinions'(partia1)'

were handed down by the court: "The defendants had no fight to build a
fence upon the lands of the United States and it was the right of the
United States to protect all public lands from misuse.” The defendants
were required to remove the existing fence and were prohibited from build-

ing fences in the future. This case merely touches on the edges of the
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issue of access as it is viewed today. In the Case of United States v.

‘Douglas-Willan Sartoris Company 3 Wyo 228 (1889) the land-ownership

pattefn waé the familiar checkerboard system'with,the even-number sections
in the possession of the federal government. The defendant, Sartoris
‘Company, had enclosed a part of its land with a series of fences.wholly
on company property. The effect of the fenbing was to enclose many of

the even-numbered sections of federal land. The United States brought

“suit under the provisions of thevAct‘of February 25, 1885 seeking removal
of the fences in question. The court found for the defendant claiming
that the Act was an illegitimate exercise of palice power and an unwar-
ranted invasion of_the use of private property. The court also considered
the aspect of "way'of necessity" and disposed of this issﬁe_by stating
_that.the federal govenment could not demand that the Sartoris Company
destroy its fencing to afford'thé‘plaintiff the privilege of unlimited
ingress and egress. The‘case was not appealed. The dissenting judge
related that: "(1) enclosure ofjpub]ic lands to whigh the defendant had
no claim; (2) assertion of exclusive use; (3) obstruction to or the
prevention of sett1ement by force come within the jurisdiction_of the Act
in question.” The issues raised by this dissent are the very essence of
the access problem and illustrate how a court's interpretationlof Taw can
effectiVé]y negate the jntént of legislation. The political interests of
the judges ruling in favor of defendants are not known. However inasmuch
as this decision was made by the Wyoming Supreme Court it may well be
that the judges were susceptible to external influences to a greater
degree than a federal court would have been. Later use of the Act in

question tends to support this concept.
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A sfmi]ar case was that of the United States v. BufdrdAS Utah 173

(1892). The United States as p1aintiff sought redress or an indictment
charging the defendants withvfenQingfin public Tands contrary to the

Act of February 25, 1885, The court found that the defendant had in fact

"purposely, intentionally and exé1usive1y enclosed government land so

as to exclude others from going upon and passing over the enclosed land"

(emphasis added) and ruled invfavor of the federal government to have the

fences removed. The court opinion related that: "if the government

retains the title to a tract of land, having sold the land surrounding it

on every side, a right of way to a public road is reserved by implication"

(emphasis added). - This right of way continues in both cases, both in
favor of and agafnsf‘a subsequent grantee; for it is a right created by
operation of law, and from necessity; to enable owners to enjoy their

lands."

The case of Camfield v. United States 167 U.S. 518 Colorado (1897)
involved a_checkerfboard_1and-h01dihg pattern and fencing system as

described above. The defendant's (Camfield) actions came within the

letter of the statute (Act of February 25, 1885). The defense maintained
the Act was unconstitutional. The court found for the plaintiff citing
in part as follows:

It is only by prohibiting all enclosures of public lands by
whatever means, (emphasis added) that the Act becomes of any
avail. The federal government needs no argument to show that
the building of fences upon public lands with intent to inclose
them for private use would be a mere trespass, and that such
fences might be abated (removed) by the ordinary process of
courts of justice. If it is found to be necessary for the
protection of the public to forbid all enclosures of public
lands the government may do so, though the alternate sections
of private lands are thereby rendered less available for pasturage.
The inconvenience, or even damage to the individual proprietor
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does not authorize an act which is in its nature a purpresture
(taking) of government lands. This court is of the opinion
that, in passing the Act in question, Congress exercised its
constitutional right of protecting the public lands from
nuisances erected upon adjoining property (emphasis added)."

This opinion, which admittedly exhibits judicial bias for the Act,

“reflects a much stronger imp1eméntation-of the Act _of February 25, 1885
“than the cases previously citedg‘ As such, this case has potential
precedential value in reapp]yihé the provisions of the Act to present-
day access problems. The aspecf§of the nature of fehcing was and is still
é controversial issue. Basically if all fencing that surround federal
1ana was judged to be illegal there would be no fencing at all in many
areas. The access issue will have to be resolved by sustaining the
fencing but a11owin§ passage through the fences to the federal lands so
enclosed. Thus the strict application of law as directed in Cardwell v,

United States 13 F 593 (1905) may be unworkable if followed to the Tetter

of the opinion. This'opinion in part, stated: "if the Act be construed

as applying only to fences actually erected upon pubTiC lands, it was
manifested unnecessafy, since the government as an ordinary proprietor
would have the right to prosecute for such a'trespéss‘ It is only by
treating it (the'Act) as prohibiting all enclosurés of public lands by
whatever means, that the Act becomes of any avail." This language is very

similar to that used in Camfield v. United States (above).

A somewhat unusual situation concerning the application of the Act

of February 25, 1885 is recorded in the case of Homer v. United States

185 F 741 Wyoming (1911). In this instance the defendant (Homer)
constructed a fence around a 1arge tract of land which included smaller

tracts of public land. The subsequent fencing-out of the smaller tracfs
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of land was not considered lawful by the court, This case also consider-
ed the aspect of interest and the court held that as in the»casé of

Camfield v. United States that one's intent in building a fence was

| immaterial if it in fact enclosed public lands (emphasis‘added). The
court directed the defendants to: "construct such openings in the enclosure

as will allow free ingress and egress (emphasis added) to the public lands

in question." This case presents a solution that would be workable in
today's world if a means of implementation could be devised.

The case of Golconda Cattle Company v.-United States 201 F 281

Nevada (1912) is in some respects analogous to the difficulties the Forest
Service is currently experienciné with the Flying D Ranch nearABOZéman,
Montana.‘ The aefenaant cattle company controlled land which constituted

a band of property comp]etely_enc1bsing some 37,000 acres of federal land.
The cattle company constructed a fénce along the perimefer of their
property which for all practical purboses represented an inclosure of
federal lands. The 44-mile long fence was provided With nine openings of
'approximately 100 feet in length. some of whiéh were located in very rough
}terkitory where the ground was almost inaccessiﬁle. The initial verdict
was for the United States. The preliminary findings were based largely
-on the opinions in the Camfield case and reaffirmed that one's intent in
building a fence is immaterial if in fact the fence encloses public 1and.
Under the doctrine laid down by tﬁe Camfield case, fthe United States has
a clear right to legislate for tﬁe protection of public lands and to
exercise what is called a police pbwer to make protection effective, even
though there might be some inconVenience‘or slight damage to individual

pfoprietors." The case was appealed with the initial decision being
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affirmed. A‘rehearing was obtained and the decision was reversed on the
basis that the openings in the fence described above were indicative of

reasonable access by the public to the pub]ié domain, Even though the

federal government Was}ru1ed against in this case, the concept that the
‘public has a right of access to public lands did not materially suffer
~ from the decision.

In 1913 the federal governmént filed a suit against a ranch company
to compel the opening of a road ?hat connected a pub1iC‘highWay with
federal lands beyond the ranch. :The road had been constructed as a
private way but had subsequently been used by the public for about 8
years. .The suit, United States v. Rindge 208 F 611, California (1913)

was decided in favor of the deféndant (Rindge) on the basis that an
exﬁsting alternate road into the general area provided sufficient access
to the public lands. Therefore the fences in question did not constitute

an obstruction to entry to the lands in question. This road again

_became the subject of litigation in the case of Rindae Company v. County

.of Los Angeles 262 u.s. 700, California (1923). The County of Los Angeles’

was successful in its effort to condemn the road for public usg; The
jmportant aspect of this ruling was the part of the court's opinion that
'stéted: ~"public use of a road is not limited to its use as a mere
necessity or ordinary convenience, but included its use as a scenic
highway for the public enjoyment, recreation and health." This\case with
its description of use extending beyond the aspects of bare necessity can

serve as a precedent for state-initiated eminent domain proceedings in

Montana. Another interesting cdurt case is that of MacKay v. Uinta

Development Company 219 F 116, Wyoming (1914). The court ruled in favor
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of the'defendant (MacKay) in regards to the charge.that he had}trespassed
upon the Uinta Cbmpany's Tands which were open and unfenced and therefore
indistinguishable from the intérvening public land owned in checkerboard
fashion by the federal governme%t; The pkactica1 app]iéétion of this

ruling may well be that the Montana Statute 26-303 which requires land-

owner permission to hunt big game or private property méy be inVaTid if
a person cannot distinguish the private land from adjoining public land.

In retrospect, the Act of FEbruary 25, 1885 appears to have fulfilled

the intent of its framers to a considerable degree. However the uti]ify
~of the Act'in the past is only of value in estab1ishing its poﬁentiaT
applicability to present-day circumstances. In the final analysis the
appliéabi]ity of thﬁs Act will have to be tested through a well conceived
Titigation as suggested by Conklin (20). An exploratory litigation,
aside from 1ts,immediatelimp1ications, can possibly focus public interest
on the problem of ingress and egress to public 1ands."A heightened
interest in access to the public 1ands may cause the Forest Service and
Bureau of Land Management to re-evaluate their responsibilities as
stewards of the pﬁb1ic domain, A change in fhé attitﬁde of the.1and-
administerﬁng agencies could in itself resolve much of thg access
deficiencies in view-of the eminent domain proceedings these agencies can

initiate. Litigatidn based on the Act of February 25, 1885 may also spuyr

1egfslative activity at the state level to resolve access difficulties.
This too would be quite appropriate as the land-holding patterns which
control access routes and roads come within the jurisdiction of state law.
Such 1itigation may also spur actfvity in Congress as was .suggested by

Senator McGovern in his letter to the Director of the Bureau of Land
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Management (29);
Any activity that creates public awareness of.the serfousness of
the problem can only serve to pfovide public pressure that will ultimately

force a resolution of the inadéquaciés of public access to public lands.



CHAPTER 1V
EXAMPLES OF ACCESS DEFICIENT SITUATIONS

The previous chapters have presented a background of law and court
cases related to the general aspects of trespass, easements and access to
the public lands. An understanding of statutory law and its application
is essentié] in the review of the case histories provided in this section.
The law should be viewed as a 1iying organism adapting to changing
conditions to protect both the 1%dividua1 and society in general. A
balance has to be kéalizéd in the rights of both, particularly where their
interests may be at cross-purposes. The case histories define current
situations in whidﬁ thé exiéting law has not or cannot be used té'
properly protect bofh the pub]ic and private inferest_Where access to the
publié.lands is concerned.

Therefore statutory law, its general app1icatioﬁ,'and the use of
case histories‘i11uminate the shortcomings of.redress under law for access
deficient situations uhder existing.conditions. Theégithree'chapters

(1, II, III) providé the basis for recommending changes in the application

of existing Taw and the modification of existing statutes.

Teton Ranger District - Lewis and Clark National Forest

Generally, the Forest Service has not been'aggressive in acquiring
access for the recreational use of public lands. In part this position
is a result of the small appropriations by Congress for this purpose (52).
For example, the Choteau office received two thbusand dollars in the
fiscal year 1971 to be ekpended for right-of-way acquisition. With

24
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today's cost of real estate, the two thousand do1lér allocation is
rather insignificant. On the other hand, the acquisition of access
aséocfated with a timber sale i% well funded either direct1y or as part of
the proceeds fromAa timber sa]e; This condition is indicative of the need
for public pressure upon both Céngress and the federal‘Wand administering
agencies to properly fund rigthdf-way acquisition programs. In relation
to access acquisition, the Distéict Ranger at Choteau expressed the
.opinion'that without bublic supdprt the Forest Service would not actively
stport the right bf'pub1ic ingrgss and egress to public lands.

In the township designatédeBON—R14w in Pondera County Montana there
is a parcel of privately-owned land lying to the south of United States
Hfghway 2 within thé confines of the Lewis and Clark National Forest and
directly across Highway 2 from G]acier National Park. . There exists in
this parcel of private land a federa11y owned, thirty-three feet wide,
right-of-way extending from U.S. Highway 2 across'the South Fork of Two
Medicine Creek to the National Forest land. This right-of—way is appar-
ently ‘unknown to the public, is unmarked and is fenced off from the public
road. Further, the pqint’of entry into this access is marked with a "No
Trespassing” sign,

This situation is representative of the effect of insufficient .
fundihg resulting in the loss of access to public lands because of the
absénce of identification of a right-of-way. Ana]ogous to this circum-

- stance are instances of the fencing of federal lands by the owners of
adjacent lands to prevent the entry of the public., These examples of
deliberate attempts to defraud the public by virtue of public ignorancé

could be resolved by the estab]ishMent of a program to properly locate
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and idehtify all public rights-of-way .and lands in a manner readily in-
- telligible to the public. This would largely be a matter of the adequate
funding of such_a program. AsideAfrom the aépect of funding, it appears
that there are some land managers who are not interested in extending
public access availability beéause of the "people problems" that may
result. This 1attef consideration is specious becausé the Forest Service,
for example, appears to have suff%cient administrative regu]ations_at hand
to reso19e or control any problém resulting from excessive or improper
public use (52). The two aspects presented above, that oflproper Tocation
and idéntification of public right-of-way and pub]fc lands, and the
problems created By fncreased dispersal of public use can be largely

accomodated ﬁhrough increased congressional funding to properly implement

the mandaté of the Multiple Use Act whfth lists recreational activities
as one of the_basfc renewable resources (PubliclLaw 85-517).

The attempted c]osurevof the rpad that crosses the north fork of
Dupuyer Creek (Township T27-R8W, ROW, R1OW) to connect with the Lewis and
Clark National Forest provides another instance of pub]jc-private land-
owner conflict. In this instance the public is well aware of this route
and has used this road as access into the Rocky Mountain front west of
Choteau, Montana for many years. The road closure was temporarily effect-
ed by the landowner bulldozing a deep ditch across the road at a point
which could not be by-passed wfth even four-whee} drive vehicles. Upon
public complaint (petition) the Commissioners of Teton County authorized
public funds to make the road passable again and enjoined the landowner
from further obstructing the roéd. To date, the landowner has refrained

from directly obstructing this road but has resorted to posting the area
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with “No Trespassing“ signs and is claiming the road to be non-public,
It appears that the landowner, who is able to properly finance'a court
test of this road closure, will seek a legal remedy. However, on behalf
of the public, the County Commissioners will employ the services of the
Teton County Attorney to keep this road open to the public.. The road in
question is one that has been kept in service by continuing public use
and has aﬁparently not been established by deed or deditation.A'The Teton
County Commissioners are attempting to keep in bublic use all roads that
are current]y in existence and a?e being used by the public (51). The
south fofk road across Dupuyer Creek has been obstructed by both a gate
and "No Tkespassiﬁg" signs. In fhiﬁ instance the roadway basses directly
through a ranch yafd while on the otherhand in the.case of north fork
closure, the section of fhe road in question does not even pass close to
any type of residence. One Coun{y Commissioner stated that every time
there is a successful road closure, it is followed by a number of others
in the immediate area (51). The road crbssing the north fork of Dupuyer
Creek is considered to be rather critical access to the national forest
land by both the Choteau Distric% Ranger and the Teton County Commission-
ers. In this immediate area thefe are several legal right-of-way routes
available to the public about twénty-four mileé apart in a north-south
direction all along the front'raﬁge. The access route via Dupuyer Creek
divides one of these twenty-four mile areas into about half thereby
cbnéidérab1y easing entry into this rugged country and contributing to the
dispersal of use.

The Deep Creek drainage south of Dupuyer Creek in Township T23N-R8W
is closed tovpublic travel by ditches bulldozed in 1950 by the owners of
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the Salmond Ranch, across allegedly public roads. .This ranch encompasses
three townsﬁips in a north-south direction and presents a barrier of
approximately fifteen miles to ihe national forest land on its weétern
boundaries. ~The ranch éompany leases the federal and state lands on its
VWestern boundaries. These 1andsvare'inaccessib1e to the public because
“of the closure of prescriptive r%ght roads. This example of road closure
was apparently never challenged énd is, in part, an example for others to -

~emulate who desire to close areas to public Use.

0'Brien Creek Road Closure

The 0'Brien Qreek drainage is located immediately wesﬁ,of Missoula,
Montana entire1y fn Missoula County. The drainage is substantially in the
area designétéd as T13N-R20W to R22W and is approximately ten miles long
and four miles in width,Aextfeme dimensions, comprisihg about 16,000
acres. O0Of this acreage approkimately one-half is public national forest
land.

The 0'Brien Creek road extends in an east-west direction about six
miles into the drainage crossing a small segment of public land in the
southwest corner of section 25 TI3N-R2TW and terminating about three
quarters of a mile to thé west af the common section line between sections
26 (privafe) and 35 (National Foﬁest) T13N-R21W. From this point a trail
continues west fér about another mile through the northwest.corner of
section 34 TI13N-21W (public land) and across'séction 27 T13N-R21W which is
also public land. (Refer to the map of the area in Appendix B)

The 0'Brien Creek valley has been inhabited since the 1860's and

received its name from David O'Brien who 1ived there until 1888 (6). At
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about the turn df}the century, a lumber mill operation was operating in
the valley and a small settlement complete with‘schob1 existed there at
the time. An industrial railroad extending approximately to the north-
south section line between sections 25 and 26 T13N-R21W operated in the
valley for a number of‘years (6). The school was initially located at
aboyt the midpoint of séction 29 T13N-R21N subsequently being relocated
to}a site about one-fourth mile %o the east. The lumber mf11 was also
initially sited in the viciﬁtiy of the center of section 29 T13N-R20w
subsequentlyrbeingAre1ocated to the east half section 30 T13N-R21N
adjacent to the creek (49).

For a varietyfof reasons the once thriving community declined so
that by the late 1950'5 the valley was uninhabited. However, for several
years:(1948-1953) Hans Jensen and his family 1ived in a house located
Just west of the.nofth—south section line between sections 29 and 30
T13N-R20W adjacent to the road until the house burned in March 1953 (24).
In 1970, Mré. Elsie WHitman installed a house tféi]er upon the site of the
Jensen house which incidentally was the location of a house occupied by an
early settler named Graves--the father of Mrs. Whitman. For a period of
approximateiy fifteen years (1953-1968) the upper portion of the 0'Brien
Creek valley was uninhabited (25). Neil Jensen, a son of H. E. Jensen,
beganlliving near Hagerty Gulch in 1968.

Historical evidence indicates that through time, the 0'Brien Creek
road was used as a public way by virtue of the community which existéd
in the valley in the early 1900's (6). Verbal accounting also indicates
that throughout most of the yearé of this century the road has been used

by the(pub1ic in general without express permission of the landowners
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holding fee title to lands adjoining the road. Sueh fences and gates
that were maintained Were'used to control stock and the gates were left.
unlocked (36,49).

The problem of road cToSure;appears to have begun in 1946 when Hans
E. Jensen attempted to place a 1eck on a gate on the road at the east side
of section 30 T13N-R20W and was‘épparent1y enjoined from doing so by the
County‘Commissioners (23). At a later date, Hans Jensen was prevented
from placing a lock on a gate 1oeated in the southwest quarter of section
28 T12N-R20W by the County Commissioners via an order apparently served
by the sheriff (25).

During Septeniber of 1953,.H; E. Jensen entered into an agreement with
J. C. Klapwyck wheEein Klapwyck écquired title to the property at the east
.side of section 30 T13N-R20W, where at one time Jeneen had attempted to
maintain a ‘locked gate. A condi%ion of the transaction was that."both
parties promise to keep boundary gates c1osed‘so as to prevent livestock
~from wandering when fences are bui]t to establish boundaries" (36).
Apparently at a Tater date, Jensen again attempted to close the 0'Brien
Creek Road east of this gate, wherein J. C.7K1apwyck and W. C. Maclay
'reduested assistance from both the County Engineer and the County
Attorney to prevent such closure (26,27). It is 1nteres£ing to note that
in the letter of April 18, 1960, the statement was madevthat Missoula
County had maintained this road for 60 years and that the road was a
public highway for f{ve and one-half or six miles--its entire length (26).

| From 1952 until 1968 the gate at the east side of section 30 was

apparently not Tocked (25). Begﬁnning in 1968, this gate was periodical-
ly Tocked though if is claimed_that the public frequently destroyed these
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16cks to travel to the end of the road (25). Then during the forest fire
season of 1970, the United States Forest Service placed a lock on the
gate at the east end of section 30 (25). After the fire danger had
-passed the Forest Service lock was removed and replaced with another by
J. C. Klapwyck who has succeeded in keeping the gate locked since that
- time. To sustain his right to 1bck this gate, J. C. K]apwyck and others
appeared before the Missoula Cbuhty Commissioners requesting the right to
close the 0'Brien Creek road wesf of section 28. The County_Commissioners‘
“complied with this‘requést without, hbwever, following the létter of the
law as speéif{ed'in Section 32-105 Revised Codes 6f Montana 1947 which
requires due}nofidé and a pub1ic‘hearing, a]thOugh'thiS aspect of Taw may
not have beén'necessary as the road was never officially designated as
public. '

With this formalized c1osin§ of.the road, N. H. Jensen approached
the Missoula County Commissioners requesting that the 0'Brien Creek road
be opened to the public for i;s éntire length or closed for the same dis-
tance, this claim béing predicated on the opinibn that the road's §tatus
should be the same for its entire length. In a Tetter to the'Cpunty
Commissioners, D. G. Stevenéon of the Forest Service has supported the
same position as follows:

The point of this is that the public does not have access

to public Tands on up the bottom of 0'Brien Creek, nor can the

public get off the road for 2 miles below Mrs. Wittney's

(Whitman's) place without violating "No Trespassing" signs.

Since the public cannot go anywhere, or even get to its own

2;3?5, why should the public pay to maintain or plow the roads?

The road islbeing maintained at bresent up to the east side of section

30 (21, 22, 43).
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This is thé basis of the prob1em¥-a road that has throuoh time been
used by the public for many years and has been obstructed on different
occasions by two parties. In one instance the County Comﬁissioners
supported the Klapwyck position that the gate be kept open when Klapwyck
50 requested; subsequently it appears that when Klapwyck requested the.
closing of this road the County Commissioners complied with his request.
The problem also 1nvo1Ves the determination of whether'the roadAis»pub-

11c,or private for its entire length. The decision in this case would
determine the apprOpriateness_of_using pub]io funds for maintaining the
road. :

Other facets fe]ating to the prob1em are as follows:

1. The Forest Servioé owns an easementHWest of section 30 connecting
the west side of section 30 with a parcel of public land.in the southwest
corner of section 25. Why would fhis sixty-foot wide and approkimate]y‘
one-ha1f mife long easement have been purchased if the Forest Service did
‘not have access to the remainder of the 0'Brien Creek. road?

2. Unofficia]Ty,'Mr. H. Stoutenberg of the Missou1a4County Commis~
“sioners sfates that in his opinion the 0'Brien Creék road is public for
its entire length. If this is the case, why did he as chairmavoffthe
County Commissioners agree to thé closing of the road (43)?

3. A petitioo'requesting toe opening of the 0'Brien Creek road was
circu1afed by H. E. Jensen among the enrolled taxpayers of Missoula
County and received 544 signitures. This petition was rejected by the
County Commissioners on the bas{s that it represented only the Jensens'
position relative to the road c]bsure>(43).

-

4. When the Missoula County Commissioners were ‘asked about the
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public interesf‘in this road (i.g., access to the public lands beyond
the road for fishfng, hiking, bichicking, and hunting) they reblied that
if a landowner in the area requested the opeﬁing of the road they would
consider the réquest. The 1anéowner in this case would be the Forest
SerVice who at this time places a low priority on the 0'Brien Creek area
as a recreaiion site. Therefore, although the Forest Service claims that
under its multiple use concept ﬁecreation is equivalent in importance to
lumber production, this does not, actually seem to be the éase. D. G.
‘Sfevenson related fhat if a timber sale should develop in the area and
access cannot be negotiated, the Forest Service wil]_cbnsider condemnation
to procure the neéessary access (56). (The 0'Brien Creek and drainage
is scenic and is well suited to hiking, picnicking, fishing, and hunting
on the public lands.)

TheVCounty Commissioners, in considering the opening of this road by
virtue of ‘landowner réquest, are thereby denying the concept of public
interest in the area that they are supposedly representing. To suppokt
their position inAthis aspect, they have maintained that this road closing
is substantia11y_a‘private matter concerning on1y Jensen and Klapwyck.

5. -In December 29, 1971, the County Commissioners issued a resolu-

tion deScribing the 0'Brien Creek road as a county road through sections

30, 25, and 26 by virtue of use and maintenance. Then on February 24,

1972, a revised resolution was issued claiming. that O'Brien Creek road was

recognized only as a road and that only portions had been serviced by the
county. The revised resolution makes the claim that the 0'Brien Creek

road is a county road up to section 30. Thus, for some reason, a major

change in concept has been effected (13,14,26,27).
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6. The economic aspect of road closure is worthy of consideration,
In lieu of continually rising %ostsf County Commissioners are often times
overly willing to close a road tO‘reduce county road maintenance expenses.
This conCern'for cost; out of Cbntekt of the overall situation, is préise-
worthy. ‘However, it seems reaséna51e to assume that in cases such as the
0'Brien Creek road, the county Qou1d be able to sustain the public right
of way and merely retéin the road as an access route or trail with a
minimum of expense as an a1ternétive means of proteéting the public inter-
est in this area.

In addition, the County Commissioners because of the legal costs
involved appear to be reluctant to employ the services of the County
Attorney'to force fhe‘opening of this road unless some compé]]ing public

interest is proven.

8



CHAPTER V
THE ACCESS #ROBLEM IN PERSPECTIVE

The primary intent of this study was to-define the nétﬁre and extent
of the probﬁem of access to public lands across private lands. The
concept of access in this study includes both roaded and roadless situ-
ations whereby the use of public lands is denied tQ'the pub]id because of
the isolated nature of the public land area.. With the nature and extent
of access deficiences in hand aﬁ understanding of both ihe Taw and court
interpretation of the law shou]d!1ead eventually to the development of
méans to ameliorate the loss or denial of access to public tands. Inas-
much as any rectification of the prpb1em will have to come largely through
legislation and cpukt activity, albeit both initiated and supported by

pubiic pressure, it is necessary to review the historical evidence

relating to the subject. To this end the intent and execution of the Act

of February 25, 1885 (1) and a variety of federal and state court cases
have been presented as background méteria1 (Chapter III). Supporting
evidence in'the'form of case studies were used to re1atevsituations that
by their nafure would be unlikely to appear in the transcripts of court
cases (Chapter IV). A1l of this material is utilized in conjunction with
information qbtained through interviews, correspondence, and published
‘and unpublished materials,. to develop an understanding of the access
problem and to develop recommendations to resolve the problem of public

access to public lands.

Overview
The access problem is only one manifestation of the increasing .
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pressure upon the Tand. A re]atiVe}y fixed land base subjected to
increased use via expanding population, ﬁore lefsure time and technologi-
cal advances has resulted in an impact upon the land of unprecedented
proportions. Coincident with these effects is the increase in the denial
of access to the public land wﬁich has further concentrated use in the
accessible areas. Therefore froﬁ sociological and eco1ogfca1 aspects,
aside from the fact that the pub}ic ha§ a-right to use public lands, in
many instances the denial of access is contrafy to the public good. With-
in this frame of reference is thé interaction of the various user publics,
the land administering égencies, the legislative bodies and the courts
regarding the disposition of'thé natural resource called "public domain"..

In the historfca1 overview the United States Congress first
addressed itself to the problem of access to public Tands with the passage’

of the Act of Febrdary 25, 1885 when the population of the United States

was. approximately fifty million persons. Although the Act of February 25,

1885 appears to have been intenaed primarily to facilitate and encourage
entry upon public lands for homésteading (38), it was also applied to

situations analogous to current-day problems Golconda Cattle Co. v.

United States 201 F281 (1912). These caées provide -an indication of the

potential utility of the Act of February 28, 1885 in alleviating access

deficiencies. However, not all of the courts supported the concept of
public interest regarding access to public lands. In one instance a

Wyoming circuit court held the Act of February 25, 1885 to be unconstitu-

tional United States v. Dougla-Willon Sartoris Co. 3 Wyo 288 (1889),

A similar case tried by the United States Supreme Court at a later date

found the Act of February 25, 1885 to be constitutional and with this
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decision the app1ication and uti1ity of this law became more certain

Camfield v. United States 167 U.S. 518 (1897). For example, one part of

the 1905 decision against Cardwell in Cardwell v. United States relating

to the Act of February 25, 1885 states that "it is only by treating it as

prohibiting all inclosures of public lands by whatever means that the ‘Act

 (February 25, 1885) becomes of any avail" Cardwell v. United States 13

F 593 (1905). In this instance the fences}objected to were erected upon
non-public land. A classical exémp]e of a private holding totally
enclosing public lands is provided by the case involving the Golconda
Cattle Company. A situation whiéh is analogous to that of the Flying D
Ranch near Bozeman, Montana (28, 29; 32) and the Caliente Mountain area
in southern CaTifofnia (15), An example of road closure affecting entry

“upon federal land is provided by the case of United States v.‘Rindge 208

F611 (1913), a situation involving roads that were obstructed by the
defendant. In this instance the court found for the defendant (Rindge)
and denied the United States' position regarding the application of the

"Act of February 25,'1885. This case appears to be an example of the

transition from the federal protéction of public lands via'prosecution
under law to that of Titigation on the state level through both condemna-
tion and civil procedure. In 1923 the roads in question were condemned
by a county action and upheld byhcourt decree to permit the public access

to certain public lands Rindge v. County of Los Angeles 262 U, S. 700

(1923). Another type of access deficiency is represented by'the MacKay v.

‘Unita'Deve1opment:Company 219 F 116 (1914). ‘This case involved the
familiar checker-board ownership pattern that is common in much of western

Montana wherein federal land occurs as alternate sections. MacKay was
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charged with trespass for driving his Sheep upon the Development Company's
land. The court found for the defendant (MacKay) indicating that as the
lands in question were "open and unfenced and there was nothing bn the
face of thé earth by which they could be readily distinguished from each
other without.a knowledge of surveying", MacKay was not guilty of tres-
pass. The Camfield case was citgd in this instance as sustaining the
doctrfne that "wholesome legislation" may be constitutionally enaéted,
though it lessens in a moderate degree what are frequently regarded as the
absolute rights of private prope}ty. The court held in part as follows:
~ The Development Company admits that MacKay had the right

in common with the public to pass over public lands. But the

right admitted is a theoretical one, without utility, because

it is denied except on terms it prescribes.

The application of the Act of February 25, 1885 is well defined in

the cases cited. Strict interpretation may indicate that it was intended
solely to facj]itate'sett1ement of federal lands (38). However it appears
that in light of today's needs aﬁd the present-day broad interpretation of
law by the courts, this Act may §ti11 have utility especially where it is
concerned with the intentional enclosing of federal lands to prevent
access thereto (20, 28,'41). The ashect of entry upon federal land may be

the issue here regardless of the purpose for going onto the public land,

assuming of course that it is legal [Stoddard v. United States 214 F 566

(1914), (41)].
With the passage of the settlement period, land disposal by the

United States came towan“end and the Taw fell into disuse. However, under
broad usage, the Camfield case interpretation continued to support govern-

mental police action for the public good (Pomerang v. City of New York,

supra p. 15). Thus the access problem shifted largely to the local civil
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procedure Teveljwherein public bodies and private individuals were
\involved at their own expense %o resolve access problems. There are
numerous cases involving access. Therefore only a few cases, especially
those bearing djrect1y upon or.%aving.merit regarding the problem of

- access to public lands, were ci%ed. A case of particular interest is that

of Herrin v. Sieben 46 Mont 226 (1912). In this situation, the private

land holder sought to enjoin the defendant from crossing the private land
, | . , .

to reach public land. ' The court found for the defendant citing in part as

follows: "There is an implied reservation by the federal government of a

way of necessity, not only in favor of the government itself for access to

these sections, bdt‘a1so in favor of private citizens who may wish to go
upon theﬁ" (Emphas{s added).' Here then is a clear statement fndicating
thét the private cifizen has the right to go upon enc]osed_federal land.
The court commented that "viewed otherwise would granf~the plaintiff a

monopoly of the use of public lands" (Herrin v. Sieben, supra). This reason-

ing obviously has immediate implications for any area that cannot be
.reached except by péssage over a privately-owned access route. A similar
ffnding supporting an individual's gjgb;nto’hqnt (1.e.,.entry)_upon
in¢1osed public land is in‘Herrin v. Sutherland 74 Moﬁt 587 (1925) again

describing in essence the’nature of a "way of necessity". The broad-
‘implication of these two cases’ié that the public has the right to enter
upon the public domain across a private holding if no reasonable alter-
nate route exists.

Civ11 proceduré litigation is expensive in both time and money. In
situations where an individual is concerned over the closing of a road

that had been used generally though not formally dedicated to public use,
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it is unlikely that he would commit himself to a legal conffontation with
thoﬁe obstructing the road. These roads of the “prescriptive right"
principle are those that are most frequently being lost via default.
Frequently in these situations, an alert and pr]ic]y-oriented County
Commission will act to prevent tﬁe closure of these prescriptive-right—
type roads (51). éut, as in thé case of the(O‘Brién Creek road closure,
County Commissioners have frequéntly failed to respénd to public request

(43, 44).

Resolution of}Access Problems

The avai1ab1g‘1egai redress for access problems, legislation, court
litigation and puBTic-petition_to 1bcél commissions, may in the technical
sense offer recourse under law (50). This is far from the case. The
U.S. Forest Service indicates tﬁat jt is 1osing'access of the "prescrip-
tive right"-type of road faster than new access can be‘provided (32, 46) .
In other 1n$tances, access 15 lost by default whether this'occufs because
of public apathy, fear of persona1 retribution, or inadequate funds to
finance a court Titigation. It does not appear that sufficient remedy

exists ‘to protect the right of access to public lands (17, 18, 24, 41).

Prescriptive Right Acceés

Therefore it appears that resolution of the prescriptive r{gﬁt road
access situation will have to come through legislative efforts to keep
all existing roads that are or have been used by the public open to
. public use (29, 41, 51). Further, it is apparent that such legislation
must not be subject to‘administkétive discretion to minimize or eliminate

personal interpretation of law (13, 14, 17, 23, 24, 25, 26, 27, 41, 49).



41

At present; the closure of these preécriptive-right-type roads
appears to be the most pressing access issue. A1l legislation intended
to resolve this aspect of the problem would have to be specifically
directed to keep all eiisting roads of this caliber open to publib use.
This view, aside from the access issue, would thereby minimize the
necessity for the construction of aiternate routes (32) and obviousty
reduces the use impact upon the resource itself. To ease passage of such
legislation it is conceivable that with today's increased use of. the
reéourcelit may be necessary toluti1ize public funds in some cases to
assist landholders in reducing the impact of public thoroughfare across
these roads. This assistance wéu1d_most 1iké1y bé in tHe form of gating
and fencing along Ebad rights-o%lway.

The necessity for adequate and specific legislation not subject to
administrative interpretation and specifically developed to keep all
exfsting prescriptive right roads in use is supported by facts describing
~£he 0'Brien Creek road closure. Thé.information uncovered during the
course 0f this study reveals many of the problems that specific 1egi$-
Tation could rgsb]ve; Basically the issue appears to revolve around two
parties--Jensen and Klapwyck--whose personal re1at10nship was probably
the main cause of the road c]osuré although pub]ic_misuée of the area
adjacent to the road is claimed to pe the primary cause. The historical
data indicates a double turnabout.in'position regarding the closing of
this road with Klapwyck succeséfu]Ty appealing to the County Commissioners
in 1960 to keep the road open and then subsequently in 1970 to have the
road closed, Jensen, from all abpearances, lost his cause in both

instances (23,'24,.25;'26, 27); A public petition circulated in 1971 by
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Jensen received the signatureslof 544 registered Missoula County voters
requesting that the road be kept open. The County Commissioners disre-
garded this petition. Inquiry regarding‘thié petition provided the
comment from the commissioners that if a 1andho1der.at the upper end of
the 0'Brien Creek valley complained about the closure the commission might
act to open the road (43). Thi% posftfon on the part of the County
-COmmissioners denies the respon§ibi1ity of the'cbmmission regarding their
-accountability to the pub]fc. Further, by forcing the "opening" of this
réad solely for the use of the landowner, the County Commissioners will
still not have made the road usable by the deneral public. The landowner
at the upper end of the drainage is the United States (Forest Service)
who at this time hés Tittle fnterest in 6pening this road (16, 33, 38).

In summation, the 0'Brien Creek road closure is a good example of a
"prescriptive right" type road that has been é]osed by the County
Commissioners in spite of the fact that their chairman voiced an opinion
that the road was a public way usedvby the public for as long as he could
remember.

The/point made here is that in a situation of this sort the only
recourse is for someone to initiate 1itigatioﬁ:to force the opening of
this road. As the‘Forest Service is not inclined to press.the issue the
cost woﬁTd have to be borne by either Missoula County which does not want
to spend the money to finance such an effort,’or by a privéte group or
individual. Hence by default éccesslinto an area that has been used for
hiking, fishing, piénicking and hunting is essentially lost to the public
because of the steep terrain surfounding the drainage which severely

Timits access except by theroad in question. The case of Kostbade v,
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Metier 150 Mont 139 provides an analogy to the 0'Brien Creek situation
(Chapter 1IV). In this case a suit brought by a landholder to stop the
public use of a prescriptive right road was successfully contested by the
County Commissioners. These cases substantiate the need for adequate

legislation to protect the public interest in access to-pub]ic lands.

Enclosed Public Lands

The other major facet of access to public lands concerns those
enclosed areas that do not have any apparent existing route sdéh as a
road or trail leading from a public highway to the public land beyond a
private holding. In this instance there are four general types of
positions to be considered:

1. private lands enc1osfng federal lands not subject
to lease,

2. lands as described in (1) that enclose leased pub]ic
lands,

3. unmarked federal lands which border upon public rights
of way and, '

4, public lands as described in (3) that are fenced and
posted with "No Trespassing" signs.

In reviewing this aspect ofiaccessfto public lands the role of the
land administering agencies such as the U.S. Forest Service and Bureau of
Land Management was of paramount interest. These public agencies are
frequently in a position to resolve much of the acceSs'prob1em concerning
the Tands they ménagé. They have legislative authority whfch has
granted them extensive administrative discretion,(by specifying access to
enclosed public lands as a qualification for Teasing for example). It
appears that these agencies can both rectify and allieviate much of the

existing access problem without the need for additional legislation
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(20, 38, 46, 52).

The case of the Montana gtate grazing lands presents a situation
substantia11y different from that of the federal lands, State public
Tands are to be used to provide income for the public schbol system and
ih this context the interpretatfon of such usage usually precludes public

use of these state lands. Even though the Revised Codes of Montana have

‘been amended to embrace the multiple use concept, the provisfon of income
from state lands is sti]TAparamount. In simpler 1angﬁage, the public does
not have the right to use these-grazing lands. Leasees of grazing lands
in effect own the land as long as the contract controlling the leasing is
not abrogated (42, 45). Administrative access to state lands is also
tenuous.. On occasibn,'representatives of the Montana Division‘of Forestry
have been denfed access to state lands enclosed by private land. In these
instances the Division of Forestry has merely refused to press the issue,
and aside from negotiation, will not try to force entry by condemnation
(40, 54). There are strong overtones of political pressure in this
approach (39, 45, 54). The situation regarding state lands leaves much

to be desired but as tﬁis part of the access problem is largely beyond the
scope of this paper, it is only being touched upon here. With sufficient
- public pressure to make more of the_state lands available to public use,
the objective of greater availability of public lands can be achieved.
This possibility is well W1thin reality in consideration of both the
one-man-one-vote court decision and the passage of the new state constitu-
tion which may in large measure, wrest political power from stock raisers
(41). Further, as the State of Montana reportedly has access to ninety

percent of its Tand, the problem of public access to state lands is
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academic pending the availability of the land to the public in_genéra1
(45). Under the multiple use concept of the Revised Codes of Montana,
the Department of State Lands fs investigating means of opening up state
lands to public use. Part of tﬁis study involves analyses of what other
western states are doing with their state lands (42). Hopefully this
evaluation will be used to guide future state land use in Montana.

The largest proportion of the access problem involves the U.S. Forest
Service and the Bureau of Land Management because of the large areas these
agencies administer and the re]ative]y'1ow degree of access to federal
Tands under their administration. Both agencies report that they have
about forty to forty-five percent of the legal access they would 1like to
have (46, 53). Muéh of the access these agencies now use is of ghe
prescriptive right type and while many landholders seldom deny the Forest
Service and Bureau of Land Management administrative access, the situ-
ation changes radically when the aspect of general public access arises
(52). In any event the maintenancerf existing access should be given
priority over the development of new access routes in order to minimize
the need for new road construction into unroaded areas.

If, as Nelson (30) and Van Gilst (38) contend, the Forest Service .
does presently have sufficient authority to resolve access problems
concerning its lands then much of the controversy deve1oping over access
to public lands is without foundation. However the position taken by
Nelson (30) and Van Gilst (38) that the Forest Service has sufficient
redress is not supported by Enke's (46) contention that the Forest Ser-
‘vice has suitable access to less than 50 percent of its lands. Lack of

motivation to resolve access problems may also be a factor.
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Other sources also indicate that access to the Forest Service lands
is a problem is some areas. Baldock in his Senior thesis at the Univer-
sity of Mohtana (1971) has indicated this to be the case in a survey
concerning the Rattlesnake Mountains (17). The Jensen-Klapwyck contro-
versy (24) is also indicative ofithe nature of the problem as is the
letter from Senator McGovern to the Bureau of Land Management in 1971
(29). Other contacts made by personal intervfew and written corréspon-
dence recognize the problem of aEcess to public lands (31, 34, 37, 52,
55).

If the assumption is made that the Forest Service has ample author-
ity to resolve acCéss'deficiencies it tﬁen appears. that the agency.154
derelict in its duty to protect the right of public access to public
lands. Political influences may limit the Forest Service's efforts to
rectify access deficiencies (52,55 ). The situation presented in the
Ca1iente Mountain area controversy involving the Bureau of Land Manage-
ment (i.e., political pressure preventing this agency from resolving an
access problem) may be analogous to circumstances the Forest Service is
faciﬁg (15). Certainly the concept that public access tolpublic lands is
an ihproperAqua1ification for the leasing of federa1 lands is an indica-
tion of pd]itical pressure to contravene additional public land control.

Isolated Federal Lands Not Subject to Lease.--In the first instance,

the Federé] Govenment has the same rights as a private landholder, i.e.,
by way of necessity, a right to enter upon its Tand (the public also
enjoys this right). The Tack of assertion of this right, particular1y
that of the defense of the publié's right to enter upon public lands is

deplorable. That the Forest Service and Bureau of Land Management have
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been reluctant to use condemnation when all else fails is strong evidence
of either a disregard for the public right to use public land or the
effects of adjoining landholder influence (15). In at least one instance
.(Forest SerQice vs. Flying D Ranch) it has been reportéd that where a
landholder was not willing to negotiate, the threat of condemnation did
produce a negotiable situation (46). Generally speaking, condemnation is
employed where a timber harvest is planned and negotiationsihave féiled
(52, 55). The Bear Creek access route 20 miles west of Missoula is an
éxamp]e of condemnation for acce%s to a timber hafvest‘site, ‘The same
determination needs tb be exhibitéd”where‘and whén generai public access
is needed. -

Federal Lands'Subject to Lease.--In the second case where federal.

lease 1ahds are involved, the simple expediency of requiring public access
as a;qua1ificatiqh for leasing would immediately réSo]ve much of the
access problem. The Forest Service and Bureau of Land Management could
immediately apply this qua1ificatioﬁ within their existing administrative
authority.‘ Although the lease lands represent a source of income for the
federal government they are in effect a subsidy to these ranchers who are
in a position to capita1ize on these lands (in many instances these 1$hds
are leased at a rate that would not pay the taxes on them if they were
privately owned and are obviously coveted by the leasee). An exampie of
the abuse of the privilege of leasing pub1icv1ands is prdvided by the
_Piceance Creek access problem in northwestern Colorado. In this case
public access to the lease area was restricted only during'the‘big game
hunting season. The owners of the prescriptive right type roads exacted

a toll for access to the public domain during this period (15).



48

Unmarked Federal Lands Adjoining Public Ways.--In the third case,

where unidentified public Tands adjoin existing legal pub}ic access
routes the resolution of access is simple. ATl that is needed is the
determinatidn of the location of these lands and their adequate identifi-
cation. Lands that are fenced under the provisions of the Taylor Grazing
Act, besides being identified with signs indicating the area to be public
land, cou]d also bear a caption indicating that said land is open to
public use. The federal 1andladgoining the Marshall Canyon road two
\miles'east of Missoula is an exémp]e'of this situation. The limiting
factor is this case is manpower and money. However, as a consequence'of
the present need to provide more hub]ic rec}eational areas and to disperse
use on the public fands, greater emphasis will have to be given to the
location and identification of these lands. :

I1legally Marked Federal Lands.--The fourth category, that of i11ega1

fencing and posting of public lands, also has an obvious so1ution. It is
only a matter of locating federal property lines, removing illegal signs
and fences and initiating the legal prosecution of those refusing to
comply with the law. This facet of the access problem will also require
an increase in money and manpower by the land administering agencies (37).
In summation, it appears that tﬁere is much the federal land holding
-agencies can do to resolve the access problem providing they have the
willingness to properly address the problem and the necessary financing
is available. At this time, it appears that there is little support for
.this type of program (52). Motivation to materially approach the access
problem will most 1ike1y have to come from outside forces as it is

unlikely that either the Forest Service or the Bureau of Land Management



49 ‘
will take positive action without pub1ic pressure_(40, 52, 55). If these
agehcies do not respond to public pressure to resolve access issues,
legislation will have to be devised to detail, with great specificity,

what the landholding agencies will do under varying conditions to provide

for public access to public lands (29).

Values of Appropriafe Access

The overall concept ofyappr@priate usage'of the natural resource base
' ! L :
is to achieve a variety of goals in conjunction with meeting the socio-
economic requirements of present and future generations. The federal

Multiple Use Act and more recently the modified Montana Enabling Act

provide statutory fecognition and direction for the sustained yield
concept in the utility of the publicly-owned lands. One of the major

uses recognized by these Acts is the direct use of the land by the

general public for recreational purposes. Obviously, recreational
activity is tied directly to fhe degree of accessibility of the public
lands by the public. The resolution of access deficiencies to the public .
lands will resolve several issues:

1. the righ£ of the public to be-able to uée public lands that are
now not available to public use--for of what value is the right to use
public lands when no practical way exists for the public to reach these
lands?

2. for many people there is uti1ity in the availability of public
lands in a vicarious rather than physical sense. These persons derive
satisfaction from the knowledge that the public lands are there for their
use and are theoretically at 1eastvprotectéd from overuse.

3. the various factors of increased interest in outdoor recreation
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fhcreased affluence and more leisure time have created greater public
‘deménd for the recreational use of pubTic lands. The administrators of
the public lands have an obligation, as stewards of the pub1ic lands, to
make these lands available for public use within statutory limitations.
The statutory Timitation in this case is the Multiple Use-Sustained
Yield Act which specifies in part that the land shall be managed to pro-
duce its various products in peﬁpetuity. -Pub?fc use in the form of
recreatioﬁ is one of these proddcts.v Continued "production“ of recreation
0pportun1ty entails among other things dispersion of use as a means of
reduc1ng adverse human impact resulting from the concentrat1on of use.
A properly designéd access system can disperse recreationa] use. The
objectﬁves of suitaﬁ]e public access to the public lands and good land
management regarding human impact and expanding the usable base are not

incompatible.

Precedence--The Approach Used in Ca1if0rnia'and'0regon

Access deficiencies can be feso]ved by both administrative action
and the modifﬁcdffon of statutes pertaining to trespass. In either case
public support will be necessary to initiate and implement COrreCtions'
in the abuse of the rights of public ingress and egress to public lands.
In the event that precedence is necessary, the experiences of other states

can be used as a guideline. In the case of Thornton v. Hay 462 P2d 671

(Oregon 1969); the state (Thornton, Attorney General) contended that the
‘public right to go upon public lands transcends the fee holder's (owner)
right to deny the public access to public lands. In thié instance the

fee lands isolated the public ocean beaches from the pub]ic: The Oregén

Supreme Court found for the'plaintiff (state).  An inférestihg aspect of
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this decision was the view presented by one of the Justices: fthat
preﬁedénce should not be an overriding factor in making decisions in the
area of public utility of public lands." The Justice's contention was
that the law regarding the use of property held for the benefit of the
public must change as the public need changes.

The Montana prescriptive right statufe #pecifies non-use of a pre-
scriptﬁve right road to be the basis for denying further public use if
the‘road is succcessfully closed to public u§e for the statutory period
-of five years. The California Supreme Court has ruled that once land has
been used as public land and whén such use has been affirmed (by pre-
scriptive right) that land could not be removed from public use. If the
foregoing interpretétjon of law Qere appliéd to prescriptive right roads
in Montana such roads could never revert to private status. Portions of

‘the California Constitution can also be used as an examp1e'of a more

eniightened approach regarding the public use of public lands (Appendix).

Article 25, Section 2 of the California Constitution states in part that

no one possessing the frontage or tidal lands of any bay, estuary, harbor
or other navigable water in-this state shall be permitted to exclude the
right-of-way to such water whenever it is réquired for any public purpose.

The California courts are also altering their_app]ication of the law
to adapt to changing conditions. This modification of position is well
stated in the excerpt below:

This court has in the past been less receptive to arguments

of implied dedication when open lands were involved than it has

when well-defined roadways are at issue. With the increased

urbanization of this state, however, beach areas are now as

well defined as roadways. This intensification of land use

combined with the clear public policy in favor of encouraging
and expanding public access to and use of shoreline areas leads
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us to the conclusion that the courts of this state must be

as receptive to the finding of implied dedication of shoreline
as they are to a finding of implied dedication of roadways
(Gion v. Santa Cruz & Dietz v. King, 84 Cal Rptr 162 (1970).

Obviously it would be a simple matter to substitute "public lands" for

the word "shoreline" and make a direct app]icétion of this modified
A

concept to the state of Montana.

One part of the‘Ca1ifornia;Constitutioh guarantees the right of the
! ‘ ' ) :
people to enter upon the public'lands within the state (Article 1, Section
25). There is no such guaréntee in Montana,

California Code, Government Section 39937, provides that by ordin-

ance a city may~dqc1are a right of way over fee tidelands or frontage to
navigable water, |

lFina11y, the overriding prinbiple is that of adapting the utility of
the natural resource to the changing requirements of society and not
tying management to circumstances extant during frontier times.

A comment made by Justice Cardozo appears appropriate:

The concept of Taw as a living organfsm adapting to
changing conditions and societal needs must be paramount in the

application of law if the law is not to petrify at the cost of
its animating principle.



CHAPTER VI
SUMMATION, CONCLUSIONS AND RECOMMENDATIONS

Summarization

The records indicate that problems of public ingress and egress to
public Tands in the United States have been recognized since at least

late frontier times. After the passage of the Act of February 25, 1885

the Federal Government itself initiated 1itigation to resolve access
difficulties. Later, durfng the period of the 1920's, the'responsibil-
ity of protecting'both public aqd private access interests appears to
have shifted to the local government Tevel 1argeiy through the civil
law. Through civil law, both the public at large and the various 1andl
administering agenties have sought to maintain access to the public
lands via legally defined roads, prescriptiveAright and way of necessity.
In some respects these efforts under existing law have had a measure of
success. However in many instances the existing Tegislatidn or rather,
the degree of imp?ementétion of such legislation, has failed to pro-
tect the pub]ic‘svrﬁght of ingress and egress to public lands. The
Forest Service and the Bureau of Land Management report that they are
losing access faster than alternate routes are befng deve]oped; Both
agencies indicate that the access problem is a tough one and it is
being approached as well as thefr resources permit.

Access continues to be lost primarily in the area of prescriptive-
right roads largely by default and through.politica1 influence exerted
on those in a capacity to control these roads. The lack of suitable
identification of public lands adjacent to existing public access
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routes and the illegal fencing of public lands is further restricting

the use of these areas.

The abandonment of the Act of February 25, 1885 (as far as access

to federal lands is concerned) in conjunction with the application of
existing remedy under civil law are contributihg factors in continually
diminishing access to public 1aﬁds. The activities of the land "admin-
istering agencies regarding access to public lands whether through
political pressure, lack of mofivation, or inappropriate Teasing quali-
fications also contributes to ﬁheA1ossvof access.

The matter of éccess to M&ntana's state pub1ic lands is of analo-
‘gous import but this problem must be‘approached from another position
‘because of the income-producing intent of the State's Enabling Act.
Montana state lands are managed to produce income for the public school
system and as such the public does not have the right to use much of
these state‘lands, Past and current political climate in Montana has
effectively kebt the control of these lands in the hands of the cattle
industry. waever, with the advent of the oné-man,_ one-vote rule and
the new constitutién, there may be a shift in political influence con-
trolling public state lands. THe stock-raisers have the time,‘mbney
and incentive to influence control of both federal and state lease
lands and the effects of their efforts are apparent. Public access to
Montana state lands may involve modification of the Enabling Act to
properly define the right of qu1ic use of these lands.

Aside from the general supposition that the public must be able
to reach public lands to exercise their right of use, good land manage-

ment would indicate sujtable dispersion of access to minimize adverse
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impact by concentration of use. The denial of public access to public
lands negates the concept of multiple use and is inimical to con-

gressional intent.

Conclusiong

Obviously under present conditions there is recourse under law to
alleviate much of the access difficulties. -The available remedies to
access deficiencies have been reviewed at length with appfopriate
examples provided to illustrate the utility of CurrentTy existfng means
of resolution.

However, it is apparent by virtue of the extent of the access
problem that such'remedies as presently impiemented are not sufficient
to correct the problem as it exists todéy. Rather the loss of access
is becoming increasingly acﬁte. By and large, the existing remedies
to access problems can be said to be expensive, time consuming, and in
many instances ineffective.

| Much of the difficulty experienced in either preserving or acquir-
ing access stems from the inadequate recognition of rapidly changing
conditions relative to usé of the basic natural resource defined as
public land. The landholding agencies have not taken the initiative in
maintaining access rights in light of today's needs. Perhaps a lack
of pub1ic‘1nterest is a causal factor. Additionally, the influence of
interests especially concerned with the disposition of federa] 1and-has
undoubtedly altered the course of land management. The right of the
federal government to go to and from its lands is known to be no less -
than that of a private citizen. Courts have held that the right of

the public to go upon public land is no less than that for the land
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administering agencies. Yet it is apparent that this right is not being
fully utilized and protected. The case of the Caliente Mountain area
is an example of where federal Tands completely surrounded by private
lands are inaccessible to the public. The Bureau of Land Management
has not beén able to negotiate for access routes for the public. While
a condemnation proceeding appears appropriate, the Bureau of Land Man-
agement has not employed this remedy apparently because of political
pressure (15).

If, as is claimed, the Forest gervice and»Bureau of Land Management
have sufficient recourse under gxisting legislation and directives to
properly resolve any access problems, the admission by the agencies'that
they are losing access faster than alternate routes can be provided be-
lies this claim. It appears that these agencies have not really acted
in the public fnterest in many cases'where access to federal 1anas‘by
the public is concerned. Certainly the statement that the Forest Ser-
vice has forty to forty-five perceht of the legal access they desire-
is indicative of at least the 1nadequaéy of execution if not the full
capability of remedy to access problems.

The Act of February 25, 1885 appears to have considerable utility

if properly applied to correct the more blatant access denials. This
belief is sbpported by the nafure of the several court cases presented
wherein this legislation was utilized and by‘the opinion of a practic-
1hg attorney (20). The proper application of this legislation, if up-
held by the United States Supreme Court, cdqu‘resolve much of the
access problem, particularly those cases that are similar to the one

presented by the Caliente Mountain area. The implementation of this
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Act would do much to reduce administrative interpretation of civil law
and land administering agency regulations. Suits could be brought by
persons outside the influence of these bodies. The circumstances of
fhe 0'Brien Creek road closure are indicative of the value of 1itigation

that could be initiated by a private citizen under the provisions of

the Act of February 25, 1885.

Alternatively, additional 1égis1ation may be required to properly
resolve this issue. Senator McGovern alluded to this poséibi1fty in a
letter to the Bureau of Land Management (29). This letter referred to
corresponsdence from hunters and fishermen complaining of restricted
access to public lands in South Dakota. Senator McGovern told the
Bureau of Land Manégement that he "régarded the situation as serious
eﬁough to warrant the consideration of legislative remedy ifbthe matter
cannot be handled administratively". Such new legislation would have
to.restrict administrative interpretation of the law regarding access
and require that suitable activity occur to' rectify an access problem.

Public bressure,‘either directly upon the land administering agen-
~cies or through congressional legislation will be needed to modify the
leasing contracts for federal lands. The'position taken by some De-
partment of Agriéu1ture officials that public éccess‘routing should not
‘be a qualification for 1éasing does not seem plausible, parficd]ar1y
in consequence of the economic benefit the leasee derives from such
Teasing. The toll road practice described in the Piceance Creek case
study (15) wherein access to the public lease Tands became solely an
economic venture during the hunfihg season is an example of the neces-

sity‘for requiring a right-of-way qualification in the leasing of
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federal lands.

The material presented above has dealt with methods that could be
employed to protect the public right of access to public lands. However,
aside from the public-right philosophy, the approbriate use of federal
lands {s also at issue. The denial of access to public lands by some
segments'of the public is not cohsistent with the intent of use of pub-
1ic lands. Further, increasihg the accessibi1ity to the non-wilderness
federal lands where the majority of access deficiency exists .can (1)
1disperse recreational use over a greater area and thereby reduce the
effect of concentrated use and (2) can result in reduced usage of the
more accessible wilderness areas. This latter effect would be realized
by making.Forest Séfvice lands adjacent to cities more readily avail-
able such as the upper Rattlesnake drainage near Missoula.

In essence, if the utility of the pubiic land resource is to be
‘realized, the bublic must be able to reach the land areas through some
reasonable route. The Tocking up of pub]ié territory for private use
has to be minimized and hopéfu]]y eliminated if the Tegislative intent
of multiple use beyond that of timber harvest and grazing is to be
realized. |

Finally, the pdb]ic interest in the issue will have to be devel-
oped and directed to properly support legislative, administrative and
court activity relative to ameliorating access difficulties if a'large
meésure of success is to be realized. A public education and informa-
tion program promulgated through the news media and various conserva-

tion groups can probab1§ achieve this objective.
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Recommendations

The nature of the access problem will require a several-faceted
approachvin its resoiutidn._ A first step in{rea]izing thé objective
should be the development of a public education program that will both
inform the public of the extent of access deficiencies and will ex-
plain the rights of the public to Qet to the public lands. The import
of such a programvwill be to create broad-based public support for the
acquisition of reaﬁonable access to public lands. Widespread public
support will be essential for the resolution of access deficiencies as
it is very likely that public pressure will have to be exerted on the
land admihistering agenéies'through the appropriate legislative bodies
and possibly upon ihe legislatures themselves particularly at the state
level. At this time it appears that the bestlmeans of developing the
needed sdpport will be to enlist the assistance of the conservation
groups such as the Wilderness Society and the Sierra Club. The fi-
nances and expertise these groups can employ is quite extensive. In
addition, the appearance of newspaper and magazine articles in publica-

tions such as Qutdoor Life, Reader's Digest and Field and Stream can

assist in the development of the needed public interest in this matter.
Subsequent to the realization of adequate pub]ié support, a road.

closure or general land blockage issue of considerable importance

should be brought to 1itigation under the provisions of the Act of

February 25, 1885 as suggested by Conklin (20). In view of the impli-

cations of sucH a case, preparations will have'to be made to pursue the
issue as far as the United States Supreme Court. Concurrent with

an exploratory litigation legislation specifically defining what is
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necessary to protect the public's right of ingress and egress to public
lands should be prepared at the congressional level. Thus legislation
must be written to minimize, as far as'possible, both bureaucratic and
judicial interpretation of the inﬁent and application of such légis-
lation. |

This‘1egislqtioq would provide that:

i. A1l existing roads or access routes that have been used by
the public (where such use can be definitely established) which connect
with public ]ands'from any public road shall be forever enjbined from
closure regardless of the location ofvthe road or the frequency of use
the road sustains. F]exibi]ﬁty in the application of such regulations
~would provide that bublic land administering agencies may, after public
hearings, close a road if such closure is needed for the management
and protection of the resource.

2. In all cases of isolated federal or state land areas that do
not have access routes the appropriate administering agencies will pe—
gotiate suitable access at fair market prices. In the event of faiiure
of negotiation, condemnation would be mandatory, much as is required
to acquire highway rights of way for federal and state road building
programs.

3. Leasing conditions for federal and state lands must be pro-
vided which, in fact, protect the pub1ic'§ fight_to use public land by
requiring an access route as a'qualification for leasing.

4. In situations where access routing across private lands to
public property would in actuaTity work-a hardship upon the landowner.

a program of cost-sharing for gating and fencing could be developed -to
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mfnimize public use impact upon private lands adjoining the access
route,

In view of the fact that the U.S. Forest Service and the Bureau of
Land Management have demonstrated their unwillingness to adequately
protect the public's interest in this regard, immediateA1egis1ative
activity is needed to ameliorate the problem. At the state level, the
Montana Legislature will have to make statutory provisions to enable
the general public tbvuse the state lease lands. Such a law would
also require positive action by the Montana Department of Natural Re-
sources to}insure<pub11c'fngress and egkess with qualifications regard-
ing the management and protection of the resource. Invany case, once
access requirements were firmly established by law, the land adminis-
tering agencies will be better able to effect their stewardship re-

~garding ingress and egress to public lands.

The steps that must be taken to resolve the access issue are suf-
ficiently straightforward; the diffitu]ty 1ies in gaining acceptance of
the necessary méans'to effect a resolution of access denials. The im-
plementation of the means devised to resolve access problems will have
to balance both the public and private good if general acceptaﬁce is
to be realized.

In consequence of what is at stake in the issue, every effort
‘must be made to reassert and implement the right of public access to

the public lands.
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pendnture exceeding the sum so remaining after 1)'mu" for the site of

said Luilding : Provided. That the site shall leave the building unex- Proviso,
posed to danger from fire in adjacent buildings by an open space of not -
less than 101(\ feet, including streets and alle\s and 1o mouey appro-
priated tor this purpose shall be qvmlable until d valid title to the site Title.
tor said building shall be vested in the United States, nor until the

Srare of Towa sball Lave ceded to the United States exclusive juris-
diction over the same, during the time the United@ States shall be or
remain the owner thereof, for all purposes except the administration of

the crimival laws of the State and the service of the civil process
therein.

Avpproved, February 23, 1883.

CHAP, 149.—An act to prevent unlawful occapancy of the public lands. Febroary 25, 1885,

Be it enacted by the Senate and House of Repwsentatw es of the United
States of America in Congress assembled, Thatall inclosures of any pub.  Inclosure of pub-
lic lands in any State or Territory of the United States, heretofore or }’,ﬁlga(‘]’fsc,a‘yve’({bggf
to be he;eaz;er made, erected, or coustructed by any person, party, as- 1pwful.
sociation. or corporation, to aus of which land included within the in-
closure the pcrtox_ paxt;,acsocmtzon or corporation making or control-
ling the inciostre had no elaim or color of title made or acquired in good
faith, or an asserted:right thereto by or nnder claim, made in good faith
withh a view to entry thereof-at the proper land-office under the general
laws of the United States at the time any such inclosure was or shall ,
bLe mwade, are hereby declared to be unlawful, and the maintenance, Maiuvtenance of
crection, constroction, or control of any such inclosure is hereby forbid- 3‘“‘05“’"’ forbid-
den and prohibited; and the assertion of a right to the exclusive use en.
and occupaney of any part of the public lands of the United States in
any State or apy of the Territories of the United States, without claim, ¢
color of title, or usserted right as above specified as to inclosure, is like- w‘,*hsts\ﬁl'tg;\“’t“ufle
wise declaved uunlawful, and hereby probibited. prohibited,

SEec. 2, Thatit shall be the duty of the district attorney of tlxe Unitel TUnited States
States ‘f01 the proper district, on afidavit filed with him by any citizen district attorneys
of the United States that scction one of this act is being violated show- ou complainte
ing a description of the land inclosed with reasouable certaiuty, not givil suits. »
pecessarily by metes and bounds nor by Governmental sub-divisions of .
surveved lands, but ouly so that the iuclosure wmay be identified, and
the persons guilty of the violation as nearly as may be, and by deseripn-
tion, it the name ‘cannot on reasonable inquiry be ascertained, to insti-
tute a civil suit in the proper United States district or circuit court, or
territorial district court, in the name of the United States, aud against
the partics named or described who shall be in charge ot or controlling
the inclosure complained of as defendants; and jurisdiction is also
hereby couferred on any United States district or ¢iveuit court or terri- ]
torial district court having jurisdiction over the loeality where the land  Jurisdiction. of
inclosed, or any part thereof, shall be sitnated, to hear and determine courts
proceedings in equity, by writ of injunction, to restraiu violations of the
provisions of this act; and it shall be sufticient to give the court juris-
diction if service of original process Le had in any civil proceeding on
any ageunt or (:m])lo.}(,e having charge or control of the inclosure; and _
any suit brought under the provisions of this section shall have pre-  Such cases to
cedence for Lica iring and trial over othier cases on the civil docket of the have precedence.
court, and shall be tried and determined at the carliest practicable day.

In uny case it the inclosure shall be found to be unlawtul, the court

~shall make the proper order, judgment, or decree for the dcatuu,non of

the iuclosure, in a samwary way, unless the inclosure shall be removed  Summary judg-
by the defendant within five days after the order of the court. meuts.
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Settlements and  SgcC. 3. That no person, by force, threats, intimidation, or by any
""fg‘s“fa”nﬁgi;’:fg fencing or iuclosing, or any other unlawfnl meauns, shall prevent or ob.
ge ol;?stnlcted struct, or shall mmbxue and coufederate with others to prevent or ol

strnct any person from peaceably entering upon or establishing a settle.
meut or residence on any tract of public Tand subject to settlwnont or
entry under the public laud laws of the United States, or shall previns
. or obstruct free passage or transit over or through the public Lindx
Proviso. Provided, 'This section shall not be held to affect the right or title or
persons, who have gone upon, improved or occupied said lands undler
the Jand laws of the United States, claiming title thereto, in good faith, -

" Violatorsofthese  SEC. 4. That any person violating any of the provisious hereof,
provisions held whother as owuer, part owner, aneut or who shall aid, abet, comm!
gunilty of misde- N
Teanor. advise, or assist in any violation heuot, shall be deemed nmlt) of a mix.

Penaliy, fine and demcanor, and fined in a sum not exceeding oue thousand dollars and
jwprisonment. be imprisoned not, exceeding one year for each offence

President an- SEC. 5. That the President is hereby autborized to take sueh meas.
igﬂ\z‘fg “r’n e":‘;" ures as shall be vecessary to remove and destroy any unlawful inclosure

res toTamove un. Of any of said lands, and to ewploy civil or nnhtarvioxce as may be
lawful inclosures, RECESSATY for that purpose. .

No suit for un- Sgc. . That where the alleged unlawtul inclosure includes Jess than
%2&*}%;2"}33‘;‘&35 one Lhundred and sixty acres of land, no sait shall be brought under the
without authority Provisions of this act without authority from the Secretar v of the In.

of Secretary of terior.

Interior.
Pending suits Sgc. 7. That nothing herein shall affect any pending suits to work
not affected. their discontinnance, but as to them Lereafter they shall be prosecuted

and determined under the provisions of this act.
Approved, February 25th, 1885.

ebruary 25,1885, CHAP. 150.—An act m.xluua Jpplopuauons for the consular and diplomatic service
F bl of the Government for the fiscal year ending June thirtieth, eighteen hundred and
- eighty-six, and for other purposez

Be it enacted by the Senate and House of Representatives of the United
Consular au d States of America in Congress assembled, That the following sums be, and
d'r!l’}‘zmi“"m‘;l’!t’?‘ they are bhereby, severally appropriated for the consular and diplomatic
gem ems,m,, June Service of the fiscal year ending Juue thirtietl, eighteen hundred and
30, 1836, -eighty-six, out of any mouey in tbe Treasury not otherwise appropriated,
for the objects hercinafter expressed, namely:
Envoys extraor-  For salaries of envoys extraordinary aud wninisters plenipotentiary to
fe‘““’y and winis- Groat Britain, France, Germany. and Russia, at seventeen thousarul
rs plenipoten- fi ! !
tiary. ve hundred dollars each, seventy thousand dollars.

For salavies of euvoys extmordumr\' aud ministers plempoteun.m
to Japan, China, Spain, Austria, Italy, Brazil, aud Mexico, at twelve
thousand dollars each, in all eighty-fonr thousand dollars,

For salaries of envoys extrasrdinary and ministers plenipotentiary to -
Chili and Peru, at ten thousand dollars each, twenty thousand dotlars.

Oneenvoy extra-  Ior salary ot cuvoy extraordinary and minister plempotentmx\ to be
ordinary and min- gecredited to Guatemala, Costa Rica. Honduras, Salvador, and Nicaru-
ister. plenipotenti- gua, and to reside at such place in either of said states as the President

ary for Guatenaln,
Co)sta Ricu, ete, My direet, ten thousand dollars,

- Residence. '
Tarkey. For salary of env oy extraordinary md winister plenipoteutiary to Lur-

key, ten thousand dollars.
United Statesof  Llor salary of envoy extraordinary and mivister plenipotentiary to the

Colowbia. United States of Colombia, seven thousand tive undred dollars.
Ministers resi- For salaries of ministers 1‘3\“1@[]{ in Belginm, Netherlands, Hawaiian
dent. Islands, and Sweden and Norway, at seven thousand five hundred

dollars exch, thirty thousand dollars.
For salaries of ministers resident and counsnls. general iu Venezueli
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0'Brien Creek Road Closure Correspondence



School of F;restry
University of Lontana
August 23, 1972

¥r, Donald G. Stevenson, Dlstrlct Ranger
Lolg Naticnal Forest

Yissoula Ranger District

Lisscula, lontana 59801

ear lr, Stevenson: \
4s you know the O'Brien Creek road was closed by the LMissoula
County Courdssioners at the request of Klapwyck et al.,dt the east side

of sescticn 30 in the O'Brien Creek drainage.

Historical evidence and non-official comments by a nurber of
individuals, Hi Stoutenberg included, indicate that the O'RBrien Creek
road was used freely by the public for many years until zpproximately
11d-1970,

The closing of this rcad has in effect denied the public access
to the public lands in the upper drainage., In conseyuence of the pro-
visions of the Multiple Use Act which provides for the recreational use
-of Forest Service lands in addition to timber production, grazing,
-water resource development and wildlife, the closing of this road ob-
structs the full utility of this area.

¥ith the current and expanding recreaticnzl pressure upon
federal lands it becones 1ncrea31nglv important to protect the public
right of access to federal lands. Aside from the mandate of the lﬁlflole
Use Act, the important aspect of spreading resource use over a wide
base to minimize impact upon the resource itself is a part cf the
problem, In this respect the use of naticnal forest areas immediately
adjacent to Missoula such zs the Rattlesnake drainage, the entire Blue
¥ountsin region and other similar areas can provide day and weekend use
and thereby relieve some of the pressure on the more remote wilderness
‘areas.

Further, the O 'Brien Creek rozd closure, vhich as you know is
not an isolated instance in this area, is a sociolcgical problem in it-
self, the ramifications of which are well lnown to you. In this respect
the Forest Service shcould take the role of representing the general
public in preventing or circumventing such rcad closures.

I knov that you have comnunlcgted with the Lissoula County Com-
missioners regarding this road (letter of 11-4-71) stating your opinicn
regarding the closure of this road 2nd do not in essence agree with ths
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obstructing of this road. However, when we discussed this situation,
you indicated that until there was a timber sale on the public land in
th2 drainage, access for recreational purposes »ould be glven a low
urlorluy.

In conjunction with my thesis research on the subject of access
to zublic znds, I would like to officially reguest that you take im-
madiate steps to secure the opening of this road in particular and
otasrs in similar circumstances (the Rattlesnzke road especially) for
public use. I am basing this request upon the following concepts:

1. The mandate of the Multiple Use Act.

2. The need to make internmediate (BOR Type 3) areas generzlly
available to the public to reduce pressure upon the w1laer—
ness areas (though not necessarlly by road).

3. The Forest Service as a land administering agency must pro-.

"tect the public's right to use federal land.

L4. The Forest Service must respond to the changing socio-
economic needs of the country and insure the proper utility
of public lands.

Further, why does the Forest Service have a 60 foot wide and half-

mile easement extending from the west side of section 30 communicating
with federsl land if this. easement was not intended to communicate with
an existing public road?

- I will be looking forward to your response to my letter,

. Sincerely ycurs,

V. A. Ciliberti

cc: D. Aldrich
S. Yurich

. Hansfield

Metcalf

Shoup

P
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0'BRIEN CREEK DRAINAGE
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REPLY TO:

SUBJECT:

TO:
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UNITED STATES DEPARTMENT OF AGRICULTURE ‘
FOREST SERVICE ,

Lolo National Forest
Missoula Ranger Distriect
Misgoula, Montana 59801

September 8, 1972
7720 Development Roads

O'Brien Creek Road

Mr, V. A, Ciliberti
School of Forestry
University of Montana
Missoula, Montana 59801

Dear Mr, Ciliberti:

Thank you for your letter and concern over access to public lands.
I would be most interested in a copy of your thesis.

First let me state that it is ouf policy to retain whatever right
of access we may presently have., We give this high priority.

Several years ago we looked into the specifics of the closure on
the 0'Brien Creek road. We found the history of locked gates and
partial closures at various seasons of the year enough to indicate
that various landowners were exercising control over the road, and
thus denying prescriptive rights to occur for the general public,
Examination of .county and Forest Service right-of-way records re-
vealed there is no recorded right-of-way across Section 30, T.13N.,
R.20W. The 60-foot wide half-mile right-of-way easement that you
mentioned in the S.% of the S.E.X% of Section 25 was retained in a
land exchange with the Anaconda Company made on February 11, 1941.
The reason that the right-of-way was retained was for possible
future access up O'Brien Creek. This is a common practice in all
exchanges we make in accordance with the poliey 1 mentioned at the
beginning of this letter.

Obviously the public must have the right of access in order to use
and enjoy their lands, We feel that the degree of access must be
accomplished on a planned basis to insure proper use of the lands
and their resources, We are dealing with this question of kind
and degree of access in our present multiple use planning efforts,
When this planning is completed, we will develop an action plan
for obtaining needed accesses. O'Brien Creek is located in the
Petty Mountain Planning Unit, and we hope to have this plan com-
pleted by July 1, 1973, Roger Lund of my staff is coordinating
planning efforts for this unit, and would welcome any additional
input that you have relating to this planning.

The time required to do a good job of multiple use planning and
limited personnel skilledin right-of-way appraisals and negotiations
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control how fast we will be able to proceed with new acquisitions.

'We give acquisition priority to those accesses which will result

in the greatest total benefit to the various publics and resources,

We are acutely aware of the access needs, especially around Missoula,

and agree with your philosophies on dispersal of use, If we can be

of any further assistance, please don't hesitate to contact my of-
fice, -

Singerely,

DONALD G, STEVENSON
District Ranger
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: - o et/ Sl et Hans ¥. Jensen. Box 133.
0: <. o . i Z/ L - Ceri} o Browning, Montuna.-
Bourd of County Corvaissioners’ . ' o ST October 27, 1946 75
of !issoula County, lfontana. : -
Jear Sirs and fadam, . ~ .

In repiy to the undated letter received fron your Office
ing the closing of the 0'Brien Creek road by the placimg of 2 padlock
te in the South .est Tuaﬁtcr of Section 232, Tovmship 13 Hortn, Runge

I wish to state that I did not Xnow that a padlock had been plceed o

"Also that it is not my intention to keep this gate locked and A
ng a letter to Mr.Barrington who nas the lease on my property to -
is my intention to leave the rozd open as far as Hagrerty gulea
nters, plenickers etce. who wish to use legzerly Gulch as a route
to 31ﬂc<_3tn. :nd the country bcyond. However I believe thot the opinions of the
County Co*“sg-onc s are in error concerning this road as a fnnrcﬁ of the Recordz i
Illl snov and I v sh to uuﬂte the *ollow1nv acts for Jou” 1n-orm;;-ou.

01

~ oy

to thc lands in. the S 7 ‘uarter Soc. 28 ;wn l; u.,..20 Ve grd

2 Sec.29,. Twp.13 N.,R%.20 . and phrt of tne Fast portion of ”;c.,o
20 ¥.( Hap on File, ﬂlsaoula vountj Courthouse ) through which ths
eek road passes. o L
2k "Right of - Jaj" which hgs ever bpen grknued through this nro crtjv'
vy by the name of Huggerty, for the purposc of travel etc. to and
anci in Haggorty Gulch. This right of way was through the east hal?
hg’afo‘- mentioned ueu.29, and has since e’duund ; Doy e

’ '

ak xd ut the east. end of 589.30 Sa d sign end gatu haveibeén on the rcad
r over 15 joars.. : o i '
5ute was Kepu padlocked by the forme"ownerg of tnls propexty and was
her fastened by a padlock which was the property of the U.Sl‘orest Serviea. |
.&hc road beyond the huse and my property in Scc. 30, traverses the laad oclonﬁl
to "*.John Xlapwuyck and is a Forest Service road. I have discusnsed this road
with Mrilyreck of the U.S.Forest Se¢rvice and I have alway”'a~loncd such nersons
having legitimate business or reaséns to travel througn the ranch yard entclos-~ing -
the erea around thaz houss. : ‘
‘6.Tna right to travel through R prooertj,aest of the center line of the afere—-
rnentioned Sec.29 and east of my Orchard fence in Sec.30, cannot be clainmed by
"Right of Usage" as persons who have done go trespassed unlawfully through
privato propcrtj,through locked gates,and without regard for the posuud.“ho
. Trespassing” signs, which acts constltuted an infraction of the laws of the
:-utate of Monbtana., '
7.The U.S.Forest Service has a rlght of way through this property at all times
and the only other parties concerned who own land vest of my property, fr.John
Llap«yck and Mr.Cyde Maclay have both basen granted "right of woy" through ny
property for thes purhoseﬂ of travel ahd dr1v11* dtbeﬁdcd stock to and from:
thair lands. T - Lo

‘B

- 0N

&
"3

Fo
3 by 3
b )
’-l-

A, |

o v
IE

In view of the above, I do not understand wHat the County Commissioners mean by,
tuote,”"That in-the opinion of the County Comnissionere it is necessary that this o
road be opened to travel(vest) to lands west . of the gate in yuestion., as un:r*-
arc no private or Counvy lands west of my property other than those. p*cv*ou
imentioned. I wish to repeat that no restrictions will be placed on public thoroush-

fare east of the center line of the aif o*»wentloned Sec.29, excepting that rotss
must o kept closed by users according to law. I further wish to stats that duz to
tha havoc created on my property, by pmeluLUOUo'ohOOulng, theft,and breaking znd
entering of my housk, which,under the law constitutes a felony, I, as the ounar of
the aforementioned property in the west halif of Sec.29 and the east porti01 o?
Sec;BO, reserve tha ripght under the Constitution of The Unlt»d quﬁ es gaﬁ‘as a,
Citizeon thereod, VO resirict and if necessary refuse the rignt to uf“V i znrougn
LR 5 VIR A B Ulewa vl
rLy wes

57 Pnogg ty west of the aforemenvioned center of Sec.29. — cf/”
. S e /// ///f’~J/ o Bl
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"In cennection wi

76
Hans ©. Jenren, -
P.C. box 133, Brovming,
iontanua.

Zoard of County Comaissioncers M Vﬂﬂhé" 19, 1940,
of liissoula County, lontana,

bention: Jo‘]n ;(]_ap;ju(\_?-z-c«“/p/w 74 éﬂ%%"fa_jmw
;24;7' - ;67/ 2o 674;Eij5_&~¢h£%99
' | &7,

_ ng“‘ referring/to the undeted letter receivad from your offica
last month attested by thae County Clerk to which your sigrnature vas placed,
th this letter and other informationwhich I rccoived I
is soula to investipate the mitter of the gite und 'i,llocb

aade a trip to M

-~ which you siated in.your: *ctter had beon placed in the JSouthwest Juarter of -

Sec.28,. Twp.l3 M., Range2C .. 1 also found that znh Order hod been served

by the Sherzif in coqnautioﬁ with thne aoove, thougn no notics of such action
.haa deen f rwar“ed to ne.: o ' B

L.

o - J;;le in digsouAu I took photograpns of the O'3rien Craslt road at
“the point namsd by the County Commissioners and culled Lho stiontion of reli-

THARS I15. 10 Cm'l‘ PR lU‘

4!& 5 P4 IJ...DL.\, I0R All’v Ti{n R LVJ...}L B;;...u ..)UCH ll G-T Ci I".‘JJI.O'.;-.»

able w1tn*55ﬂq to the“u’ariCJ Grgek road in this Section. For yoar. w.;or:“tiuu,:f

wl‘is XS LT A f.()(—tv‘.r e\ I U c)r\ (39 ﬁ“ ‘.—".",,‘

e LIA.J MOl Gk AlETah U Olhuv e

> ﬁE O'B”IFW CR.
28, Twp.l3, Ranee 20 4, Ci,FOR THAT ﬁAT?ﬂR,buL"AMJE EISH IN SHC.WR8, RCH.LLES

I an at loss to undor tdﬂd the actions of tha UYissoula Countv JOﬁ-
asloners in this mattor. ¥or your further informetion, Y hought thae 0
Creek orO“urtv upon my Honorable Jlschdrga from the Uaited Stuius lavry o
the intention of muking tissoula my hows. The zetions of the Couaty Cosua
ia connection with the above mentloned non-existant gate and padlacx and
resuliant nawapeper articlo which appenred in the Yilssoulian®, not to xention
property damagze which has sincs occurrad on the ranch, signs torn doza and dushroy—~
ed, fuC., heve alrecdy cuused me considsrable cmaarra:fzant end extense and are

1 ans Aure walch I consider danmaging to sy personil reputalion and Sharacter,
rafore, unless an immediate and zatisfectory explenation is plven wo in thip
ter, I ohall conslder it necesoury to take further action for wy owm protcctioﬁ.

g+r

\.

CC. To all parties concerncd,
II

Dear John,
NaiEkuERny How's everything going dovn your way”? They haven't thrém you
in the clink yet for fericing your own proparty have they:Il an
sending you copies of my letters to the County Comm.s and as 'soan
#s I neve time will type you a copy of the letter which I recelved
Prom them. How's the Mrs. and Fanily, Tell thenm “iello". SincBalywns . o
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TRANSFZRS. OF

.THESE THRAINSFERS; Made ard entersd.into this 4th day of Sephember 1953, by -
and betz=sa JANS . E. JENSEN and CIAUDIA S. J"\ISE"E pressntly residing in - -
Havre, Hontdna, and JORN KLAP¥IX and FA3IDA KiaZ ”Z“, mosenw y2sialng in’
..L.ssoula, ;.ontana, WI’BIESSA'E’I' ‘ _

‘ ' " Tl Thdb for and in consideration of the suam of

Ona Dolla,. (gal.OO) ths reca:.pt whersof is hereby acknowladgsd, and other

good and valuable: considerations, tha partiss above-nanmsd by Lhess presenis -
"to hersoy agree t,o transfer,” ecach party to the other, for permanent ovmer-
-ship,’ tas 1ollowj_n° described Dropert* es, in tha maxmer here:.n dnsc*loed- "., -

:.‘ el

PR Bahs B Jensen and Clandia ’s.:"fJemaen, £, John Klapwick ard Frisda L

K Kl_apvvc&, tha followi..g descri‘oed proner'by andx a.]l r:.vhts thereta'

f;&. ‘.ti'act. oF; la'v‘ located_ aonra*cmawly in the. East Ealf o£ Sectlon 'I'h:.rty,
‘Township:Thirteen Forth, Rangs Twonty, West, M,P.L" “which tract contains i
all ofithe progerty c"med by Fans Ei-Jensen and Claudila S, Jensea in said &, " .
 Section: Tuirty~(30); Township mirteeen Horth,’ Rango Trenty: West, X, p.A', _»_.: L
rnore ac\.mi,e N cvsc*lbed b@lo*x, S S
L g Commencino at’ point ‘Io l, wh:lch lias on ths . S
-'Sectionslir'e cesmon™ to _Sections ’ﬁenty-xune end Thirty, 230.88 feeb South-
‘of the quarter-corner between Sections’ 'fmi.;y-nine and Thirby, ;.ovmshln O
'rh..rteen Horth,: .‘anga Tmnt*r, Wosty MePol,e: v - :

. .7, Thence 583 033 52%,a distance 0f:202.72 f2et. to corner #2' L
*’Thencs, 11.22 59t 58%, a distanca of 290,44 fest to cornar #3, AN
Thenca! . 3..!+ AL 02""%’, a:distance of 281 feet (281, 47cor"ection)to corner #L;
“Thence . N.15 ‘25 02'%, a diatance of 382,71 faet to corner f5; - 5

Thence 3,7.; 348 58‘7“1, a:distance of 150,00 feet to cornsr #65 - - E :

Thenca S, 25
Thencs 5,15 .
Thenes S.50

SR Tﬂenca }1076:
.-+ Thence ;. 20
i Thence 33-760

¥ Thance S. 6

38% 527F,.a distance of 865,83 fest to corper-#7;0 T
_corner #8;

‘581758, ardistance

1327 osnw,; a diastancs.

LIeyiie o, a’distance

-38% lO"?I

220 0173, a distance

‘a.distancs
37% 32"’?, a.dlstancs.

0% 161.87 feet

of153.1 faal.-
of 702,85 faet.
of 598,01 feeb

of 399.40 fset

of 807,96 Teet

to
to
to
to

to
to

#93

cornar

eorner #10; -
#1Ls-

corner
coraer #12; .
cCoTner L"——B’ -

*". Thence S.730 8647, 37213, a“distance
‘z-*Thence S. 23 471335, a distance

of 1583,89 fest to Corner #lij - .
of 242.L0 feet .to corner FA5; .

. . ‘Thence. 1‘3’.[;30 251, 29", adistance of 197.54 feet. to cornsr 3’7’16;:‘
77y Themes H.62%: 211 A57E, a distance of 298.13 fest to covmer #17; . -
‘i Thence Horth along the.Section 1line{of and) conmon to Sections T'e:ency. -
nins a.v.d. "’hiz*by 'bo m.m" ,7!1, the pomt oi‘ comercemsn». . e

nsen, dav*'e, ;&ontara.'f e

CIRES-FIz 2 1924 o ' o T . ar ’ o
‘ch‘.{, John ’CI.apmyk and Prieda }C!...p-':y&, to Hans B. Jensen and Claud_a. o.Jensen, -
une *”o.u.a"ing dnscr:.:ad pro'\s"c.y ard a.:L rights. m;B;@tO’ ’

4

-\ tract oi‘ Iand lacated an“onmtely in the Northeast portion of uhe Souri';r':rast
'Quarte; of. Seccion T'JentJ-e:.uht ,To":nsmp Thirteen North, Range ?.“'F“ntj‘, west,
AP M ?rhich u"‘ac" is desc*n.bed by the enoineer 'vho surve:7-=d it, as foll c"rv
(Page L) _
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i Pags'l, chtinued.)"“‘

the Quaz-tar COmer between Sactions “'hirty-three and ’Pventy—eigntd Tcmnship
Thirteea North, Range Twenlty,: West, M,P.M.,: T ran a 'oie line N. O 03' East,
a d_,s.a.nce of. 117.93 feet to point of beglnnings :
A _ Thence H.[+3 L7, & distance of 495.53 feet to corner “2,
Thence N. 27 59 09"%, a distance of 357.8 fest to corner #3, .
Thence N.510 201 53", a distance of 1484.34 feet to corner A,,,
Thence . E’.Z;B 537 ,1"%, a distance.of .654.81 fest to corner #5; .
-Thence N.. 3 08¢ 07"‘:7, a.distance. of 393.09 feet to corner #b;: .
.Thence H,: 0°. ,.-»ﬁ'- - = 3y & .distance of 36.8 feet to cornsr #Ts said
corner ‘being N.89° 54'E. a distdnca of 691.3 feet from the b corner cocumn ‘
to ect.ion Twenty-nine and gection Twenty-elghty ' i AR
. - Thence-ran.North 83 54'E.. along said. Quarter li.ne a distance of:
1961.9 feet to:corper #8 -which 18 ths.center: of Section. Trwenty-aighty .7

S gre
of ‘both- par‘;ies situated in sectiomz mﬂtyue*% ght, '“vzenty«ni.ne and 'I’hirty, by
~means’ of established roads or: easemsnis, or whieh may:be necessary to: eitfer:
‘party or their heirs'ora assigns .for convenient accessibility. 5.8 included in .
" this conveyazcs, bub bolk pariivs: promise-to: kesp boundary gates ciosed so as
,' to prevent:livestacl: frum mndeﬂngm or; from. Lhe pmperties of the parties:

; %issoxgé’,

A Cooy of thia transfer of pmperty to ’oe ﬁled witix _{'.h.a- County Cleric and
Recorder of msom Coun“cy, issoulay. }!ontarv_a.; ‘

dontam
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7ol reek,
: .whxcb stabs deep Lmo tﬁe Grave

~Half‘a* century aco,

1 ;town supported by ‘a
sawmilk: ¥t had two rai]roads, d
"narrow*vauge line ‘connecting to,

W Bayes-Spur.and:a- ‘standarg ‘gauge |

. roag: With' 'a_'Shay gea.red

ihams ,De~

presswns in-the- grotind along ‘the’f
4 .

edge-ofith _vbenchrush
the!

1t‘ contamed -

buzlteb'y" arpe
limber to: Hayes Spur;- a siding on."
the «Northern’ Pacific Railway.at

1te of the old Buckhouse

represented qmte ‘a.d up for: the -
dmky engine ‘and five or’six’ small .
cars of lumber, even though it was

lofs of’slab: wood to: make-the- trip

casxonally »Jumped'- the-- track but

' mere was: no need: ta call a wreck- 5

hn{Tailroad ; vas: buxlt.. 4‘/.', :

‘Charlie’ Graves, dude ranch pro-
rietor,’ remembers He wa a,boy
t.here, too, "

ead | of the plston and rod ar-’
ranger_nent wmch was’ . farmha.r

Shay company. the other common
| type-of -geared locomohve used .in’
) c’gln.o"belrw buﬂt -by’Heisler.

'Graves recalled that he and

'perated by= rn Harper ‘and ",I'ogn et

-.’Baud“

At first:the logs were carried ‘to
e:mill o chutes. Remams oEf .the

g igher
‘grade: of'workers welenhose ‘who

{aster ‘and” faster. One, by
he® boys.- jumped: - Graves,

tone;
ac'ed bout 8, was ‘afraid to ]ump. _

A‘.threw 'dirt?on the-chutes: neaxk the Bein

lower end‘to Slow: the log
they wouldn .
. mill on: theu'- arnval

s{te farther up‘the™ creeki-'a'xd ‘a
new: system of chutes was-

whxcn became the- sxte of the [own
= Curing’: the - eraht -years* the ~mxll
_nparated- there -
“cut 30,000 feet-of ‘Jumber - a: day,
empl loyed "about. .30 ‘men, ‘and. an-
" other 30 worked in the- woode

rock slide and winds up

“Bulthé: engine , was-stopped . by

marks of the. \vheel flanges showed
in’ the: bumper:»

the" boys?. 1le-did.-nol. = he: had
brakes:put on_the handears.
*~O'Brien Creck* had* been - settled
Iond heforé <il -had- its.shortlived
town. Xd. Hayes at the age of 19,
filed a claim.on Iand in the va]ley
and extcndmd south _m the 1860s,>

oula. T TP= Darrow - gaude -railroad; was

)

A TP v Ly, BRSO, (P

"(C‘ontmued o, Pa g ?",, Col.. 5);

- PR

and’ Balrd to haul’;

ecalled that’ the steam pres-:gfv‘x
~ B

standard. gauge :

the’ timber bumper.. at ‘the ‘end -of i
the-trestlerand. long afterward-the”

~Did Baird whale the tar out’ of -

Lumber -from the . sawmill in- O'Brie
- ior loadmd on the .Northern Pacific

ThlS canpsed bmldmd was - the h
-0’ Bri reek was the scéne of a m:

from the are e of thy

N e
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was. used to.strike. rapid- blows.on

. the ‘right ‘hand:" It ‘was regarded

*Ibull: cook:*was “Tom: Sparks, - who|

‘l'vator man-at the Masonic Temple

‘| amazing memory: for..detail,- said}
‘ithe flrst school-was-a log -struc-}.-

(Cont.nued frorn Feature Pa'—'e),;

0" "l and . couldn’'t hold" 1t. Soon
arte‘ the' vaLey had oneofthe

."‘~"'La e

colo::ul c_"e.

m tne Valley, repute .
ly ;_'was gsse .James irider. He
pever -czrme right:"outfand : sald
s0;> but =2 often told” clnldren “of
neighborizg - ranches “of . detailed],
adventurea of -the: James .'gang,
adding “more: than:ionce: that:the|
notorious- outl !
my table.!
- Graveés* remembers seemg
“fan -a. gun.“In "this . maneuver,
used: by ‘the. gun fighters - "of: the
old- weet .the heel of- the-left hand

the hammer -of the'pistol held in

as'a faster ‘way toempty=a. dou-
ble:action revolver than by pull—
ing the: trzgger

“He did it lik hghtmng.'f Graves
remembered..= . . -

Among the mill. employes ‘were
Black. Al Fowler, the sawyer, and| -
Long MacMcDonald,.who wrestled|
logs: ont6:ithe:saw: carrlage..The

afterward was- for- many- years ele-}

and became widély-known. <% s:ry
Cook;-: whose.:letter - reveals “an

ture at the: foot of Haggerty Gulch F

1'% Going ‘Tnto the real’ luxury class

i ,' Mlssoula m 1007

. .'This.. bulldmcr was -replace 'in
1911 by one of planed lumber which|
¢ He was- below t‘xe requn'ed ave was.‘painted white. Cook recalled|?

that it. had’a-new-world ‘globe;}a
dlctlonary ‘on ‘a stand; four: reflec-

tor:: style oil> lamps:izand.a'vnewt -
water bucket ‘all remarkable- edu-‘
-{]

| the - school . board: had;d- well dug,

ehmmatmg the. trxp by older bdys}.
to.'gety buckets-of.: water .ffom al

spring.¥- The: "~stub ‘of~this ‘pump

still.« remains’-.among - the" wavmg,

grass
Attendmd the school qmte rem-
larly was- ;Zeke, a.;giant ™ Great

e\ Dane,  oneof - two~pups of “a’dog|.
b rpurchased by the Cook family: fro'n -

an’ Uncle: Toms Cabm.troupe ‘in

I Cook” started school at ' .the. old'

Willard' ‘building, in’ 1906 .with Miss
Minnie “Spurgin’ as’ the " teacher.
Miss  Fannie " Robmson ‘taught the
second. . grade.’ The . Cook ™ family
lived in a cottage in the orchard

‘of . the.. Prescott -place,- near. . the}
State, Unxversrty,:and ‘moved to}’

O'Bnen Creek in 1908. They moved

> back;to town in 1911 after spotted|
fever. had.. killed " several OBnen

Creek. residents, T i
~Now, ‘nearly half'a century later
potted fever- and.-the: unnarned

town-in:0'Brien:Creek .are :gone.

-Vaccines + produced - by -research!’

have ended spotted fever, and. the
inexorable processésof time: have
wxped out-the once-th::rvmc7 com-

Birthday- gift:" Bake .13

“The teacher. there. in.1910 was:Miss {Ion cookie layers with crushed’ u;-

Laura Cool who - has b}een,g‘\:lrs

sue” paper or cellophane straw..

) Ze "soft]

‘| at*the - east. end of - the .open.-pot:|chocolate cookies - “and* #ecorate
- tion- of the valley Thjs was-re:|each with initial out of white frost.
-| placed :in +1908 with an: unpainted |ing: Soft - cookies stand travel, but
+| board-'school farther.up the. .valley. 'wrap “each individually and cush-|3
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Commissioners, also
There are about
it has becn maintained b
and persons are living to prove it.

for 5% to 6 miles.
,000, or more acrce. of public and private land which use thy
'

d it for years

rs or longer

and have use

p this public hirf wvay
for 60 yea

drive u

000 to 60
rien Creek - road,

3

It might be very valuable fer you and the County
Missoula County

to
55
0!
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\yf“ Missoala, Montana, April 18,.1960.

!
4

Mr. Vernon R. Peterson,
County Znginser and Road Supervisor,
Court House,

Missoula, Montana. ) B
Ra: O'Brien Creek Road.

Dear Mr. Peterson,

iie own lands which are served by the O'Brien Crecek
Road, ve raise livestock and we move our stock in and
out from our lands and pastures by means of the O'Brien
Creek Road. We travel this road with trucks and vehicles.

Recently, we have been told by an owner of land
along this road that he was installing gates and
- eattle guards, and that he proposed to regulate the use of this
road- .

The O'Brien Creek road is a very old and long establdished
public highway, which has been worked and improved by the County
from time to time over a very great many years. The obstructlions
which are now installed by Mr. Jensen and which he anticipates
to install to prevent use of this road are obstructions and
interference with the use by the public of this old public )
highway, This road is of great importance to use now, as it _
has always been necessary and useful,

Perhaps, it might clarify the situation if we quote
Section #32-103 of the Montana Codes: :
"PUBLIC HIGHWAYS DEFINED: All highways, road, lanes
street, alleys, courts, places and bridges 1ald out
or erected by the public, ORNOW TRAVELLZD OR USED BY THE
PUBLIC, or if laid out or erected by others, dedicated
or abandoged to the public, or made such by the
partition ¢f real property, ARE PUBLIC HIGHWAYS, =,

The O'Brien Creelf road is such a public highway;

And agsin:
Section #32-1009, Ravised Codes provides: .

"It shall be the duty of any person finding any
obstruction upon any hignhway of this state to
forthwith notify the road superviscr of such
obstruction.” " as

This letter is for that purpose, to report to you 429 the
Official in ¢harge of public highways for Missoula County, that
the U'Brien Creeﬁihighw&y is obstructed, &nd ought to be opened
for public use without interference,

Sections #32-1003 and
F#32-1004, and follewing sections provide f'or the giving of
notice to remuve obstructions and penalilaes ete. 3.0 Szetionf32-1020.
¥ary truly, ‘4:)""1 o A “’;"""'-A,m /i

, N I ” ‘t‘. o Fo PR ,"b’ ;,"./ <

g AR
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January 12, 197 82 &
' . JAN la 197
Missoula County Commissioners
Courthouse, iissoula MISSGULA TO. SURVEYOR
Dear Sirs: ) .Bv Y <3

8y way of introducing myself and my complaint, let me say that
I am not a lawyer. What I have to say quite possibly will not be
in exact, legal terms but, if you will check your recerds, you will
find it to be the truth, oo

I live in 0'Brien Creek on land deeded to me by my father. At
the time my father, Hans E, Jensen, bought this land a number of.
years ago, the O'Brien Creek road was locked and positively not open.
to public travel whatsoever. A thorough check of the abstract con-
cerning this plece of land will prove that this road has always veen
privately owned. A letter fwcm the Missoula Abstract Co., now in
my father's possession and shown to the county commissioners several
years ago proves this. Even mors interesting is the fact that sev-
eral land owners located further up the valley leased rights—of-way
on this road from the owners. This, also recorded in the abatract,
farther proves ths private ownarship of thlis road through my prOper~
ty (Neil H. Jensen) and that of my father {Hans E. Jensen),

My father has a copy of this abstract as well as quite a few
other legal documents testifying to our ownership of this rdad.

Vie can certainly prove our ownership of this road and have
‘done so in the past. None the less, the County of Missoula has on
a couple of occasions quastioned this. (I sincerely believe that
'harassed us' would be more exact.) Each time my father has taken
time from his job, draggsd out his filles, and again proven that we
do in fact own this road. Purithermore, if you will check yowr re-
cords, you will find a letter from a previous County Administration -
admitting that the County of Missoula has never had any easement or
right-of-way through our propsriy.

Now this same abstract also states that John Klspwyk owns 2
portion of the road further up the valley from us. Now I want to
know just what gives here? VWhy is it always our road that 1s
questioned? Vhy never ¥r. Klapwyk's? (It should be borne in
mind here that the particular part of the road where John Klapwyk
now maintains a locked gate was a poftion of my father's property
that he traded to John Klapwyk for land further down the road.)
%hy can John Klapwyk keep a locked gate on the road? If it is a
questionm of 'Public Usage or Access,’ then surely both these parts
of the road would be subjsct to the same conditions. Thare is
public land adjacent tc and above ¥r, Klapwyk's portion of the road,

Several things bring me to write you at this tims, First, oy
wife, S. Lynn Jensen, went down to the County Surveyor's Office in
the courthou e to ask that the county not maintain our road. This
was becausesa personal conviction we both shara that county funds
should not be spent maintaining private roads. Also, we desired



at least a bit of control over our road such as keeping out drink-
ing parties, etc, tie feel that if the road were not maintained
perhaps we would be spared suvme of the trash and litter unlimited
public use brings,

Uy wife on Dec. 7 was informed in your Surveyor's offics that
there had been, among other things, "a court case and lawsuit” against
us over this road, She was also told that this same road had bheen
a county road for "75 or 100 ysars." Now I don't know where the
county surveyer got this information, but I can assure you it's
not trus. I for one would be very interested in seeing your files
on this suppessed lawsuit. It seems strange that we weren't included -
in this suit since it was suppesedly against us.

Despite the fact that my wife protested your equipment on our
road, you have gone shead and run mmz your plows through our place
anyway. Fox this In itsell wouldn't be tco bad, but these same
plows have been knockling over and tearing up my fences. I have
pictures of thig., To top things off, one of your men tore down a
sign I had built on our gateway at the beginnihg of our property.
This sizn stated that this was a Private Road. Although traclis in
the snow satisfied me as Yo who had done this damags, the next day
our neighbor, Elsie Whitman, told us the county exployse freel$
admitted tearing that sign down. Now I want to know: since when
has your agency had the right to tear down private property without
even attempting to notify the owner? I think someone from the
county owes us this slight courtesy.

Today a county man was up the valley and placed one of your
signs on this sams gateway, I built that gateway and certainly
didn't build it for a county bulletin board. This sign was to the
effect that the next 1.7 miles of road was narrow and had no drive-
outs., One~point-saven mlles of road corresponds exactly to that
porticn of the road my father and I own. This brings tse back to
my original question, Vhy is the County of Missoula so anxious to
take over just eur portion of this road? ,

The same man who put up this sign did drive into our driveway
and up to the houss. Ky wife was homs abt the timg. No sooner did
he drive in than he turned around and left.

I certainly am not aware of any government' agency's right to
seize property in this manner without any payment or settlement
whatsoever, Your continial harassment has made it clear to us that
thls is exactly what is being attempted. Now if somebody with the
county wants to talk about buying this portion of the road, or for
that matter if they would just consult ms and my father about the
road, ws would possibly be more receptive to your ideas,

Over the years my father an{I have been more than fair in
letting responsible pzople nse this road of ours. Cur road was not
shut up or locked this summer. Yet my neighbor, John Klapwyk,
locked his portion of this road--at the point and gate previously
menticned, 1.7 miles from our gateway-—to everyons save the Forest
Service and Elsie Whitman.

83



page 3

%e have been fair, but I can no longer overlook this damage
to my property. I must protest these actions very strongly and
immediately which is my purposa in writing you thls letter., A
lawyer is looking into this matter for us and you will hear from
him; ~ it's just that in the face of this latest damage, I can no
longer wait quietly for him to finish his work.

If the county had taken time to contact us, they would have
discovered that we are not trying to keezp the public out of 0'Brien
Creek. We are currently in the process of negotiating with the-
Western Montana Fish and Game Association to construct a road along
‘the soath boundary of our lands which would give the public a guar-
anteed access to the valley above us. It may be possibZe that the
U.S. Forest Service would build this road. The present road, our
road, if wa relsased our rights to it to the county, would tut
off several simeable chunks of our land from water. This we cculd
not tolerate, Does this zoind reasonable or not?

I will asgk you again to please not destroy any nmore of my
properiy. ‘

Sincerely yours,
Neil H. Jensen
o S

I I s

nhy/esj

84
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K_?J' Missoula, Montana
\AY Juna 24, 1960

TO: Anthony F. Keast
County Attorney
.Missoula, Hontana

Dear Sir:

‘ There exists a long established public highway in
the O'drien Creek Canyon. Neglect in maintenance of this

road has resulted in its now being rough and in poor condi-~
tion. But recently private persons have assumed to erect
gates acroas this public highway at frequent intervals.
These gates are often padlocked. This makes tha proper pub-
l1ic use of the highway difficult and constitutes an inter-
ference with the enjoyviment by the public of a proper public
right. This public highway 1s necessary for public use for
persons owning property along and beyond the highway, and also
‘hinders the right of the public to enjoy access to the public
domain (U. S. Forest) lying beyond the end of the highway.

Yt is recquested that the County of Missoula open
this road by removing the cattle guards, gakes and other ob-
structions now interferring with the use of the road. And.ycu
are also requested to do oome necessary maintenance on this
road so that it can be freely utilized by the public.

Very»truly youra,
Wo Co Maélay

)
Byz_Mﬁ_iz:’%ﬂ_»/ﬁ_%@f
. His ttorney5~,5%<

John C. Xlapwyk

py: FeonLe Relece,

His attorney

ce., Vern Peterson, County Enginear
cc. Honorable County Commissioners
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87 -

WHEREAS O'Brien Creek Road from its entrance from the Blg Flat Road

their means of ingress'and egress to their property,

Now, THEREFORE be it hereby resolved that the County Comm1551oners

of Missoula County ﬁo declare and reaffirm that thls is a county road oy

_‘rlght of use and is declared to be public right—of—way from the Blg Flat 'ﬁ%7 .

. Road uo to Section 30 T 13 N, R 20 w and that all obstacles on said
rlght—of—way such as posts, cross members over the road 51gns such as nﬁ]:f:
"No Trespasszng", "Private Property"~ etc¢, be removed and that the

public may enjoy unrestricted freedom of- the use of O'Brien Creek Road. E:~'ﬁ‘ .

' Dated this 29‘&;;_&1‘@;@5 Decenber, 1971.

PO
- L
. L

BOARD OF COUNTY COMMISSIONERS, =, .

. . - Commissioner.

. Glerk‘and Recordar.



RESOLUTION NO. 11

wHEREAS, 0'Brien Creek Road from its entrance from the Big Flat
‘Roaa through Sections 30, 25, and 26, and to the Forest Service
Property on the West has been recagnized-as a road since the late

1800's, and

WHEREAS, county road"equipment has serviced portions of this raad

——

in the way of gradlng and SNow. plnuing For many years, and

wHEREAb, landcuners and r851dants have alwsys used this road For

“their means o"lngress and egress to their property,

;NDw,'THEREFDRE, be it hereby r9501ved that thé'County Commissioners
of Missdula County do éeélare and reaffirm that this is é county road
by right uF'use and is declared éo be public fight-of-way From the Big
Flat Road up tq Sectidn,}ﬂ, T 13 N, R 2U Q; and that all ohstacles an
said ridht~0f—way such as posts, crossmembers over the rﬁad, éigns.such
as- "No Trespassing“, "Private,?rnpéftyﬁ, etc., be removed and.thaf the

public'méy enjoy unrestricted.Fréedcm of fha use of O'Brien Creek Ropad.

Dated this 24th day of Febrqary, 1972

BOARD OF COUNTY COMMISSIONERS

.

.J

‘ ' ; =Xt
O’&er 7/ 12, §§
Comm1551oni§ x

(e {,z““, —
—” Fommissionar

RTTEST:

l///r 5’67 CEZAﬁuHLa/)

Clerk & Recorder
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L,-A;LW OFFICES OF
MURRAY & HovurT

407413 WESTERN BANK BUILDING
. POST OFFICE BOX 246
MISSOULA. MonNTAaNA GOBOL

AREA CODE 406
7254980
7854081 -

WILLIAM £ MURRAY INTERNATIONAL .
HAROLD L. HOLT CABLE ADDRESS
‘ BENGOSHL -

JAMES K. CURTO
O) COUNSEL

March 15, 1972

' Mr' H w Stoutenberg,;cnaﬁrman
BGard OF COmmissionars. j
‘M1ssou1a County: Courthouse

'<7M1ssoula, Montana 59801

Re: . 0' Brien Creek property of Hans Jensen

Dear H1.

-

Thank you for your letter of 2 March, 1972, with its
enclosed copy of the County Surveyor's report of his inves-~
tigation of the condition of. the fence .on Mr, Jensen s

property.

: As 1 indicated during the course of our meeting in

. your office on 17 February, I had personally inspected

the fence with Mr. Jensen and his son, Neil, the day be-
fore our meeting. When I received a copy of Mr. Frame's
report, I was unable to correlate the results of this
investigation with what I had seen personally. Therefore, -
I recommended Mr. Jensen and his sons that they accom-
plish the very detailed inspection of the fence and note
their findings in such a fashion that they could be cor-
related to the measurements given by Mr. Frame in his
report to you of 24 February, 1972. 1 have just received

a written report of the inspection of the fence accom-
plished on 11 March, 1972, by the three sons of Mr, Jensen.
In order for you to have t1me to study this report prior -
to our next meeting, I am enc]oszng a copy herewith. -

At the mutual convenience of your Board, Mr. Frame,
and myself, I hereby request another meet1ng to discuss
the matter of the fence and the usage of O0'Brien Creek
Road beyond section 30. In my opinion, the. next meetIng
should be attended by Mr Frame. .

During our last meetIng in your off1ce on 17 February, )
I gainad the impression that the County: hdd not and had



Mr. H. W. Stoutenberg, Chairman
Board of Commissioners

March 15, 1972 '

Page 2

\

never intended to, question the status of 0'Brien Creek
Road being open to the public from its beginning on the
Big Flat Road all the way through to its terminus on
Forest Service land somewhere beyond sections 30, 25,
and 26. VYet, the Sunday Missoulian of 12 March, 1972

" carried a news item purporting to quote your Board as

. being of the opinion that the public road along 0'Brien
"Creek exists only to section 30. I fail to understand
.- how it was possible to arrive at this conclusion.

My notes of our last meeting indicate that your
Board had not directed their resolution to Klapwyck and
his closed and locked gate because you had received no
demand from the public for access into the public land
beyond section 30. I took your statement to indicate
that you would support the demands of the public if their
demands were made known to you. In this connection,
please be informed that I have advised Mr. Jensen to
circulate petitions in an attempt to gain public support
for his contention that the status of 0'Brien Creek Road

as being open to the pub11c should extend to its term1nus,A

-on the Forest Service land. 1 have in my possession at
‘this time petitions signed by 105 tax-paying residents of
Missoula County, and expect to have more by the time our
next meeting is scheduled. At that time, I will present

them to you on bena]f of the 1nd1V1dua1s signatory to the

petitions.
Very tru]y_yours,
MURRAY & HOLT

By | : :
 WILLIAM E.- MURRAY

WEM:sm :
cc: Mr. Hans E. Jensen.

1221 Kent Street o
Missoula+y Montana 598071
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MNISSOULA COUNTY SN

R
LA COUNTY COURTHOUSE
MRSSOULA, MONTANA 59801

April 5, 1971

Mrs. Elsie Whitman
O'Brien Creek Farm
Missoula, Montana

Dear Mrs. Whitman'

In January of thls year, you asked the County Road Department to plow:
snow up o your gate. This road crosses prlvate property which is posted -
"private." '

Tris road up O'Brien Creek has been in use for many years, up to and
beyond your gate. Your gate is now closed preventing the public from going
beyond your gate. We must treat the entire road as public if part is public.
- If we exp,"d public funds to plow show, we must then allow the public to ‘

" use the road in the summer months. This means you must eliminate the gate,
and allow the public to cross your property to the public lands beyond.

I would appreciate hearing from you and Mr. Klapwyk as to your
feelings on the O'Brien Creek Road.

Sincerely, :
Coy - ‘;<7/¢
g”«/mw Ur. 1rhave
ﬁlmer M. Frame I
County Surveyor
BMF /ors
cc: John Klapwyk

Hans E. Jensen
Commissioners
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ELMER M. FRAME 92
COUNTY SURVEYOR

MISSOUL A COUNTY COURTHOUSE
MISSOULA, MONTANA 59801

May 11, 1971

Board of County Comﬁiésioners
Missoula County Courthouse
Missoula, Montana

‘Gentlemsan:

- I have gone over the O'Brien Creek Road, County Route 31, and reached
the conclusion that this road has been under continuovs County maintenance
up to Mrs. Whitmans property. Her property is located in Section 35,

(T-' 13 No’ Ro 21. W. ) ’

Mrs. Whitman :grew up on the ranch, and I have talked with her and her
brother, Mr. Charles Graves. ‘ & o

Mr. Jensen has erected an arch gate over the road, which poses a problem
for our maintenance equipment. He;also contends it is not a County road
- through his property; however, he has sold a parcel of land just below
Mrs, Whitmans to a Mr. Al Johnson. This means Mr. Johnson must have access
also. '

In view of the above, can the County ask Mr. Jensen to remove the over-
head gateway or possibly remove I for him. :

Sincerely;

@Y . '

g’:@_wv VL'( . ‘16&/\.4(1 .
Elmer M. Frame

County Surveyor

EMF/brs




IS OUULN QU T Y ROBERT L: DESCHAMPS 1]

K. GEME MCLATCHY, CHIEF DEPUTY
MICHAEL J. MILODRAGOVICH, DEFPUTY 93

OFFICE OF THE ATTORNEY . DOUGLAS G, HARKIN, DEPUTY .
MISSOULA COUNTY COURTHOUSE RUSSELL R. ANOREWS, DEPUTY
MISSOULA, MONTANA 59801

May 10, 1972 -

Hans E. Jensen
. Box 133
Brownlng, Montana

"Dear Mr. Jensen'

~ This office has been contacted by John Klapwyk who alleges -

- that three of your: boys,,namely “Neil,.Lee and Dave, have ’
“been trespassing on his land in. the 0'Brien Creek area,

and in addition, Hhave been deporting themselves in a matter
which, if contlnued ‘could lead to their criminal prosecution
for disturbing the peace and. concelvably, if such a prosecutlon
wds not successful, an. 1n3unct10n action brought by Mr. - .
Klapwyk to prevent yyou or anyone acting under your authorlty
from enLerlnc upon his property.. .

I am well aware of the volatile nature of rhe situation

which exists up O'Brien Creek -and ‘am not totally unsympathlc
_w1th your: views. However, your p051t10n at "'the present

time is totally uncon51stent with a position you assumed

in 1946, and furthermore, your current position does not: .
appear to be supported by the facts or the law. -Nevertheless,
whatever ‘the relative merits of the arguments on both sides -
are, good sense, common decency, and the law, all indicate .
‘that this petty harassment will not ‘solve anything -In

fact, continued harassment tactics by members of. your family
will only complicate the situation by bringing criminal

actlon on the part’ of thls offlce.

Accordingly, I strongly suggest that you advise the members. -

of your family, to leave Mr..Klapwyk alone, and that you
pursue any legal remedies’ that you may have through the

approprlate courts."
| ////g;;;;>ély,

Robert L Desc amps TI1T.
,Jhssoula Count aA%$orney

£y~ \

ﬁfam ,ﬂhmqga
n ‘!33 ha“ l'h."'Lq $10n
. 4@ I Y-%Tf |

RLD/rf
cc. John hlapwyk
cc. Bill Murray

-ddg/@




Neil H. Jensen -

Rt. 1, Otbrien Cr. 94
Missoula, Montana

_ . August 24, 1972

Vito Ciliberti
School of Forestry
University of Mdontana -
Missoula, Montana

Dear Mr., Ciliberti;

In our recent discussion concerning the O'brien Cr. Boad you mentioned
the need to supply access to public lands. As you are aware there is con-
siderable controversy regarding the recent locking of this road. To help
you gain knowledge of this area I have written a history of the main events
leading to the closure of this road, Please consider the following factual
history of this road carefullys:

In 1946 Hans E. Jensen bought his land in Otbrien Creek, including that
portion of land in section 30 whereé Mr. John Klapwyk now mainteins a locked
gate across the Otbrien Cr. road. At the time of his purchase, Hane Jensen
was led to bslieve that the O'brien Cr. road had been kept locked at the
beginning of section 30. He intended to do likewise and consiructed a gate
with a NO TRESSPASSING sign on it in front of his house at the beginning of
section 30. But, he never locked that gate. The County Commissicnersat that
time, acting in the public interest, ordered him not to., In fact a sheriff's
Order was issued to remove the entire gate, Hans Jensen was living in .
Bromning, Montana at the time and wrote a couple of angry letters protesting
these acticns, However, after talking to dozens of local people in the
Milssoula area, Mr. Jensen learned that this road had been used by the public
‘for years as an access .to Forest Service lands above., This public usage of
the entire O'brien Cr. road dated back to the time of the first setilers in
- the valley and the early logging camps of the late 1800!'s,

The problem was. resolved by allowing Mr, Jensen. to maintain an unlocked -
gate for the purpose of containing stock. During the pericd Mr, Jensen owned
this land in section 30 (from 1946 until Oct. of 1953) and for & good many
years thersafter this road was never locked. This fact can be attested to by
hundreds of people in the Missoula area who have used this road for many years.

A few years after the above problem and until about 1960, first Mr. Klapwyk
and later the Jensens maintained an unlocked gate across the O'brien Cr, road
at the lower end of the Jensen property. At this time Mr. Klapwyk owned lang
to tne riorth and west of this unlocked gate in section 23 and apparently it was
in his intercst to keep a gate across the ronad at this point. Interestingly
enough, during the years Hr. Klapwyk maintained this unlocked gate, the County
of U1ssoula never gasgshtionsd his right o de so. The entira O'brien Cr. road
of course was still open to public travel as it had always been.

In Octcber of 1953 the Jensens traded their portion of land in section 30
for that piece of land:Mr, Klapwyk owned in section 28 to the north of the
above mentioned unlocked gate. Now the Jensens owned land on both sidas of the
‘Otbrien Cr, road in section 28 and it was:in their interest to ccntinue to
maihtain an unlocked gate at the. lower. end: of their property to allew stock to
cross the road for water, - This they did,

In. 1960-Mr Klapwyk objected to this same.gate desp*te the fact that ‘he
~himself had 'mainfained ene there foriydars. ' -The Gointy Missoula also did an
about face and demanded that this gaie Le removed. The proplem was £inally
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resolved when the County agreed to supply material for two cattle guards
which would replace this unlocied gate and allow the Jensen stock to cross
the road to water, These catils guards would also faczlitate public
access baing easier to use than the gate.
Ths Jensens were a bit naivs at dealing with the County and entered
into this agreement in good faith and the County dellivered the material.
Just before ths Jensens could start construction howsver, Ccunty Commissioner
Hy Stoutenburg advised them to hold off as Mr, Klapwyk did not approvas of
the idsa. The Jensens complied with this request and awaited further in-
structions., Meanwhile all the material for the cattle guards disappeared
and the County chosa to ignora ths Jensens and their agreement. v 'a”
It wasn't until last summer that Yr. Jensen, during a conversation ™
with Mr. Stouatenburg, learnsd that ths County had quietly removed this
material themselves. Typically the Jensens were never notified until years
later when this information slipped out.

From this time until about the summer of 1968 the public continued to
use the entirs QOtbrien Cr, rocad freely. From 1968 until the fire season of -
1970, M¥r. Klapwyk began to place an occasional lock on the road at the be-
ginning of section 30, The public, belleving it to bs a public road,
frequently broke these locks and for the most part Mr, Klapwyk left the
gate open.

Sometims early in 1970 Mrs, Elsie Whitmen apparently eithsr bought or
began leasing, from Mr. Klapwyk, a plece of that land formerly belonging
to the Jensena in section 30, The extent of her ownership in this property
is not clear; although shes has represented herself to be a land owner, no
deed has baen recorded in her name.

In the summer of 1970 lrs. Wnitman approached Nell and Hans Jensen and
requasted permission to lat down some of the Jensen fences and alse widen a
few spots on the O'brien Cr., road through the Jensen property so that sha
could move a trailer up to section 30. Shs was apparently awares of the
Jensen ownership of this road, although it had always been open to public
travel, Permission was granted and she moved her trailer and commenced to
live on this property.

During this sams summer of 1970, the weather turned quite hot and the
Forest Service dacided to temporarily close ths O'brien Cr, drainage dus to
fire danger. They allowsd Mr. Xlapwyk to placs a tempcrary U. S, Forest
Service padlock on his gate at section 30 during this critical perlod.

Much later that fall the lock had stlll not been removsd and the Forest
Service recieved complaints over it., They quickly removed thelr lock. At
this time Mr, Klapwylk replaced the Forsst Service lock with one of his own,
With Yrs. Vhitman living bshind ths gate the lock stayed, and froam that
summar of 1970 until the pressnt this long tims access road to public lands
has remained closed.

The following winter of 13970 ~ 71, the Qounty of Missoula baegan a serles
of strangs actions. In 1946 the very mention of a locked gats on the
O'brien Cr, road had besn enougnh to cause the County to move swiftly in
defense of public access rights in O'brien Cr. Now, despite mounting protest
over this locked gate, the County rewarded the ownsrs by lavishing services
upon them including continual and unprecsdented grading and widening of the
O'brien Cr, road through the Jensen property along with knocking down fences
belonging to the Jensens whersver they desired a wider rcad, The Jensens
protested this waste of public funds strongly, pointing out that the public
derived no bensfit from this expenditure as long as the gate remeined locked
at saction 30. All the public lands along this road lie beyond that gate,

It was also pointad out that whils thers was a long history of public usage
over the entire road, the County of Missoula had never had an eazement or
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right of way through ths Jensen property. The Jensens believed that if all
thoss years of public usage meant nothing on the road above them, then in
all fairness, it shouldn't apply on their portion of the road elther,

At this time the Jensens felt they were entitled to again maintain an
unlockad gate on the lower end of their property where several years ;
previously thsy had constructed an arch across the O'brien Cr. road. There
was still the problem of getting their stock to water in this arsa and now
the County patrol was causing considerable damages to thelr fences, They
placed a large sign stating FRIVATE ROAD, NO TRESSPASSING and two steel
gates on this arch across the road., The gates were left open and despite the =
sign and the fact that the road was already locked abovs them, the Jenaens
continued to allew the public to use thelr road.

Damags to the Jensen fences caused by County equipment was becoming
intolerable and in Jantary of 1971 Mre. S. Lynn Jensen protected in perscon
at the County Swrvéyors office. She was told soms Incredible things
including the statement that, "Thers was & court case over thls rozd g
number of years ago and the Jensens had lest their portion of it." It ie
strangs that the Jensens were never invited to sttend thie 'ezse', Stranger -
still is ths fact that the County cannot document these statements with any -
records,

A few days later the PRIVATE ROAD sign Neil Jensen had placed on the
arch across the road was torn down and a County sigh was put in its place,
Neil's wife, Lynn, in talking with Mrs. Whitman, learned that the County had
torn this sign down. Apparently no one from the County felt it necessary to
discuss this actlion with any of the Jensens.

Neil Jensen wrote a letter protesting this action to both the County
Surveyor and the Board of County Commissioners. He demanded an explanation.
¥Why was ths County destroying the Jensons! property whem it waan't the Jensens
who had locked the rocad? Why was the county maintaining this road anyway when
it no longer served thes public interest and the Jensens had ordered theam to
stay off it until the entire road was again open to the public? In this same
lottor Neil again stated the willingness of the Jenmsens to give the County
of Uissoula their road if the locksd gate above was removed. The Jenssns did
not howswer, intend to ses their road sacrificed for the benefit of two people
who had,; with the help of the county, thwarted the public's desires in regerds
to the O'brien Cr. road.

A few days later Mr, Frams, the County Surveyor, discussed this problem
at soms lengths with Nell Jensen at his home in Otbrien Creek. Mr, Frame was
new to the office and admitted his lack of knowledge concerning the O'brien
Cr. road. He apodogized for having had the sign torn dom and agreed to
remove the County sign he had attached to priwvate property. He further
agreed with Neil that 1f Hr. Klapwyk could lock this road, then certainly
the Jensens were entitled to maintain a gate acrocs the road as well, It is
to Mr. Frameis credit that he has consistently recommended that this entire
road be opened to puplic travel,

Later Mr, Framo did ask the Jensens if they could substaxtiate their clajme
of public usage on the O'brien Cr. road abovs sesction 30 by having some of the
people who had used this road stop in at his office or drop him a letter or
phone him as he still pleaded ignorance of ths situation. Mr, Frams.also
told the Jensens that both Mr. Klapwyk and Mrs. Whitman had teld’him-that "the
road had always been locksd and no one had ever used it." Quite a few people
told Y¥r. Prame the truth, that this road had been open for years aand MUr. Freme
wrots a letter to lrs. Whitman and Mr. Klapwyk explaining that he could not
Justify spending public monies on a road that was not open to the public.
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In November of 1971, Neil Jensen was returning from a hunting trip and
was shocked to see that the County patrol had again been on their road,
this tims widening it a grsat deal and knocking down more fences bselonging
to the Jensens. To top it off the gate at section 30 was s8till locked
despite Mr, Frame's letter stating he couldn't justify spending public
monies on a recad that was not open to ths public.

The Jensens and others continued to protest this waste of public funde
and on Dec. 29, 1971 the County made the first of several 'resolutions'
concarning the O'brien Cr. rcad. Stating that the CG*brien Cr. road through
sections 30, 25, and 26 had been racognized as a county road .since the
late 18C0's and because county equipment had serviced this road it was
resolved that the portion of this road through the Jensen property was
‘& puplicright~of-way up to section 30. The resolubion further stated that
"all obstacles on sald right-of-way such as posts, cross members over the
road, signs such as "No Tresspassing®, Yprivate Property", etc. , be re-
moved and that the public may enjoy unrestricted freedom of the use of
O'brien Creek Road." The resoluticn proper was poorly worded and concernsd
itself mostly with the Jensen property as though it was ths Jensens who had
been dernying the public access rights. The intent of the opening statement
however was quite clear; that the public would be allowed to travel the
entire O'brisn Cr. road once again. Both the Jensens and the public viewed
this resolution as a victory. On Dec. 31, 1971 the daily Missoulian and
local radio stations carried the announcement that the road was now open,
It appeared that the public interest had been servad.

The County had already torn down the Jensens FRIVATS ROAD sign and
since their gates were already open, they - had only to remove the arch they
had constructed across the road to comply with the resolution.

Something began to smell, A week went by and the lockesd gate at the
beginning of section 30 had not been removed, Another week and than ancther
week passed and still the locked gate remained and County continued to
lavish services on the Jensen portion of the road leading to the locked gate.

On Feoruary 24, 1972 ths County made ancther resolution concerning the
Otbrien Cr. road..’ Thisktime the Ofbrien Cr. road through sections 30, 25,
and 26 was mersly recognized as 'a road'. No explanaticn was offered as to
now Ya county road since the late 1800's" could turn into Just "a road"” in
less than a months time. The resolution did, however, reaffirm that the
road through the Jensen property was a "public right-of-way", What wasn!t
mentioned in the resolution was that this was afpublic rightsof way! through
private property to a locked gate??? To further confuse things, ons of thas
County Commissioners told Hans Jensen that the intention of this resolution
was not to stopipublic travel above section 30 but rather to limit County
responalbility for maintenance to the road below section 30, Despite this
assurance the gate remained locked and the County apparently let their
'powsr! to maks resolutions go to thelr heads, Now they rsally took
conmand of the Jsnsens' road. The County surveyor informed the Jensens
that their arch across the road fwould be removed as soon as practical by
Comnty forces". Although only one residence, that of Mrs, Whitwman,
requested their services on the Jensen portion of the road, the County
began widening this road at every oppurtunity,., Steel posts, treated
railroad ties and whole stretches.of fence were smashed as the County
attemted to give Mrs, Whitman an ever wider 'private driveway' through the
Jensen property. On one occasion the County spent 6 hours grading this road
on the Jensen property. Thls was doss despite the fact that there had
always been ample room for two cars to pass on this road. Unfortunately the
public derived no benefit from this costly service and worse, it is the
public who will ultimately foot the bill for repairing these fences.

At this time the County Commissioners informed the Jensens that, bafore
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They could open the locksd gate at section 30, they would have to havs a
demand from the public. Of course they already knew there was a demand to
re-open this road but the Jensens went ahead anyway and started a petition
to have this locked gate removed, Everyone it seemed wanted their
signature on this petiticn and with no effort ths Jensens collected a
number of signatures.

Then, on March 12,1972, the Missoulian carried a short article
entitled "County Amznds Otbrien Ruling”, According to this artlcls the
County Commissioners, after hearing protest from Krs, Elsis Whltman, had
amendad their earlier declsion and nowwere allowing the public to trawsl
only to section 30. Or, in other words, to Mr, Klapwyks locked gate,
Saveral false statements were sttributed to Mra. Whitman in this newspaper
article including a statement that "ths only publie property past her land
13 20 acres.of leased Forest Service land®. There 7,000 or more acres of
public land in the O'brien Cr. draihage and most of '1ies directly beyond
this lcckead gate. It was also stated that she lived near the end of this
road when in fact she lives only about half way up the road. Rather than
act in the public interest, the county apparently chose to go along with
these falss statements and act in the interest of one or two people.

Snortly after thls newspaper article, the Jensens turned in their
petiticns with the signatures of 54/ residents of Missoula County requesting
that this locked gate be removed. The County was on the spot; they had
every reason to order this gate removed, but obviously this wasn't what they
wanted to do. Instead they came up with the exmse that they had never
maintained ths road above secticn 30 but they did cleim to have maintained
the Jensen portion of the Otbrien Cr. road up to section 30, This statemsnt
should be considersd carefully in light of the following facta; From 1953
until 1968, when Mr. and Mrs Neil H. Jensen moved up O'brien Creek, nobody
lived in Otbrien Cr. from the Jensen property west to the end of the entirse
drainage. Also the County of Missoula has never had an easement or right of
© way over elther the Jensen portion of this road or that portion of road above
their property. Is the County in the habit of servicing private roads where
no ons lives, or, was this dons to facilitate public access to the public
lands above dus to ths long history of public usags over this entire road?
It wasn't until Mr. Klapwyk locked his gate and Yrs. Whitman moved her
traller above it that the County of Missoula did any noticealils maintenance
on the Jensen property.

The Jensens sustainsd much fence dasmage during the winter of 1§71 -
72 dus to County maintenance of their road. For a while they wers forced
to forget about the public lssue invoived with thist: road and look after
their own property. Thsy had dsalt with the County enough now to knew their
word, written or verbal, meant nothing. Despite assurances from the County
that they would repalr all the fences they had damaged, the Jensens compiled
a photographic record of over 100 color transparencies documenting this
destruction. Shown in these pictures was much deliyerate damage whers the
County patrol left large arsas of the road unplowsed and instead chose to plow
right up against the Jansens' fences causing much damege. These photecgraphe
may yet prove to be of value, (n one occasion the County Survayor told the
Jenszns that fence repair crews would be up within the week, On anothsr
occasion the County Survayor was wnder-the Impression that his crew had
alrsady fixed thess fences., This has beecn gcing on mow:for 4 months and as of
this dats (AUG.2¥, 1972) the County has not fixed one bit of this fence.
Although ths County has not had time to fix the damage they have caused, they
still find time to grads this road frequently whether 1% needs it or not.
While this account covers the main events over the ysaxs on the O'brien Cr.
road, thers ars still other examples of questlonable behavior on the part of
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the County as well as other damages to the Jensen proparty not enumerated
here. 1In the main though, it is all a continuation of the same story of -

the County trying to gain private propurty through harassment and intimidation
whils ignoring the putlics desires in regards to the O'brien Cr. road.

One more thing has come up now to make the Countys tshaeior in this
affair seem all the more strange., Wiile the County of Missoula has never
had an easement or right of way over the Jensen property, it was always
assumed that they must have had one up to this property. Now ths Jensens
are unable to find any record of any easement to the County on the road
leading to the Jensen property. Even so, the proposals from the County in
fegards to ths Jensen property are for a 40 ft, right of ways: Perhaps the
County should aquire an easemunt up to the Jensen property tefore further
harrassing them.,

. Hers brsifly is the Jensens' proposal concerning the C'brien Cr. road.
This proposal has been submitted to the County by ths Jensens actorney, .
Mr. Bill Mwrray. The Jensens will deed to the County free a 25 foot right
of way through their property and they further agres to o maintain their fences
2} feet back from this 25 foot right of way. This will leave a total of 30 ft.
between fences along ths road and will avoid any future damage from snow-
plowing, This right of way is to be computed by measuring a distance of 12}
feet from both sides of the center of the existing road.. This offer will be
contingent upon the County obtaining a like right of way from Mr. John Klapwyk,

In return for this offer the Jensens ask that the County mcve for them any

of their fences that fall within the above 30 foot total width.batween fences
proposal, The County must also restore to their original condition all other
fences that were damaged by County snowplowing operations during the winter of
1971 - 72, PFinally the Jensens ask that the County install two cattle guards
at the lower end of their property in section 28 so their stock may travel to
water.

We believe this proposal to be more than fair and hope that the County will
agree with us,

Sinderely yours,

el v

Nell H, Jensen
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410 Yoodworth Ave.
- Missoula, Moatana
Dacenmbar 27, 1343

; = »
{

Mr. Garsth Moon =~ / Bt
State Porsster o ’ ' f/‘
2705 Spurgin Rd.

¥issoula, Hontana .

‘Dear Carsth:

A ccneern for accesa to publie lands eapable of providing re-
cr=aticn vas exoressed in saveral rasolutlons passed by the Hontana
Wildiife Federation's Board of Directors. '

Closure of privata 1lands, public l_nds access blocked b7 privats
land, closurs of roads that have proviced access to vublic 1ands, land’
use changes that eliminate outdoor recreation and illaaal ™o tunting®
asions on ELX lands leased for srazing are the maJor reasons for taking
3 mors intensive look at the public’s opportunity to uss its own lands,

The resoclution requested the State and Kational Forsst agencies
and the Bureau of Land Menagement to (1} reopen lands that have baen
closed dus to private ovmership between puklic roads and public lands;
(2) that righta-of-way be obtained on =xisting private roads to
3tate or ¥ational lands; (3} acquirs access to mors public lands, ang
(L) devalopaent:of_roads to publie lands when righis—of-way do exist,

The Purasu of Land MYanagsment waa raquested to positively iden-
tify their lands with durabls sizns, to provide penaities, such as
ravocation of leasse if the la2ssse renmoved identiflcatlon sizpa or
put up "o riunting" signs on public lands.

Your assiatanca-*w thess matters will be appraciated.

Sincerely, .

Donald Aldrich
. Fxsmcutive Sacratary -

Yontana Wildlifs Tederation

.

cos Secretary Udall
© Sacrstary Fresman KL*;,%ﬂ&L
Covarnor-slecy Andsrson VS T
Senator Hanafiald : .-
Senator Hebcalf ﬁ;7/%mefﬁ
Representativa Battii Felo—
Represen,agiva Ols=n .r¢¢4iqz;»»a~v
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IN REPLY REFER TO:

~ UNITED STATES T3y 6220
DEPARTMENT OF THE INTERIOR T 6426.1

" BUREAU OF LAND MANAGEMENT

!
STATE GFFICE
316 NORTH 26TH STREET .

BILLINGS, MONTANA 5910]
JAN 30 1959

‘Mr, Donald Aldrich -
Executive Secretary
Montana Wildlife Federatxon
410 Woodworth Avenue - -
Missoula, Montana 59801

Dear Don:

I appreciate the concern shown by the Hontana Wildlife Federation
regarding access to public lands, Had your letter been written a
couple months later, I would have had scme specific information
for you.

As part of preparing our FY 1970 prégrém'beginning July 1, next,
the districts have been asked to submit specific data to us that
will assist in evaluating the present situation,

First, the dlstrlcts are directed tb 1nd1cate what type and number.
of signs they anticipate putting out in FY 1970, Kinds of signs
include directional, boundary, safety, identification, and so
forth, An analysis of this information will be made to see if an
‘adequate statewide program is being proposed and its implementation
can be met within budget restralnts.

Second, information regarding actual public lands now lacking proper
access has also been requested. Emphasis is being placed on

‘jidentifying those lands having prime wildlife or recreational values,
Togather with identification of these lands, estimates of the amount

and location of roads or trails needed to "open' these lands will

also be submitted. This should provide us with the first good look .
into the location and magnitude of the access problem and provide the
basis for our program, When this information has been compiled, I

will be happy to send you a copy if you so desire,

lpublic land is a tough one, It is, of course, entirelylegal for a
'prlvate landowner to post his land. ' This means access must be obtained,

%3As you well know, Don, the problem of private land blocking access to
RE
'ilf required, either through agreement; the acquisition of easements
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or through condemnation, any of which can requiré.considerable
money and time--the latter frequently being the most critical.

Erecting signs on public lands is no less a formidable task than
easement acquisition--perhaps worse. You are well aware of how
checkerboarded or scattered much of the public domain is in Montana,

{the boundaries of which are unmarked or unfenced. Even a reasonably

thought out program would call for a massive expenditure of manpower

ito install, Frankly, Don © pI nj
ilimiting factor. As the next best substitute, we have been

Don, our present manpower ceiling is_the

-publlshlno our Recreation Access Guide maps to depict the extent

jand location of our National Resource lands.
§ ,

Closely tied to this éomes the problem of sign maintenance. If a

. "public land" sign disappears from a fence you may strongly suspect

the party who may be guilty of its disappearance, but proving it
is something else, Vandalism or thoughtless deerucLlon is an
obvious recurrent problem of posted signs.

New regulagzons presently published in the Federal Reglster, which
_you may have seen, are an encouraging aspect to this problem.
Since they are too lengthy to explain in detail, a summary is
attached, If you do not have a copy of the January 18 Federal
Reglster, I will be glad to send you a few.

I have attempted to indicate some of the problems facing us and
also what is being done at present, Although we may not be making
the greatest strides in all aspects of this problem, we are moving
forward to the extent possible., We would welcome your comments
and suggestions, particularly as to specific areas where the
problem of access is acute, in developing a meanxngful public land
access program.

If you need more specific information, please let me know.,

Sincerely yours,

Tofd é{é/

State Director

e

Enclosure - 1
Encl. 1-Summary

cc:
Dlrector (712e)
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*  INREPLY REFER TO:

UNITED STATES S
DEPARTMENT OF THE INTERIOR 2234 (320)
BUREAU OF LAND MANAGEMENT
WasHINGTON, D.C. 20240

~ APR 10 1969
Han. Armold Olsen -

.Housae of xegresen:ativélﬁ
Washing;on, D. 6, 20515

Deax l\zz.' Olseuc

This is in further reply te youﬁ reﬁerral of .Ianusry é wit:h i
enclosurs from My, Donald Aldrich, Executive Seeretary, Hontans .
Wildiife Fedsration, eoncerning access to.the publls Jands. As
" promised in our acknowledgment of Jammxy 15, . are providing

you with specific mfam&tion. e L e e

Ve anpreeiate x‘eaeiving the resniuciona of the Bcaré of Birectora
~-0f the Montana Wildlifa Federation.  The msclutiona point-up

the intense dntérest in .the amﬂability” of pubiic landa te the
general public for multipls use purposes.. To the limit of present
funds and manpower, the Buresu of Land Managemant 1e obtaining '
rights-ofeway and constructing multiple use roads to the public
lands where these projects ean bz fully justified, Also, action
has been taken to strengthen the Bureau of Zand Management's

accass and rightseofeway program at the Washington Office and

field levels. This action includes an intensive training program
of selected personnel in the area of easement snd road purchagse .
negotiation.

The State Divactor of Hontana's reply of Jamuary 20, 1969, to

¥r. Donald Aldrich's lettar covers very well the isaues he ralsed.
A copy of Mr. Tysk's lezter, & summaxry of the racrestion Yegulations .
approved by the Secretary of tha Interior on Jamuary 20, 1909,
mentioned by ¥r. 'rysk. and a Montana mcreasx:ian guide map are
enclogad.

Wa appreciats the ousortnnity to provida you with this infomacinn.— -

Sincarely FOurF,.

Bopd 1. Rasmissed
Direckor

Enclosures

4
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Umrso ST TEs DEPARTMENT OF AGR!CULTURE
FOREST SERVICE

WASHINGTON, D.C, 20250 )
IN REPLY REFZR TO

5460 .

Honorable Lee‘Metcalfiﬁﬁj“*L-
. United States Senate

Dear Senator Metcalf:

Our letter of January l4 acknowledged receiving your letter of January 6 .
concerning earlier correspondence with Mr. Dennis O. Espeland of White Sulphur
Springs. We nad to obtain addxtlonal information from the field before
answvering your questlons.

Of the eight ranches ‘listed by Mr, Espeland, all except the Zeig Ranch -do
have grazing permits on the Lewis and Clark National Forest. These rancues
are located in the Smith River valley between the Lewis and Clark, and
_ Helena National Forests, Most of the ranch lands are outside National.Forest
boundaries, but there are several sections belonging to four of the listed
-ranches which are inside the Lewis and Clark boundarles. The enclosed map
shous the ownarshxps 1nvolved '

-

You will note there are existing prlmltlve roads going eastward from the
county road through these ranches to National Forest land in upper Zagle and
Sheep Creeks, These are the roads which are closed. The Forest Service does
not have easements, '

‘We understand the Forest plans to provide accéss to this general area by
constructing a road south from an existing road near Williams Mountain to
connect with another existing road in upper Sheep Creek. A contract for the
connecting link is scheduled to be let this fiscal year. With the complation
of the connecting link it appears that the area of National Forest Mr. Espeland
refers to will have reasonable public access via the Forest Sarvice roads

. leading westward from U.S. 89, the White Sulphur Springs-Great Falls highway,
This access is equivalent to or better than the access that would be provided
by the roads leading from the county road eastward through the private

ranch lands. '
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2 - -
f’Qou asked whether the Forest Service has authorlty to require. a grazing .
i permittee to permit access across his land to those seeking to reach Natmonal
Forest lands. You asked, ‘specifically, whether the Attorney General's opinion
of February 1, 1962, bears on this issue in any way. .

‘A.nthr_ oL

We will answer the ldst part of your question first. The Attorney General's
opinion was directed to a section of the Act of June &, 1897 (30 Stat, 36; - . -
16 U.S.C. 478) and dealt with the question of access to private property e
within the National Forests. .The Attorney General said a permit to use an
existing road or to build a road across National Forest land could-require
the permittee to'orant reciprocal access across his lands. The'opinion did
not deal with the question of whether access across an applicant’s land could .
be required as a condition of a permmt for grazmnc use of Naclonal Forest '
lands. . i . - . .

The Secretary of Agriculture is authorized to regulate grazing on the National .- .~
Forests and make rules and regulations for this purpose (16 U.S.C. 551, 580 1), .
The Secretary's grazing regulations are Part 231 of Title 36 of the Code of
Federal Regulations. Sectxon 231.3 deals with grazing permits.

a requirement of the nature you describe as a condition for issuing a grazipg

pernit, It is our position that this approach would be an inequitable and °
““unworkable solution to the problem of providing access to the National Forests, '

Furthermore, we do have adequate authority and direction to provide access

.through construction of the Forest Development Road and Trail System and

acquisition of needed rights-of-way across private lands., Condemation

authority is available for this purpose. This direct approach of acquiring

the rights-of-way needed and paying for them is fair and involves none of

the problems associated with an indirect solution,

//6nder given.circumstances exlstlng authoritx could be 1ntqugeted to_authorize

There are many reasons why making the granting of access a requirement for
obtaining a grazing permit is not an acceptable solution to access needs,

1t is true that an applicant for a grazing permit must own base ranch property;'f
This does not mean they are the ranches immediately adjacent to the National.
" Forests. Quite often they are not. Sometimes, too, they may be adjacent but :
not at locations where access is needed., The burden of the requirement would £:f
fall unequally on those permittees who happen to have ranch property where. ST
access routes are needed. It would burden one group of National Forest users, L
- grazing permittees, but not others. : : - S

A reciprocal revocable right for access upon which large expenditures would .-.:.
be made in the construction of roads would not. be acceptable to the Government,'
To adequately serve the Government's access requirements an interest in the =
nature of a permanent easement is necessary, Adopting a system wherein a -
property conveyance is required for a grazing privilege allocation would tend
strongly to imply that a National Forest grazing privilege is a grazing right,’
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Dapending on this device to obtain access would, to a degrea,”tiz National
Forest development programs to private owner decisions. The resulting

planning and budgeting problems are appareant. A decision to provide access
to neet a public need should not depend on the decision of a private individual,

"N

gIn summary, it is our feeling that the Forest Service has the tools. needed

] to provide public access to the National Forests, including the authorltj to
ucondenn rights-of-way when necessary. It would be unwise to consider using-
{ an innerently unfair and unworkable method which would result in ill- feel:.nG
i and inSurmcuntable problems. SR R : : ~
L oo . : -

Thank you for your 1nterest in the very 1mportan~ matter of publxc access to 
the Na;xonal ?crests..*" R , . :

Sincerely,

77 ////

‘Deputy Caief

Enclosure
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Gentlemens R S
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I am: receiving a continuing number of complaints frem South =~ .7
Dakota hunters and fishermen regaxding the restricted zccess
to-pudblic lands for their pur boses. The issue is brought:into
focus, again, by an arulcle in the -July 1971 issue of OUTDOu'{
LIFE which descnbc» x.l"e situation in l\/omaua. '

I certainly agree that t‘qese lands should be availézble for private
lea s'mg arrangements, but I do not feal that this shoulcx res trict

“the rigl ht of the public to use the public domain,

I regard the situation as serious cnough to warrant the cozﬁs:’dc*n-
tion of some legislative remedy if the matter cannot be handled
aaministratively. in this regard, 1 would appreciate a.ny comir ,;ent
that the Burecau may have on :.h).s situation. '

&3]

.’

With every good wish, Iam N

.

xcerely,

. N -
: . e .
Otflice of the Dircctor. )
Burcau of Land Management - ] : B
U, S, Department of the Interior L L S O
\\-"u::lvlin,:;,(.«l\‘n, D, ' ' : ) : . .
'. N ) ,‘ ‘*
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. Unrrzo Sn'rzs DEPARTMENY CF f»cmcuurum-: '
FOR:STSERV!CE -

WASHINGTON, D.C, 20230 :
1N REPLY REFENTO

5460

+AUG 13 197y

Honorabla Mika Mansfield
United States Senate

Dear Senator Mansfleld: .

: I
This 1z the report promised in our Jnly 30 letter responding to your request
of July 20, You asked for the Foresc Service position on matters dlacuzsed
in an article in the July issue of Outdoor Life. The article discussed the
lack of public access to a portion of the Gallatin National Forest and

- similar problems elsewhere on the public lands,

. The Outdoor Life articla deale with an issue of great concern ‘to the Porest - e
- Service., The Gallatin case and others cited in the article are symytomatic ’

of inadequate access to- the National Forests in many areas. The problem is
especially serious in regard to dispersed recreation uss such as hunting aand
fishing. It is more serious in the Rocky Mountslin Forests, the mountain and .
piedmont Forests of the East and the California Forests than it is elsewhere, '
In some areas there is a net decrease 1n accessibility. Access 1s being lost ),

Before commenting specificall" on the Outdoor Life article we believe it will
be helpful i1f we briefly deseribe the transportefion system which serves the
National Forests, and broadly outline the present situation and major problems.

National Forest access is provided by a combination of road (and trail)
syastems, The most important to development of the National Forests is the
Forest Development Road and Trail System. This system is provided for by
the Highways Act (23 U.S.C. 101, 205) aud funded by sznual appropriatioms,

It {2 planned to efficiently provide for managing and urilizing all resources
of the National Forests. Every facllity must be analyzed, evaluated,
developed, and operated from the standpoint of how well 1t serves a variety
of resource objectivea, The presently plenned system consists of about

. 380,000 miles of roads and 123,000 miles of trails, Most of the planned

cilactlesnt

bystem'ia inside Naticnal Forest bourndariea, However, since there are about
39 million acres of noneFederal land within the boundaries (226 million acres
gross, 187 million acrea net), a substantial portion of the planned system
will require rightse-of-way across private lands even inside the Foreeco.
Presently about 200,000 miles of roads and 100,000 miles of trails are in
exigtence, Not all righta-of~way for thae exiscing »»nads have been obtained,
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Pederal and State highways, including the Forest Highways which are 100 percent
federally~financed, are the main arteries to and through the Nationzl Forests,-
Most Forest Highways are already in place, There are nearly 25,000 miles of
Forest Highways, four=-fifths of which are within the National Forests, The
Porest Highways and the other Federal and State highways are under the -
Jurisdiction and administration of the States. They present no problem as
regards access, ,

The third.category of.roads serving the National Foreats asre thae public roads
. under the-jurisdiction: of local governments..:They are most commonly referred
to as 'county” roadas. - These roads are of special significance becavse they .
are often the.connecting link between the Porest Development Road Syctem and .
the Federal aad State highways. 7o = large extent, pacple gaot to the Forests ‘
over these roads. In many areas the principal accega problem is related to L
these roads,  As a result of several interacting forces--social, economlc and

political-wthere 18 & continuing net shrinkage of local government roads

within and leading to the Forests. The resulting gap is especially serious, \ . .

We will return to this problem, o ' ~a ot
’"‘7

" The 1aat group of roads to be considercd are those which are not on sny system
operated by a governmental agency but do provide access to National Forest
land, They are across or:partially across private lands.. Usually they were
built or "grev' many years ago, often predating the automobile. Many were :
once public roads, operated and maintained by & local public road agency,
Many are on-the-route of planned Forest Development Roads. Usually they are
low-standard roads, often passable only part of the year to ordinary vehicles,
Nevertheless, they have been an important means of access to National Forest .
lands, especially for hunters and fi&hermen. These roads have substituted :
for Forest Service roads which have non yet been built and for the public .
‘roads which have been abandoned by locel governzment, i_—ér"

Problema with this last class of roads are.tha source oE mosc complainta from:
aportamen. Theilr use %8 at the sufferance of the landowner. Until recent
years public use was accepted by landovnera and the using public as normal. . |
Denlals of access were infregquent., This was true in part because there vere ‘Ay/(fkf
not as many people wanting to use National Forest lande for recroation.,  Private! :
lands were mostly unposted, MHunters and fishermen were generally local people
known to each other and the landowmers. :
. The situation is changing because of population increases, greater mobility,
. more lelsure time, and an increasing demand for outdoor recreation opportunities.
Private lands close to National Forest lands have been closed to the public ! i
and posted, sometimes by individuals or groups for theilr private recreation, !
Many owners have closed the roads through their properties where there was |
-no right-of-way owned by a public road agency. Unintentionally, local = =» i
_ governments have sometimas cooyerated by abandouing public roada which.chen» ;
became privately controlled. S e - T
: l
f
!
i
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There ara cases where a principal objective in closing a road was to monopolize o
use of the adjacent National Porest. However, sportsmen sometimes abuse

_¢rossing privileges, Only a few instances of hunting without permission,
“fence cutting, and off-road vehicle travel provide the excusa for wholesale

road closures where the private landowner has control.
We have tried to describe the complex of roads which provide access to the -
National Foresta and how they are related to each other. We have also’ ‘
touched cn the major problems affecting each of the road systems, We will

now elaborate on soma of these ptoblems and indicate what is being done

toward their solution,

‘One point- should be made at the outset.. Access is a matter of degreéoQba

Seldom i3 there an area in a National Forest that cannot be reached in some

manner - by feot or horseback or by more or less cizcultous or poor vehiculer . -

routes,. At soms point an area can be labeled. as lacking access, The adequacy '

of access depends on the user's capabilities, needs, and attitudes, Trail

or cross-country access 18 of no value to the hunter who cannot hike a

considerable distance or cannot afford to use.stock. - N . 4

As sald earlier, the access problem is worse in some areas than others,
Unfortunately, the access situation is worse in those arezs where it isa
already bad. We: are probably losing county roade and what might be termed
permissive access faster than replacement access in tha form of Forest
Development Roads is being provided.- In areas where access is fairly adequata
there i8 continuing improvement., This 18 because, in the latter case, these
Forests have important timber resources which are vital to the local and
National economy while at the same time the timber pays a large part of the
cost of roads. In other areas the pressure to provide road access is not as

1

great and the £inancing is not available, ;

The principal way the Forest Service meets access needs 1s through additions
to the Forest Development Road and Trail System and by clearing up the

- right-of-way situation on these roads and trails,  About 1,500 road righta-ofnvay

.acquired after designating them as Forest Development Roads. These last two

“timbor purchagers build and improve many miles of roads to harvest timber

(easements) ere acquired each year. Most of these are for new roads to be
constructed, Others are for relocation or reconstruction of existing roads.
A few are acquired for roads which are claimed by the Forest Service but where.
we have an inadequate Interest or no right-of-way. Some private roads are i

)

categories Include acquisitions that relleve some of the worst accese
situations, '

Additions to the transportation system depend very largely on the level of
financing provided, In addition to roads constructed with appropriated funda

thoy have boughts The couts incurred are roﬁlocccd in a roduccion of cha
price pald for the timber, g
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Another program that contributes materially toward improved access ig
construction of roads in cooperation with major timber companies and other
owners of large acreages intermingled lor checkerboarded with National Forest
" land, Joint ownership is obtained by 'exchange of easements, The Government
. obtaina rights to use the road for all National Forest purposes and for the

" public to use the roads. Besides makiphg the Natlonal Forest lands accessible,
" the cooperating landowner's lands are opened to extensive recreation use

such as hunting, fishing, hiking, and iidins. In sharing construction costs
the Governzent bears the share attribuiable to recreation use regardless of
- ownership of the lands generating the use, Almost 3,800 miles providing
access to several milllion acres in California, Oregon, Washington, Xdaho,

and Montana have been bullt under this program.

There is a problem in meghing tha local public road syatems &nd the Forest
Developrmant Road System, The area of juncture between these systems is
where raay of the access problems lie, ' There is need for agreement among
-Government levels on the demarcation of responsibilities. Legislation may
be needed, Perhaps the most hopeful development is the "Functional Highway
Classification Study” now being conducted by the State highway departments .
under direction from. the Federal Highway Administration. The study may
recommend establishing a pattern of responsibility and sources of financing
vhich will go far toward resolving present problems.. We are cooperating
with the State highway departments 1n thia study.

We have indicated that a higher funding level for development of tha Forest

i

. Transportation System would allow better progress in areas where the stimulus '

of timber access needs is lacking. It should be noted that support for the
Foreat Development Road and Trall program and appropriations has come almost
entirely from the timber industry and from Individuals or groups Iintersested
in a particular road project. Sportsman support and interest has been
notably lacking. '

Following are some additional actionn which can have a great effect in 1npto'

access and in mitigating the bad effecte of inmadequate accese. Something ie !

being dena on 21l the ftems listed but = step-up in the effort 3e warxanted -
* and iz being encouraged.

1, The public needs better mapa for iéentification of National Forest land

1
g .
l

ving

1

and available access in areas of intermiugled ownership. The recreation mape °
- avallable at Forest Service offices do part of this job. They can be improvad,

especlally to better show access. The recreation user alro needs toe be abla
to find these lands on the ground and the roads and trails that will get him
there. Better maps and more adequate signing of landa and roads are the
principal means for doing this.

2, There noeds to be more direct contact between sportemon organirzations
and Forest Servica officlals at ths local level. - Discussion of specific
access situations can lead to actions which will help szolve problems,
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3, National Porest users nead to take a greater interest in the local public
. road system and its relation to access to the public lands. Too often the
. parties requesting abandonment of public roads are the only parties heard from,

‘We now turn to the Falrhurst-East article in Outdoor Life. We belieye?the
article will be helpful in focusing attention on the access problem. The

Forest Service, of course, has the major responsibility for solving it insofar . .
as the National Porests are concerned., However, to make progress the cooperation

of landowners, State and local government, sportsmen and other National Forest
users is needed, The basis for such cooperation ia an understanding of the
access problem in all 4ita complexities.

Unfortunately, there are errors in the Outdoor Life article which detract in
some degrea from ita effectiveness in informing sportsmen on the nature of
the problem. The authors of the article (page 126) misunderstood the term
"fee land” as used by Mr. Wheeler of the Irvine Company. He was referring
to land owned by the company "in fee,” not National Forest oxr: other Federal .
land where tha company may have grazing privileges.

The article then goes on to say the Forest Service may condone the closing . .
of a road on National Forest land by the holder of a permit to graze stock

on such land. This is not true. A grazing permit does not authorize
interfering with use of a Forest Service road, Furthermora a grazing permit
is not a lease as stated in the article. Rather it only authorizes the -
grazing of a specified number of livestock for a specified seasonal period
‘on a described area or "allotment."

In spite of these errors the article servea very well to develop intereat

in a most serious problem affecting the public's right to uss the public
lands. The accesa situations described are illustrative of conditiona that -
are widespread and growing in seriousness,’ The frustration experienced by °
sportsmen and expressed in the article is understandable. It is also felt
by the Forest Service. We realize better than most the magnitude and
complexities of the problem, There 18 no single, simple solution. Instead
there are numerous partial solutions which must be applied over time to
have resulte, .

Sincerely,,

Doputy Chie?

113
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¢ 9239.2 L h -3 4..-— ubli

Unlawiul enclosures or ocen-
paniy.

§6229.2-1 Euclosures of public lands

in sgeci .ad cases declarad unlawlial.

(2) Sectionlofiheactof Pedruary 23,

1885 (23 St'\t 321; 43 U.S.C. 1G5, de-

clares cny enciosure of public lunds madh

cr mainseinad by any party, assodiation,
‘or corporation who “nad no ciaim ov
coia- ci title made or acguired in good
faiin, or an asszrted right thereto, oy or.
undar clzim, mads in good faith with a
view o entry therzof 2t the propsr land
ofice under the general laws of the
United Siztzas at the time any such en-
closure was or shall be made” 1o be un-
lawiul and pronibils tha2 maintenance o:
erection thereof. , :
(b)Y Section ¢ of the Taylor Crazing
~Act ¢f June 23, 1934 (48 Stat. 127& 43
US.C. 3130) provides: .

Fensas ¢ * * and other improvements'

necessary $0 the care ‘and managzement of
tho paraftizd Uveslock may be covstrucied

on the public Jands within such gr:.zlu" als~ |

tricts uoler parmit tssued by the suthorlty
of tha Secratary, or under such cooo»ratlve'
gerrangemient 23 tha Sécrelary may approve.
(¢) Section 10, paragraph (4) of the
Federal Range Code, §4112.3 of this
chapter, containing rules for the admin-
istralion of grazlng districts prohibits
“Construeting or maintaining any kind

of improvements, structures, leuces, or’

cuclosures on the Federal range, includ-
ing stock driveways, without authority
of law or 2 permit.”

(@) Section 2 of the Taylor Grazing
Act of June 28, 1934 (¢& Siat. 1270; 43
U.S.C.- 8152), provides that “any will-

ful violation of the provisions of this act” .

or of “rules and regulations thereunder
sfter actual notice thereof shall be pun-
ish=ble by 2 fine of not more than $300.”

(e) Violations of any of the provisions -

of tha act of February 25, 1885, consiitute
s misdemeanor (Sce. 4, 23 Stat, 322; 35
Stab. 40; 43 U.S.C. 108%).
§ 6239.2-2 Dy of district atioeney.
Sectlon 2 of the acs of F’eb*uarv 23,
11885 (23 Stat. 321; 43 U.S.C. 1052, 24
U.8.C. 41, Par, 21), provides that it shall
Yo the duby of {he district attorney of the
Unite:l States for the propar district on
fidavit Sled with him by any citizen of
the Dn.tcd_st'\*es that such unlawiul
enclosure is keing made or maintained,
snowinz the deseription of the lands en-
closed with reasonable certainty so that
iheg enclosure may be identiiisd, to insii-

¢ Lunds

tute 2 civi! suit

* SUCC
. §9239.2-4

i Interior
in the propar United
States Gistrict or circuil couri or tervi-
torial cistvict court in the name of the
United Siates and against the pardies
named or dascribed who shall bE In
charge of or controlling ine enclosure
compleined of. .
§9239.2-3
{ luw.
“The execution of this law devolves pii-
marily upon the oficers of the Dedpart-
ment o Justice, but as it is the pur-
pos2, to free the pubhc lands from
uniaw?ul enclosures and obsitructions, it
is decined incumbent upon the officers of
the Denavtment ¢l the Intevior to fur-
nishi the oficers of thie Depariment of
Justice with the evidence necessary (o a
essiul prosceution of the law,

Resnonsibility for cxecuticn

Filing of -charges or com-
plaints. - :
All charges or compleints against un-

“lawiul enclosuras or obstructions upon

the public lands should be filed with tha
proper State Divector. Such charges or
complaints, when possibie, showld glve

".the name and address of the parly or

pariies making or maintaining such en-
closure or obstruction and should de-
scribe the land cnclosed in such o way

that it may be readily idenlified. The
snction fownship, and range numbors

\ho\ 14 he given, 17 possible.

§ 9209.3-—3

ver public lands not to
strucied.

Scction 3 of the a et of February 23,
1885 (23 Stat. 322; 43
vides that no person by forca, threats,
intimidation, or by any fencing or ei-
closing or a2ny other unlawful means
shall prevent or obstruct or shall com-
bine or confede mte with others to pre-
vent or chstruct any person from pence-
ably entering upon or establishing a
settlement or residence wpcon any tract
of :public land subject to seliiement or
entiy under the public land laws of the
United Stales or shall prevent or ob-
struct free passage or transit over or
through the public lands.

§ 9239.3. Cm?iu* .
§ 9239.3-1 Quzside grazing disiricts.
(a) Grazing iivestock upon, allowing

Szitleinent and frec passage
be ob-

“livestock to drift and graze on, or driv-

ing livestock acress lands that are sub-
ject 9 lease or permit under the provi-

sions of tnis subpart or within a stocs

570

3 U.S.C. 1063), pio-

4 e ) S R pr— s 1 & (P20 = e sl - Gras e o . — -y

o hp .
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driveway, wvitteu
authorization fray

}.“.:xazeu oy, et
tutes tresnngs, -
in Qam'\“es t thr
foraze consuincd :
eral Bropazy o and

and criminal pro
lawiul oe’s.

(b) A lassce w
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COUNTY ATTORNEY

MEAGHER COUNTY
\White Sulphur Springs, Montana 59645

Nov. 17, 1971

Se Cownty With a Castle®

V. A. Ciliberti, Jr.
7 Greenbrier Drive
Missoula, Mont. 59801

Dear Mr. Cilibe:ti:

You have chosen the most interesting and highly controversial
Master's thesis. While I cannot relate entirely to Forestry,
- I can give you my view concerning the matter. ILet me first of
‘- all, remind you that I am an electedipublic official; that T
rely on the will of the people to retain my job; that if I am
- unpopular in my position, I will be defeated and lose my job.
- As a consequence, I would be forced to move from the County
~since there isn't sufficient income outside of the job to main-
v tain a residence here. This puts me in a peculiar position
;- concerning actions which would be motivated by public interest.
- I am not speaking of criminal matters, I am speaking of civil
“'matters and more specifically, access to land.

First of all, as a off-the-cuff sketch of our Montana Law, T
- find no trespass law that I could enforce as a County Attorney
.. or any one simply fishing a stream. I would suggest that you

- research our Montana trespass laws, I think you will be rather

- surprised to see that there, in fact, very few instances wherein
. actual trespass can occur. This has not resulted in more people
' -going upon land. As a matter of fact, though, we 'are still quite

-a group of people that respect individual land-owner's rights,
-‘'even though the rights are not spelled out and protected by law.

As to the matter of road closures: if a road is a County road,
and State or Federal tax money, as well as County monies, have
been expended in its improvement, it would be wrong to close the
-same or attempt to close it. Yet I find in Meagher County, hun-
dreds of miles of County Roads that fall into this category that
have been closed by the simple expedient of stringing a gate
.'across the road and putting a chain on it. People will con-
- "stantly complain about the matter, but never come to this office
“to file a fowmal complaint. As a consequence, there is no action
. that I am able to take here. These situations are transitory,
" they last during the hunting season and as soon as the influxxof
:hunters: have disappeared which are-ordinarily relieved by the
owner of the chain, removing the same.

The next loss of accesSs occurs when a public road, that has been
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open to the public for an extended number of years without
formal dedication, is closed by the ranchers. We have many
instances of this occurring here, most notorious of which has -
been occurring in the Northwest part of our County, where roads
that have been public roads servicing access to ranches that have
been in the area for years and years, are now closed. Most
specific closed by a local landowner with the co-operation or
another landowner who is running a guide hunting business. To
my knowledge, but not to my ability to prove, he is paying the
adjacent landowner so much a head for elk and deer that his
hunters stalk in the area. I am grossly insensed by this sit-
uation, but once again, have not received a single complaint
from any citizen concerning this act. The only complaint I have
is for myself. I have not been denied access to the area, but

I am too proud to request access. As a consequence, I must
decide whether, within the next four years, I will bring a

Cause of Action to force my way upon the land in a civil man-
ner or simply sit back and let the situation resolve itself by

having the area closed permanently.

Another situation o6ccurs wherein a County road, that has been a
County road, dedicated and maintained by the County, can be closed
by a petition of landowners adjacent to or near the area. These
incidents have occurred and have resulted in private hunting
privileges to several parties. The most heinous, of course, of
these situations, is that very few people will take a public’
action or protest a closure of this petition form, unless a

large amount of publicity and advertisement is engendered. In

a County, such as ours, where the main City is dependant con-
siderably upon agricultural produce and activities for income,

very little opposition is ever heard.

All three of these incidents repeatedly deny public access to
public land. If you would want specifics as to cases, I can
certainly direct your attention to them as it would take a lot
of correspondence to explain them. Since I am not specific in
what you have in mind concerning your Masters, I give you the
above outline and you can request such specific information in
additional correspondence, or in an interview here in Meagher
County, or possibly in Missoula on my next trip there. To
summarize, I can give you Specific instances of the above des-
cribed circumstances. I can give you names, places and locations
and actually take you out and show you the circumstances.

Next, I would suggest reference material for you Master's thesis
in the following categories: ‘

1. The approach of the English Common Law to the rights of the
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people to public land and to wild game on these lands.

2. Next, Montana’' s preSent status in our approach to the use
of publlc lands by the public and wild game upon publlc and

private lands.

3. A review of the Montana Criminal Statutes which prohibit
trespass upon lands or would be involved in the denial of ac~
cess to publlc lands by private 1andowners adjacent thereto.

4, Flnally, a brief review of the laws applicable to the
closing of public roads for which you can appreciate that

such circumstances may occur aend how they may occur legit-
imately. You may also get some varying legal opinions as

to what would be the result of such a closure. Also, as a
matter of pure curiosity, you might get a few definitions from .
other Attorneys and other legal sources as to what a public,
county, private, road or series of roads consist of.

If I can be of any further assistance, please don't hesitate

to contact me.
Yours truly, o
(:i/(// (;ﬁ»fé;iwg

Richard J.AConklln

RJC/rc



School of Forestry
University of lontana
Missoula, Yontana .
August 15, 1972

Solicter Gener:’ of thé'Dapartmenb of Agrlculture
tement of Agr:culture
D. C. 20250

U, S. Dear
Washington,

Dear Sir:

As a subjsct for = Master's theSis I am,wofking on the problem of pﬁblic
access to pudlic lands, lands that are made inaccessible by either road
closures or b7y being enclosed by private lands, " |
The federal government méde,an attempt -to resolve this probiem by its
passage of the Act of February 25, 1885 and for the next 30 - LO years
instituted a number of court cases based upon the provisions of this act,
However since about 1925 there appears.to be little or no federzl activity
in utilizing the act to resolve the inéreasingly severe problem.of public
access to public lands, '

Can you tell me why the provisions of this act seem to have fallen into
disuse and what you fesl the general applicatiomn of the act is today? I

an only looking for generalizatims regarding the act, its intended purpose
cnd its present-day utility. Therefore any informetim or direction you,
can provide will be appreciated, particularly in contacting persons in ,
federal agencies that can contribute to my reguest.

Sincerely yours,

p = NN "
! J h&;‘n \‘\/
AR

V. 4. Ciliber
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UNITED STATES DEPARTMENT OF AGRICULTURE
FOREST SERVICE »
Washington, D, C., 20250
5460

August 30, 1972

‘Mr, V, A, Ciliberti
‘School of Forestry
University of Montana
Missoula, Montana 59801

' Dear Mr, Ciliberti:

Your letter of August 15, 1972, has been referred by the Department
‘General Counsel to the Forest Service for reply.,

The Act of February 25, 1885, was intended to put an end to illegal
fencing and enclosure of the public lands by stockmen and to prohibit
any person from obstructing the entrance of settlers upon the public
lands, The act was used successfully to open up the plains and other
western rangelands to the homesteaders and to prevent appropriation
and monopoly use of the public domain rangelands by the large cattle
outfits,

The act was used to secure removal of fences on private lands when
the purpose and intent of the fencing was enclosure of public lands
or prevention of entry by settlers, However, it is clear the act
was not intended to interfere with use and enjoyment of private
property unless such use was 2 mere subterfuge for enclosing or
preventing access to the public dcmain., Nor was it concerned with
creation of a means of access to public lands, It is not a statute
under which an agency administering public lands could acquire
rights-of-way,

The law fell into disuse as settlement of suitable public lands was
completed and as grazing of the public lands gradually was brought
under the permit system, The two abuses, illegal enclosure and
prevention of settlement, disappeared as conditions changed over the
years. The era of disposal of the public domain came to an end,
Likewise the policy of free and unrestricted grazing was replaced by
a permit system first on the National Forests and later on the
remaining unappropriated public domain with passage of the Taylor
Grazing Act,

"~ 6200-11 (1/69) ©
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We do not see how the 1885 Act could be used today to require owners of
private. land to allow access across their lands to National Forest lands
or to open up thelr privately-owned roads to use by the public in reaching
the publie land, Furthermore, the Forest Service does have specific and
adequate authority to build roads and trails for access to the National
Forests and to acquire rights-of-way across private lands, by condemmation
if necessary, Likewise State and local governments have similar authority
to acquire rights-of-way and build roads within and adjacent to National
Forests, .

We believe that providing access to the public lands is a public responsibility
shared by the Federal Agency administering such lands and by State and local
governments respons1b1e for a system of public roads serving their
JurisdlcCLon. ;
Enclosed is a statement we have used in replying to questions about the
problem of providing public access to the National Forests, It should _
help in understanding the problem and indlcates where we think the solutions
lie.

You have chosen for your thesis a problem which is of great concern to the
Forest Service., We will be glad to supply information bearing on the
. problem as it affects the National Forests. The best local source of
information is the Division of Recreation and Lands in the Forest Service
Regional Office, Mr, William C, A, Enke in that Division is particularly
knowledgeable on the access situation in the Northern Region, He will be
glad to help you with information and in contacting other people you may
want to write or talk to,

This office will gladly supply additional information and answer questions
on the access problem at the national level, Address your letter to:

Director of Lands

Forest Service, USDA

12th & Independence Avenue, S.W,
Washington, D. C. - 20250

Sincerely,
g, L |
/,(7_5/5/.7/6-{ Ll

G. W, VAN GILST
Director of Lands

Enclosure
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" NATIONAL FOREST ACCESS PROBLEMS

National Forest access is provided by a combination of road (and trail)
systems., The most Important to development of the National Forests is the
Forest Development Road and Trail System. This system is provided for by

the Highways Act (23 U.S.C. 101, 205) and funded by annual appropriations.

It 1s planned to efficiently provide for managing and uvtilizing all resources
of the National Forests. Every facility must be analyzed, evaluated,
developed, and operated from the standpoint of how well it serves a variety
of resource objectives. The presently planned system consists of about
380,000 miles of roads and 123,000 miles of trails. Most of the planned
system is inside National Forest boundaries. However, since there are about
39 million acres of non-Federal land within the boundaries (226 million acres
gross, 187 million acres net), a substantial portion of the planned system
will require rights~of-way across private lands even inside the Forests.
Presently about 200,000 miles of roads and 100,000 miles of trails are in
existence. Not all rights-of-way for the existing roads have been obtained.
Federal and State highways, including the Forest Highways which are 100 percent
federally-financed, are the main arteries to and through the National Forests.
fost Forest Highways are already in place. There are nearly 25,000 miles of
Forest Highways, four-fifths of which are within_ the National Forests. The
Forest Highways and the other Federal and State highways. are under the
jurisdiction and administration of the States. They present no problem as
regards access, '

The third'cétegory of roads serving the National Forests are the public roads
under the jurisdiction of local governments. They are most commonly referred

- to as "county" roads. These roads are of special significance because they
* are often the connecting link between the Forest Development Road System and
"~ the ‘Federal and State highways, To a large extent, people get to the Forests

over these roads, In many areas the principal access problem i{s related to
these roads, As a result of several interacting forces~-social, economic and

: political-~there i3 a continuing net shrinkage of local government roads

“within and leading to the Forests. The resulting gap is especially serious.

: We will return to this problem.

The last group of roads to be considered are those which are not on any system
operated by a governmental agency but do provide access to National Forest
land. They are across or partially across private lands. Usually they were

" built or "grew'" many years ago, often predating the automobile, Many were

once public roads, operated and maintained by a local public road agency.

- Many are on the route of planned Forest Development Roads., Usually they are

low-standard roads, often passable only part of the year to ordinary vehicles.
Nevertheless, they have been an important means of access to National Forest
lands, especially for hunters and fishermen. These roads have substituted

for Forest Service roads which have not yet been built and for the public
roads which have been abandoned by local government.



125

2

Problems with this last class of roads are the source of most complaints
from sportsmen. Their use is at the sufferance of the landowner. Until
recent years public use was accepted by landowners and the using public as
normal. Denials of access were infrequent. This was true in part because

. there were not as many people wanting to use National Forest lands for
recreation., Private lands were mostly unposted. Hunters and fishermen were
generally local people known to each other and the landowners.

The situation is changing because of population increases, greater mobility,
more leisure time, and an increasing demand for outdoor recreation opportunities,
Private lands close to National Forest lands have been closed to the public

and posted, sometimes by individuals or groups for their private recreation.
Many owners have closed the roads through their properties where there was

no right-of-way owned by a public road agency. Unintentionally, local
governments have sometimes cooperated by abandoning public roads which then
became privately controlled. ‘ : -

There are cases where a principal objective in closing a road was to monopolize
use of the adjacent National Forest., However, sportsmen sometimes abuse
crossing privileges. Only a few instances of hunting without permission,

fence cutting, and off-road vehicle travel provide the excuse for wholesale
road closures where the private'landowner has control.

We have tried to describe the complex of roads which provide access to the
National Forests and how they are related to each other, We have also
touched on the major problems affecting each of the road systems. We will
.now elaborate on some of these problems and indicate vhat is being done
~toward their solution.

One point should be made at the outset. Access is a matter of degree.

Seldom is there an area in a National Forest that cannot be reached in some
manner - by foot or horseback or by more or less circuitous or poor vehicular
routes. At some point an area can be labeled as lacking adcess. The adequacy
of access depends on the user's capabilities, needs, and attitudes. Traill

or cross-country access 18 of no value to the hunter who cannot hike a
considerable distance or cannot afford to use stock. ‘.

As said earlier, the access problem is worse in some areas than others.
Unfortunately, the access situation is growing worse in those areas where

it is already bad. We are probably losing county roads and what might be
termed permissive access faster than replacement access in the form of Forest
Development Roads is being provided. In areas where access is fairly adequate
there is continuing improvement. This is because, in the latter case, these
Forests have important timber resources which are vital to the local and
national economy while at the same time the timber pays a large part of the
cost of roads. In other areas the pressure to provide road access is notras:
great and the financing is not avallable.
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The principal way the Forest Service meets access needs is through additions .

to the Forest Development Road and Trail System and by clearing up the
right-of-way situation on these roads and trails. About 1,500 road rights-of-way
(easements) are acquired each year. Most of these are for new roads to be
constructed. Others are for relocation or reconstruction of existing roads.

A few are acquired for roads which are claimed by the Forest Service but where
we have an inadequate interest or no right-of-way. Some private roads are
acquired after designating them as Forest Development Roads. These last two
categories include acquisitions that relieve some of the worst access

situations. R

Additions to the transportation system depend very largely on the level of
financing provided. In addition to roads constructed with appropriated funds
timber purchasers build and improve many miles of roads to harvest timber
they have bought. The costs incurred are reflected in a reduction of the
price paid Zor the timber.

Another program that contributes materially toward improved access is
construction of roads in cooperation with major timber companies and other
owners of large acreages intermingled or checkerboarded with National Forest
land. Joint ownership is obtained by exchange of easements. . The Government
obtains rights to use the road for all National Forest purposes and for the
public to use the roads. Besides making the National Forest lands accessible,
the cooperating landowner's lands are opened to extensive recreation use
such as hunting, fishing, hiking, and riding. In sharing construction costs
the Government bears the share attributable to recreation use regardless of
ownership of the lands generating the use. Almost 3,800 miles providing
access to several million acres in California, Oregon, Washington Idaho,
and Montana have been built under this progran.

There is a problem in meshing the local public road systems and the Forest
Development Road System. The area of juncture between these systems is
vhere many of the access problems lie. There is need for agreement among
Government levels on the demarcation of responsibilities. Legislatiocn may -
be needed. - Perhaps the most hopeful development is the "Functional Highway
Classification Study" now being conducted by the State highway departments
under direction from the Federal Highway Administration, The study may
recommend establishing a pattern of responsibility and sources of financing
which will go far toward resolving present problems. We are cooperating
with the State highway departments in this study. 4 '

We have indicated that a higher funding level for development of the Forest
Transportation System would allow better progress in areas where the stimulus -
of timber access needs is lacking. It should be noted that support for the
Forest Development Road and Trail. program and appropriations has come almost
entirely from the timber industry and from individuals or groups interested

in a particular road project. Sportsman support and interest have been
notably lacking.
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Follewing are some additional actions which can have a great effect in 1mprov1ng
access and in mitigating the bad effects of inadequate access. Something {s
"being done on all the items listed but a step-up in the effort is warranted

and is being encouraged, -

1. The public needs better maps for {dentification of National Forest land

and available access in areas of intermingled ownership. The recreation maps
available at Forest Service offices do part of this job. They can be improved,
especially to better show access. The recreation user also needs to be able

- to find these lands on the ground and the roads and trails that will get him
there. Better maps and more adequate signing of lands and roads are the
principal means for doing this,

2. There needs to be more direct contact between sportsmen organizations
and Forest Service officials at the local level. Discusaion of specific
access situations can lead to actions which will help solve problems.

3. National Forest users need to take a greater interest in the local public
road system and its relation to access to the public lands. Too often the

- parties requesting abandonment of public roads are the only parties heard
from,

The Forest Service as the agency charged with administering the National
Forests has primary responsibility for solving the access problem. There

is no single, simple solution. Instead, there are numerous partial solutions
which must be applied over time to have results. To make progress the
cooperation of landowners, State and local governments, sportsmen and other

" National Forest users is needed. The basis for such cooperation 1is an
understanding of the access problem in all its complexities.

- 10/13/71
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RICHARD J. CONKLIN

ATTORNEY AT LAW

BOX 629
WHITE SULPHUR SPRINGS, MONTANA ssssas

The City Plth a Cestls’ September 20, 1972

Mr. V. A. Ciliberti
School Of Forestry
University of Montana
Missoula, Montana 59801

Dear Vito: "o’

First of all, my apologles for . not answerlng ycur letter,
I threw away the envelope it came in and I don't have your
home acd:ess so I am going to send this to your address
listed on the correspondence.

First of all, I read through the act of 1885, and I am im-
pressed. I think you have got the makings of a conservation
fish ahd game article here that you could sell to almost any
of the big publications including Readers Digest. I think
the re-action would be fantastic but let me do a little bit
of dissecting of the act. First of all, it is not a criminal
act, it is a civil act and it calls for a person to file an
ffidavit- issue noted before the Federal District Attorney,
and a civil action commenced and an 1n3unctlon issued. Once
~ this adjudication, once the injunction 'is issued, and then
persons are served with it, anyone that ignores it may be
tried criminally for the idgnoring of the injunction issued
under the fact, that doesn't mean that the act itself has
criminal teeth. You first have to go through a civil trial
to establish some rights that you can breach by the criminal
trial. Nevertheless, it seems to me to be effective because
it. takes precedent over all the other cases or the rest of
the calendar, and that means a speedy adjudication of the

same.

Each time a statute or law is passed, it is enacted with a
history or an intent. The session laws, or laws as passed,

are therefore recorded historically in the session laws or

the Congressional Record. A person can examine the Con-
gressional Record and determine what the intent was of that
particular law at the time it was passed. As a consequence, .
when the income tax law was passed, it was a revenue measure,
The purpose of the income tax was to secure revenue for the-
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United States, when it was adjudicated and someone had been
proven to have helped him to avoid the revenue, a secondary
criminal action could take place., The Internal Revenue Sta-
tutes were never designed to capture Al Cavpone and I presume
if you had written to an Internal Revenue Agent about the time
Al Capone was going on, you would have gotten the same sort of
Mickey Mouse run around that you got from the Department of
Agriculture concerning the application of the 1885 Act. It
has simply told you the Internal Revenue Act was just not
designad to capture men like Al Capone. It was, never-
theless, used specifically for that purpose and it was the
greatest breaker of the Teapot Dome, etc. scandals that
could come upn. They couldn't convict them of the crimes
they were guilty of, so they got them on Income Tax Evasion.
It seems to me the analysis between those cases is too ex-
treme to 295ly to this situation in that the 1885 Act pro-
hibits exactly what these people are doing. I think this
Department of Agriculture statement is Mickey Mouse; that
history designed the Act of getting it into enforcement.

I think probably the real nitty gritty test of the thing

is going to be to have someone go and file a complaint before
the Federal District Attorney on an Affidavit charging a
specific violation of the Act of 1885, and when the Federal
Attorney fails to prosecute, then you go to the District
Judge, get a little act called a Writ of Mandamus comp2iling
him to do his job. " That should be really be wild, and

you should have all kinds of push behind you before you even
file the original cause. I thlnk a newspaper article would
be a good way but I think a maaa21ne edition publication
would be far better. My attitude towards the Department of
Agriculture is that this is a sick excuse for their not
doing their job. I think Mr. G. W. Van Gilst just plain
missed the whole point. . You ‘have a beautiful statute, a
beautiful bit of research, and they simply are not using it.
It is not condemnations you are talking about, it is simply
access of a simple nature to public lands. Now, there is a
voint here when he mentions condemnation in an illusion to
what the Federal might say now:'that you are denying these
peopnle their property without due process of law, therefore
you have to pay them, and they water down the interpretation
of the Act as you have researched it, but that is still for
the Court to decide so for the the Judges to determine, and
not for someone to decide by merely saying it doesn't apply
and they don't want to use.it.

Next, as to letter to Stevenson and the reply by Ciliberti
in re the O'Brien Creek Road. Window dressing aside, it
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seems that they are thinking about road access, they may have
given it some priority. It is unfortunate they have to give

+ 1t so much priority in thought before they take action. His

next statement that they checked into the circumstance to
determine whether or not presoripiigeright to use by the general
public had existed is redundant. In fact, it is childish. I
challenge the Forest Service to show any place, way, shape or
form, where they have resisted a denial of access to the general
public or where they have determined by their examinations that
such a perspective right has not been denied. I have never
heard of, seen, or encountered Forest Service taking any activity’
on the part of the general public to insist upon the continus&ion
and preservation of a general public access which could be lost
by prescriptive rights., To suggest such a matter is ludicrous;
it is simply not Forest Service policy to'"interfere'" in these
private iand rights squabbles. It may have since occurred to

the extent that a prescriptive easement and right over a public
use has been established, thereby effectively cutting off the
public's use and all you really have to do is wait five years

and dilly, dally around while you are making thoughts of great
high priority concerning the project and the prescriptive
easement is extinguished so his solution to the problem seems
somewhat pass the buckish. Need more time for additional plan-
ning, will look into it when we finish our Petty Mountain
Planning Unit, need more information and it has to fit into

the whole picture of mutliple use planning before we can get

a right of way. His final statement that he hasn't got funds,

I think I concur with. I think, however, this is another place
where you can specifically show that the 1885 Act can be applied.

Once again, let me recommend Dale Burk as a good author and one
who has a real in for this sort of controversial material. He
can use it and develop it effectively in a series of editorials
in the Missoulian and in his private writings. If you are not
interested in developing this on a private writing basés, please
let me know since I feel obliged to hold the matter is somewhat
a confidential private relationship in respect to the amount of
research and work that you have done. If you do not feel this
way, that is to say that you wish to publish as you advised me
when you were here besfore, then I think I will probably use the
Act myself by filing an Affidavit of Restriction of Easement
before Otis Packwood, concerning some private isle of access

in our area.

Will try to'drop in and see you later this fall, and pick'up
a copy of that treatise. Kindest personal regards,

Yours truly,

P . .
'Yochwid J LodbosF O
Richard J. Conklin

Rgyc/rc -3 -
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Caiii‘omia Constitution
Article I, ASection <5

The people shall have the right te fish upon and from the public
lands of the State and in the vi'aters thereof, excepting upon lands set
asicde for fish hatcherles, and no land ovined by the State snall ever be
sold or transferred vuthout reserving in the peOple the absolute right
: to‘flsh thereupon; anc no law shall ever be passed making it a crime for
the peoprle to enter upon the publ:n.c l.:ncxs within this State fa the pur-
mose of fishing in any w'at,er cont.a.ining fish that have been planted by
the Svat.e, provided, that the leglslature :x.ay bn statute, provn.de for
‘the season when and tno conditions under which the da.fferent species of
fish may be tzken.-

nrticle Xv, Section_2

No individual, partnership, or corpor:ation,'ci:laiming or possessing
the frontége or tidal lands of a harbor, bay, inlet, estuary, or other
navigable water in this Stnte, éhall‘be permitted;tn exclude the right
of wa& tc such water wnenevef i% is régnired for any public purpose, nor
to destroy or obst.ruct‘the free navigation 'of‘s'uch water; and the legis-
lature shnll enact such lnvis' as will gi‘)e the most liberal canstruction
. to this provision, so that acé’;zss to the navigable watérs ‘of this State
shall always be nbtainable' for the people thereof.

Lands lying between nig'n and -low f.ide, as weli as tnose within
& bay, which are permanently covered by water, are held by the state for
the public purposes of navig‘a.ticn ‘and fishery, and a public easenent
exists in such land for such purposes. Hunting is a privilege inci-
dental to the public right of navigation over tidelands and navigable

vizters, and anyone nay exercise that privilege as a public right.

-
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Section 813, The holcier ofA recorcd title to Jl.land mgy record in -
the office oi‘ the recorder of any county in whlcn any pd"t. oi the lenu
is sithat'ed.....description of»s‘aid land ano'. a notice reading'substan-
| tizlly as follows: "the right of’ﬁhe public o’r'any persen to meke any
use vh tsoever of' t he above aescrlbea land or any rortion thereof,....
(other than any use expressly zllowed by a. written or rercorded_n’ap,
ﬁgreéﬁient, deed or dedica.t,ion"} is by 1§)efnfission,_ .;nd su.bjeé’c‘ to control

.of ovnar",

-

The-recoraed notice is conclusive evide'née that subsequent use
of the L;na durmo the t;me such nctice is in ‘effect by the public or

~any user for any nurpan is parmsslve and with consent, in any wud1c1d
proceeding :mvolnng the issue as to w’nether all or any portion of such
land has been dldlCdted t.o t)ubl:;.c use or 'r.nether ..ny user has a pre-
scr1p+1ve right in cuch l ind or any portlon tnereof The notice may be
revoked by the holder of the rec';:ord titlg by rl'écbrdin‘g‘a notice of revo-~
' cation in :the offic‘ve of the recorder w'nérein the notice is recorded.
ifter recording a notice pursuaqt' to this 'secﬁm,’ and prior to any
i‘evocatién thereof; the owner 'shal_l not preyenb any public use appro-
onriate thereto by"physical obs‘truction,‘ nétice or ot.her_wisé.

The permission for pub'lic use o‘f real prOpIerty provided for in.
such a recordedﬂnotice may be conditioned upor;. reasonable restrictions
an the tine, place, and manner of such publiic use, and no use in vio-
lation of such restrictions shall be considered public use for purposes

of & i‘mcln g of irplied dedicatim,

133
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Sectin 1039. The Legislature find that: -

1. "It is in the best interests of the State to encourase
nwm.ers of private real property to continue to make their lands availzble

for public recrestimal use to supplement opportunities avzilable on tax

suprorted publicly owned facilites.
2. Owners of private rezl property are conf ronted vith

the threzt of loss of rights in their property if they allow or continue
to 2llow members of the public.»ﬁo use, enjey, or pass over their property

i
1

for recreatidxal purposes..
3. The stability and mardetability of record titles is

clouded by such oubllc use, thereby compelling the owner to exclude the

_' public from its property.

GCovernment ;

Section 6210.4. HNo lands owed by the State, which lands front

l‘ upon or are n.ea_.r to any lake, naﬁéable s’t_ream, or other bod v of navi~
goble water, convenient access to which is un.o't: pmyidéd by public road:
or rcuds, or otharvise, shall ever be solc, l‘ea.syed,AoAr"_rm tec, withoﬁt
reserving to the p=ople of the ustate an easemént acrosév the lands for

convenient zccess to such waters,

Section 621C.La. All conveyances by the State of the sixteenth

~and thirﬁy-—ijt;h} secticns, or~lands acyuired in iieu thereof, or of
swemp and overflowed lands shall be made subject to any existing ease-
ments or rights ot vay issued b;, the Stete prior to the time of con-
veyance, |

Section 39933, All navigeble waters sitinated within or adiacent
’ [~] .

tc city shall remain open to be free and wnobstructed navigation of the,
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publiec, Such waters and t.he.waterfront‘ of -such waters“shell remain cnen
to free and unobétructéd access by the veople from the ;ﬁxéblic streets ana
hi ghways within t‘nte city . rublic stréet.s, highways, :.md_ cther public
rights of way shell remain open to the free end u.nobét ruéteci ‘use of the

rublic from such waters and waterfront tothe public streets and highiays.

Sec"ti‘on 39937. Vhen by ordinaﬁcé a city declares that zny rigat
cf way to a body of ﬁavigable water in ,v.f.‘n,e city 6\"3‘%‘, upon, or along the
'f;‘dnte.ae of city tidelands is r_equireci"i‘pr any ‘}-’vublié pﬁrposa, a.person
‘elairirg orl'.poss essing such ,frné'ttage or»t;idlslar»'.ds shall not: .

1. Hinder the city in Laying_‘outv, -‘est_ablishing, opéning,
constructipg, _or‘ot,herwis[e. improving or maiptaihing the right of fvay(.'

2, “Exclude the right of way. -

3. iObstruct_'br prevent, ‘i'tsl fréel use by the city or ﬁhe
piib_lic generally, o | |

+

Public Resources: s -
 Section 6008. 1In order to protect the pubiic's access to, and

use of, all stat e—oymedf_lands in Humboldt Bs;y', no right to the use of
any State lands ,: including but not limited to tide and submer ged lands,
in and adfjacant to Hunboldt Bay south.of t he ‘entrance to the bay shall

be sold, leased, rented or otherwise conveyed or gfented.
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