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' PARADIGM PROVIDE THE BALANCE OF ENVIRONMENTAL QUALITY AND

RESOURCE PRODUCTION NEEDED FOR SUSTAINABLE DEVELOPMENT?

Chairman: Raymond Cross ¢€k;7/f

The current problems with the Forest Serwvice are well
documented. Due to its roots in the Progressive Era, the
Forest Service has not evolved into an agency capable of
balancing the competing needs of public forest users.

Instead, overcentralization and budget structure have

resulted in a top-down management approach that lboses money
and perpetuates losses of biodiversity. These problems with
the Forest Service have evolved for almost a century and are:
too ingrained to be addressed by any piecemeal reform.

Instead, a large scale reform of the entire structure needs
to initiated and a new paradlgm for public forest management

' 1nst1tuted

‘Based on policies in the school trust lands context, a
trust paradigm would have many advantages for national
forest management. Trusts provide clear mandates for the
trustee, instead of confusing multiple use mandates. Most
of the .current economic disincentives would be eliminated

~under a trust paradigm. The competing duties of making the

trust productive and preserving the corpus of the trust
force trustees to balance short term economic needs with

'1ong term preservation.

‘The "National Forest Truat Act", as proposed and modified
in this paper, can provide a worthwhile departure into '
examining how a national forest trust would be created.

. Trust language mandates that lands be managed in accordance

with accepted trust principles while implementing ecosystem
management . This management structre would provide 'a clean

' break with ingrained multiple use, sustained yield practices

and usher in a new era of national forest management.
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I. Iptroduétidn

Like a predictablé luniar cycle,, the debate 0verAhow to
manage our public lands has once again'entered the
maiﬁstream. Thanks to commentators such as Jon Souder and
Séliy_Fairfax,~a new management paradigm has also been
thrown into the debaée: the trust. As a model of trust
managemént, the state échoql trust lénds are.being examined
as an»alternativé to large federal. agency management. 'This
is‘particdlafly éurprisingfgiven thé:unfaVOrable\reputation
‘that the state has so far'developea in the public lands
.context .}’

Shifts in tréditional intereét group allianéeg:may
provide some answers as to'why the conventional wisdom of
states as land managers seems to be changing. For most of
“this century, debates”over how to'manage public land was
doﬁinaﬁed by two factions: multiple use conservationists vs.

wilderness preservationists.? However, as we enter into

b sally K. Fairfax} Thinking ‘the Unthinkable: States

as Public Land Managers, 3 Hastings W.-N.W. J. Envtl L. &
Pol’y 249, 254-256 (1996). Professor Fairfax identifies

cycles of state primacy that occurred within the context of
federal land management. Now that we are in the era of land
retention, state managers are vilified by environmentalists
as being anti-retention and dishonestly- admired. by sagebrush
rebels, despite the fact that they have the most to lose
from transferring federal land to the states. Id. at 255-.
256. '

2 This conflict is basically an extension of the

Gifford Pinchot vs. John Muir disputes of the early 20th
century. .



the twentieth qentury,vthe solidarity of either side is
beginning to break down as individual interest groups are
seeiﬁg new allies.? One commentator identifies five
faCtoré as an:eﬁplanation for the sudden_focus\on state land
management as a moael for federal land management: the rise
of gfasSroots environmentalisﬁ, the introducfion of naturalw
resource economiés; landscape level thinking, the end of
Pfogressivé_Efa science and ‘the observation ﬁhat the land
managemeht problems of the west are also being experienced
in the east.® While the implications of these shifﬁing
alliances is beyond the séope»of this paper, expandihg‘the
tdéls of the debate to include trusts>will play a positive
role in éxamining reférmiof ﬁhehcurrent éystem.

The current litérature-examining,state land managément
Afbcuéés on school trust lands as a cqmparétive ﬁodél.for

possible federal land management.® - These commentators have

3 Of particular interest 'is the strained
gimilarities between deep ecologists and libertarian
.economists. Robert Nelson, Government .as Theater: Towards a
New Paradigm for the Public Lands, 65 U. Colo. L. Rev. 335,
355-356 (1994). Another, example is the local management
alternative for reintroduction of grizzly bears. to the
Bitterroot ecosystem that is co-sponsored by the Inter-
Mountain Forestry Products Assoc., National Wildlife
Federation, and Defenders of Wildlife. Bear With It:
Grizzly Reintroduction Plan Wbrth A Try, Columbus Dispatch,
January 17, 1997, at 8A.

4 Fairfax, supra note 1, at 256-257.

5 e generally Sally K. Fairfax, Jon A. Souder &
Greta Goldenman, The School Trust Lands: d Fresh Look at
Conventional Wisdom, 22 Envtl. L.. 797 (1992); Fairfax, supra
note 1. :



come to the conclusion that} while state trust management
could be a pdssible departureAfor refnrm trust‘managemént
‘1s not a panacea for all the polltlcal 1neff1c1en01es of
public land management ¢ It 1s_doubtful-that any of these-
commentators would suggest a wholesale snift‘of"landl
ownership from federal to state goﬁernments. Indeed, the.
political realities Wduld’make such an idea'virtually
impossible.’ , " |

' . This papef_takes the next step in the debate and
examines thAtrust'management of public lands wéuld.possiblyA
be organized and what benefits of such a management séenarib
would achieve. Because nhe vast majority-of western public
land is held by the Forest Service, this paper will examine
trust management in relation to that agency.® This will
serve as both a narrowingAfeatnre and a coﬁmonality for
‘statea in the nortnwéét;

‘This paper is dividédlinto three sections. The first

6 Fairfax, supra note 1, at 262-263.

7 Two noted commentators; Jack Ward Thomas and

. Charles Wilkinson, capture popular opinion when they flatly
deny a large scale devolution of public ownership as a
viable solution. Charles Wilkinson, The Public Lands and
the Public Heritage, Different Drummer, Fall 1995, at 9;
Jack Ward Thomas, The View From the Top: Some Comments from
the Chief, 17 Pub. Land & Resources L. Rev. 9, 21-22 (1996).

8 While some of the problems inherent in the Forest
Service can not be translated to other land management
agencies, such as the Bureau of Land Management, it is
‘probable that many of the benefits of, forest trust
management could be imputed to those lands as well.  Indeed,
if successful ecosystem management is to be achleved agency
boundaries need to be dissolved. :



K
seétionfwill examine current failures of the Forest Service.
The first step for change is identifying the harm caused by
the status quo. In this section, I argue that the problems
found within the Forest Service are both ‘imbedded and
intertwined. Therefore, only é 1afge scale paradigmatic
shift will bring about fruitful reform.

In the seqond section, I examine state schodl trust
laﬂds; ¥ 5rief1y anaiyze the competing trust dpties'of
state trust managers and how the cqﬁrts have'interpreted
these duties. ’Trgst land management is sléwly evolving to
account for preservation goals as well as current income
prodﬁdtion. While few environmentalists fegafd»staté trust
lands. as a model of ecoiogibal héélth, the organiéationél
structure of that ﬁrust could provide tangible benefits for
future laﬁd manageﬁent.

In the third section, I ekémine a‘trust:bill'proposgd
by  the Thoreau Institute, and provide a model trust
. agreement. My intent is to identify some of the issues that
must be resol#éd if a truét management scheme were to be

offered as a paradigm for public_laﬁd ménagement.

II. Failures in U.S. Fprést Service Management
Agency bashing is a time honored pastime in the
American west. éecause of its primapy in land stewardship

in the northwest,vthe Forest Service is then perhaps the

most reviled4égency; Some commentators argue that, despite



its shortcomings,rthe Forest Service is actually a very.
capable manager.® | / |

However medioerity is not a valued trait\in American
society. ‘The effectivehess of the Forest Service must be
debated so that new and better methods of land management
may be- 1nvest1gated : ThlS'lS especially true now that the
Service is Seeking to implement cutting-edge science, such
as ecosystem'management}'andvaccount for past policies-that'
haVe coneistently iost money for the treasury.

There are three céte failures of modern forest
management : Progressime Era science, overcentralization,.
aﬁd economicallyMinefficient polibiesl These failures are
interwoven and ciosely felated to one another. Ohe{ |
\'shortcoming can not be individually corrected Witheut
addressing them all. Beeause'of their interconnectedness,
piecemeai reform of the Forest Service is impracticable. A
fundamental shift in the‘management'paradigm must be
pursued.

“ AL The Inability of Progressive Era Science to Adjust to
Realities of the Modern World

The Forest Serv1ce_was created during the Progressive
Era, in American society.'® Forest Management during the
Progreseive Era was characterized by an unwavering faith in

science to provide answers to the complek and growing

9 Wilkinson, supra note 7, at 10.

10 Robert H. Nelson, The Failure of Sc1ent1f1c
Management, Different Drummer, Fall 1995 at . 13.



_deﬁands df American soéiety.“‘ Scientific resource
‘management would ensure a constant supply of comﬁbdities,
thereby prdviding the greatest gocd for the greatest number
LOf Americans. ‘ | |
HoWever,/grouﬁdinéAmoderh forest management invideas
théf are over 100 years old presents séveral difficulties
for reerming téaay‘s Forest Service. First{'thesé ideas
are so ingfained that ény lafge‘scale changes are uﬁlikely.
without a'sweeping paradigmgtic‘shift. Second, the
unqualified belief in scienqe to provide answers ignores tﬁe
realities of a démpcratic society._‘Third,»the me;hanisms
necessary to implément ?rogressive Era sciencei érimarily
command and control regulation, have proven to be highly
ineffiéient methods of public land management. |
‘Gifford Pinchot aﬁd his successors;effectiVely
insulated the Forest Service from the1fo;des that
transformed other govefnment.agencies.12 _This enabied the
pfogressive paradigm{to take root and it drive Forest

‘Service decisions today. Most foresters in the Service are

C 1 Nelson, supra note 3, at 344. The historical
context of the Progressive Era was set against a backdrop of
increasing industrialization, scientific discovery and the
turning from divine guidance to secular pursuits. Id.

12 This insulation created what some called an
"esprit de corps" or religious zeal" among Forest Service
employees in fulfilling their mission. Nelson -supra mote
10, at 13. It was not until early 1970 when events such as
the Bolle report and the Monongahela decision did the Forest
Service come under widespread public scrutiny for its
management practices. Charles F. Wilkinson, Crossing the
Next Meridian 140-144 (1992). - :



career employges thatAaccept thevbeliefs and culture of
‘their profession;“_ ‘ *

The culture Qf.scientific\maﬁégement tends to evolve an
agency that is inflexible and unaccepting of change.*
Forest Service management has evolved into a near theology:
the “relig;on'oﬁ'public land_manageméﬁt."“ Instead of
adaptihg télnew information ahd challenges; the Forest
Service'has stagnated undér'a distrust of‘outsidérsAfrom
éther agéncies or the pfivate sector.® . The current
"attitﬁde of the Service can best be described as embattled, -
,»cféating a more intibverted agency in an era where
extroversion is necessary:for wise and integfated
managemeﬁt.

Gifford Pinchot was a fi;m believé; that’poliﬁics and
séientific managemenﬁ didbnét mix.?’ Ultimately; 
sqiehtific ménagemeﬁt necessitates the end of pdlitical
input iﬁto policy,decisions.”» If resources-are to be.
'managed'scientifiqally by elite managers! the Forest Service

cannot afford to have public opinion second guessiﬁg its -

. Marion Clawson, The Economics of National Forest
Management 102 (1976).

“  Id. at 103.

13 Nelson, suprarnOte 3, at 353;

¥ 14, at .354; Clawson, sup'ra_lnot:é 13, at 103.
Y’ Nelson, supra note 10, at 13.

**  Nelson, supra note 3, at 345,



decisions. However, this belief ignores a basic tenet of
our democratic society: competing values and interests.?®
After World War II, the number and power of interest

groups rose and demanded a . voice in the decision process.

With the Monongahela decision that declared clearcutting
illegal, interest groups suCceszﬁll? questioned the Forest
Service'’'s scienee, forever eliminating the perceived
infallibility of Service diseretion:20 Furthermore, "the.
leglslatlon passed durlng the late 1960's and 1nto the'
1970’s, primarily the National Environmental Pollcy Act
;(NEPA)“ and the National Forest Managementhct (NFMA)R
éave interest groups a strohger voice in determining the
,ouCCOmeeof-timber manaéeMent.

'While other agencies have come to grips with the now
politically charged atmosphere of land;management, the\
‘Forest Servicehhas not changed the prqgressive paradigm.??
Insfead it has cobbled together a mixed hag of progressive

science and democratic participation that is mostly

¥ . See James L. Huffman, Markets, Regulations, and
Environmental Protection, 55 Mont. L. Rev. 425, 428 (1994)
(arguing that public:decisions are, by deflnltlon, political
decisions and scientists do not have a special capacity to
chose among competing values).

20 Nelson, supra note 10, at 13.

2 43 U.S.C.A. §4321 et seq.

22 16 U.S.C.A. §1600 et seq.

2 Nelson, supra note 3, at 347-48..
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procedural and unacceptable to most constituents.?*

The core standard of interest group government is
simply that a satisfactory political compromise.
can be worked out among all the players. At least
in the extreme forms of this political philosophy,
- the substantive result is not really, of concern at
all. Other than the fact that an agreement is
reached, there is no further objective basis for
judging the final outcome because in interest- .
group liberalism, all the attention is focused on
, the procedure followed 2

An agency attitude has developed that.equates,procedorel
success with sub’st_antive‘suécess;26 The final outcome has
‘ been an egency that is responsive to the ineerest group that
amasses ;he most powerland learns to'"play the game" most’
effectively.?

UtiliZing soience as a manegemeot:tool is one thlng;
heving it dictate the ultimate decision is an entirely
<differeht matter. If humans were motivated solely by
loéicelvsoience, then scientific management‘would be an
acceptable goal; instead,‘they'are motiva;ed by an array of
factors:”ﬁonetary, emotional, eﬁhical and biological.
DisﬁruSﬁ.of these external motivators has lead most publlc

land ﬁanagers to utilize one tool in echieving the desired

24 Id. at 348.
25 Id

26 One commentator argues”that the prlmary challenge
behlnd implementing ecosystem management is malntalnlng
substantive integrity without diluting it to a "mere
procedural device." Robert B. Keiter, Conservation Biology
and the Law: Assessing the Challenges Ahead, 69 Chi-Kent L.
Rev. 911, 931 (1994). '

7 Nelson, supra note 11, at 348.
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result:.command and control regulation:?®
| In economic ;erms, the impetus behind command and
control regulation-is the failure of a market solution.
Market faiiures occur for many:reésons: the existence Qf(
negative externalities®, the free rider problem®® and/or
»ghe lack of information.®* Government regulation is an
attempt td‘internélize these problems and achieve a éuperior
result. However, asjthe level of regulation increases,. so
" does the level of bureaucratic control énd the resulting

inefficiencies that arise from it.3?

B. The Failure of Centrélized‘huthority'
Pfdgressive Era séience was a‘Centrélizing vision.?3
It was believed that if science could solve the fesource
allocatibn dilemma, then that answer should be‘applied‘

uniformly across the country. Furthermore, only the federal

- 28 Huffman, supra note 19, at 426. On a more _
theoretical scale, the use of command and control regulation
is also rooted in a distrust of capltallsm (the incentive
for short term proflt) that was a corollary to the
Progressive Era. Id. :

, > An externality is the uncompensated cost born by a
third party that was not a market participant. Id. at 427;
Douglas B. Rideout and Hayley Hesseln, Principles of Forest
and Environmental Economics 7.9. (1995).

Huffman, supra note 19, at 430.

31 Rideout and Hesseln, supra note 29, at 7.10.

2 1d4. at 7.11-7.12.

3 Nelson, supra note 10, at 13.
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government was able to gather the reséurces,and the
expertise necesséry té'achieve a nationwide applicatién.*
Today, with the'myriad of compréhensivé planning
requirements;.the Forest Service ié only becoming more
cehtralized.35 5This is ironic, given the recent_ﬁfend.
toward decenkralization among other industries—and
governmen‘tfunctionsf36 Besides being a very inefficient
and qostly struqture,37 top down management‘can\crea;e two
Significant probiéms forfthe Forest Service: intérest gréup
\polariéation and the inability to implement’ecosystem
maﬁagement.

When public land decision; originate within aAceﬁtral
authority inrwéshington, it only tends to exacerbate the
falrea&y grbwiﬁg problem bf interest group influence.
Becaﬁse ;he nunber of ihteréét groups'that compete for
forest resources are too numeroﬁs for any one ﬁé doﬁinate,
some commentators‘éuggestjtﬁét actual "agenéy‘capturé" is
impbssible;”\ Instead, these commentators'expiain that the
Forest Service utilizes a "multipie élientism" approach,

Whereby they'pit constituents against one ahother in order

“ Id.
¥ 1d. at 14.

Id. at 13.
37 Rideout and Héséeln, supra note 29, at 7.12.

- 38 Randall Q'Toole,TReforming the Forést Service 109
(1988). ' ‘
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.to achieve the desired political result.?

This adversarial system of interest group politics
thrives in a centfalized authority Whéfe victory is achieved
by the group that has developed the best political machine.
Eventually, polarization over public land issues results.®

Sincé‘phe scale bf aecisipn is national, the individual
‘members of the'inferest_groups do not have to account forx
the on—thé—ground ihpacts to their neighbor.

-While -the Fdrest Service is facing the problem of
interest group polarization today, they‘Wiil iﬁevitably fécé
Another crisis in the future: how to implement adequaté
principles of ecosystem management. Depending on its
interpretation, ecosystem management can either beia
powerful new togl iﬁ public.land ménagemeht or a re-hashed
attempt ‘at Progressiveﬁra'science.41 In contrast with
Progreésive‘Era,scientific méﬂagement,'ecosystem management -
recognizes that écientiéts do not have complete kﬁowledge of

the interrelated processes that make ecosystems work.*?

39 1d.

40 ,Randall O’Toole, Address at the 18th Annual. Public
Land Law Conference, Managing America’s Public Lands:
Proposals for the Future (October 24, 1996) (conference
notes available from Public Land & Resources Law Review).

“i Nelson, supra note 3, at 359.

42 Deborah M. Brosnan, Ecosystem Management: An.
Ecological Perspective for Environmental Lawyers, 4 U. Balt.
J. Envtl. L. 135, 147-148 (1994); Robert B. Keiter, Beyond
the Boundary Line: Constructing a Law of Ecosystem
Management., 65 U. Colo. L. Rev. 293, 322 (1994).
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Therefore} no one‘scientific answer exists. Howéver, the
tension between'the political arena aﬁd scientific
management is an old issue\that wiil reemerge in
implementing ecosystem management.*

The difference between’achieving-onfthe-ground changes
Qith ecosystem management or taking another ride on’the
%erry—go-round‘of Progressive Era scienpific managemen; may
lie ip the decentralization of public land management.
Principlespof eooSystem management ' support ah4integrated;
organized approach tO‘conservation ahd 1and management.;‘4
;However, while this approach may seem to favor centrallzed
-national management, theorists dlsmlss 1mplement1ng
-ecosystem management through top.down management. A primary
concept of ecoeystem management is that to manage at the
ecosystem level managers mast_adopt a spatial and'temporal
scale  that correlates to ecologicai processes.“a

-

The broad aims of conservation biology are to
'support the functioning of a world composed of
' semi-autonomous, self-organizing subsystems, which
interact within a nested hierarchy of larger
systems. By logical extension, an ecosystem
‘management approach not only tolerates but
endorses a diverse array of semi-autonomous human
/ . .

3 See Keiter, supra note 42 at 324 (arguing that,
while scientific data is valuable in defining policy
choices, there is no divorcing the underlylng social values
from resource allocations) .

a4 Lee P. Breckenridge, Reweaving the Landscape: The
Institutional Challenges of Ecosystem Management for Lands
in Private Ownership, 19 Vermont L. Rev. 363, 402 (1995).

5  Keiter, Supravnote 26, at 929
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organizations--if they operate adaptively within
_the parameters of larger ecological systems. In a
world where centralized government programs offer
no easy solutions, the search for institutional
arrangements has turned from unilateral,
monolithic answers. to a consideration of whether
smaller-scale organizations might, through a
network of voluntary agreements, coordinate and
influence each others’ activities "from the bottom
up," instead of awaiting "top-down" national
prescriptions.? :

Manaéement should be focused at a level that better_equates
individual ecosystems with administrative boundaries .?’
Furthermore, for land manegers to implement suoh'e
politically charged manegement paradigm,'it'wiil»have'to‘be
'sold to local constituents that will bear the costs of’ such
an implementationi Contrary'to some observations, local
people have much to contribute to the management of publio
lands. |
Ecosystem management w1ll only occur if the dec151on prooess
is decentralized and not handed down from an unknown

bureaucrat in Washington.

v

c. ‘The Fallure of the Forest Serv;ce to Face Economlc
Realities

Shrouded in science, the Forest Service has long argued
that they are immune from the expectatlons that govern

prlvate sectors, namely to turn a proflt * As a

46 Lee P. Breckenridge, supra note 44, at 402.
7 © Nelson, supra note 3, at 361.

% O’'Toole, supra note 38, at 38-39.
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benevolent government entity, the Forest Servicé's fole is
to allocate multiple uses of,tﬁe pﬁblic:forests in accord
S with utilitariaﬁ principles. Fof example, the Forest
"Service frequently cites'their dommitmént to'maintéining
,communify‘stébility as an excuse for scheduling timber sales
that lose money for the federél treasury.*® Howéfer)
timber iS'not‘an:entitlement; it is a commodity“and the
.Foresﬁ Service’s practices must be scrutinized as a business
'wbuldnbe.“ This inefficient result is made even more
maddening when envifonmentalfdegradation occurs concurrently
" with a net drain to the fe@eral treasury. Ironically, this
resﬁlt‘has made unlikely allies.of th very different
interest.grbups: environmentalists and,ecénomists.51

‘The most often_ﬁited éxample of'econdmic‘ineffiéiency
. . : # .
Within the Forest Service is below-cost timber sales.

Recently, the Wilderness Society charged that 1995 timber

4  William E. Shands and Thomas Waddell, Below Cost
Timber Sales in the Broad Context of Natlonal Forest
Management 39 (1988) :

50 See generally O'Toole, supra note 38, at 112. To
further illustrate the lack of sound business practices
within the Forest Service, Mr. O’'Toole provides an arnalogy
where General Motors applies the same accounting principles
to the automobile industry that the Forest Service applies
to timber. "~ Id. at 26-27. The result of such an application
would be the sales of profitable models subsidizing the
sales of unprofitable models. Id. So long as capital costs,
-were not included, a net profit would be realized . on paper.
Id.

s\ Nelson, supra note 3, at 355.
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sales in the United Staﬁes‘émcunted to a $398 million.
- loss.®® However, the timber induéﬁry hotly contests the
feSﬁlts of such studies.®® This inflammatory rhetoric on
both sides oniy serves to cloud the issue and‘feMOvés Sélow-
cost timber saleS'ag a point of reform for the Forest
Service.s‘;1

So the first gquestion is: are below-cost timber sales
actually occurfing? Most economic studies®® of timber
sales used a cash flow‘anaJYSis'to'determine_wﬁethér'thé
‘costs of timber sales were éxceeding the'feceipts for a
single year.®® Génerally, these'studies have found that,

in the aggregate, receipﬁé(from timber sales on natiocnal

52 Groups Allege Logglng s at a Loss Missoulian,
February 6, 1997, at A3. :

53 1d.

"**  In the cited article above, the Wilderness Society
accuses .industry of picking taxpayer’s pockets while the
American Forest & Paper Association accuses the Wllderness
Society of not doing a :
credible analysis. -;g;

, " Since 1980 comprehensive studies have been
conducted by the, Natural Resources Defense Council, the
Library of Congress, the Wilderness Society, Resources for
the Future, and the General Accounting Office. O’'Toole,
supra note 38, at 28-37. '

56 Shands and Waddell, supra note 49, at 19. _There
are some inherent problems with analyzing cash flow for
timber saled because not all receipts are received in a
single year and some » :
costs, .such as roads, need to be amortized over the life of
the road. Id. "Additionally, cash flow accounting does not.
account for the non-market costs such as aesthetics. Id.
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foresté exceed the coSts.57 However, - when éaies are
broken down by individual region or individual timber sale,
it is apparent that sales of'high valued old growth timber
are subsidiéing‘the sales of timber with marginal value;58
The General Accouﬁting Office recently found, using an
accounting method that,they helped to design with the Forest -
Se%vice,'that for fiscal years 1992-1994, timber sale costs
exceéded receipts across the country in every region.®®
| What causes below-cost timber séles?' Different
commentatofs have pointed ﬁo many problems‘inhérent'in the
Forest Service as an éxplahation;. It is probable that the
real reason for below cost timber sales can be explained by .
a combination of faetors.

One of the primary causes identified for below cost

57 1d.

58 Id. at 19-20. However, even this may no longer be.
the case as sales of old growth timber in the northwest have
been significantly curtailed for the protection of spotted
owl habitat. See GAO, Forest Service: Distribution of
Timber Sales Receipts Fiscal Years-1992-1994, RCED-95-237FS
(1995) reprinted in Different Drummer, Fall 1995, at 43 .
(showing a net loss on the federal treasury for regions that
encompass the Pacific Northwest).

: 59 Id. The GAO included as costs payments to
associated funds, such as the Knutsen-Vandenburg fund, and
25% payments .to the states that are required by law. Id. at
40-42. Many supporters could argue that these payments
serve as a legitimate function of the Forest Service mandate
and serve many functions as community stability that are not
valued. Shands and Waddell, supra note 49, at 22. In any
event, the net effect on the treasury‘of the U.S. is
negative.
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timber sales has been the'proceés'of budget maximization.®
‘Unlike a busihgss that is funded~by profits, federal
agencies are funded by tax dollaré.61 ﬁﬁdgéts are
:deterhihed not by iesulﬁs, but by the perceived need and the
satisfactionvof powerful interest groups.¢? The. larger the
bUdget, the more staff that can be hifed aﬁd the greater
prestige for t:he_ag“ency.st3

- The drive for budget maximizatibn is not to suggeéﬁ
some culpagle motive by_tﬁe Forest Service.® It is more.a
néturai outgrowth‘oﬁ federal agencies in general.“ |
HoWever, decéntralizing the top-down management of the
>Forest Sérvice and’funding the agency»out:of usér'profits
‘would go a long wa& in eliminating the incentive to sell
timbér at below cost.®

Another .explanation for below-cost timber ;ales has

_'been the Service'’s cOmmitment to prohoting a sustained

60 O’Toole, supra note 38, at 104-108; O’Toole, supra
note 40, at 2. ' ' “

61 O'Toole, supra‘notev27; at 104.

62 Id. at.104-105. When studying timber sales, a
Montana State economist found that below-cost timber sales
allow the Forest Service to implement "harvesting activities
across political jurisdictions", thus gaining favor with
multiple legislators that decide the Forest Service Budget.
14. : . . : )

&3, Id. at 104.

s 14, at 107.

65 Id. 107-108.

66 0’Toole, supra note 40, at 2-3.
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yield#even flow of timber’ﬁo dependent c5mmunities. To
understand the Forest Service’s unending drive to achieve
‘sustained yield, it is nécessafy to understéﬁd the
historical forces that originall;‘prompted the qréation of
the.Forest Service .in the first place. Prior to the 1897
Organic Act, industrial loggers practiced what can be
characterized as a "cut-out and get-out® poiicy.é Tiﬁber
was quickly ﬁarvestgd and the iﬁdﬁsfry moved on to the next
merchantable stock;é This method created the fear of a
timber famine and‘finally lead to the creation of the'timber'
reserves, the preéursor to the national forests.®® The
method by which community stability would be promoted and a
‘timbér famine averted was kndwn as maintaiping}a "sustainéd
yleld w70

.Inlséiéﬁtific terms, sustained yield is the point where
the‘mean'annual-iﬂéfemeﬁt of stumpageAgrowth is maximized

within a harvest rotation and régulations require that

rotation ages be within 95% culmination of mean annual

87 Rideout and Hesseln, supra note 29, at 1.13.
68 id.

69 Con H. Schallau and Richard M. Alston, The _
Commitment to Community Stability: A Policy or Shibboleth?,
17 Envtl. L. 429, 433 (1987).

70 Sustained yield is defined as "the achievement and
maintenance in perpetuity of a high-level annual or regular
periodic output of the various renewable resources on the
national forests without the impairment of the productivity
of the land. Multiple-Use, Sustained-Yield Act of 1960, 16
U.s.C.A. §531(b) (1990)
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increment .™ This is a biological determination that does
\ndt accoupt forithe current markét fof’sﬁumpage or the
"capital costs of producing the stand.

A corolla;yAto the concepﬁ of'sustained yield is non-
declining even flow. If the amount of timber that,could be
produced was:determined at a sciéntificallyﬂsustained level,
then ﬁhé Forest Service'coula also guarangeeAa certain level
~of timber to local mills and communities. As requiréd‘by
fedefal'regulatioﬁs, the.Forest'ServiCe mpst guarantee that
the harvest level of each decade be equél to or greater than
the harvest level .of the previous decade.’

‘If the market for stﬁmpage was consﬁant from year, to
yeér, a non-declining even flow policy may achieve some of
the goéls it isliﬁtended to achieve. 'However, a constant
ﬁafket.fdr,stumpage does. not exist. Therefore, a noﬁ—'
-deélining e?en flow policy can snly be achieved by either
below cost timber sales (when supply exceeds demand) or by
forgoiﬂg opportunities to sell ﬁiﬁber at a profit (when
demand exceeds suﬁply).73

~

Non-declining, even flow and sustaiﬁed yield policies

1 36 C.F.R. §219.16(a) (2) (iii) (1996). Culmination
of mean annual increment is where the average growth of the
stand i1s maximized. Rideout and Hesseln, supra note 29, at
6.10. '

2 36 C.F.R. § 219.16(a) (1) (1996) It is important
to remember that the rotation age of any partlcular timber
stand may be fifty years or more.

" David Wear, et al., Even Flow Timber Harvests and
Community Stability, 87 J. Forestry 24 (1989).
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were-impiémented as a responsentoda perceived timber famine
and issues offcommunity‘Stability.“ »ﬁowever{ neither of
these issﬁes are properi? addressed by a nonfdeclining.éveh
flow policy and the continuénce Qf this‘policy should be
seribusly'quespionedL |

The predicted timber famine-of the early 20th century
has féiled to materiaiizei "With cuffent publicﬂopinion and
existing environmental laws, the cut-out and get-out
policies of the turn of the century timber barons are
forever a thing of the past; in fact,_eafly i&plementations'
of nQn~deCIining even flow were not SO‘Muéh a reSpanse to a
‘timber famine but a'timbérvglut.“‘,By controlling the
amount of timber on the market with é iow'sgstained yield,
;early_managers‘hoﬁed-to change the market for stumpage from
a buyers market to a seliers market .’®

Community stability is oftén cited;as a priméry goal
of public forest maﬁageme’nt.77 However, noted forestry
eéonomists have concludedvthat the felaﬁionship between
~sustaihed}yield and community stability is nothing more than

"fbfestry lore", imported along with scientific management

74 Rideout and Hesseln,'supra note 29, at 5.3.

7 Con H. Schallau, Sustained Yield Versus Community
Stability: An Unfortunate Wedding, 87 J. Forestry 16, 18
(1989) . ‘ ' :

16 . Id.

” Schallau and Alstdn, supra note 69, at 429-430.
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.from Euroipl\e.l78 An ecpnqmic,analysis of non-declining;

even flow reveals that'thé policy qctﬁally‘promotes
instability. The total market_fof étumpage is compriséd‘of
public and pfiva;e suppliers. 'A non-declining, even flow .
policy does not account for Ehe'fluctﬁafions of a dynamic
market for timber.’”® Instead, an inelastic supply of
Eimber‘from ﬁational Forests is created thaf ignores price
changes in the market for timber.®® When shocks to the
market for stumpage occur®, the éhoék'is only felt by:the
privaté supplier because of the inelastic supély'of timber
from public‘laﬁas.“ This causes a greater decrease in the
price (and consequently revenues)'in the overall market.for
timber than would actually occur if thevmarket shochwere
absorbed by both private and 'public-suppliéfs.83 The end
result is community  instability from widely’fluctuatihg

prices.

®  Id. at '444. These economists base their o
conclusions on the actual economic 1mp11catlons of - sustained
yield and ot on any social welfare notlons o

78 Rideout and Hesseln, supra note 29, at 5.3.
8o Id.

8 An example of an exogenous ‘shock to the market may
be a decrease in demand for timber due to a boycott of
lumber produced from old growth forests. See Id. at 3.9 &
3.12. ; . :

82 Id. at 5.5-5.8; Thomas R. Waggener,'Some economic
implications of Sustalned Yield as a Forest Regulatlon Model
13 (1969)

83 Rideout &nd Hesseln, supra note 29, at 5.6-5.8;
Waggener, supra note 82, at 13-14. ‘ :
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In addition to the destabilizing economic’ implications
of a non-declining, even flow policy, many commentators
argue. that community stability should not even be a goal of
forest management. At a practical’le#el, community ‘
stability requires the maintenance of the status quo,
resulting in thé stagnation of.eqonomid growth .8 'Indeed,
the earliest attempts at implementing a sustéined yield
cooperative unit failed beéause the community around which
it,wés organiéed actuaily prospérea.“‘ Fﬁrthermore, there.
is evidence that theré»is a decreasing number of timber
depeﬁdent communities because of dive;éificatidn of local -~
eéonomies.86

D. Conclusion- Failures of the Forest Service

The inherent problems\facing the Forest Service are a
product of the evolution of the agency over the‘past |
century. Someléf these problems are indicative of
bpreauéracies in genérall ‘Others are uniqﬁe to the
experience and founding’philosophies of ﬁhe Forest Service
in pa;ticﬁlar. However, -becausé these probiems'are all

interwoven, no amcunt of individual exorcising will

8  Waggener, supra note 82, at 17.

8s Schallau, supra note 75, at 20 (examining the
experience of the Shelton cooperative unit). '

86 Shands and Waddell, supra note 49, at 40. For
example, by diversifying their economy, the infamous Oregon
community of Sweet Home is beginning to bounce back. from the
shut ‘down of lumber mills from spotted owl litigation. John
G. Mitchell, In the Line of Fire: Our National Forests,
National Geographic, March 1997, at 82.: '
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significantly reform the Forest Service. . Therefore it is
necessary that a fundamental paradigmatic shift be made in

the Forest Service to send a clear mandate to the-agency as

‘to how our public timber resources are managed.

/III.. State Trust Management

The Forest Service is not thé only game/in~town. In
'the west, nearly forty one million acres of land is managed
by the states as part of thelr school land grants 87 '"Not:
all of these lands are prlmarlly valuable for timber. In
ﬁew Mexioo'andiwyoming, school grant lands are very valuable
for mineral deposiﬁs.”‘ . However, in Wéshington, Oregon
endAIdaho, state trust. forests produce large revenues for
the state’s permanent fund.”‘ Addltlonally, these lands
‘have very hiéh recreaﬁional value, espe01ally when they.
border high density visitor areas like Grand Teton ‘National
Park.® In addition to the economic value of these lands,
state trust lanosrare also home to areas with high:

environmental values due to endangered species habitat or

87 Fairfax et al., supra note 5, at 832.

88 Melinda Bruce and Teresa Rice, Controlling the
Blue Rash: Issues and Trends in State Land Management, 29
Land & Water L. Rev. 1, 8. Mineral and oil and gas
royaltles on these lands produce about 175 million for both
states. .

89 Id. at 9. For Washington alone, 1990 timber
revenues were $225 million.

0 Id. at 11.
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other unique attributes.®

A. Trust Principles in the Context 6f Public Land
- Management ' ’

I will argue that a'general‘trust managemeht scheme
would be,benéficial to forest management, no£ that state‘.
trust"maﬁagement“should be extended to include national
forests. Therefore th@;histdrical»evélution of'state trust
‘%and management is not as ihpéttant as an understanding'of"
the.intérplay that trust principals have on on;the~ground
managemént.9‘2 ( B
| Imposing a trust onnthe managers'bf public lands
. elevates the~manager'$'responéibility to that of a
fidudiary.% The trustee must managé'theftruét for fhe
benefit of a,descfibed'beneficiary clasg follswing cértain
prescribed rules and duties, among them; the duty to
exercise skill and prudencenin caring for the trust, tbé
duty of undi?ided loyaity to the beneficiaries, the dﬁty‘ﬁo
disclose, the duty to prétect and preserve.trust propefty,
and the duty to make‘the trust productive:”

Some of these duties are conflicting and reqﬁire

°t. 1d. at 12.

2 'In any event, the history of the land grant
program and the resulting school trust lands have been
exhaustively examined elsewhere. See Fairfax, et al., supra
note 5, at 803-841 (1992). :

3 Id. at 851.

94 Id. at 851-852. .-
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careful balancing on the part of the-truetee. For the
purposes of land management, the‘@uties thet'are'mest
important are-tﬁe duty to preserve the trust and the duty to -
make the trust producti?eu In ttust iaw, when these two-
duties conflict a trustee must act as a “prudent,inveSter"
would. |

. Unless it is otherwise provided by the terms of

the trust or by statute, the trustees are under a

duty to make such investments as a prudent man

would make of his own property having primarily in

view the preservation of the trust estate and the

‘amount and regularity of income to be derived.®
- This ruleihas since been modified somewhat by the
Restateﬁent and renamed as the ﬁuncbnstrainea" Prudent
Investor rﬁle.“ This rule states that the trustee must
manage trust assets as a prudent investor would taking'into
account the context of the individual investment in felatien
to the trust portfolioc as a whole *”  For the most part,
courts have only taken 1nto account one s1de of the
equation: chrentiincome.for the trust.?® However, if the
‘beneficiary class 1s expandedAand courts beceme mofe awefe

of the competing nature of uses, the aﬁplicatibn of the

S  .IVA William F. Fratcher , Scott on Trusts §389
(1989). This is the same rule regardless of whether 1t 1s a
charltable or prlvate trust.

96 Restatement (Third) of Trusts § 227( ); Tacy
Bowlin, Rethinking the ABC’s of Utah’s School. Trust Lands,
1994 Utah L. Rev. 923, 948 (1994).

37 Bowlin, supra note 96, at 948..

°®  See Id. at 943-55.
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}

prudent investor rule could become a beneficial mandate for

. public land management.

B. ‘How the Trust has been Trgaied by the Cogrts.
:.Déspite the very different,enabling acts and

constitutions that established éﬁatevtrust'lands,:the courts
ﬁave'treated theltrusﬁ relationship relatively ﬁheAséme from
stéte to state.” This is because early ‘Supreme éourt
cases addressing the trust relaﬁionship came‘frOm Arizona
'and~Néw MeXigo_and these anes have, in-tufn, been cited as
precedent .in state courts . While this mistake’of.
history Has been a. source of criticism for some
commentato;:s,101 it'ié also a point of commonality which
makes the jurisprudence infthis legél area comparable across
state,bdfders, |

Two commoﬁ;threads seem to géﬁerally Iine cases in the
state trust context.'®® ' State trust managers are both -
truéteés, with a higher standard of care, and bureaucrats

that are traditionally afforded some degree ofAdiscretion;

$ 99 Fairfax et al.,'supra note 5,'at 842.

, . oo Id. at 843; See e.g. Lassen v. Arizona, 385 U.S.
458. (1966). The enabling acts for the individual state
school trust lands were all very different from one another.
However, by citing these Supreme Court cases, state courts
have imported Arizona’s and New Mexico’s enabling acts 1nto
the state’s common law.

01 See Bowlin, supra note 96, at 930-931.

102 Fairfax et al., supra“noté 5, at 848.
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In the .vast majo;ity of cases, the issue could bé'framed as
a aispute over how the lessee Qérks the land. If the
challengerAtO'the state'svauthqrity is a lessee, court’s -
‘have accorded the trustee discretion in how the land is
managéd.103 However, if the chéllenger ig a bénefidiary,
stricter notiohs of trust law aré'imputed‘to'the
trustee.%

Because mosﬁ éhallengesvbroughﬁfby the beneficiary.
"centered on the dispgsitioﬁ'of‘truét assets for less than
full value by the trustee, tﬁe'cases tend to emphasize
income maximization as the dominant duty of the ttust,!o
For example, in State Q;‘University éf Alaska®®, the state
included grust lands within state park boundaries withoﬁt
compeﬁsating the trust. The’court held that iqcluding the
lands within the park placed uncqnstitutional festrictions
iqn the ébility'of the lénds to produce income for the
benef!iciaryouniversity.i07 The duty'df4the state with

regard to the lands was to maximize the economic. return to.

103 Id. at 848-849.
104 1d4. at 849.

105 However, if the issue involves the misuse of trust
lands by a lessee, courts have had little difficulty
upholding a decision by the trustee to prevent the
destruction of trust assets under the guise"of income
maximization. See Winchell v. Dept of Stdte Lands, 785 P.2d
. 212, 216 (Mont. 1990) (overgrazing of state land by lessee
necessitates cancellation of lease).

6 624 P.2d 807, 809-810 (Alaska 1981).

107 Id. at 813.
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the beneficiafy.loe

These ¢ases have fed the fears that many
environmentalists have with state.management. When the
daties of making the trust productive and the‘daties of
preserving the trust conflict, most Critics of trust\
management feel that courts will'only*uphold the alternative
that maximiZes current income for the schools'.109 While
there is some ev1dence for this sentiment in court oplnlons,
the full scope of the trust model should 1nst111 confidence
v1n~many env;.ronmentallsts.~ Recent decisions in the state
trust.context have included language that includes‘the
competing duty of the trustee to'preserve the trust. |

To begin with, the heightened duty imposed‘on'trustees
by the courts eliminate many of the current problems foand
w1th1n current Forest Service management The duty'of
loyalty would virtually ellmlnate sub81dlzed resources glven

10

away to extractive 1ndustr1es.# Furthermore, trusts are

. typically self-sustaining and not dependant on the budget

108 Id.

109 Bowlin, supra note 96[ at 939-940.

110 gSee Qklahoma Education Assoc. v. Nigh, 642 P.24d .
230, 236 (Okl. 1982) (use of school trust lands to subsidize

farming and ranching is a breach of 'the trust); County of
Skamania v. Washington, 685 P.2d 576 .(Wash. 1984) (use of’
school trust lands to sub51dlze timber industry is-a breach
of the trust).
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appropriations whims of - Congress.*

ThereforeF‘the
incentive to~ailocate.§rust resources in. an envirbnmenually
'damaging way is minimized. |

- These issues are well settled with courts -and are a
function of the ﬁrust paradigm itselt. They did not require
the,actiue represthatisn of enviropmehtal interests to |
achieve_an environmenuallyifriendly result. The duty to -
msximizs income- did not conflict with preser&ation of the
trust corpus. However, as these~dutiés'begin to‘couflict,
courts .are beginning to grapple witﬂ the emergihg knowledge
:that short ‘term economic returns are not always the most
prudent course of action for the trust. |

Qne‘possible'explanation fqr-the uneéual emphasis on

the duty to maximize income can be ﬁouna in‘standingl
,Strictly csnstrued, environmental groups do not have
standing to challenge trustee astions uniess they are a
,‘lésseé{uz The sshool districts,<uot the parents.of

. individual school children serve as the representatives for

111 Jon A. Souder, Sally K. Fairfax, & Larry Ruth,
Sustainable Resources Management and State School Lands: The
Quest for Guiding Principles, 34 Nat. Resources J. 271, 292
(1994); Moon v. State Board of Land Commissioners, 724 P .2d
125, 129 (Idaho 1986) (use of ten percent of trust révenues
for malntenance of trust do not constitute a 'breach of the
trust) .

. 112 Selkirk-Priest Basin Assoc, Inc. v. State, 899 .
P.2d 949, 952 (Idaho 1995). However, these groups have been
successful’ in challenging trustee decisions based on other
grounds such as public trust doctrine, Id. at 955, or under
unique state doctrines, National Parks and Conservation
"Assoc. v. Board of State Lands, 869 P.2d 909, 913 (1993).
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113

~ the beneficiary. Without anyone asserting an interest

in conserving the corpus of the trust over production, of
incoﬁe, the couros have had.Littlelopportunity to devolop a
Jjurisprudence to address these conflicting duties. |
However, in Nationél Parks and Conservation
Association***, the Utah Supreme’ Court was squarely faoed
"with a direct conflict bet&een'the duty to preserve the
trust and the duty to produce max1mum income. In that case,
»,
’env1ronmental groups: sought to challenge the dec1s1on by the
Utah Board of State Lands to exchange‘prust lands within a
national park for county lands.'* - The county intended to
pave a road:running throughothe~trust_laﬁds for greatét
tourist access to the‘sufrounding area.* The NPCA
challenged the exchange on the groundé thét,the Board
determined that it could not "give preferénce‘to scenic,
‘aesthetic, or recreational values over income maximization
in managing school trus; lands."*" The Court upheld ohe

Board’s determination holding that the tfust was not created-

for the general welfare of the people.®

113 Selkirk-Priest Basin Aésoc.,‘899 P.2d at 952.

14 gg9 p.2d at 909.
us 14, at 911.
16 14, at 911.
B Id. at 916.

s 14, at 919. The Court went on to specifically
deny that the enabling act created a publlc trust instead of
the tradltlonal private trust.
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thilé the holding in National Parks and Conservation
Assoqiatioﬁ;has been criticized®, the Court in dicta
bégah the long.foad to réconciiing the conflictihg trust
‘dutiés'of income maximiiatioﬁ'andrpreéervation of‘the ﬁrust.

1

‘Specifically the .Court held that long term income potential
must not be sacrificed for short term profits;ﬁ°-
Furthermore, where possible, ingomeAproduction must be
'aCCOmpliéhed so as not to sacrifice unique scenic or
cultural values.?*

National Parks and Cbnser&atioﬁ Association upholds the
»traditibnal notion of income productiqn of state trust lands
while recognizing the merit of preserving the corpus of the
‘trust. -However; as the Courf in that‘case élsb recognized, -
trust management must be accomplishéd within thé confines of
existing law.'” Therefore, if other statutes mandate that

‘environmental values are to be protected, then trust

management must conform to those values.'®

119 gee Bowlin, supra note 96, at 934-045.

120 National Parks and Conservation Assoc., 869 p.2d
at 921.

21. 1d. However, the court went on to hold that, in
the. final analysis, state lands must be income productive.
If that would cause a complete loss of aesthetic value, then
the trustee should attempt to exchange the land for more
productive lands. Id.

122 14, at 920.

, 22 However, because the origins of state trust lands
arise from state constitutions, these laws must be
constitutional if they are to provide limitations to the
duty to produce income. See Boarxrd of Natural Resources v. -
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In Colorado State Board of Land Commissioners v,
Colorado Mined Land. Reclamation Board'?*, the Conda Mining
Co. sought a permit to expand its mining operations on’
school trust land. Obviously, this expansion would have.
maximized the amount of income the lands were producing for
-the trust. However, because of local'zoning regulations
designed to protect the wildlife and character of the
community, Conda was denied a permit to expand its mine.'?
Conda sought a dedlératory judgement that cbuntieS‘could not
constitutionally exercise zoning—authority over school trust
lands.®® The Court disagreed with Conda holding that
[Tlhe State Land Board "must first look to the
statutes ascertain the regulations prescribed, and
then, in exercising their constitutional powers,
they must so act as in the judgement of the board
will secure the maximum amount, under the
prescribed regulations." . . . The constitutional
scheme does not contemplate that the State Land -
Board can ignore a reasonable legislative
- regulation for the purpose of carrying out its
constitutional responsibility o©f securing "the
maximum amount possible" for public lands."'?

A similar case arose in Montana where an environmental

organization- sued the trustee for failing to complete an

Br¥own,. 992 F.2d 937, 943 (9th Cir. 1993) (law designed to
conserve forests by banning timber exports from state
forests is constitutional despite large economic loss to
.school trust). ' )

126 809 P.2d 974, 978 (Col. 1991).
125 1d. at 978.

126 1d. at 985..
Id.

127
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environmental iﬁpact statement before modifying a grazing
lease on trust land.'?® The lessee wiéhed to cﬁange his
léasg in order to,gfaze domestic éhéep instead of cattle in

an area adjacent to a bighorn,Sheep range.'?*

~The trustee
argued, inter alia, that its ability to deny a lease based
on environmental concerns is limited by its duty to maximize
income for the trust.'** The Court held that while income
'maximization is a consideration of the trustee, it is not .
the only consideration.?
MEPA requireé that an agenéy be informed when it
balances preservation against utilization of our
natural resources and trust lands.. -The DSL may
not, as here reach a decision without first ’
engaging in the requisite significant impacts
analysis.®
These two cases illustrate that the trustee’s duty to
. . ' ’ ' “
maximize income for the benefit of the current beneficiary
is not a loophole for trustees to avoid environmental
protectioné that other land managers also have to comply
with. ;

It iswunfortunate that the duty to make the trust

128 Ravalli County Fish & Game Assoc., Inc. v. Montana
Department of State Lands,. 903 P.2d 1362, 1366 (Mont. 1995).

123 14, at 1365-66.

130 Id. at 1370. However, the real issue in this case
was not whether DSL could modify the lease, but whether they
could modify the lease without first examining the '
environmental impacts of- the modification. Id.

131 Id.

132, 14, at 1371.



prﬁductive has received top billing in court opinions
because it has led to a general mistrust of stéte\management'
by envirdnmentalists. In theory,‘the challenge of the
trustee is to balénce the duties of income production and
ﬁreserva;ion'df‘the tfgst.. As the prééervatibn.interesté
become represéhted more dften in lawsuits and the economic
potential of scenic beauty and recreation are increésingly
.recognized; this ba;ance‘should be‘restored to the
manaéément pérspective; As a lowest common aenominator,‘the
duty to make the trust productive.doés not suspend the
trUsﬁee's responsibilityitovcomply-with existing
‘environmental protection lawé,‘assuming those laws are

~

constitutional. -

C. Possgible Benefits of Trust Management
over Current Federal Management

Manag;ng public lands as a trust requifes that the
entire paradigm of current management be ‘abandoned. éection
IT outlines many of the fundamental problems with the
current Forest Servi;efparadigm. éy shifting. management to
a trust paradigm, the unclear and conflicting mandates of
PrggressiQe'Era science could be achieved .3 Instead of

N

133 It is impracticable to = assume that no
"Progressively" trained foresters will be employed as
trustees. Indeed,; current Forest Service employees still have
much to offer to resource management . The current problems
found in national forest service management is more a problem
with the overall centralized system than with individual
Forest Serv1ce employees.
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controlling the equation, science would be}one_tool‘thae
managers will use to determine how tovbest fulfill their
iduties as trustee for the resource.

Infusing trﬁsteprinciples that Have a well established
common law-has caused state land managers to aceept four
characteriétics of trustee menagement: clerity,’-
accountability, enforceability, and peipetuity.“4 Each of
theseAcﬁaraeferistice could have enormous poeitiye impact on-
future forest management. Fur;hermqre,<trust principies
foste% economic efficiencyiwhile also faeilitating,the shift
to ecosystem management.

Unlike ambigﬁous mulfiple use'mandates,'trust
pr1n01ples are relatlvely clear where lands are managed to
meet specific goals for named benef1c1ar1es 135 As
management objectives become more blurred as demands on the
resoﬁrce Eecomee greeter; clarity-in manaates are going to.
be critical in preventiné mismanagement. As some
Acommentaters explained, "[c]iarity( we assert permite'tying
resource management to the achievement of objectives. This
‘linkage is_particularly crucial when dealing with,
potentially imprecise concepts such as'sustainability."“*

Trustees are accountable to the beneficiaries through

'clearly measurable goals, the duty to disclose, and the duty.

134 gouder, et al., supra note 111, at 278-279.
135 Id. at 283.

136 14, at 286.

36 . '.
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137 In particular, accountability

of undivided loyalty.
makes.it very difficult to divert trust assets for the
benefit of,the maﬁager SO as to‘maximizehbudgets. An
exaﬁinatien of the alloeationAof personnel ana*resoﬁrces to
particular management prescriptipns on state lands revealed
that beneficiaries can identify and force trustees to manage
lands in the most{econbmically etficient manner . 3% h
Furthermore; if budgets are tied to actual revenues and - not
state legislatures;“sustainable’management is,poésible.“g
'Trust accountability would'ge‘a long way in eliminating the:
economic inefficiencies in current Forest Service
_management . This concept of accountability makes‘it‘a
breach of. the trust to allow the use of trust assets to
subsidize users. Below cost tlmber sales in the name of
community stability'would be inconsistent with trust
principiee, unless the commuﬁity\was a direct beneficiary of
the trﬁst. | |

. Of all of the characterlstlcs of trust management
enforceablllty is the most well established. Countless

AN

cases have developed a common law that is.fairly analogous"

137 Id. at 286.
16 14, .at 286-290.

3% Id. at 292. Western trust lands budgets are
,typlcally funded in one of three ways: 1) determination
politically by the legislature; 2) a fixed, predetermined
percentage of .revenues; and 3) no fixed budget, where costs
are directly deducted from revenues and the remalnder given
to the beneficiaries.
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0 As public interest

to;resource management issues.’'
groups 5re‘beginning’tg assert more of a stake in state land
management issues, these standaras are e#blving as well to
accept more contemporary notions of preservation.! When
weighing alternati?es in.the natural resoﬁfce conﬁext,
courts treat ﬁrustees with less deference than the would
nor&ally be given to public land administrators, thus making
judicial enforceability more' of a reality in the trust
3parad1gm than in the current agency context .42

Perpetulty directly reflects the confllctlng trust
duties of maintaining the trust assets and producing income
for the current beneficiaries. Some commentators argue thatx
this cOnflict~hés giveﬁ rise to a conservative management
style,“i This notion of a>direct'relationShip between
‘A“pefpefual revenue pfoducﬁion" and "perpetual capacity of
lands to’producéx'provides strong tools for léhd ménagers‘to
avoid special interests that would like to see short ﬁerm
revenue production maximized.144

Another primary benefit to a trust management regime
would be . .the creation Qﬁ incentives to manage'foresps ﬁof

. " Y \ - . . i ' ) !
economic efficiency.  In a side by side comparison, state

140 Id. at 293.

142 See Section iIIB, above.

42 gouder et al., supra note 111, at 295.
143 Id. at 297-299.

e Id. at 300-301.
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forests fair'much better eponomically than nétional forests.
In a study by thélpqlitical Economy Research Center (PERC),
staté forests in Montana generated.-a $ 13.3 million return
~while national forests in Montana yielded a loss of $42.
'million.us The reason for this disparity is that state
forests are managed more efficiently for both costs and
revenues. State forests in Montana spend tW§ and a half
"times less money than the nearby Gallatin Natioﬁal Forest

. spends in preparing timber salés_.146 From 1978—1983L state

forests in Montana received much higher revenues for timber

s0ld.*’ These dramatic economic differences were not

-

45 Donald R. Leal, PERC Policy Series: Turning a
Profit on Public Forests 4-5 (1995). This is despite the
fact that twenty ‘times the timber was harvested on national
,forests than on state forests. \

6  14. at 8. ThlS difference can not be explalned by
a lower burden of. environmental review by state agencies.
Most states have some version of NEPA.that requires the
trustee to perform a similar level of environmental Treview.
See Ravalli County Fish & Game Assoc., Inc., 903 P.2d at
1371. . One commentator has demonstrated that some states, at
least in the short run, are very efficient at allocating
personnel to projects that receive the highest margin of
return. Souder et al at 288-289. '

‘ 147 Leal, supra note 145 at 10-11; David H. Jackson,
Why Stumpage Prices Differ Between Ownerships: A Statistical
Examination of State and Forest Service Sales in Montana, 18
Forest Ecology and Management 219 (1987). Professor Jackson
offers two explanations for this disparity.  First, the
Forest Sexvice primarily employs clear cutting, resulting in
both high and low value timber harvested. However, the
state employs more selective cutting, harvesting only high
value timber. Second, because the Forest Service timber
sales are so high in volume, more capital costs, such as
‘road construction, have to be incurred and bids are lower
than competing state sales. Recent studies indicate that
the Forest Service may have corrected for some of these
problems because average stumpage prices in 1993 between the

s
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achieved at the pfice of en#irdnmental quality either. A
1992 study founa that logging praétices-empleyed on'atate
forests protected the watershed better than loéging
practices on'nationai forest land.l“'8

While not a perfect fit, individual forest trusts could
also faciiitate the procedural snift to ecosystem
management . Three dominant themee must be embraced by land
managers utilizing ecosystem'management: 1) boﬁndarieS“must
coincide Qith ecologicai processes, not_politics; 2)
scienﬁific‘uncertainty muet be accepted, and 3) governance
of the ecosystem must not be ad hoc through a multitude of
agencies.® A truat would be able to embody theee'thEmes
better than the current hodge podge of federal and state

agencies.® Trust boundaries could easily coincide with

state and national forests were nearly equal Leal, supra
note 145, at 11.

148 Leal, supra note 145, at 11. This is not to
suggest that state forests are more ecologically healthy
than national forests. Because state forests are so
disjointed, it is doubtful even that they-enjoy a large
amount of biodiversity. ~However, the study does serve to
illustrate that economic efficiency can be achieved w1thout
wholesale dlsregard of the environment.

3% Thomas T. Ankerson & Richard Hamann, Ecosystem
. Management and the Everglades: A Legal and Institutional
Analysis, 11 J. Land Use' & Envtl L. 473, 475-476 (1996).

150 Ecosystem’ management is currently being pursued -
through both "hard management", where one agency manages an
entire ecosystem, and "soft management” where management is
accomplished through multiple agencies cooperating. Id. at
502. A single managing authority will eliminate confllctlng
mandates that can stall soft management.
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individual wétersheds.151

To implement eébsystem management, the prudent investor
rule would have to be recqﬁciled wiph‘the concept of |
'scientific uncertainty. ﬁowever, the trust concept does ﬂbt
presuppose perfect knowlédge. In fact{ trusts by nature are
cqnservati§e and not entrepreneurial institutions. This
would lead to management that generally embraces a
"precautiéhary principle" where managers would act to ensure

52 In trust

" that environmental harm does not occur.?
language, -the ﬁrustee_must ac; to'insure'that the cbrpus of
the Erust is protected. These two principles are actually
: closely'related, ’ |

Deépite theséipossible benefits of trust management,
there are'some deep criticisms of trust management. Most of
these criticisms center on the "income maximizatiqn"

-principles currently recognized by the courts in regard'to

school trusts.!®® However, there is really no reason for

31, Id. at 476-479. The problem with defining an
appropriate scale for ecosystem management is that no
spatial level will adequately cover all species. Id. at
478. Larger ecosystem units (sometimes called "greater
ecosystems) that span many watersheds will fall into the
same overcentralization problem that plagues the current
forest service. Therefore, it is best to limit trusts to
watersheds, the ecosystem unit suggested by the U.S. Fish
and Wildlife Service.

‘ 152 Daniel Bodansky, Scientific Uncertainty and the
Precautlonary Principle, Environment, Sept. 1991, at 4.

153 Steve Alder, Some Pitfalls with Government Land
Trusts, Different Drummer, Fall 1995, at 47; John Arum, 0ld
Growth Forests on School Lands- Dedicated to Oblivion?-
Private Trust Theory and the Public Trust, 65 Wash. L. Rev.
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environmentalists to shy away from the trust concept in
regards to land management.’ The principle of the trustee aé
a "prﬁdent investor" will ensure sustainable‘development of
public lands in;perpétuity. Courts, in examining state
_Atrust management, are‘beginning to reconcile thé“competing'
trust dutieévof managers as the income maximizatibn |
'principlé is élﬁwly eroding. Furthermore, the creatibn-éf‘
federéi forest trﬁsts does’not‘have to be governed 5y the
same‘princiéleé currently found in the_enabling acts for
state school trusté[. In fact, these critics acknowledgé
that ﬁfuéts gbuld_be created that provide better protection

for wilderness values.!®*

IV. Creating a Federal Foreét Trust.

Constructing a trust manégement paradigm is as simple
and’ as-complicated as reinventiﬁg the_Forest.Service. . The
oﬁly a&ailable model for such'a‘large,scale'land trust is
the states. However, there are many pitfalls in the
evolution of thé state lands program and also many’
.dissatisfied users of these state lands. Thgrefore,fa
wholesale adoption of the .state pfoéram is not practicable
and many improvements of the state parédigm_can be made if

such a trust system was to be implemented. As a departure

for this analysis, I will utilize the "National Forest

\

151 (1990) .

154 Alder, supra note 153, at 47-48.



43”
Reform Proposal" offered by the Thoreau Institute as a model
for 1mplement1ng -a trust paradlgm on federal forest
management.lSS

A. _Requirements of a Trust

Generally, in order to creete a trust, there must be 1)
'a manifest intent to create a trust,’® 2) some trust
property,'’ 3) somé trust purpoese,**® 4) a
benefioiary,159 apdrs)tmust,be in writing ih‘somelform‘to

satisfy the statute of frauds,®

‘ Based on established
common law in the context of state sohool trust iands,161
there can oe<litt1e doubt that a national forest trust can
beloreated.' Any bill that:oreates a trust would have to
intend to do so, hoWever no particular language is necessary

to manifest that intent.'® A trust can be created for any

purpose that is not illegal.’®®* 'Any national forest trust

155 Reprlnted in Different Drummer, Fall 1995, at 44-
.46. The edited version, hereinafter the Natlonal Forest
Trust Act, is included as Appendix I.

156 Restatement (Third) of Trusts §23.

157 Id. at. §66.

158 Id. -at §59.

159 Id. at §66.

%0 14, at §40.

161 Fairfax et al., supra note 5, at 850~91?

. ez Restatement _(Tﬁird) of Trusts §24; See Natlonal

Forest Reform Act §4 (e), .below.

v

163 Restatement (Third) of Trusts §59.
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would be created for thé‘purpose of ensuring that the
national forests were managed’iﬁ tﬁe most ecénomicaily
effiéient.manner whiié.protécting the envi:oﬂmental. |

4

quality.'® The trust property, the‘nétional féreéts, and
the writing requiremeﬁts are élso easily ideptified.

By far the most problemafié aspect of crea#ing a trust
is naming a peneficiary. The~primary requirement of naming
a beneficiary is that it is definitively ascertainable.®
Given that, in theqry,_ﬁational forests belong to every
citizen of the United States, managing lands "in trust for
,the people of the United,Statesﬁ may at f%rst\seem an ’
-appropriate beneficiary:_Howevef, it would be ill advised to
have such an inclﬁsive beneficiary for a number of reasons.

First, the beneficiary_qlass‘shpula not be so large as
to encompass too many peoplg,_ For a trustee to manage the
forests'in trust.for a beneficiary class with many competing
needs would sacrifice“ﬁhe clarity of the/trust mandétes. It
would be very difficult .for a‘trﬁstee to aScertain.and
balance the competing needé.“ﬁ' Standing to éeek redress

for trustee decisions would be'granted to a very large group

of plaintiffs.

164 See National Forest Reform Act §2, below.
165 Restatement (Third) of Trusts § 112.

166 Conflicting mandates are actually a problem -that
current public land managers face. James Brown, The Forest
Service Needs a Clear Mandate, Different Drummer,. Fall 1995,
at 31. ' '
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Second) ﬁselot the phrasev"in trust for the people of
the‘Uhited States" denotes the public trust doctfine.167
There a;eLcOnsiderable differences between public trust
‘dqctrine‘and private trusts and the two should not be
. confused. While the'pUblic trust doctrine has provided a
_successful theory on whlch to prov1de some protection for.
natural resourcesme, it is not expanslve enough to prov1de
guidance in the national forest c¢ontext. : The public trust
doctrine, while it has expanded in recent years to include
other resources“g, it 'has mostly been llmlted to resources
with some nexus te navigabie waters. Therefore; there is nol
establlshed precedent to apply to the multitude of resources‘
‘that make up the corpus of the trust. Second, while the
public trust'doctrine has received inecreasing support from

cohrts“b, there are many commentators that predict its

demise.!”™ Basing a reform of the Forest Service on a less

167 For example, Article XVI of the Washington state
constitution provides that "[alll the public lands granted
to the state are held in trust for all of the people."
Wash. Const. art XVI, § 1.

168 See National Audubon Society v. Sugerior\Court'of
Alpine County, 658 P.2d 709 (Calif. 1983) (the Mono Lake

litigation)-..

169 See Wade v. Kraemer, 459 N.E.2d 1025 (Il1.
.1984)(apply1ng the doctrine to w1ld11fe) .

1o George A. Gould and Douglas L. Grant, Water Law 510,
note 1 (1995).

, 173 Id. 'at 511-512, note 3 and the references cited
therein.
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than solid legal doctrine is inadvisable.” |

Of course this begs the question: who should be the
beneficiary? 'However,zno hard and, fast answers emerée. The.
‘benefioiary class should'be'limited,enough so that actual
measurable objeotives can be formulated and loyalty to the
beneficiary is not expanded to the point that it has-little‘
meaning. A preferenoe for localAbeneficlaries over national
ones could also be advantageous as a method to decentralize
management'and account more for the costs of management
decisldns‘on looaleonstitﬁencies. However, this would
necessitate people"toarecognize that "publrc lands" do not
mean_What the?lonce did.” |

For lack-of a clear ohoice;;l recommend.adoptlng_the
same beneficiary as the states- the publlc schools ~This
~would llmlt the benef1c1ary to a class of people that have
both short term_and long term needs of the trust. BalanC1ng'
..competlng trustee duties would be easier and mandates would
- remain clear. Generally, publlc schools do not have an
immediate, direct stake in land management decisions as
compared to industry or environmentalists. Furthermore, a
common law deflhing the scopetof the benefioiary alreadyr

exists. A portion of national forest revenues in the

"”2‘ Private trust theory, however,. has an established
common’ law and is widely accepted.

173 Instituting a preference for local beneficiaries
over national ones would probably cause a larger ocutcry than
is actually deserved and represents the unwillingness for
special interests to give up any "turf" that they control.
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federal-tréaSury already are allocated to public -education..
’Naming'public schools as the benefidiafy would only
eliminaﬁe the "middle man" of cohgressional appropriations
and ease the burden on states.'”™ h

The question of who will be the beneficiary of a
ﬁational foresEAtrusﬁ will be the‘focug of conéiderable
debate and likely stall any attempts-té apply trust
principles to'forest management for some time. While the
public séhools as a béneficiary could be a compromise, it is
not tﬁe'gnly péssibility. . However, any attempté to'furtherr
define‘the,beneficiary class in the future should take great
care to avoid the problems~with an over-expansive | |

beneficiary class outlined above.

B. The Natipnal Forest Trust Act

In order to incorporate the issues outlined.ab0ve,
significant'changes-Were_made to the Thoreau Institute
model. However, thg generél purpose of creating a national
forest trust, "to ensu%e that'tbe Nation’s renewable‘fcrest
and rangeland resourceé be,managea so as to provide the
greatest economic efficiency, envirdﬁmentai quality, and
 responsiveness gp‘public demaﬁd",'is the same for both
mpdels.

Sections 1 through 3 of the National Forest Trust Act

4 while definitely an argument against naming public
schools as the beneficiary, the relative merit of public
funding of education is beyond the scope of this paper.
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are self'explanatory‘ana do not rgquire elaboration;
'Beginning with Sectioﬁ‘4sthe Act is'ﬁakesfsubstantive
chéﬁges. 'Sectién 4(a)‘provides thét‘the Secretary of
Agricultufé redraﬁ natiohal fdfest boundariés to approximate
the boundarieéAof watersheds. -

The Thoreau Bill originally divides lahd‘into,Forest,Trusts
and Wilderness Trusts and divides thei: managemént
;éccordingly.NS For the purposes of this reviéion, I

have included wilderness landé_in the'Nationai Forest Units
in an attempt to maintain the integrity of a watefshéd and
provide.continuity in management.

The Thbreau‘Bill also provided no guidance~for drawing
boundaries besides limiting the units to between one to six
million acres in size.'’ . This subsection . mandates thétz
~boundafies be based‘on individﬁal waﬁer;heds, more
approximating an aﬁproptiate scales for effective ecosystem
management . By-allowing‘the boundariesréo be redfawn with
no regard to political boundaries;“this clause wouid creaté
-National Forest units that spread across more than one
stéteu This may cause some difficulty in determining.which
state trust law to apply to each individual unit. Howé?er,
the federal courts ban easily develop a federal éomﬁonilaw»
with regard tovNational'Forest'Units. Additionally, becausel

of cases such as Lassen, much of the individual state

375 Thoreau -Institute, supra note 155, at 44.

176 1Id.
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‘precedent -is aiready very similar.®”” \

In order to provide some'continuity of management while
indi?idual trust units are drawn, section 4, subsection b,
allows the secretary to name an interim supervisor for each
unit. The interim,subervisor;will'be responsible for
arranging the members ofvthe forest trust to.elect a
goverﬁiﬁg board.

_'Section 4, subsection ¢ creates”the trust respogsible
for managing the trust, subject to defined principles. This
subsection allows for ény citizen of,thé United States to
becomé a member of fhe trustvfor'a>nominai fee. This clause -
is‘identical to the Thoreau model. By-allowihg anyone to
become a member of the trust, i; expands the qlass of
)poﬁential piaintiffs and diminishes“the étanding problems at
issue in Selkirk-Priest Basin Association.’ However, .the
ability .of any bne plaintiff to sue the trust(wbﬂldibe
goVerned’by corporate law and stockholder rights. |

Section 4, subsection e is mandates that the national
forest units be managed in.truét for the public schools of
the United States. The Thoreau model originally states that
the‘Na;ional Fprest Units will be held ﬁin trust fof the
people - of the United States." 7 This language actually

creates a "public trust" with the possible difficulties

P

?" See note 100.
178 899 p.2d at 952.

7% Thoreau Ihstitute, Supra note 155, at 45. "
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'explained ébdve.”° Limiting the benéficiary class to the
public schools creates a priﬁate charitableAtrust with an
established, common law. R -

This subsection also mandates that management shall be
in accordance with established trust principles, ecosystem
management, and establishéd federal law.’ ihevériginél
Thoreau model stated-thét management."shall be in accordance
with'aécepted multiple use aﬁd‘Sustainéa yield pfihcipies,
and shall be aimed at producing the'greatest'good for the
greatést number for the longest period 6fAtime."lsl This
languagé would iny‘serve to further'entrench.the‘
eétablished theoriesvof Progressive science by grounding
ﬁhemliﬁ‘law. Inserting‘language that places the émphésizes
the trustees duties provides a clean legal break with
Progressive Era notiohs.. Furthermoré, the competing duties
of making the trﬁst‘prodgctive‘and preserviﬁg the corpus of
theyprust are given equal weight in this language, |
eliminating the authority for one sided judicialA
interpretations focusing on "maximization of income." While
ﬁhiS'éubsectibn also mandates that principles of ecbsystem
1managementlbe utilized in managing the trust. quevér, it
does not'méndate«any substantive result.

'Aslalreédy established~by curfent trust law,‘trust

' management must comply with current environmental protection

. 180 gSee section IVA, above.

181 Thoreau Institute, supra note 155, at 45.
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laws .2 . .

Section 4, subsection f outlines the powers given to
the board. These powers included the ability hireJand fire
trﬁst personnel, including the supervisof, the power to
approve an dperating plan,.and the power tb set membership
fees. Subsection g allows the board to set fees to use
forest ‘units at market value. iThis_provision is crucial if
a market for alternative dsés of the National Fo;eét Unit is
to be recognized. .User fees for récreatipn and other non-
consumptive actiQities will hakeAit éossible'fér a trustee
to make the trust productive for the beneficiary while also
pfeséf§ing»the cofpué‘of the trust.

Disposal of the trust corpus is forbidden by section 4,
éubsection h. Howevér, the board can exchange“iqnd of equal
value if.the exchange Will ease the management QfAthe trust.
Also, the board can approve a land acquisition in order to.
make the trust more vaiuable both ECénomically.and
'ecdlogically. Habitat fragmentation has beén identified as
‘one‘of,the>greatest,threats‘to biodiyersity worldwide.®3
This clause was inserted to'énablé’the Board of Trustees to
activeiy pursue the acquisition of-lands that*are part of

the ecosystem they are managing, but outside the current

182 See Colorado State Board of Land Commissioners,
809 P.2d at 985; Ravalli County Fish & Game Assoc., 903 P.24
at 1370. . ) i

N

183 Reed F. Noss and Allen Y. Cooperrlder, Saving
Nature’s Legacy 51 (1994)
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boundaries of'the'Natiénal.FOrest Unit\in order to connect
habitats that are fragmented.

Section 4,isub$ectibn j gives the péwer to revoke the
charter of‘ény fqrest trust to the federal judiciary. The
.Thoreau model gave this power to Congress.“; This clause
was\changeg, giving this power to Ehe jﬁdicial_brénéh,'fox
‘two reasons. ﬁirst,-Congress is very accommodating éf the
desires of}indiVidual~interest groups and placing this .
power ‘with them may‘n?t‘bé‘wise. Utiliéationsofrthis power
could be;incohsisteﬁt depending on the péfceived needs of a -
constitugnéy and the desire.of a politiéian to be réélected,
Second, uhless the National Forest Trust Act'was'grouﬁded in
the CQnstitution: it is.uncléar4What kind of judicial reView
could be’obtained for Cong%eSs' noﬁions of "“gross |
malfeasance".‘ Howeyer, an established chain of appeéls‘is
provided by giving this powe;'ﬁo Ehe‘judiéial branch.

Section 4, subsection k étaﬁes fhatAif the unit is
unable té sﬁstain.itself, the board of trustees may transfer
the lands in the trust to jurisdiction of another trust
willing.té undertake its managément. This would ogouf when
a trdst‘is created that has only marginal sustainable
economic value. While this subsection may break up |
vecosysfems, ﬁhe trust must first be self sustaining in order

to provide adequate management.

Section 5 controls the budgeting and fiﬁancing of the

8¢ Thoreau Institute, supra note 155, at 44.
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\individual units. In order to .escape the budget
maximization pfoblems afflicting the égrrenngorest Service, -
it is crucial”thét units are only.finanCed'dut of revenues
and donations.that they generate. Subsection:b\bfé§ides for
start—up funds for each of the;National Forest Uﬂits;
Because the units would be decentralizéd,_no'moneylfor ahv
overriding manggement’bureaucraéy,will be needed. Fbr'the
~first year, this administrative allocation is redistributed -
to Nationél}?orest Units to alléviate the incentive to
"'immediaﬁely sell highfvalue,timbery such as old'growth, to
make the trust self-sustaining. |
Section 5,,sub§ection c lists how the receipts.
geﬂera;ed by the units are to be distributgd amongst the
benéfipiéfy and the managemenﬁ of the unit. lAﬁother
wfecipient; the biodiversity trust fund, also receives twenty
peréent of the gross réceiptsgc |
While the purpose_of a biodiversity trust fund is explained
in hore detail below; by funding'the biodi&efsity trust with -
receipts from the trust at an equal level as receipfs paid
to Ehe states in suppért of p@blic schools, biodi&ersity and
ecological3integrity are raised to a "quasi—benefiéiary"
levei, providing greater protection fbr species.
The rest of sectién 5 is designed to eliminéte many of
the economic diéincentives that are éurrently found iﬂ the
Forest Service.. Spbsection e specifically eliminates the

incentive of managers to maximize their budget by promoting

1
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:the uses of resources that.curfy favor With‘legiélators that
contrdl/their’budgets. Instead, théir budgets are tied to
the actual productivity of the land they manage and the
cogts incurred in manéging it.. Subsection f rewards
'sﬁétainable and efficient,managément. Insteéd of managers
utilizin§ a "use it orylose.it" budgétafy framework, they
.can employ. a more conservative approach and bank resources
until they_are actually needed. Subsection h liquidates”
fﬁhds that have been hel@:in trust and'distributés them ;5
‘the~appr§priate Unit. 'For.example;'ﬁnder'the KnugSoh- |
Vandenberg Act about 25% of timber receipts for fiscal years
1992-1954 were retained/fbr reforestation actiyitiés.“s
Elimination of these funds will further decentralize the'
units and break their dependence on CQngtessidnal‘ |
'éppropriaticns.,

Section 6 expressly provides for the use of
coriservation easements in order toﬁﬁreserﬁe natural
‘.resources and biodi&ersity. The sale of cohservation‘
easements creates a market whe:e,"existence"vvalue'(thev
value of just knowing the resource exists) and other non-
ﬁérket values can compete with market values. -Any entity
can purchase ‘a conservation‘gasement'and ﬁhe aecision
whether to sell a conservation easement must be given equal
weight:by the board of trustees as resource uses.

Subsection ¢ mandates that, at the time that forest

185" See GAO, Supra note 58, at 41.
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vbonndarieS'are re-drawn, any egiﬁting,wilderness areas will
'be protected by alooneervation easement. 'As stated above}
-the‘original Thoreau-model‘divided the management of |

wilderness and national forests.!%®.

By including
wilderness>hithin the management\of a National Forest’Unit,
trustees can better inoorporate ecos&srem,management since
thevboundaries of an ecosystem may include both wilderness
and non-wilderness 1ands.: \ |
Section 7 establishes an independent biodiversity trust
as a neans for epecies preserva;ion to actiﬁely compete with
resource commodities{ \The biodiversity trust would be
governed by a board of trustees drawn from scientists that
represent areas of concern. Subsectlon b prov1des ay
considerable amount of flexibility for the Biodiversity"
‘Trust. if‘a:linkage necessary for the proteotion of an
’endangered'or threatened’species-is outside the'poundariee
of National Forest Unit, the linkage can be pronected
through the purchase of conservation units. 1In order to
avoid adninis;rarive drain of trust resources, subsection‘c
mandates that the‘vast-majori;y’Of trust funds must be spent
on the ground purohasing easements for speoies‘proteotion.
The'National Forest‘Trust‘Act is‘not'designed to -
eliminate all of the inefficiencies of Forest Service

management. However, as - a comparativevmodel it is superior

to the current regime that promotes economic inefficiencies

186  Thoreau Institute, supra note 155, at 44..
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and ecological destruction. It is my hope that the trust
paradigm be debated and improved on in order to provide

some reform of the current system.

IV. Conclusion

The cuffent’prbbl;msvwith the Forest Service are well
documented. Dﬁe to its:fooEs in the‘Proéressive Era, the
Forest Service hasvnot\evolved into an agency capable of
balancing the competiné needé'of'public‘forest usefs;
instead,vovércentralization has resulted in a top—déﬁn
management approachnthétvéatéré to the most powerful
interest groﬁpsl -This’manageméntistyle‘will hinder the
Forest Service’s shift to. ecosystem management.
Furthermore, the aééncy budget étrﬁcture'and notions 6f
 community stability have created incentives to sell timber
below’cost, resulting in’both a net drain on the treasury
and environmentally destructive logging;

These probléﬁs'with_the Forest Service have evolved for
almost a century and are too ingrained to be addressed by
ahy piecemeal'reform. Instead, a large scale reform of the
entire‘structﬁre needs to initiated-apd aAnew"péradigm for’
.publié forest manaéement'instituted. One possible paradiém
could be a deééntrélized trust system governing national
forest units that encompass individual watersheds.

Based on.iand management policies in the school trgst

lands context, a trust paradigm would. have many advantages
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for hational forest management; Trusts provrde clear |
‘mandates for the trustee, instead of confus1ng multlple use.
mandates Based on an establlshed common law, trustees are
directly accountable to the benef1c1ary in perpetulty Most
of the destructive economlc 1ncent1ves ~would be ellmlnated
under a truSt'paradigm” The competing duties of making the
trust'productiye and preserving the corpus of the trust
force trustees to balance short term economic needS‘andjlohg
" term preservation. . |
| Tﬁe‘“National Forest Trust Act", as proposed and
modified in this'paper'can provide a worthwhile departure:
:into examining how a trust psradigm for national forest
- management would be created. Trust language that mandates
thatllands be managed in accordance.with acceptedvtrust
‘principiesiand implementing ecosystem management will
provide a clean break with iugrained multiole use,Asustainedf
yield practices and usher in a new era ofbnational forest
‘management . ‘
However, the National Forest Trust Act also highlights
vsomeVOf the obstacles that must be surmounted before a trust
paradigm can be adopted namely the question of who 1s the

i

beneficiary. Any meaningful. reform must not name a
_beneficiary class that is too-large where clarity in trust
mandates are lost and multiple use principles are embraced

all over again. Furthermore, managing national forests "in

trust for the people of the United States” will create a
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pﬁblic trust regimé that does not have thetéccepted legél
‘theory as‘pfivate-trusts and may not apply to all'oﬁ the
resources found in the national forests.

 Whiie the conéeptiof a trust paradigm for nationél
iforest managemeﬁt would require a complete revision of the
Forest Service'as we now khow it, it should be seriously
debated and aﬁalyzéd_fbr poséiblé application. fhe
traditiohal dppqnenté of trust manqgeméﬁt,,
environmentalists, should‘take‘a fresh.look at the
-pQSSibilities that a tfusp may present‘for enyironmental
' proteqti6n. .Héwever, as with any reform, compromise is
ﬁecesséry‘foF any meaningful change. All‘hational fqrest
users are,goiﬁg to have to give up some of the benefits they
,ﬁow enjoy, whether that means losihé ffee'recreation,
subsidized .resource extréc;;bn,‘or national control. Until

. users are willing to do that, any reform is unlikely.
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APPENDIX I: National Forest Trust Act -
A Bill
To improve économic.éfficienéy andlenvironmental quality of
-the Nation’s renewable forést and rangeland reséurcés
manégement)7 'h

Be it enacted by the Senate and the House of |

Representatives of tﬁe United States of. America in

Congress Assembled, | '
Section 1. SHORT TITLE

This Act may be cited as\theA"Nétional Forest Trust
A;:t. " |
Section 2. PURPOSE

,'fhe purpose of this Act is;to‘ensure that tﬁe Nation’s
renewable forest and’rangeland'resoqrcés be managed by the
Forest Serviée-so as.to,proVide for the greétest economic ‘
efficiency, environmental qualiﬁy)-and responsiveness to
publi;ydemand‘for resources.

Section 3. DEFINITIONS

For tﬁe purposes of tﬁis Act-

(a) the term "National Forest System" means the’
national\forests, natiohal graSSlands, and othér lands
managéd by the U.S.D.A. Forest Service; |

| (b’ theJEérm'"proclaimed natiopal forest" means the
current -Congressional designations of nationallfoféét or
national grasslands and their bouhdaries;

(c) the term "National Forest Unit" means one of a
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number of managément units of the National Forest System as
determined by‘thé Secrétary of Agriculture under section éq
paragraph a of this Act;

{dj the term "National Forest Tfust" heahs a chartered
organigatiqn, with a Aémbefshib and a board of trustees |
elected by the'membership, that is‘authorizedAand‘leigated

to manage a National Forest Unit in trust for the support of

public schools in the United States.

(e) the term "secretaryﬁ means the secretar§'§f the
Department of Agricuiture.
Section 4. NATIONAL FOREST TRUSTS.

(a) Within fdur.montﬁs‘of the.paséage‘bf this Act, the
Secretéry,of Agricﬁlture shall draft a division of all o
lands, including wildernesses and wiid and scenic rivers,.in

the National Forest System into individual National Forest

 Units} establishing clear boundaries for each unit. Such.

boundaries shall ciosely'approximate the recognized

bouhdaries of~indiyidual watersheds. In order to more

‘closely approximate the‘géography'bf individual watersheds,

the bogndaries may be drawn with no regard for current
political boundaries. Final determination-of.Natiénal'
Forest Unit boundaries shall be made after 30 déys of public
comment but no later thaﬁ six months after péssage of this
Act.

(b) The Secretary shall appoint an interim supervisor

for each National Forest Unit. The interim supervisor shall
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‘cérry out the laws and fegulations of the Férest Service
until the fifst meeting of the Board of Trustees of the-
National Forest Unit. |

'fé) Upon establishment of thé:National Forest~Uﬁit
boundaries; the Secretary shall create for each unit a
‘National Forest Trust, which shall be‘a.not+for-profiti
corporation chartered under the laws of the United Stafes.
Any citizen of;the United Statés can becéme a member of any
National Forest'Trﬁst.for a nominal annual fee, initially
set at $20 per yea¥, paid to_the sdpefvisdriéf interim
supervisor of the National Forest Unit. . Each trust shall
“have compléte‘management juriédiction over the lénds and
resources subject with the associated National Forest Unit, .
'subjéCt to the provisionsAof section 4; paragraphs e, £, g,
and h, of this Act.
(d) Within 90 days of the establishment of each
natiohal-Forest Trust, the interim subervisor of each’
National Forest Unit shall arrange for members to eléct, by -
mail-in ballot,Aa:nine-member'Board of Trustees. Board
hémbers'shall have three-year terms,_With three members
~elected each year. ;

.ke)ﬂThe Board of Trustées for each NationaiAFpreSt
Trust shall be obligated to manage the associated Na;ionél
fo;ést Unit in trust for the pubiic schools in the Unitedv'
States. Such management shall be in accordance with

establishéd duties of the trustee, balancing the duty to
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make the trust productlve and the duty to preserve the -
corpus of the trust as a prudent 1nvestor would. Every
) attempt'at-lmplementlng management -at’ an ecdsyStem/scale ]
‘will be pnderteken by the Board. ‘Such management shall alsQ‘
be sdbject to those federel laws that would epply to any
private land'trust or land owner.

(f£) The Board of Trustees of each‘National Forest Unit
-shail'have the following powers:

| (1) The power to select from amoﬁg themselves a
vchair and other officers es deemed apprdpriatej‘
(2) The power to hire.and fire the supervisor'of'
the Nationel Forest Unit;

| (3) The power to approve an annual operatlng plan,

1nc1ud1ng the establlshment of budgets, fees, )

activities and prOJects, the allocatlons of land. to

‘various uses, and criteria and procedures used to'sell

or 1ease'resOUrces within the jurisdiction of the

Nationai Forest frust;

(4) The power.to.set membership fees and'arrahge
annual, mail-in electicns for,members of the Board.

(g) Notwithstanding the provisions of any other'law,
each National Forest Usrt ﬁsy charge fees at fair market
value for any of tbe.rescurcesAWithin their jurisdiction
,_subjeCt'to the requiremeﬁts of section 4, paragraph e of
this Act. |

(h) The Board of‘Trustees shall not sell any‘of the
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lands within'their jurisdictions.\ ﬁowever,~tﬁey may
exchange land for land of'equél value if such an-exchange
will'eése the management of.landslin their jurisdiction and
‘such exchanges meet the objectives speéifiéd in sectioni4,
_paragraphAé'Qf\this Act. The Board of Trustees may also .
acquire more land ffom_publﬁé or private sources and if such
aqquisitiéns.meet‘the ijectives'spgcified in section 5,
paragraph e of this Actf. |

(i) Board ﬁemberé shall receive.no coﬁpénsation for
their time, but may elect to reimburse thémselvés for costs
traveling to andlfrOm'andvpartiéipating ;nbboardwmgetings.

(3) A court, with the appropriate subject_matﬁer
jurisdiction, may revoke the éhérter of.any Wilderness Trust
in the event of.gross malfeasahcé'or violation of any’ |
‘provision of section 44of thié Act: |
| (k) In the evént that any.National Forest Uniﬁ-is
unable to sﬁStain'itself with the funds provided for it
underAsectién 6 of this'Act, Fhe Beard of'Trustees'for that
unit may elect tq‘transfer the lands under its jurisdiction
to the jurisdiqtion of any other willing National Forest
Trust . |
Section 5. BUDGET AND FINANCE

(a) Notwithsténding the provisions of'any other law,
no fundsxméy be appropriated to the.National~F6rest Units or
Natiqnal Forest Trusts except as-déscribed in this section.

(b) Dufing-the first fiscal year beginning after

/
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passage of thiszct, Congress may appropriate‘funds to.each'
National Forest Unit equal to the funds appropriated for the
management of the lands within such National Forest Unit
during the previous flscal year, . exclus1ve of funds spent by
the Reglonal Washlngton, or other non- ranger dlstrlct or
nonehatlonal forest superv1sor.offlces of the Forest
Serv1ce ‘ Those funds spent by the’ Reglonal Washington, or
'other nomn- ranger dlstrlcts or non- -national forest superv1sor
offlces of the Forest Service w1ll be reallocated to the
National Forest UnltsAbased on need for that fiscal year.

(c) At the end’of‘each fiscal year beginning wlth the
dfirst fiscal ?ear after passage of'this'Act, the Seoretaryr
of Agriculture shall audit each National Forest Unit to
determlne the total funds expended and the total recelpts
collected by each unit during that fiscal year Receipts
collected'by each unit shall be divided as follows:

ll) 100 perceﬁt of the net receipts shall be
retained by the Natlonal Forest Trust to be spent
managing and improring the lands ahd resources undexr
‘the trustsijUrisdiotion;

(2) 20 perCent.of the gross receipts shall be paid
to the states for the support of publio schools;

- {3) All remaining receipts{ up to_a.maximum of 20
- percent of the gross:receipts, shall be paid to the
National Biodiversity Trust Fund;

(4) All remaining receipts shall be deposited into
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the genefal fund of the'United Stages treasury.

(d) National Forest Trusﬁs may retéin 100 percént of
any donations paid to the trusts to spendAon managing and
.improving the lands and resources unde;»theltruét’s
jurisdicfion, provided that such donations shalllnot be made
in ekchange'fOr any goods Or.services prQVided by the
National Forest unit in the trust’s jurisdic;ioni Donations’
. made in exchangejfor goods or'sérviées shall be conSidéfed
user fees and shall be’distributed as provided in section 5,
paragraph c¢ of this Act. |

(e) The.distfibutions of funds Aescribeﬁ in section 5,
pafagraphs ¢ and d‘of'this Act shall not be a paft of the
budgét éf ;pe United States and shall not fequire annual
approval or appropriation by the United Stateé Congress.

(£) Funds appropriated to the'National Forest‘Units:and
"Wilderness Systems uﬁder section 5, paragraph‘b, and funds
,retained‘by the National Forest Units under section 5,
paraéraph c, and d of this Act that are not spent in any
given fiscai year ‘may be carried over by such Nationa;
Forest or Wiiderness System to be spent .in aﬁy fgture fiscal
year. | | )

(h) Trust funds held by the Tfeasury in account for the
Forest Service under the Acg of August 11, 1916,fthe
Knutsen-Vandenberg Act of 1930, ﬁhe National Forest Roads
and Trails Act of 1964, and\the National‘Forest Manégement

Act of 1976 as of the first day of the first fiscal year
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, after passage of this Act
shall‘be made available to the National Forest Units that
 génerated those funds so that‘théy'may be used for éhe
purposes for,which-they were intende@’according to
establishéd plans approved by the Supervisors.
Section 5. CONSERVATION EASEMENTS

(a) Superv1sors are authorlzed to sell resource rights .
in the form of conservation easements on Natlonal Forest
’System lands. ,Conservat;on‘easements may convey rights to
timber harvesting, grazing, mineral development and/or other
uses. CdnserVation easements may exist for a limited time
or'in.perpetuity.'iThe price of a conservation easemént must
equal or exceed ﬁhéiprice of commodiﬁy uses foregone,
adjuste@ for the7difference in costs of administering the
easement instead of the commodity usé; in:the case of
~£enewéble resources, the price should also be édjustéd for
the future value of the renewed resource commodities.

‘(b) Any agency of'the Federal Executive, the States and
any. polltlcal or governmental subdivision thereof, any
corporatlon, not-for-profit corporatlon, private entity or
person may hold a conservation‘easement on national forest
land. .In a transaction involving a contract for use of |
forest or rangéland resources, any bids for a coﬁservation
‘easement on the area must be acdorded eqdaleeight with bids
for traditional resource uses; the highest‘bid shall be

. accepted taking into account the true cost of a conservation

~
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‘easement when adjusted according to the factors detailed in
thé previous paragrabh,

(c),Aﬁ‘phe time that National Forest Unit boundaries
are established in.accordqnceiwith sectiqn 4, paragraph a,
ali.existing wilderness areas and wild and scenic rivers
found within~pro¢laimed national forests afe,placed‘within_aA
conservation easement, the term of which are consistent with
the Wildernésé_Act of 1964 and the Wild and Scénic‘RiVérs
Act of 1968, injperpetuity. )

Lséctign 7.- NATIONAL BIODIVERsiTY TRUST

(a) The director of theASmithsbnian_Instituteishail
create é<National Biodiversity TrﬁSt‘dédicated to protecting
_a.repositbry of diverse ecogystemsfand habitat‘for
threatened and Endangered.species of.wildlife.

(b) The National>Biodiversi£y Trust is to~bekgovernéd
by,alBiédiversity Board‘oﬁ/Trusteés who shall)administér
funds in the Natioqal‘éiodiversiﬁy Trust Fund by purchasing
~conservation‘eaéements 5r paying-iandowners or land managers
for providing habitat for threatened,énd-endangered‘species
of wildlife. The Biodiversity Board of Trustees shall
consist'of'seven members selected by the director of the
-Smithsénian Institute each of whom is qualified in ’
anthropology, biology, zoology, botany, ecology, or other
. life and social sciences. ;; |
() ﬁo more than 1 percent of the'National Biodiversity

Trust Fund may'be used for administrativé purposes. No more
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than 20 percent of the Natiocnal Biodi&ersity_Trust Fund may -
be used for’research and inventor& pu?pbses. The remainder
of the fﬁnd‘must'bé dediééted to the protection of
biodiversity, including bgt not.limited'to&:

(1) The purchase\bf conservation‘eaéements on
public or private. land; |

(2)VPaymepts to public land ménageré or private
landowners whd'prbvide habitat'fpr threaﬁéned‘aﬁd'
ehdangered species‘of wildlife; | N

(3) Grants to federal, state or local agencies, or
ﬁo.éorpgratioﬁs or indiviauais, in support of projects

" aimed at protecting or improving biodiversity..
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