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1 .

P re fa c e

porpoee o f t h i s  th e s i s  i s  tw o fo ld , f i r s t ,  i t  

i s  la te a d e d ,  a s  n e a r ly  a s  p o s s ib le ,  t o  g iv e  an aaccKint 

o f  Thomas W elsh*s a c t i v i t i e s  in  tW  S enate w ith  re g a rd  

t o  l a b o r .  In  th e  second p la c e ,  an a ttem p t has been 

made to  d is c o v e r  W alsh*s p rim ary  m otives f o r  a c t in g  as  

he d id ,  i n  view o f  th e  f a c t  t h a t  some q u e s tio n s  have 

been r a i s e d  re g a rd in g  t h i s .  exam ple, one so u rce ^

s t a t e s  t h a t  Welsh was alw ays t o  be fonnd on th e  p ro 

g re s s iv e  s id e  o f  d e b a te s , w h ile  an o th e r c a u tio n s  th a t  

i t  aa jst alw ays be remembered th a t  he was a s t r i c t  cœ i- 

s t i t t t t i o n a l i s t .  I t  i s  d e s i r e d ,  th e n , along w ith  b r in g 

in g  o a t o th e r  a t t i t u d e s ,  ( i . e .  th o se  concern in g  la b o r  

d i r e c t l y , )  t o  r e v e a l  hew g r e a t  a r o le  th o se  f a c to r s  of 

o o a s t i ta t io n a l i s m  and p ro g re s s iv ia a  p layed  in  determ in

in g  W alsh’s d e c is io n s  p e r ta in in g  to  la b o r  l e g i s l a t i o n .  

For th e se  r e a s o n s , m ention h as n o t  been g iven  to  W alsh’ s 

la b o r  a c t i v i t i e s  in  t h e i r  e n t i r e t y ,  b a t  on ly  to  those  

in s ta n c e s  w hich would more o r l e s s  len d  them selves to  

such i n t e r p r e t a t i o n .

The f i r s t  c h a p te r  o f  t h i s  moæk i s  sim ply a g en e ra l 

so rv ey  o f  W alsh’ s  l i f e .  I n  view o f th e  f a c t  th a t  l i t t l e  

has been w r i t te n  on th e  l i f e  o f  Thomas W alsh, i t  was 

f e l t  t h a t  th e  a d d i t io n  o f  such a c h a p te r  would lend  to  

th e  work a more v i t a l  q u a l i ty  than  i t  m ight o th erw ise  

have had .
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L ifo  o f  Thomae W aisà*

S â T lj L ifo .

Im o rd e r  b o t t e r  to  UBderotoM  th e  p r  ogre e s ,  eheree*  

t e r ,  aüd ee& levem eate o f  Thomoa Welsh i t  l a  aeeeaae ry  t o  

lo o k  b r i e f l y  a t  th e  p ro g re s s ,  e h a r a e te r ,  aM  aehievem anta

o f  h i s  p a r e a ts — fca* h e r e ,  a s  l a  th e  l i f e  o f every  e h l ld ,  

th e  s e t t l e  ia f la e a e e  o f  eav lroam en t p layed  i t s  p a r t .^

The f a th e r  o f  Thomas W alsh, f e l i x  W elsh, was b cra  

l a  1821 l a  Gooaty Armagh o f  Worth I r e la a d .  At th e  age o f 

to e a ty - th r e e ,  he em ig ra ted  to  Gaaede where he made h is  

home f o r  a y e a r ,  from  Gaaada, he moved to  M lehigaa, aad 

from  th e r e  he w eat to  Two E lv e r s ,  W isconsin , th e  l i t t l e  

v i l l a g e  w hich beoeme h i s  perm anent home. L ike h e r hns- 

b ead , B r id g e t Comer Walsh had , a l s o ,  in  h e r you th , emi

g ra te d  from  I re la n d  and s e t t l e d  l a  Canada. In  1852, two 

y e a rs  a f t e r  F e l ix  had gone to  W isconsin , to o , moved

t o  t h a t  s ta te *  I t  was a y ear l a t e r  th a t  aha and I b l l x  

met f o r  th e  f i r s t  tim e , th e  p la c e  o f  t h e i r  m eeting being  

Manitcwoe B ap id s, W isconsin^ Hot long  a f t e r  th a t  th e y  

w ere m a rr ie d .^

1* Jo sep h  C h a f e r ,  "Themes W alsh, A W isconsin G if t  
t o  Mœitana*" The W isconsin  M egasine o f  B ls to ry . {Jane 
1 9 4 0 ), m i l ,  — 4%?:--------------- --------------------------

I b i d . ,  449.
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F e l ix  fees teem â e so r ib e â  e s  a gentlem an # f th e  o lâ  

eeheo l*— # man wàose e& axaeter was aaeh t h a t  yonng mem, 

when in  h i s  p re ee n ee , p a t  on t h e i r  " b e s t m anners." l e  

was r a i s e d  a G a th e lle  amang th e  f r e t e a t a n t s  o f  lo p th  

I r e la n d ,  though  t h i s  n ev e r a f f e e te d  h is  f e e l in g  f o r  h is  

own f a i t h ,  t o  w hieh he rem ained , a l l  o f  h i s  l i f e ,  lo y a l  

and f i rm . Y e t, beeauae he d id  l i v e  in  th e  m id st o f  Pro#' 

t e s t a n t s ,  devou t G a th o lie  t h a t  he w as, he was any th ing  

b u t I n to le r a n t  in  h is  o u tlo o k . F e l ix  grew to  have an 

in s ig h t  i n t o  th e  e h a ra o te r s  o f  men and women o f d i f f e r 

e n t f a i t h s ,  and from h i s  in s ig h t  was b o rn , mot Im to le r-  

an e e , b u t a g e n t le  u n d ers tan d in g  suoh a s  n e i th e r  eon- 

firm ed  G a th o lie s  n o r P r o te s ta n ts  eou ld  g a in  in  th e i r  

r e l ig i o u s  i s o l a t i o n .  F e lix  had some, w h ile  ho ld in g  th e  

o f f ie e s  o f  j t t s t i e e  o f  th e  peaee and e i t y  e l s r k ,  t o  be 

reg ard ed  a s  a s o r t  o f  t r ib u n e  o f  the  p eo p le , "a sage 

and e o a n e i lo r  whose se rv io n s  w ere f r e e ly  a t  th e  d is p o s a l 

o f  h i s  n e ig h b o rs ." ^

F e l ix  was n o t a member o f  th e  a r i s to e r a e y .  S is  

was a fa m ily  o f  s k i l l e d  a r t i s a n s ,  h i s  f a th e r  being a 

w eav er, though to  some d e g re e , a s  3oh afer w r i te s ,  he

3* B o h afe r, op . o l t .  p . 44S.
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had m aohaalaa l a b i l i t y .  In  1 ^ 0 ,  f a l i z  V alsh  was d e- 

a o rib e d  a# a la b o re r  é Bowever b is  la b o r  f o r  h i r e  was 

jperformed im th e  woods as a lo g g e r ,  sad , when a o t so

eagaged , he worked im th e  s tream s a s  a ra f tsm a a . 

p a rem tly  each s k i l l e d  la# o p  eommeaded good p ay . f e l i z  

m erer wcapkad im a f a s t  o r y o r  i s  a m i l l ,  mor d id  he 

a llo w  h i s  oh ild rem  t o  do s o . dad , l a  o rd e r t h a t  th e  

good aad h e a lth y  l i f e  c lo s e  t o  th e  s o i l  be a o t  tmkaoen 

to  h i s  fa m ily , he bought t h i r t y  s e r e s  o f  land  n ea r th e  

edge o f  to w s. On t h i s  lan d  he and h i s  sons wmrked, Im 

a w ord , th e  l i f e  o f  th e  Walsh fam ily  in  Two R iv ers  " re p 

re s e n te d  th e  k in d  o f  v i l la g e  l i f e  so ty p ic a l  to  Hew 3hg- 

la n d - -a  b lend  o f  tomm and o o u n try  w ith  a mezlmnm o f  th e  

adv an tag es o f  b o th  and a minimum o f  th e  e v i l s  o f  e ith e r .» ®  

Thanmis W alsh, th e  second son and th i r d  c h i ld  o f 

F e l ix  end B rid g e t Comer W alsh, was born on fame 12, 1859, 

a t  Two R iv e r s ,  W iaoomsin. B is e a r ly  ch ildhood  was ap

p a r e n t ly  o a e v e n tfu l ,  f o r  l i t t l e  o f  i t  seems to  be known 

e z e e p t f o r  th e  f a c t  t h a t  he was e s p e c ia l ly  fond o f b a se -

* S c h a fe r , op. o l t * p . 450 . F e lix  knew th e  a r t  <xf 
weaving* In  h i s  y o u th , he had served  h i s  a p p re n tic e sh ip
in  th e  home o f  a I fe th o d is t  fa m ily . While in  th e  home o f  
th e s e  peop le  he became w e ll  a o q a a in ted  w ith  tM  B ib le . 
3 e h a fe r  w r i te s  t h a t  he even le a rn e d  many o f th e  v e rse s  
by h e a rt*

®* j^ h a f e r ,  op . c i t . p . 450.
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b a i l»  t h a t  a t  th e  age o f  f i f t e e o  he undertocjic th e  

job  o f o i t y  la m p lig h te r  f o r  th e  mm o f e ig h ty  d o l la r s  a 

year,®  fom’s  f a th e r  s e a t  him to  th e  P r o te s ta a t  seh o o l, 

and so  d ll lg e m t aad s e h o la r ly  was he t h a t  by th e  tim e 

he was s ix te e a  h e , h im s e lf ,  was ready  to  te a c h  w h o o l.^

So Im te a t was yooag Thomas to  do w e ll  a s  a te a c h e r  

th a t  he e p e a t lo o g  h o a rs  o f  Im d lv ld o a l amd Im tm slv e  s ta d y  

In  o rd e r  t o  m aste r th e  work w hich would be n ecasaa ry  

b e fo re  he ca n id  g e t  a h ig h e r  c e r t i f i c a t e ,  T has, d e s p i te  

th e  f a c t  t h a t  he cou ld  n o t  go cm to  sc h o o l. I t  was mot 

long  befœ re he had advanced t o  a f i r s t  ^ a d e  c e r t i f i c a t e .  

But s t i l l  he was n o t s a t i s f i e d  j he wanted an u n lim ited  

c e r t i f i c a t e .  So, a f t e r  making w hat he eo asid e red  ade

q uate  p ré p a ra tic m , he went to  Madison in  th e  summer o f  

1881 to  w r i t e  f o r  such  a c e r t i f i c a t e .

I t  w as, in d e e d , a r e d  l e t t e r  day In  W alsh’ s l i f e  

when he a t t a in e d  t h a t  f o r  w hich he had worked so h a rd .

In  1876, Thomas W alsh o rg an ized  th e  C en ten n ia l 
B a seb a ll % am . Io n is e  P earson  B lo d g e t, B ictlcm ary  o f 
American B io ^ a p h y . 23X, p . 393,

B esides b e in g  t o l e r a n t ,  Icw al c o n d itio n s  m ight 
have had much to  do w ith  P e l ix  W alsh’s  decisicm  t o  send 
h i s  n in e  c h i ld re n  to  th e  i r o t e a t a n t  sch o o l, Th» p a r is h  
being  m o s tly  German, th e  p a r i s h  sch o o l was in  th e  hands 
o f  a German p r i e s t  and much o f  th e  in s t r u c t io n  was in  
German, a c ircu m stan ce  n o t  p le a s in g  to  th e  I r i s h  f a m il ie s ,  
g ^ h a fe r ,  op . c i t .  p .  43D.



6.
w r i te #  t h a t  W alsh’s s i s t e r *  M rs. Wattawa* t e ld  

Qt th e  4ay  whem t h e i r  m other* she* aM  Thomas ware w alk

in g  im th e  v l o i a i t y  o f  th e  p o a to ff ic e *  enâ h er b ro th e r  

l e f t  them to  see  i f  th e re  was s a y  m ail*  A few m isâ te s  

l a t e r  he re jo lm ed  them* wavlmg th e  hoemmmt in  the a i r ;  

he e a l l e i  o u t ,  “Mother* I  h are  i t* *  W elsh, ee eo rtif ig  

to  a e h a fe r ,  was more proud o f  t h i s  aehierem eat*—g a ia ia g  

em u u lim ite â  o e r t i f i e a t e  w ith o u t so  muoh as ta k iu g  a 

sijBgle e o l le g e  eo o rse— th a a  he was o f  a lm ost any o th e r  

aap eo t o f  h i s  yoiuag l i f e *  He k ep t th e  diplom a th ro u g h 

o u t h i s  l i f e *  a lo n g  w ith  t h a t  w hich he re c e iv e d  when he 

g rad u a ted  from  th e  law  sch o o l a t  Wisconsin*®

Saving h is  u n lim ite d  c e r t i f i c a t e *  %<mas Walsh was 

now read y  t o  te a c h  as th e  p r in c ip a l  o f  a s ta te - a id e d  h ig h  

school*  and t h a t  same y ea r  he re c e iv e d  such a p o s i t io n  

a t  G lenbeulah* when he was made th e  s o le  te a c h e r  o f  

fm - ty - f iv e  p u p ils  and earned  a s a la r y  o f  #495 a ^ a r *

For one y ea r he h e ld  t h i s  p o s i t io n  b e fo re  go ing  on to  a 

b e t t e r  one a t  S tu rgeon  Bay* Sere* w ith  tb #  a id  o f  a 

woman a s s i s ta n t*  he ta u g h t and su p e rv ised  th e  in s t r u c t io n  

o f  e ig h ty  c h i ld re n — a l l  t h i s  fo r  a s a la r y  o f  a year*®

®* S chafer*  op* c i t * p . 435.

Z M â - . w .
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Thomas W alsh, now more o r l e s s  independen t and 

e a g e r  t o  ta k e  tip th e  s tn d y  o f law , went to  Madison in  

th e  f a l l  o f  1883 to  e n r o l l  in  th e  law c la s s  a t  th e  

D h l r e r s l ty # ^  W hile Thomas was o b ta in in g  h is  t r a in in g  

a t  Madison and g a in in g  adm ission  to  th e  h e r ,  h is  o ld e r  

b r o th e r ,  B enry , oom pleted an a p p re n tic e s h ip  In  law  In  

Manitowoc*. Thns b o th  o f  th e  b ro th e r s  were now read y  to  

s e t  o u t on t h e i r  own. I t  was th e  o ms tom o f th e  tim e f o r  

yoong men to  seek  t h e i r  fo r tu n e s  in  the  w e s t, Thomas ^  

Walsh and h i s  b ro th e r  s t a r t e d  f o r  th e  w est aooordingly* 

Tïmj T is i t e d  a n tm ber o f towns in  th e  Dakota T e r r i to ry ,  

and in  each  th e y  looked  over th e  p r o s j^ e t s  f o r  young 

law y ers  who m igh t a l s o  w ish  t o  go In to  p o l i t i c s .  At 

Fargo th e y  in te rv iew ed  s e v e ra l  p e rso n s . Bat bo th  Themes 

and h i s  b ro th e r  were d isa p p o in te d  when th ey  found ou t 

abou t th e  p o l i t i c a l  c o n d itio n s  t h e r e . According to  

S c h a fe r , Walsh and b is  b r o th e r ,  somewhat d isco u rag ed , 

bought a few item s o f  fo o d , o a r r le d  them in  a bag to  th e  

b rid g e  over th e  Red R iv e r , and th e re  s a t  down to  have 

lu n c h . Suddenly B enry , a f t e r  gaz ing  r a th e r  in t e n t ly  a t  

th e  s tream  a few moments, a sk e d , "Tom, does t h i s  r iv e r  

flow  n o r th ? "  Tom locdced a t  th e  r i v e r  and w ith  s u rp r is e

Stehafer w r i te s  t h a t  t h i s  was a t  th e  tim e when 
th e  Xem sch o o l was ta u g h t by lo c a l  p r a c t i t i o n e r s ,  who 
le c tu r e d  an hour each  day and p rep ared  men who had a l 
read y  done some re a d in g  in  B laokstone end K ent, in  a 
s in g le  y ear f o r  beg in n in g  p r a c t i c e ,  op. c i t .  p . 454.



i a  M s  iroi®©, r e p l i e d ,  " I  b e l ie v e  I t  does#" "W ell,"  

s a id  Benry, " L e t’ s move oa# I  don’ t  f e e l  r i g h t  abomt # 

p la e e  where th e  r i v e r  flow s n o r th  and th e  Irishm en v o te  

th e  Bepablleam  t i o k e t . " ^

A s h o r t  tim e a f t e r  t h i s  I n e id e n t ,  b o th  o f  th e  men 

s e t t l e d  a t  R e d f ie ld , now in  Sooth D akota, where Benry 

made M s  e a re e r  a s  a law yer w h ile  Thomas rem ained th e re  

f o r  s ix  years#  W, F# B r a e l l ,  a le a d in g  law yer in  Bed- 

f l a i d , w ro te  to  th e  a a th o r  t h a t  th e  e o n r t re c o rd s  show 

t h a t  th e  b ro th e r s  q n io k ly  became p o p o le r . They had 

t h e i r  sh a re  o f  b u s in e s s ,  in d e e d . Of a l l  th e  im portan t 

c a s e s  t h a t  came up , Thomas W alsh, i t  cou ld  be c e r t a in ,  

would be found on e i t h e r  one s id e  o r the  o th e r .

W alsh’s move to  B e len a , M ontana, a f t e r  s ix  y ea rs  

in  R e d f ie ld ,  d id  n o t come abou t in  a sea rch  f o r  le g a l  

employment# 21s work a t  l e d f i e ld  had come to  ta k e  up 

M s tim e f u l l y .  Thtmas Walah, S ch afer w r i t e s ,  went to  

S elena because he saw p o s s i b i l i t i e s  o f  g r e a te r  th in g s . 

I n  any e v e n t, th e  change was n o t u n fo rtu n a te  fo r  e i th e r  

Walsh o r  B s lsn a . S ohafer e x p la in s  th a t  a t  tM s  tim e 

m ining wea th e  p r in c ip le  in d u s t ry  o f  Montana* In  th o se  

d a y s , m ining law  was an y th in g  b u t a s e t t l e d  and e a s i ly

S o h a fe r , op , c i t # p . 454,
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la W rp re te d  system  o f ju r lsp rM e n o e #  M t lg a t lo a  oM er 

i t  was n o to r io ia s ly  a b a M a a t. Zaormoue v a la e s  were l a -  

TQl?eâ aad m atm rally  tW  o a se s  wmre c o n te s te d  w ith  f i e r c e  

e a rn e s tn e s s . T h is , th e n ,  made j u s t  th e  r i g h t  o p p o rtu n ity  

f o r  a th o ro u g h  s tu d e n t o f  law  and a te n a c io u s , r e l e n t 

l e s s  f ig h te r  l i k e  Thames W alsh.

I t  i s  re p o r te d  th a t  one o f  th e  le a d in g  c o rp o ra tio n s  

devoted  to  m ining sought to  employ Welsh as i t s  a t to rn e y  

a t  a very  l i b e r a l  s a l a r y .  B u t, a s  Mr. Hard w ro te in  

1988, «Tou canno t make him w ear any c o l l a r  b u t h is  own," 

a s ta tem en t w hich cou ld  have been m id  o f Walsh a t  any 

tim e d u rin g  h i s  l i f e , ^  T hat p a r t i c u la r  m ining co rp o ra 

t io n  d id  n o t g e t  W alsh’ s  s e r v ic e s .  He d e c lin e d  th e i r  

o f f e r , f o r  he p re fe r re d  to  r e t a i n  ab so lu te  freedom in  

a c c e p tin g  and d e c l in in g  c a s e s .  He sometimes a c te d  f o r  

t h i s  eaapany , and sometim es a g a in s t  i t .  In  tim e , he 

came t o  be reco g n ized  as th e  champion of th e  m a U  and 

s t ru g g l in g  m in e r. ”H is o f f i c e  i n  Helena became th e  

d r a f t in g  room f o r  la b o r  l e g i s l a t i o n ." ^ ^  The d e c is io n  he 

made, n o t to  become an a t to rn e y  f o r  th e  m ining company, 

no doubt had a d e te rm in in g  in f lu e n c e  on h is  c a re e r ,  f o r  

in  IW # he was an u n su c c e s s fu l c a n d id a te  to  th e  Hcmae o f

W illiam  H ard, "Dry Tom W alsh," in  Review o f 
Review s, d p r i l ,  1988, U Z T II ,  p . 568.

I b i d . .  369.



S » p r# a e n ta tlv e a , w à lle  in  1010, he was d e fe a te d  f o r  th e

S e n a te . However, by making th e  cause  o f th e  common men 

h i s  c a u se , he was e l e c te d  to  th e  Senate o f th e  H alted  

S ta te s  i a  1912, in  which b<^y he served  u n t i l  h is  d ea th  

in  1933.

Thus d u rin g  h i s  y e a rs  a s  a law yer in  Montana Thomas 

W alsh was **neither th e  to o l  o f  money or m ob,"^^ and in  

th e  c o u rse  of a q u a r te r  o f  a c e n tu ry  t h i s  lo g ic a l  aM  

p e r s i s t e n t  s tu d e n t made h im s e lf  e law yer who was p robab ly  

second t o  none in  sh e e r  le g a l  a b i l i t y  and le g a l  le a rn in g , 

S chafer w r i te s  t h a t  W alsh’s su ccess  as  a law yer was due 

to  h i s  s tu d ie d  and supreme S im p lic i ty  of s ta tem en t. Iven  

th e  o rd in a ry  man was ablO to  understand  th e  p r in c ip le s  

of a ca se  when Walsh p re se n te d  them , ife alw ays em phasized 

r i g h t  and J u s t ic e  a s  th e  very  e ssen ce  o f  law . His most 

sim ple se n ten ce  "had a c l e a r  r l i%  o f en lig h te n ed  in te n 

t i o n .  H is most b r i e f  f a c t  was a blow and dem olished , i f  

p o s s ib le ,  a l l  t h a t  th re a te n e d  the r i g h t s  o f  hum anlty ."^^  

iM fe a t m eant n o th in g  to  him in  com parison to  n e g le c t  o f 

h i s  d u ty . He fe a re d  th e  w ra th  o f  God a l o t  more then  he 

d id  th a t  o f  a l o t  o f  p eo p le—and i t  i s  no wonder t h a t

H ard, op . c i t . p .  369. 

S c h a fe r , op . c i t . p . 457.
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Thomaa W alsh eo u ld  be l i t t l e  sc a re d  Im t h i s  w orld when 

h i s  u lt im a te  v a lu e s  were in  a n o th e r .

H ard, op . c i t . .  p . 369.
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^ 8  P e r s m a l l t y  and Q herac ter 

o f  ThomaB W alsh.

**?or many y e a rs ,*  w r i te s  John W. Owens, "one had to  

g ae ss  a t  th e  ap p earan ee  o f W alsh*"^^ T his was n o t f a r  

from wrong, f o r  Walsh bad a heavy fo re lo o k  which he a l l c e -  

ed t o  wander down over h i s  fo re h e a d . Be had an amazing 

s e t  o f  a g g re ss iv e  eyebrows w hich jtm gled  h is  e y e s . And 

along  w ith  a l l  t h i s  he wore a b la c k  m ustache o f  in c re d i

b ly  volum inous d ro o p . Thus th e  t o t a l  e f f e c t  was mystery* 

However» tim e tem pered th e  w eight o f th e  fo re lo e k , v t i l e  

c iv i l iz e t i< m  m aste red  th e  m ustache , so  th a t  e v e n tu a lly  

on ly  th e  ju n g le  o f  eyebrows k e p t one from knowing th e  

man by th e  fa c e  o f  him .

Owens w r i te s  t h a t  th e  fa ce  o f  Thomas Walsh was th e  

"most ev e n ly  p ro p o rtio n e d  and b e s t  balanced  f a c e ,  w ith  

th e  e x c e p tio n  o f B orah, i n  th e  U nited  S ta te s  S enate .*

I n  f a c t ,  Owens b e lie v e d  t h a t  W alsh’s fa ce  lo u d ly  bespoke 

th e  in te l l i g e n c e  o f th e  man. *Every cu rve  o f  th e  head 

and the f a c e  was a curve o f pow er, and every  curve match

ed and weighed ev en ly  a g a in s t  th e  n e x t cu rv e ,*  Going 

on w ith  th e  d e s c r ip t io n ,  t h i s  w r i te r  sa y s  th a t  th e  f u l l ,  

la rg e *  handsom ely-m odelled s k u l l  was f ro n te d  w ith  a 

fo reh ead  th a t  r e q u ire d  th e  sgme a d je c t iv e s .

John W. Owens. "W alsh.* in  The Hew R epub lic . 
J u ly  a ,  1924, m n ,  p .  i s a .  '
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"There was a d ro p , th e n , t o  th e  eapaeiotns eyeaooketa  

w hieh ware f i l l e d  w ith  tm n a a a lly  la r g e ,  b r ig h t ,  s t e e l j  

b lu e  ey e# , th e  ey es  o f  a e o ld ly  i a t e l l e e t u a l  Iriahasaa. 

Then th e r e  was a drop to a w ide, f i rm , r a th e r  th in -  

lip p e d  mouth— and l a s t ,  th e re  was a f i n a l  drop to  a b ig ,  

s q u a r is h ,  a f f i rm a t iv e  oh in ."^®

T hat Thomas W alsh’s p e r s o n a l i ty  h as  been d eso rib ed  

a s  co ld  and u n em o tio n a l, t h a t  he has been regarded  a s  

more or l e s s  o f  a lo g ic  m aehlne, i s  indeed  no s u r p r i s e .  

O œ rta in ly  h is  appearance a lo n e  cou ld  have e a s i ly  g iven  

t h a t  im p re ss io n . Even S ch afer ad m its  t h i s ,  b u t he d id  

n o t b e lie v e  t h a t  Walsh was th ro u g h  and th rough  a m achine,
IP

o d d  and unanim ated . There i s  no doubt t h a t  S enato r 

Walsh w as, a s  W illiam  Bard d e s c r ib e s  him , "a solemn I r i s h 

m an." Bard m a in ta in s  t h a t  t h i s  t r a i t  of so lem nity  was 

th e  one o u ts ta n d in g  t r a i t  o f h i s  I r i s h  d escen t th a t  Walsh 

eansp icucm sly  r e ta in e d  and displayed.® ®  Be w r i te s  th a t  

Walsh was th e  most solemn o f  a l l  th e  s ta tesm en  in  Wash

in g to n  who d e riv e d  h i s  d e sc e n t from  th e  B r i t i s h  I s l e s .

"Bo c y n ic a l  J e s t ,  no p arad o x , no f l in g  a t  any o f th e

Owens, op. c i t . .  p . 153.
19 " S o h a fe r , op . c i t . . p .  472. 

H ard, op . c i t . .  p . 368.
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f e l ig io t t s  e o & tra â le tlo n s  o f  l i f e  ever passed  h is  l i p s .

Be d em onstra ted  a l l  o v er aga in  th a t  e soleam Irishm an
£1I s  Sod*s moat solemn e r e a t io n ."

Walsh m ight have been solem n, b a t  he was n o t s o ld .

Stohafer w r i te s  o f  an in e id e n t  t h a t  happened d a r in g  th e

oempaign o f 1930, w hich in  i t s e l f  re v e a ls  th a t  th e  so n l

o f  Welsh was somevAat warmer th a n  many have been le d  to

b e l ie v e  or th in h #  One o f  W alsh 's  f r ie n d s ,  a man who

ocmld n o t a f fo rd  i t ,  had donated f i f t y  d o l l a r s  tw a r d

th e  campaign fund . Not w ish in g  to  h u r t  h i s  f r ie n d  by

r e ta rn in g  # e  money, he r e c a l le d  t h a t  t h i s  man had a

son in  c o l le g e ,  and i t  was to  th e  boy th a t  Walsh se n t a

g i f t  o f f i f t y  d o l l a r s  a lo n g  w ith  a n o te  t e l l i n g  him to
22

e n jo y  h im s e lf  w ith  i t .

I n  a n o th e r  p la c e ,  we re a d  t h a t  W alsh 's  v o ice  warn 

low , h e s i t a t i n g ,  and ocm rteons. "No m e  has ever b e e n ^  

known to  i n t e r r u p t  Senet<nr W heeler s a o o e s s fa l ly j  bu t 

any w itn e s s ,  any  fe llo w  cc œ a itteam an, i s  allow ed to  

b reak  in  a p ^  k in d ly  S en a to r W alsh. Be seems so  d i f f i 

d e n t ,  so u n w illin g  to  h u r t  a n y o n e 's  f e e l in g s  th a t  you
23f e e l  a w r y  fo r  him , a lamb in  a b u tc h e r s ' co n v e n tio n ."

B ard , op# c i t . .  p .  368,

S c h a fe r , op . c i t . ,  p* 4?2 ,

%ruce B liv e n , "W h eele r 's  W#y and W a lsh 's ,"  in  
fh e  New Be p u b l ic .  A p ril 2 ,  1924, X T O III , p . 148.
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At th e  tim e tb e  T eapot Dome in v e s t ig a t io n ,  W illiam  

Bard # r o te :

S enato r Walsh d id  h i s  dmty* Be looked 
a c ro s s  th e  ta b le  a t  h is  o ld  f r i e n d ,  Doheay.
Be had brought him t o  a p a b l ie  co n fe ss io n  o f 
a p u b lie  e r r o r .  Be d id  n o t  to rn  h i s  head .
I f  he had tu rn e d  i t ,  he would have gazed 
w ith  contem pt a t  th e  mob of p le a su re  seek e rs  
who w h ile  ev id en ce  o f tW  p lu n d erin g  o f th e  
p u b lic  domain was being  p re se n te d  w ere n o t 
t læ r e ,  b a t  who, when th e  b lood  o f r e p u ta t io n  
was to  flow , w ere p re sm it and e x a lt in g ,* *

P erhaps a s  w e ll a s  anyone, W illiam  #»rd understood  and

t r u l y  e v a lu a te d  th e  p e r s o n a l i ty  o f  Thomas W alsh. His

w ords in  t h i s  in s ta n c e  in  no way c o n f l i c t  w ith  th o se  ha

w ro te  d e s c r ib in g  W alsh, th e  law yer. Ind eed , S enator

Walsh d id  h is  d u ty ,  f o r  w ith  him i t  was "du ty" n o t only

f i r s t ,  bu t l a s t  and a lw ay s. And th e re  can  be no doubt

th a t  s ta tem en ts  such a s  th e  fo llo w in g , though tr u e  in

p a r t ,  can e a s i ly  g iv e  an in c o r r e c t  Im pression ;

The im p la c a b i l i ty  o f Walsh s tan d s  him 
in  r e l i e f  among h is  f e l lc w s .  S e n a to rs , a s  
a r u l e ,  a r e  am iable ch ap s , f u l l - b o d ie d ,  easy  
g o in g , sp a rin g  o f e f f o r t ,  te n d e r  o f  a m e n itie s , 
t o l e r a n t  o f t h e i r  a d v e r s a r ie s .  Through th i s  
co m fo rtab le  a g g re g a tio n , Walsh s t a l k s ,  g ran d ly  
s e r io u s ;  alw ays In  e a r n e s t .  There i s  some
th in g  su g g e s tiv e  abou t him o f  the o ld  fa m il
i e r s  o f  th e  I n q u is i t io n ;  a co n sc io u sn ess  o f 
r e c t i t u d e ,  unblem ished w ith  any o< m ^rn  w ith  
th e  f e e l in g s  o f  tlm se  on th e  ra c k .

W illiam  # ! r d ,  "O il S p eak s ,"  in  The N a tio n . Feb
ru a ry  6 ,  1924, G X r a i ,  p . 135.

C h a rle s  M ickelson , "The Man from M ontana," in
The N orth  American Review. F sb ru a ry . 1928, CCXXF, pp. 149-
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iM 101S, Walah e n te re d  th e  U n ited  S ta te s  S e m te ,

a sea  gened law yer ; he needed no p e r io d  o f  a p p re a tie e s h ip ,

and he took  n o n e . Be was a s  mxmh a t  home th e re  as he had

been l a  th e  c o tir t  room. H is s t y l e  in  th e  S enate was h i s

s ty le  o f th e  e o o r t room. Thns he indu lged  in  no r h e to r -

i o a l  epeeehes and f lo o r i s h e s .  Of h i s  s t y l e , John W.

Owens w r i te s ;

I t  d id  end does resem ble a palm t r e e ,  
a stem  w ith  p e r f e e t ly  form ed le a v e s  branoh- 
in g  in  a l l  d i r e c t io n s .  Bach of S enator Walsh♦s 
s e n tra c e s  i s  l i k e  t h a t ,  a b e a u t i f u l  mass o f 
p e r f e c t ly  formed c la u s e s  sp read ing  In  a c i r c l e  
to  cover p o s s ib le  q u e s tio n s  from any p o in t .
% e s e  se n ten c es  a re  a trium ph o f l i t e r a r y  aad 
le g a l  c o n s t ru c t io n ,  a s  th e  palm t r e e  i s  a 
trium ph o f  n a t u r e . . . .  But d id  you ev e r have 
any lu ck  se e in g  th e  palm t r e e  w h ile  try in g  to  
see and n o te  each o f i t s  leaves?*®

W illiam  Bard a ls o  w r i te s  o f  W alsh’ s s ty le  :

Mr. Walsh i s  a man of s lew , u n re le n tin g
sp eech . A sen ten c e  from  him i s  l i k e  th e  la y 
in g  down o f b r ic k  a f t e r  b r ic k  in  a s o r t  of 
v e rb a l causeway in  a d e e p ly  su sp ec ted  swamp.
Be i s  n o t going to  f a l l  o f f  in  th e  swamp.
Nor . . .  i s  he going to  be sev e red  from  h is  
d e s t in a t io n .* ”

k:
In  th e  S enate  he was alw ays w ary , prom pt, c o u r te o u s , and 

w e ll in fo rm ed . Though h i s  argum ents were somewhat d ry  ^  

and appealed  to  th e  l o g ic a l  s e n se , th e y  w ere, n ev e rth e 

l e s s ,  r e p le te  w ith  a p p ro p r ia te  f a c t s  having l e g a l ,  s o c ia l .

3 A
• Owens, o p . c i t . .  p . 152.

pm
* H ard, "oil Speaks,** op . c i t . .  p . 134.
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mà  e c m s titu tlo a a X  r a l a t i o n  to  th e  ea se , B are , to o , b# 

mover f a i l e d  to  s t r e s s  th e  id e a l s  o f r i g h t  aad ja e t lo e .  

Aside from  th e  f e e t  th a t  h i s  speeches were mor# 

o f te n  o f  th e  d ry  v a r ie ty  from tJæ  average p o in t o f view, 

an o th er re a so n  f o r  h is  la c k  o f  g a l le r y  appeal was t h a t  _ 

when t a lk in g ,  he seldom  r a is e d  h i s  voice* H is main r e a 

so n , p e rh ap s , f o r  n o t doing t h i s  was t h a t  sometimes when 

he d id  h is  v o ic e , in s te a d  o f coming ou t a g r e a t ,  ro b u s t 

r o a r ,  came f o r th  o n ly  a s  a f a l s e t t o  squeak* T his would 

be re a so n  enough to  keep any man from r o a r in g ,  no m a tte r  

how s tro n g  h is  c o n v ic tio n s  on any p o in t .  Then to o ,  we 

m ust remember t h a t ,  even though Walsh m i ^ t  have had th e  

v o ice  of an  o r a t o r ,  i t  i s  d o u b tfu l i f  he would have done 

much ro a r in g ,  sim ply because  h i s  sense o f «œpder would 

n o t a llow  him to  d is p la y  p ass io n  or emotion* "Thus he 

spoke a s  he d re sse d  . . .  so  im m aculately  t h a t  I t  would 

have been an eq u a l r e l i e f  to  have heard  him s p l i t  an i n -
Oft

f i n i t i v e  a s  to  have seen  him w ith o u t h is  neck t i e .

M ickelson , op . c i t . ,  p .  154.
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Walah*a S eaa te  O araa r,

C h a rae ta rlz lm g  In g a n a ra l Walsh’s  o a ra a r  in ths

S e n a te , T i l l a r d  a r l t e e  th a t  i t  m ust be remembered th a t  

Walsh we# a s t r i c t  e o n s t i t u t l o n a l i s t»  And d e s p ite  th e  

f a s t  t h a t  he d id  advooate  th e  c h i ld  la b o r  amendment, 

which was som ething th a t  few men of h i s  l e g a l  t r a in in g  

and ty p e  o f  mind d id ,  Walsh was n o t ,  acco rd ing  to  T i l l a r d ,  

n e c e s s a r i ly  a g r e e t  s o c ia l  re fo rm er o r even a g re e t  l i b 

e r a l ,  These moves cm h is  p a r t  m ight show th a t  h is  mind 

was n o t  r i g i d l y  f ix e d ,  b a t  n o th in g  m ore.^^ Bowever, 

D ic tio n a ry  o f  A aericen  B iography s t a t e s ,  . he was 

always to  be found m  th e  p ro g re s s iv e  side  of d e b a te s ,”^  

One m igh t w e ll w ander, in  view o f th e  above rem arks, how 

s t r i c t  a c o n s t i t u t i o n a l i s t  and  how l i b e r a l  a p ro g re ss iv e  

Walsh w as, a f t e r  a l l *  Though one m ight a t  tim es e a s i ly  

be p ro g re s s iv e  w h ile  a t  th e  seme tim e rem ain ing  a s t r i c t  

c c n s t i t u t i  one l i s t ,  i t  does n o t fo llo w  th a t  th e  two would 

alw ays go to g e th e r .

Thoame W alsh’ s c a re e r  in  th e  gene t e  was a Icaig one, 

l a s t i n g  from  th e  tia®  o f  h i s  e l e c t io n  in  1912, to  th e

0* G. V i l l e r d ,  " P r e s id e n t ia l  P o s s i b i l i t i e s , "  in  
The mat io n .  May 9 , 1928, CXOT, p .  535.

L ouise Peeraon B lo d g e t, D ic tio n a ry  o f  American 
B iography# X M , p .  393.
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tim e o f  M s  d ea th  in  1933. A g lan ce  a t  th e  index  o f  th e  

OoagreBsloaml Beccgd f o r  any o f th e  se s s io n s  d u rin g  th e se  

y e a rs  w i l l  prove bsycnd doubt t h a t  l i t t l e  went on in  

w hich ^ a a t o r  Walsh f a i l e d  to  p la y  some r o l e .  The b e s t  

t h a t  can be done h ere  i s  to  su g g e s t or p o in t ou t a few 

o f th e  h ig h - l ig h ta  o f  h is  c a r e e r  a s  a S en a to r.

When th e  q u e s tio n  o f  le a s in g  th e  A laska c o a l lan d s  

was b e fo re  the  S enate  in  1914, W alsh, more th an  anyone 

e l s e ,  was in s tru m e n ta l in  fo rc in g  a r e lu c ta n t  m a jo r i ty  

to  a c t  on i t .  In  f a c t ,  he made h im se lf  th e  champion o f 

th e  b i l l .  Be fo llow ed  p o in t  by p o in t ,  S h a fro th ’s ,  Borah’s ,  

and o th e r  v ig o ro u s  and a b le  speeches in  o p p o s it io n . I n t e r 

je c t in g  f re q u e n t q u e s t io n s ,  some o f which suggested  pene

t r a t i n g  argum ents, and f i n a l l y  d e liv e re d  a thorough speech 

in  fav o r  o f  th e  b i l l .  I t  has been sa id  many tim es t M t  

no s u b je c t ,  no m a tte r  how d u l l ,  no m a tte r  how co m p lica ted , 

was to o  d u l l  o r to o  co m p lica ted  f o r  S enator W alsh.

Walsh was a devo ted  f r ie n d  to  Woodrow W ilson; be 

upheld th e  T re a ty  of V e r s a i l l e s ,  th e  leag u e  o f  N a tio n s , 

th e  World C o u r t, and th e  l im i ta t io n  o f arm sm ents.^^ So

31. S W ^ e r ,  op . c i t . .  p . 155*

At th e  tim e of th e  campaign o f  1916, Walsh was 
induced  to  ta k e  ch a rg e  o f th e  w este rn  h e a d q u a r te rs  a t  
C hicago. So e f f e c t iv e  was th e  Work he d id  in  t h i s  c a p a c i
t y  th a t  W ilson l a t e r  w ro te  him a n o te  o f p ra ise*  No doubt 
i t  was t h i s  r e p u ta t io n  t h a t  ha g a in ed  a t  t h i s  tim e , along 
w ith  h is  a f f i l i a t i o n  w ith  W ilson , th a t  was re sp o n s ib le  
(o o n td . p . 1 9 .)



w orthw hile  a re  S en ato r W alsh’ s words on th e se  q u es tio n s  

t h a t  th ey  w i l l  h e a r  r e p e t i t i o n  h e re .  As l a t e  a s  IfS S  th e  

S enato r s a id ,  w ith  re g a rd  to  th e  league end th e  World 

Court*

I t  i s  deep ly  to  be r e g r e t te d  th a t  i t  has 
been found w e ll  n ig h ,  i f  n o t q u ite  im possib le  
to  a rran g e  a b a s is  m  wfcioh th e  W aited S ta te #  
may a s s o e ia te  i t s e l f ,  w h ile  n o t  a member th e re -  ot, w ith  the le ag u e  o f  M ations in  sois® o f  i t s  
m ajor a c t i v i t i e s  f o r  th e  peace o f  th e  w o rld * * ..
A d is p o s i t io n  has been m an ife s ted  in  some qmar- 
t e r s  . . .  to  c r i t i c i z e  th e  Senate f o r  q u a lify 
in g  th e  r e s o lu t io n  o f  adherence  to  th e  p ro to -  
e a l  s e t t i n g  up th e  Bermmemt C ourt o f  I n te r 
n a t io n a l  J n e t io e ,  by R e se rv a tio n  f i v e ,  g iv in g  
t o  our Government th e  r i g h t  to  v e to  th e  sub- 
m iseioo  to  th e  Ccmmiesioh by th e  Cotm eil of 
th e  le ag u e  of a r e q u e s t  feu* an op in ion  on any 
q u e s tio n  in  w hich tM  C h ited  S ta te s  has or 
c la im s an in t e r e s t*  T hat r e e w v a tio n  re p re s e n ts  
sim ply  an a ttem p t to  p u t t h i s  n a t io n  on a fo o t
in g  o f  s u b s t a n t i a l  e q u a l i ty  w ith  ev e ry  o th e r  
n a t io n  hav ing  perm anent r e p re s e n ta t io n  on th e  
C o u n c il, any one o f w hich may a t  w i l l  v e to  
such a r e q u e s t .* * .  I f  G reat B r i t a in ,  F rance, 
flr I t a l y  f in d s  t h a t  i t  w i l l  be in  anywise em
b a rra s se d  b y  any d e c is io n  th a t  may be made 
p u rsu an t t o  a r e q u e s t  from th e  C ounc il, i t  
may f o r e s t a l l  an o p in io n  by v o tin g  in  th a t  
body a g a in s t  subm iesicn  of th e  q u e s tio n . I t  
would s c a rc e ly  com port w ith  th e  d ig n i ty  o f  
th e  B h lted  S ta te s  t o  jo in  in  upholding the 
C ourt ex cep t upon a b a s is  o f e q u a l i ty  w ith  
ev e ry  o th e r  le a d in g  n a tio n *  I t  i s ,  in d e ed , 
ea sy  t o  conceive o f  q u e s tio n s  which the G nited  
S ta te s  would n o t  o e re  to  have subm itted to  th e  
C ourt fo r  d e te rm in a t io n . . * . I t  i s  argued th a t  
tW  work o f  th e  League m ight be hampered by 
th e  e x e rc is e  o f  th e  r i g h t  of c o u n try

fOT h is  being  s e le c te d  fo r  th e  perm anent ohairm anship  o f  
th e  n a t io n a l  co n v en tio n  o f  h i s  p a r ty  in  1920. See Stehafer, 
op . c i t . . p .  4Ô1. Walsh was a lso  made p em aae n t e h a i r -  
& n  In  1924 aM  1932. Se was a d e le g a te  to  ev e ry  
o r a t i c  K a tio n a l C onvention from  1908 to  1932.
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a r b i t r a r i l y  t o  o b je e t  t o  th e  sabmiasio® o f 
a ttie s tio O j b a t ao  I t  m igh t be by am o b je e -  
t io n  from_amy matiom rep reaam ted  on the  
Ooumeil.®^

Walah them goes <m to  may th a t  tW  whole d i f f i o o l t y  has 

boom th e  p ro d a e t o f  a h o p e le ss  a ttem p t t o  aoeomo&ato 

th e  maehimcry o f  tW  l e a g w ,  w hieh was Revised m  th e  

ozpeo ta tiom  th a t  a l l  th e  power# would beeom# member#* 

t o  th e  s i tu a tio m  p re se n te d  by th e  lim ited S ta te s  aM  

E u ss ia  whm  th e y  d id  mot become membmr# along w ith  th e  

r e s t  im mahlmg th e  le a g a e  e f f e c t i v e .  W ith th e  H alted  

S ta te s  and R ussia o u t o f  th e  le a g u e , any ecomomlo boy

c o t t  would have no e f f e c t  m. th e  o ffen d in g  n a tio n  who 
cou ld  t r a n s f e r  i t s  t r a d e  to  th e  U nited  E ta te e .  Only ^  

when and i f  our Government o o a s e s ts ,  earn an économie 

b o y co tt a g a in s t  a n a t io n  th e  leag u e  w ishes to  punish  be 

e f f e c t i v e .  T hus, " . . .  th e  p ro v is io n  of th e  Covenant 

lo o k in g  to  th e  r e s t r a i n t  o f  a wmr-mad naticm  by i s o l a t 

in g  i t  com m ercia lly  i s  f u l l  o f  sound and fu ry , s ig n ify 

in g  n o th in g .

In  1929, we f in d  S en a to r Welsh commenting on the 

e l e c t io n  o f  C h a rles  Even# Buges to  a s e a t  on tM  Perman

e n t C ourt o f  I n te r n a t io n a l  J u s t i c e ,  f i l l i n g  th e  p lace  

l e f t  v acan t by th e  r e s ig n a t io n  of JoM  B. Moore. Mr.

3S. Thomas J ,  W alsh, "*Americe*8 A loofness f r # a  Axrc- 
pean P o l i t i c s  Unmodified,** in  C u rre n t H ia to ry . January  
1928, x m i ,  pp . 458-460 . ”

34 . I b i d . .  p . 459.
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Walsh hopad t h a t  th e  p la c in g  o f a S epublloan  <m th e  heneh 

o f  t h i s  c o u r t  w ould do mmh to  a l l a y  th e  f e a r  and s u s 

p ic io n  o f th a t  p a rty *  He p o in te d  m it th e  f a c t  t h a t  th e  

C ourt had t r u l y  grown in  th e  e s tim a tio n  o f th e  w o rld , 

t h a t  I t s  d e c re e s  had been accep ted  w ith  S u rp r is in g ly  

l i t t l e  ad v erse  c r i t i c i s m ,  " In  seven y e a rs  o f  i t s  e x i s t 

e n c e , th e  c o u r t  h as  handed down th i r t e e n  judgm ents aM  

s ix te e n  a d v iso ry  o p in io n s , a re c o rd  o u trunn ing  th e  number 

o f  e a se s  passed  upon by th e  Supreme C ourt of the H nited  

S ta te s  d u r in g  th e  f i r s t  seven y e a rs  o f i t s  la b o r .*

Oa. th e  m a tte r  o f d isarm am ent, to o , Walsh had s tro n g  

and m ost em phatic c o n v ic t io n s .  In  1921, he was say in g , 

" . . .  th e re  i s  no re a so n  why we should  n o t a t  once e n te r  

in to  some agreem ent to  red u ce  o r a t  l e a s t  l im i t  n av a l 

c o n s tru c t io n ."  Be d ep lo red  th e  n av a l ra c e  in  which 

th e  th re e  g r e a t  m aritim e n a t io n s .  G rea t B r i t a in ,  th e  

l l n i ^ d  S t a t e s ,  and Japan  were engaged. To him i t  was 

an  "aw ful w a s te ,"  e s p e c ia l ly  in  view o f  th e  f a c t  th a t

" Thtmas Jé  W alsh, "We Approach th e  World G o u rt,"  
Beview o f  Eeviaw a. May, 1929, IJX T I, pp . 43 -46 . As was 
ty p i c a l  <af him , W alsh, to  uphold h is  c o n v ic tio n s , c i te d  
ea se  a f t e r  c a se  t h a t  had ccme b e fo re  th e  C o u rt, b e s id e s  
l i s t i n g  o th e r  su c c e s se s  t h a t  body had en joyed .

Thomas J .  W alsh, "% e Urge fo r  Disarmament,"  in
The Annals o f  th e  American Academy. J u ly  1921, 30T I, pp . 

-----------------------------------------------------------
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ev e ry  d o l la r  was needed to  " r e p a i r  th e  rav ag es o f  th e  

war and to  r e h a b i l i t a t e  in d u s try  both a t  home and ab ro ad ."  

Said  th e  S e n a to r:

Ho tim e should  be l o s t  in  p roposing  to  
th e  governm ents of O res t B r i ta in  and Japan 
th e  assem bling  o f  a oonference w ith  a view to  
an in te r n a t io n a l  agreem ent to  b r in g  i t  fth© 
n av a l rao e] to  an end . The i n i t i a t i v e  may, 
w ith  e n t i r e  p r o p r ie ty ,  come from a s .  We earn 
open n e g o t ia t io n s  w ith o u t g iv in g  occasion  fo r  
th e  s l i g h t e s t  s ttsp io io n  th a t  we e re  moved by 
f in a n c ia l  d i s t r e s s ,  o r fo r  a r e v iv a l  o f  in tim 
id a t io n s  once g iv en  c red en ce  th a t  we a r e  too  
so rd id  t o  f i g h t . . * .  O oagrsss should  d e c la re  
i t s e l f  e m p h a tic a lly  in  fav o r o f  c a l l i n g  a 
co n feren ce  fo r  g e n e ra l d isarm am en t.. . .  The 
w o rld ’ s  t r o u b le s  would d i s s ip a te  l ik e  th e  
m is t b e fo re  the  morhing sun  i f  we cou ld  only  
g e t  r i d  o f  th e  arm ies and n a v ie s  m ain ta ined  
fo r  I n te r n a t io n a l  w ar, th e  expense o f  which 
a p p re c ia te s  c o n s ta n t ly  and a la rm in g ly  w ith  
th e  developm ent o f  s c i e n c e . . . .  We ought n o t 
to  d e la y  a d ay . Every e f f o r t  shou ld  be made 
t o  ro u se  p u b lic  sen tim e n t and to  cloth® i t  
w ith  such  fo rc e  t h a t  C ongress cannot r e s i s t  
th e  ap p e a l f o r  a r in g in g  d e c la r a t io n  in  favor 
o f  th e  im m ediate assem bling  o f  a world con
fe re n c e  on d isarm am ent.^"

For ten  y e a r s ,  how ever, Thomas Walsh le d  a somewhat 

obscure  and unknown e x is te n c e  in  th e  Chi te d  S ta te s  ^ n a te *  

TWn came th e  sc an d a l of th e  Teapot Dome, and Walsh o ver

n ig h t  became a f ig u re  o f n a t io n a l  im portance second to  
30non®. The s to r y  o f th e  T eapot Dome, i t  can be s a id .

Walidi, "The Urge fo r  D isarm am ent," op . c i t . .  pp.
4 5 -4 8 .

F or an in t e r e s t i n g  acco u n t o f th e  Teapot Dome, 
see Mark S u l l iv a n , Our T im es. : th e  T w en ties, c h a p te r  15 , 
pp . 272-349. A more d e t a i l e d  accoun't ’is" g iven  by Werner 
in  h i s  bock . P r iv i le g e d  O h a ra c te rs . passim .
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r e a l l y  haâ i t s  beglonlm g whan a o l t i z a n  o f Wyoming haer& , 

abou t A p r i l  o f  1@22, t h a t  o a r  ta  in  o i l  land  in  h is  s t a t e  

was to  be le a se d  by th e  S e c re ta ry  o f  th e  I n t e r i o r  to  a 

e a r t a in  p r iv a te  c o rp o ra tio n *  The c i t i z e n  w rote to  h is

se n a to r  and wanted to  know why t h i s  was b e in g  done, and 

why, i f  i t  w as , th e  le a s in g  was being  done in  s e c re t .

A f te r  a l l ,  th e  governm ent had had th e  lands f o r  a  good
Sfmany y e a r s .  Why should i t  p a r t  w i th  them now? Why 

were th e re  no p u b lic  b id d in g s?  Why should  A lb ert B. F a l l  

be doing th e  le a s in g ?  I)idn*^t th e  o i l  lan d s  th a t  im re 

s e t  a s id e  f o r  th e  navy f a i l  w ith in  th e  scope and c o n tro l  

o f  th e  Kavy D epartm ent?

B enator K endricks o f  Wyoming f i n a l l y  w rote to  F e l l ,  

a sk in g  h i#  to  e x p la in  the  m a t te r ,  b u t th e  S e c re ta ry  o f  

th e  I n t e r i o r  had l i t t l e  to  s a y . Ho m oner had Sw&atcr 

K endricks In tro d u ced  a  r e s o lu t io n  in  the S enate (A p ril 15) 

to  have b o th  F a l l  and Denby, th e  S e c re ta ry  o f the  le v y , 

c ome f o r th  and c l e a r  th e  whole th in g  u p , than news came 

o u t t h a t  a second le a s e  had been made to  a p r iv a te  corpo

r a  t i o n - r  th e  I l k  H i l l s  R eserve in  O a l i fo rn ia .  Two days 

a f t e r  th e  news o f th e  second l e a s e .  F a l l  r e p l ie d  t o

For a h i s t o r y  o f  th e se  la n d s , see  S u ll iv a n , op . 
s i t . ,  pp . 285-268.



K s û â r ic k s .^  In  h i s  r e p ly ,  he h in te d  t h a t  g r e a t  #md 

Im p o rtan t m a tte r s  w ere ImoX^eû; t h a t  th a t  was th e  reaso n  

th e  le a s in g  had been done in  p r iv a te ,  and t h a t  th e  Senate 

shou ld  n o t q u e s tio n  an a c t  o f e reca tlv ©  d is c re t io n *  Al

m ost everyone was w illin g  t o  accep t th e  S ec re ta ry  o f th e  

I n t e r i o r ’ s e x p la n a tio n —t h a t  i s ,  everyone w ith  th e  ex

c e p tio n  o f  R obert K. La f o l l e t t e .  And to  th e  o ld e r Ls 

f o l l e t t e  th e  mere f a c t  th a t  th e  e x p la n a tio n  was p la u s ib le  

was n o t enough. Thus I t  was S enator La F o l le t te  who su e -  

e e s s f u l l j  pushed th ro u g h  th e  Senate a r e s o lu t io n  o rd e r

in g  th e  C asm lttee  on P u b lic  Lands to  look  in to  th e  whole 

a f f a i r .  The r e s o lu t io n  a ls o  p rov ided  th a t  th e  Navy end 

I n t e r i o r  D epartm ents would send to  th e  Senate a l l  p ap e rs , 

docum ents, end o th e r  d a ta  they  m ight have on and about 

th e  s u b je c t  o f  th e  n av a l o i l  l e a s e s .  Being to o  busy w ith  

o th e r  th in g s  t o  accep t th e  le a d e rs h ip  o f the In v e s t ig a t 

in g  com m ittee. La f o l l e t t e  l e t  i t  f a l l  to  none o th e r  th an  

Thomas W alsh.

In  due tim e , from  th e  Navy and I n t e r i o r  Departm ents 

came a m ountain of p ap e rs  and documents to  th e  S enate . 

’’They made a p i l e  of m a te r ia l  so h ig h  th a t  on ly  Thomas 

Walsh had th e  m en tal la b o rlo u sn e se  t o  s c a le  i t ,  and so 

f u l l  o f w inding r a v in e s  and chamm th a t  no one b u t Walsh

P er an i n t e r e s t i n g  sk e tch  o f  A lb ert B. f a l l ,  see  
S u l l iv a n ,  op . c i t . .  p .  S88.
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had th e  m e a ta l la g e n m ltj  to  be a b le  to  map i t  aM  to  b #  

ab le  to av o id  g e t t l a g  l o s t  in  I t . " ^ ^  For e ig M e a s  m ontha, 

Walsh liv e d  aM  worked w ith  t h i s  g r e a t  mass o f  doeam eata. 

Day a f t e r  d ay , week a f t e r  week, and month a f t e r  month, 

he la b w e d ,  aeeom nlatlng  h i s  n ines*  H earings and In v ea- 

t l g a t l o n s  were c a r r ie d  on n n n o tie ed . "Hot even th e  

D epartm ent o f  J n s t lo e  s e n t  a r e p r e s e n ta t iv e  r e p o r te r s  

ab sen ted  th e m se lv e s , n o ta b le s  went t o  Innoheon on th e  

o th e r  s id e  o f  tow n, and th e  W hite House was n n ln te re s te d .

B it a l l  t h i s  m a tte red  l i t t l e  to  Walsh* He worked 

a l l  th e  h a rd e r . Then one d ay , a f t e r  e ig h tee n  months o f 

h a rd , c a r e fu l  w ork ,^^  th e  f i r s t  w itn e ss  was c a l le d  t o  

t e s t i f y ,  and frcm  the  moment Walsh lean ed  over the  ta b le  

to  ask  h i s  f i r s t  q u e s tio n  he became th e  aoknowledged 

m aster o f th e  s i t u a t i o n .  S u lliv a n  w r i te s :

We see t a l l ,  d ig n i f i e d ,  s e l f  r ig h te o u s , 
a s l i g h t  h u r t  look in  h is  e y a s , F a l l  on th e  
stan d *  H is sudden p ro s p e r i ty ?  That was 
made p o s s ib le  by Edward B* ISoLean. 2v@n 
McLean s a id  so* He had l e n t  100 ,WO d o l la r s  
t o  F a l l ,  ta k in g  h i s  n o te  and a m ortgage m

W illiam  H ard, "The Man Who Blew th e  Lid O ff,"  in  
G o l l l e r 's *  Mar eh 5 , 1924, m i l l ,  p* ?*

H ard, "O il S p eaks,"  op* o i t * , pp* 13S**134*

Bruee B liv e n , op& e l t *4 pp. 148**15D* "* ,*  Walsh
has one p r i c e l e s s , incom parable q u a l i f i c a t io n * •• •  Be knows 
a l l  about h i s  s u b je c t .  There ia n ^ t  a f a c t  about o i l  m  
th e  law o f  o i l  o r  th e  h i s t o r y  o f  th e  le a s e s  w hich i s  n o t 
i n s t e ^ t l y  a v a i la b le  in  t h a t  c o o l ,  well**ord®red m ind."



th e  f a l l  tmmims a s  s s e e tr i t j»  I t  looked e s  
though th e  w hole bottom  o£ th e  ia » e s tlg a ti< m  
hod fa  Hem o a t .  I t  was so p e r f e c t ly  c r e d ib le ,  
ju o t  th e  th in g  Heleam would h a te  dome Im view 
o f  h i s  membership Im th e  Bsrdlmg c i r c l e  o f  
w hich f a l l  we# so eomsplcam&s

At t h i s  polm t o f  th e  Im vestlgatlom  Walsh was adv leed  

to  d rop  th e  whole th in g  and to  leav e  the v a l i d i t y  o f  th e  

o i l  le a s e s  t o  th e  eo m rts .^ ^  I n s te a d ,  Welsh boarded a 

tra im  and w ent to  F lo r id a  to  see M oleas in  person* In 

deed , th e  bottom  had n o t  dropped ou t o f th e  I n v e s t ig a t io n ,  

f o r  ^ a t  m eeting  o f  Walsh w ith  Mclean im F lo rid a  proved 

to  be the  beg in n in g  o f th e  c l  imam o f  th e  h i s t o r i c  Teapot 

Dma Scandal.^®

From th e n  on , a f t e r  i t  w as known t h a t  th e  p layboy, 

McLean, had n o t been th e  donor of th e  100,000 d o l la r s  to  

F a H , th e  p ro ceed in g s  o f  th e  In v e s t ig a t io n  moved r a p id ly .  

I n  qu ick  and n a tu r a l  seq u en ce , th e re  fo llow ed th e  t e s t l -  

mony o f  Doheny, th e  m i l l io n a i r e  o i l  man* *^His was ^ e  

t a l e  o f  an o ld  p ro s p e c to r ’s  a f f e c t io n  fo r  h is  one tim e  

t r a i l  m ate* I t  was an ap p e a lin g  p ic tu r e  w ith  i t s  aMtllowsd

S u l l iv a n ,  OP* o i t * . p .  *82, p . 303, and an*

S d i t o r i a l ,  »i^natcHP Walsh on th e  O il In q u iry ,*  
^  O u tlook . May 2 1 , 1824, G3DEZFII, pp . 82-83 .

& i l l iv a a ,  op* o i t * . p p . 309-314*
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r®fi»0tic3®s o f  th e  dim f r o a t i o r ,  th e  s o f t  add© o f  a hard» 

b d ila d  m illio A a lr© , o f  y o u th fu l oompamlomahlp and p o v e r ty # " ^

$he s to r y  was a lm ost as p la u s ib le  to  everyone as  th e  Me- 

learn s to r y — t h a t  i s ,  to  everyone b a t  fhomas W alsh. *Walsh 

had made h i s  n e t  to o  w e ll and too  s tro n g . I t  e o a l i  s tan d  

th e  je rk s  and p a l l s .  And i t  d id ,  u n t i l  f a l l  and h is  a s -  

s o e ie te s  were hau led  upon th e  bank , sp raw ling  and expos-

In  1988, Walsh was © onsidered by many a s  the id e a l  

p r e s id e n t i a l  o an d id a te  f o r  th e  Demooratie P a r ty ,  even 

though he h im s e lf  did n o t p re s s  h i s  o la lm a , and th e  h m o r

e v e n tu a l ly  went to  A lfred  1 .  Sm ith , fo r  s e v e ra l r w a o n a ,^  

Walsh was co n s id e red  th e  id e a l  c a n d id a te ; he was a d ry , 

h i s  c h a ra c te r  was beyond a s s a i l ,  and he d id  have a b i l i t y ,  

a s  th e  T eapot Dome I n v e s t lg a t io n , s e v e ra l  y ea rs  b e fo re , 

had re v e a le d  beyond a l l  d o u b t. In  h is  a r t i c l e  in  The 

forum , w ith  re g a rd  to  W alsh’s  can d id acy , John Bruton w ro te :

Walsh i s  p reem in en tly  f i t t e d  to  b r in g  
o rd e r  out o f  th e  l e g i s l a t i v e  and ju d ic ia r y  
chaos o f  our n a t io n a l  l i f e .  A sane and 
f a i t h f u l  © n fo rc e ^ n t o f p re s e n t  laws and a 
check on I l l - c o n s id e r e d  l e g i s l a t i o n  w il l  
fo llo w  h is  e l e c t i o n .  Welsh a s  a oan d id a te  
w i n  be r e p r e s e n ta t iv e  o f t ru e  dem ocracy.
A ll o th e r  c a n d id a te s  a re  co n s id ered  because 
tW y  advance or advocate  some p a r ty  p o lic y  
o r  - is m . Ho one makes so  b road  ap p ea l . .  .  
he h as  no p o l i t i c a l  or s e c t io n a l  e n ta n g le -

d? S u l l iv a n ,  OP. c i t l f p p . 319-386, 

I b i d . .  386.
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m eats t h a t  # o a l4  keep  him from belag  ju s t  
to  a l l .  N othing in  h i  a many y ea rs  o a l l s  f o r  
e x p la n a tio n  o r a p o lo g y * .. .  Walsh e x p re s se s  th e  
s o e i a l  l â e a l s  and p o l i t i c a l  Areedom o f J e f -

Be has hhe crm sading z e a l and p ass io n  
fo e  jm s tic e  and th e  w e lfa re  of th e  common 
peop le  t h a t  made laokson  a n a t io n a l  h e ro . Be 
embodies th e  i d e a l s  and world sta tesm ansh ip  
o f  W ilson . Ho o th e r  sta tesm an  in  our n a t io n a l  
l i f e  e x e m p lif ie s  suoh a h e r i ta g e  o f  good as 
W a ls h . . . .  With Walsh in  th e  White Souse, farm
r e l i e f  w i l l  be taken  o u t of th e  c a te g o ry  o f
jo k es  ( l e g i s l a t i v e ) . Be w i l l  g ive  sym pathetic  
a id  to  our b a s ic  in d u s t ry .  He knows th a t  th e  
t a r i f f  i s  now fram ed to  make th e  farm er pay 
more f o r  what ha buys and re c e iv e  l e s s  fo r  
what he s e l l s .

While th e re  was mneh to  be sa id  in  fav o r  o f Walsh a s

a p r e s id e n t i a l  c a n d id a te , th e re  was th e  o th e r  s id e  to  be

c o n s id e re d ,to o . For one th in g ,  in  1928, Walsh was s ix ty -  

s ix  y ea rs  o ld ,  an  age f e l t  by many to  be to o  advanced f o r  

a man a s p i r in g  to  th e  p re s id e n c y . Then, to o , Walsh came 

from a r a th e r  un im portan t s t a t e ,  p o l i t i c a l l y  sp eak in g . 

Mcaatana co u ld  la y  c la im  to  on ly  fo u r e l e c to r a l  v o te s .

And on th e  w hole th e  Democrats f e l t  t h a t  i f  a C a th o lic  

were to  be cho sen , G overnor Smith was th e  man f o r  them— 

S a i th ,  who was b e t t e r  known th an  W alsh, and who a ls o  had 

a g r e a t  re c o rd  a s  an e x e c u tiv e  end a d m in is t ra to r .

Perhaps th e  most s ig n i f i c a n t  o b je c tio n  to  Welsh as 
a p r e s id e n t ia l  c a n d id a te  cams as a r e s u l t  of th e  McNary-

John P . B ru to n , "Thomas J .  W alsh," in  The Forum.
J u ly ,  1928, UQDC, pp . 134-136.
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la ttgen  Barm B e l ie f  B l l l .^ ^  In  The H orth  Amrlearn Beylew.

MicJcelsoc w ro te :

A W m oorat who eou ld  have gome alojig 
w ith  th e  fa rm ers  on th e  MeHary-Hatigen B i l l  
w ouli have been a t r e m s â o u s  p a i l  l a  th e  
m iddle w e s t . K oreover, W elsh’ s mn  s t a t e  
i s  farm  m inded. I t  woald be a s  red  l e a l  a s  
W lsoonsin i f  Walsh p e rm it te d . Bat th e  eq u a l
i z a t i o n  fee  f e a tu r e  o f  th e  b i l l  invo lved  a 
d e le g a t io n  of th e  t a r in g  power o f C ongress.
Borne more a o f h i s  e o lle a g u e s  vo ted  f o r  i t  
on th e  th e o ry  th a t  th e  Supreme Court would 
k i l l  i t  i f  th e  P re s id e n t  d id  n o t*  and in  th e  
m eanw hile, th e  e l s e  t io n  would have some and 
gone. Those fa rm er v o te s  m eant more to  Walsh 
th a n  to  any o th e r  men in  th e  S e n a te , And 
though he d id  have th e  urge to  make th in g s  
unhappy f o r  Coolidge* i t  made no d l f f e r s n e e .
There was th e  f in e  p o in t o f C o n s t i tu t io n a l i ty *  __ 
Walsh cou ld  see n o th in g  e l s e  and he voted

50 , McHsry-Baugen Farm B e l ie f  B i l l ,  a ls o  known as  
th e  S u rp lus C o n tro l A ct, was passed  by th e  S en a te , A p ril 12 , 
1928, by a v o te  o f 55 -35 . The House passed i t .  May 3 , 1928, 
by a vo te of 204-121 . % e b i l l  was then  se n t to  co n ference  
and th e  co n fe ren ce  r e p o r t  was passed by the  House and Senate 
on May 14 and May 1 6 , r e s p e c tiv e ly *  On May 23 , th e  P re s i
den t vetoed  th e  b i l l ,  and on May 26 , th e  v e to  was su s ta in e d  
by th e  S e n a te . The purpose o f th e  b i l l  was to  en ab le  th e  t' 
farm er to  m arket h i s  p ro d u c ts  a t  an American p r ic e  l e v e l ,  
and to  g ive him th e  b e n e f i t  of #L@yste@ s im ila r  to  th e  pro
t e c t i v e  law s t h a t  have been passed  w ith  reg a rd  to  bank ing , 
im m ig ra tio n , o r la b o r .  A f e d e r a l  board was to  have been 
c r e a te d ,  one t h a t  was f r i e n d ly  to  the  p ro d u c e r . T his board 
was to  have had th e  power to  a rran g e  f o r  the  m arketing  o f  
s u rp lu s e s  by c o -o p e ra t iv e  a s s o c ia t io n s .  D uring any  m arket
in g  p e r io d  in  w hich th e  board  was a s s i s t in g  th e  eoAopera- 
t iv e  a s s o c ia t io n s  to  d isp o se  or ho ld  th e  s u rp lu s e s ,  i t  was 
empowered to  c o l l e c t  o r w ith h o ld  an e q u a liz a t io n  f e e .  T his 
l a s t  was n e c e ssa ry  in  o rd e r t h a t  ^ o h  peoduoer m ight pay 
h is  r a t a b le  sh a re  of th e  c o s t  o f m arke ting  th e  s u rp lu s , 
j u s t  a s  he would r e c e iv e  h is  p ro p o r tio n a te  sh a re  o f  the 
b e n e f i t s  d e r iv e d  from  th e  m ark e tin g  o f th e  s u rp lu s . C . 1 . 
Haugen, "The McHary-Faugen Farm R e l ie f  B i l l , "  in  The Congres
s io n a l  D ig e s t . J u n a -J u ly ,  1928, ¥11 , p . 192.

M ick#Ison, O P .  o i t . .  pp . 149-156.
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Thus i t  was th a t  l i t t l e  came o f  Walsh*s p ra a id e ja tia l  

a s p tra tio m s . Sa€ M s o p p o r tu n ity  come c lo s e r  to  th e  tim e 

when the whole na tion  wan landing  him f o r  h is  Teapot Dome 

In v e stig a tio n  and before the MoNery-Eaugen Farm R e lie f  

B i l l ,  perhaps the outcome would have been d if fe re n t .

Following the p u b l ic i ty  t h a t  he received in  1928, a t  

th e  time when he was co n s id e red  fo r the  Demooretlo p r e s i 

d e n t i a l  nom ination, severa l y e a rs  passed before Walsh 

again found him self in  the p u b lic  eye. This occurred  in  

1933, when F ranklin  Delano Roosevelt appointed him to  se rv e  

in  h i s  cab inet a s  Attorney G enera l o f  the United S ta te s .  

R o o sev e lt's  appointment was highly  praised  by the p ress 

and public a l ik e .  Said one newspaper, *RO one i s  l ik e ly  

to  go to  him in  h is  new p o s itio n  look ing  for s p e c ia l  fa v o rs , 

I t  would be l ik e  asking th e  s ta tu e  of c iv ic  v ir tu e  fo r  a 

chew of t o b a c c o . And from The N atio n :

The ou tstanding  figu re  in the newly ap-*
pointed ca b in e t, h i s  nom ination  i s  the g u aran ty  
of the a d m in is t r a t io n 's  in te g r i ty  of pUrpoM. . . .
I t  i s  The N ation  *s viaw th a t  th e  s e rv ic e s  o f  no 
se n a to r  now''iXving', ex c ep tin g  only th o se  o f  
Norris«™have been a s  v a lu a b le  a s  th o se  of Tom 
Walsh.*^

U n fo r tu n a te ly , th e  new a d m in is tra tio n  was fo rced  to  

go on w ith o u t th e  able S e n a to r , fo r  Thomas W alsh, w hile

5 2 . B lo d g a t, op, c i t . .  p .  394.

E d i t o r i a l ,  The N a tio n . March 15^ 1933. SDOCFI,
p . 273 .
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t r a v e l in g  from R a r l d a  w ith  h la  b r id s^ ^  to  a t to M  tW  

in a a g o ra tio n  in  W ashington , d ied  e a r ly  on th e  morming o f  

th e  eeeond o f March* Walsh*s fu n e ra l  was h e ld  in  th e  

S enate  Oh&mber, and was conducted by t h e  Most Reverend 

M ichael I» C u rle y , D .D ., th e  Archbishop o f Bmltlmæe* 

W alsh*3 was th e  th i r d  C a th o lic  fu n e ra l ever to  be h e ld  

in  th e  S e n a te , Said  th e  A rchbishop, " . . .  he was n o t a 

C a th o lic  in  amme o n ly ; he w as, thank  God, in  th e  f u l l e s t  

sense of t h e  w ord, a p r a c t i c a l  C a t h o l i c , *55

ÙSI A p ril 2 5 , 1933, %<mss Walsh had m arried  in  
Babana, Sehora M aria N ieves P erez  Ghaummt de T ru f f in ,  
th e  widow o f  a Cuban banker »

N d i t e r i e l ,  C a th o lic  W orld* A p r i l ,  1033, OXKSTII,
p. 10Ü.
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II

ÿaeiaBlgtle  aM  P e rso n a l A ttitu d e  

o f  Walsh tow ard l a b o r .

Ijï Welsh, labor t r u ly  had a ohamplon. Always cm th#

a l e r t  t o  p r o te o t  and uphold the worklng^mn^s r ig h t s  and 

p r iv ile g e 8, he spen t a g r e e t  sh a re  of h i s  p u b lie  l i f e  

a m e lio ra tin g  th e  p l ig h t  o f  the wage e a rn e r .  To Welsh # #  

workingman was more than  a mere cog in  the w heels o f  in 

d u stry ; to  bis. he was a human being e n t i t l e d  to  c e rta in  

r i g h t s  and p r iv i le g e s  t h a t  d eserved  c o n s id e ra tio n  and 

were w orthy  of p r o te c t io n .  Hot on ly  in  th a t  sense was th e  

workingman a human being  to  W alsh, but he was a human be

ing  In s o fa r  a s  he too , l i k e  a l l  m ortals of th is  e a rth , 

had h i s  sh a re  o f w eaknesses and f r a i l t i e s —w eaknesses and 

f r a i l t i e s  th a t  were n o t always to  be o ondemnad, but more 

o f te n  to  be overlooked and forg iven . Y et, as  much as Walsh 

sym pathized w ith  th e  workingman, h is  sympathy always remain 

ed in  th e  rea lm  of p r a c t i c a l i t y  r a th e r  th an  theory.

P erhaps one o f  the b e s t  exam ples o f  W alsh's coming to  

th e  fo re  on b e h a lf  o f la b o r ,  in an in s ta n c e  when a p r iv i

lege in h e ren tly  t h e i r s  as  c i t i z e n s  of the U nited S ta te s  

was q u e s tio n e d , occu rred  when the  Senate was debating a 

r e s o lu t io n  which d ire c te d  the  Ccsmittea on I n t e r s t a t e  G<m- 

merce to  in q u ir e  in to  the t r u th f u ln e s s  o f th e  charge  th a t
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a number o f  th e  em ployees of th e  F ed era l Trade Gcmmls-

s io a  were engaged in  S o c i a l i s t i c  p ropaganda.^  From

th e  o u ts e t  o f  tW  in tro d u o tlo n  o f t h i s  p a r t i c u la r  b i l l

in  th e  S e n a te , Walsh was f irm ly  opposed to  i t .  Perhaps

h ie  f i r s t  r e a c t io n  to  t h i s  m easure was one o f s u r p r i s e ,

m ingled w ith  a s l i g h t  d i s g u s t .  H is w ords, « I a s  a t  a

lo s s  to  u n d erstan d  how in  t h i s  c o u n try , where freedom

o f  speech i s  g u aran teed  by th e  C o n s ti tu t io n  o f the

U nited  S ta te s  in d ic a te  v ery  p la in ly  h is  re a c tio n

to  th e  id e a  o f  th e  Senate to u ch in g  upon a C o n s ti tu t io n a l
2

r i g h t  in  such  a m anner.

Why th e  S enate  o f  th e  U nited  S ta te s  "should  tak e  

n o t ic e  o f  th e  employment by th e  F ed era l Trade Commission

of a man who p ro fe sse d  the d o c tr in e s  of Soeialiam " was
3w ith o u t reaso n  to  W alsh. ’’I f  he i s  o therw ise  com petent 

and ab le  to  d isc h a rg e  h i s  d u t i e s ,  what i s  th e  d if fe re n c e  

what h is  p o l i t i c a l  o p in io n s  a re  so f a r  a s  so c ia lism  i s  

concerned?"^  And f u r th e r  on, s t i l l  q u es tio n in g  the

* The r e s o lu t io n  r e f e r r e d  to  h ere  was Senate Reso
lu t io n  217 . For th e  h i s to r y  o f  th e  b i l l  see G m gression-

§  R ecord. LJX, p t .  9 , p .  9704, o f th e  s e c t io n .  Senate 
s o lu t io n s .

O oQ greasional Record.^ L U , p t .  1 , p . 67.
3 . I b i d . .  67. 

^ I b i d . .  67.
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SBimte’ s power to  tam per w ith  a c c m s t l ta t io n a l  r i g h t ,  

we f le d  Walsh say iû g î

. . .  th e  poijftt I  am making . . .  i s  th a t  
a s  f a r  a s  I  have been ab le  to  d iso o v e r i t  
i s  n o t  a erlm s to  be a s o c i a l i s t . . . .  fia t I  
am a t  a lo s s  to  u n d erstan d  how in  t h i s  
ccMintry, where f re e  speech  ia  guaran teed  by 
t^ e  C o n s t i tu t io n  o f th e  U nited  S ta te s ,  we 
can deny th e  r i g h t  to  a man to  embrace or 
te a c h  th e  dcKstrines o f  S o c ia lism , nor can I  
u n derstand  how you can deny him an  opportu
n i t y  to  se ek  employment in  th e  p u b lic  se rv ic e  
because he i s  a s o c i a l i s t . &

Aside from th e  m oral n a tu re  o f th e  m easure, even 

from  the p r a c t i c a l  a s p e c t of i t ,  t h i s  r e s o lu t io n  had 

n o th in g  about i t  to  make i t  commendable to  W alsh. That 

th e  m easure m ight prove em barrassing  to  th e  S en a te , i f  

i t  d id  n o t le ad  them in to  a s to n e  w a ll by reason  o f i t s  

im p r a o t ic a l i ty ,  Walsh r e a d i ly  p o in ted  o u t. "Suppose,

Mr. P re s id e n t ,  we should d isc o v e r a s  a r e s u l t  of th i s  

I n v e s t ig a t io n ,  th a t  th e re  a re  in d eed , a number o f em

p lo y ees  of th e  F ed e ra l Trade Commission who p ro fe s s  the  

th e o ry  o f S o c ia lism , what should  we do about i t? " *

lu r in g  th e  co u rse  of th e  debate on the r e s o lu t io n .  

S enato r Watson {Indiana) took the f lo o r  i a  o p p o sitio n  to  

W alsh. He s ta te d  th a t  he had been a d v ise d  th a t  one wing 

o f th e  S o c i a l i s t  P a r ty  of th e  U nited  S ta te s  had accep ted

C o n g ress io n a l R ecord . 11%, p t .  1 , p . 67. 

I b i d . .  67 .
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in  a l l  i t s  im p lic a tio n s  " th e  most extrem e B olshevik  doe- 

trines*»^ and was ad v o c a tin g  th e  overthrow  o f th e  govern

ment of th e  U nited  S ta te s  by f o r c e .  Then of Walsh Sena

to r  Watson a sk e d , "Does the  S enato r th in k  t h a t  i t  would 

be p ro p er f o r  th e  "government o f  th e  U nited S ta te s  t o 

i n s t a l l  v o lu n ta r i ly  in  p o s i t io n s  o f  t r u s t  and re sp m is i-  

b i l i t y  &en who a re  ad v o ca tin g  th e  overthrow  o f tW  U nited  

S ta te s  government by fo rc e  mid v io le n ce?"  To t h i s  ques

t io n  th e re  was b u t one answ er, even fo r  W alsh, f o r  an 

i n s t a n t ,  i t  seemed th a t  maybe Walsh was cn th e  wrong 

s id e  o f th e  q u e s tio n  a f t e r  a l l ;  th a t  d e s p i te  the f a c t  

t h a t  the  r e s o lu t io n  d id  q u e s tio n , and a lm o st th re a te n , 

th e  freedom  of sp eech , and even though  fo r  a l l  p r a c t i c a l  

purposes i t  was of l i t t l e  v a lu e , i t  d id  appear th a t  th e  

m easure had re a so n s  fo r  i t s  being  th a t  f a r  outweighed 

th o se  to  th e  c o n tra ry .  But Walsh was n o t to  be sn a red , 

no m a tte r  how w ell c o n s tru c te d  th e  lo o p . He conceded to  

Watson t h a t  th e re  w as no doubt t h a t  th e re  were B o c ia l ie ta  

who advocated  th e  overthrow  of th e  governm ent, but he 

a ls o  rem inded the S en ato r th a t  th e re  were th o se  who d id  

n o t advocate such d o c t r in e s .  Was Walsh hedging? Was he

7
* O oh& reesional B eeord . LIX, p t ,  1 , p . 86.
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dodging in  vein? Mo, Indeed, fo:r In  a few lig h tn in g

se o o M s, W atson*s argum ent cam© tumbling about M s head. 

Spoke Walsh, " I f  th e  re so lu tio n  w ere an inquiry  in to  the 

employment of men who, claim ing to  be s o o ia lla ts  œr any* 

th ing  e ls e ,  preach the d octrines  of the overthrow of the  

Hnited S ta te s  Government . . .  I  should, of course, have no 

word o f crltlc iS E i of the re so lu tio n , but I  c a l l  your 

a t te n tio n  to the f a c t  th a t th a t  i s  n o t the  re so lu tio n ."^

Unable to  d e fea t the  measure in  i t s  e n t ire ty , Welsh 

did  what he could to  Improve i t .  With regard to  th e  word

ing of the preamble ha suggested th a t the words, " . . .  i t  

i s  charged th a t a number of employees . . .  have been and 

are now engaged in  s o c ia l i s t ic  propaganda..." made the 

measure le s s  acceptable than the wording of the o rig in a l 

which re e d , " . . .  there i s  reason to believe th a t 

;LLso Walsh suggested th a t ,  i s  th e  second paragraph of the 

preamble, the word *^Bolshevism" ba l e f t  ou t, since " i t  i s  

no t re c i te d  in  the f i r s t  p a r t of the preamble th a t th e re  

a re  B o lshev ists  in  the employment of the Federal Trade 

Commission, but only B o c ia lis ta  and those advocating 

B o c ia lis tlc  propaganda.

To i l l u s t r a t e  fu r th e r  and prove th e  previous s t a t e -

®* C ongressional Record. I l l ,  p t .  1 , p . 67.
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s e a t s  c o a e e rn la g  Thomas Walsh and h is  hum aaistle  a t t i t u d e  

toward th e  w orking man, one should tu rn  now to  the tim e 

when the S enate  was c o n s id e r in g  a compensation h i l l  fo r

the b e n e fit of government em ployees s u f fe r in g  in ju r ie s  in
10the performance of th e ir  work. One p ro v is io n  o f th is  

p a r tic u la r  b i l l  was th a t ,  when i t  was found th a t an in 

ju ry  to  a worker re su lte d  in  whole or in  p a rt from the 

negligence of the employes, th e  amount of compensation 

due to the employee would be reduced in  proportion to  

such n e g l i g e n c e .S e n a t o r  Smith (Georgia) iwas e sp e c ia lly  

e n th u s ia s tic  regarding th is  p a r tic u la r  p rov ision . To him 

th is  h i l l  was one of **the most comprehensive and philo 

sophic and complete" measures th a t he had ever stud ied . 

"Our amendment contains a p rin c ip le  th a t I  th ink  goght to  

he in  a l l  the compensatlo n  b i l l s ,  some sm all lessen ing  of

the compensation when the men's cwn negllgance causes the
18 ^  acc id en t."  That th ere  was mwh to  be said in  favor o f

the b i l l  could n o t be denied . C erta in ly  i t  was progres

sive in so fa r as i t  was desired  to  make the measure a ju s t

The b i l l  re fe rre d  to  was Housa R eso lu tio n  15316. 
f o r  th e  h is to r y  of t h i s  b i l l ,  see C ongressiona l R ecord. 
i l I I ,  p t*  12 , p .  317, of the se c tio n " lo u se  Ë i ï î u .

The b i l l  p rov ided  th a t  in  any c a s e , th e  t o t a l  
r e d u c t io n  in  com pensation  would n o t  be more than 25^.

C o n g ress io n a l R ecord, L I I I ,  p t*  12, pp. 12166-
12167.
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one, fo r  th e  q u a lity  o f f a i r n e s s — sech  man receiv ing  

com pensation in  the  p ro p o rtio n  th a t  he Reserved to  r e 

c e iv e  i t —was th e  very core of the  b i l l .  Bat p ro g re ss iv e  

or n o t ,  Walsh was n o t to  be found on the s id e  o f those 

favoring t h i s  l e g i s l a t i o n .

i’roa. two a n g le s .  S en a to r Walsh advanced h is  arguments 

a g a in s t  i t .  To begin  w i th ,  Walsh p o in ted  out t h a t ,  though 

th e  b i l l  m ight be progressive in  th e o ry , i t  would n o t be 

p ro g re s s iv e  in  o p e ra t io n —th a t  in th e  case of "en ac tin g  

r e p a r a t io n  upon the ground of the l i a b i l i t y  . . .  recovery 

i s  defeated almost in v a r ia b ly  in  th e  c a se s  o f  a lle g e d  

co n trib u to ry  neg ligence ."  So su re  was Walsh o f h is  

c o n v ic tio n s  in  th is  in s ta n c e  th a t he could n o t h e lp  but 

make the p le a ,  "1 venture to  ex p ress  th e  hope th a t  th e  

d istingu ished  chairman jgmith of Goargie] w ill r e f l e c t  

fu r th e r  upon th e  p ro v is io n s  of the  b i l l ,  and I  f e e l  en

t i r e l y  s a t i s f i e d  th a t  th e  more th a t he give to i t  the

more f irm  w i l l  become h is  c o n v ic tio n  th a t  i t  ia  unsound 
14i l l  p r in c ip l e ,"  From t h i s  p o in t on, Walsh♦s declara

t io n s  and sta tom en ta  of o p p o s it io n  to  the m easure m anifest

ed im m easurably h i s  complete understanding and sympathy 

w ith  the workingm an, no t as a p ie c e  of m achinery working

12167.
14.

Congreaaional Record, L III , p t .  12 , pp. 12166-

I b i d . .  12166.
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w ith  the  p r e c i s io n  of m ach inery , but a s  a human being

sometimes e r r in g  v e ry  much in  p re c is io n  and ex a c tn e ss .

He f e l t  su re  t h a t  the S en a to r  from Georgia had, in  h i s

axperlenoe, known many oases in  which a man had been

tec h n ic a lly  g u i l ty  of c o n t r ib u to r y  neg ligence  "when

r e a l ly  i t  h ss  been a m is fo r tu n e ,  and th a t he should n o t
15be denied a recovery on th a t  ground."

fu r th e r  i l lu s t r a t in g  h i s  n ea rn ess  to the working- 

man, Walah went on to po in t out th a t  th ere  were oo many 

th in g s in  the in f in i te  d iv is io n  of labor th a t  "go to

d i s t r a c t  h i s  [the w orker's] a t t e n t i o n . A  man might 

a c c id e n ta lly  put h is  îhsjnd o gaicst a sew, s(%M other 

worker might d is t r a c t  him for e second or two, but long

enough t h a t  on in ju ry  to  th e  one could r e s u l t .  "Of 

c o u rs e ,  Be ought to  have been attend ing  to h i s  duty but
ÿ '

we a re  a l l  f r a i l ,  we ought n o t t o  fo rg e t  i t ;  we do not
17give t i ^  a tte n tio n  th a t we should."

Hot o n ly  did Walsh se e  and reco g n ise  the weakness 

o f  human n a tu r e . bu t be saw and recognized  such weak

n e s se s  in  vary ing  d eg rees  i n  d i f f e r e n t  p eop le , which made 

e l l  th e  more s i g n i f i c a n t  the f e e l i n g ,  w ith  regard  to  the

Congressional Record. L I Ï I , p t .  12, p. 12167. 

1* ' I b i d . ,  p . 12167.

I b id . ,  p . 12167.
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b i l l ,  t h a t  he ezpreaaed. *3om@ people have g r e a t  power

of  o o n c e n t r a t io n ,  and they  are  n o t  e a s i l y  d iv e r te d ;

o th e r s  o f  th e  l e s s  s t ro n g  m ental make n p , of the l e s s
18v ig o ro u s  m e n ta l i ty ,  a re  more e a s i l y  d iv e rted ."  AM 

though the man was s t ro n g  or weak, g u i l t y  or no t g u i l t y ,  

of cctf itr ibu tory  n e g l ig e n c e ,  i t  i s  quite evident th a t  i t  

was n o t  in  Thomas Walsh*s h e a r t  t o  deny him recovery or 

even to  l i m i t  th a t  recovery , as the  h i l l  proposed,

Whenever th* in te re o te  and w elfare of labor were 

th rea ten ed , no m atter how worthy and deserving the oauae 

which endangered them, l a b o r ’ s in te re s ts  earns f i r s t  w ith  

Walsh* Thus i t  was t h a t  Walsh was unable to  condone the  

p ra c tic e  o i  some p r i s o n s  which m ain ta ined  th e i r  own fac 

to r ie s  and shops and c o n seq u en t ly ,  along w ith th e ir  pro

grams O.C r e h a b i l i ta t io n  of p riso n e rs , turned out a oon- 

eideruble amount of cheuply-msde prison goods cjch  year. 

The economic e f fe c ts  of the convict-made goods, the coat 

of production of.which was n a tu ra lly  low in  competitiCm 

w ith  p r M u c t s  m aaufuctured  by p riv a te  c a p i ta l ,  tended to

^ '  I t  i s  in te re s t in g  to  n o te  here t h a t  a t  t h i s  
po in t in  h is  speech, Walsh was In te rru p ted , the reason 
being th a t t h i s  b i l l  was not to  have been considered  a t  
th a t tim e. Walsh exp lained , " I  do not in tend to  tre sp ass  
upon the a tte n tio n  of the l e n a ta  to d a y ,  but I  was afraid  
I  would no t be here the next time the b i l l  came up." 
Oongreasional R ecord . L II I ,  p t .  IL , p. 12167.
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low er p r ic e s  aad th u s ,  i n d i r e c t l y ,  th e  e f f e c t  on la b o r

was h arm fu l. Though th e re  was much to be said in f a s  or

of convicts 30, spending their time while in prison, in

W alsh 's  op in ion  th e  bed outw eighed th e  good.

Toward the  and of 1928, th e  Senate o f  th e  U nited

J t e t a a  had b efo re  i t  a b i l l  ivhoae purpose was *To d iv e s t

goods, w ares and m erchandise m anufactured-, produced, o r

mined by c o n v ic ts  or p r i s o n e r s ,  of th e i r  i n t e r s t a t e  e h a r-
19c c ta r  in  c c r tc in  a e e e s .*

In  o rder to  b r in g  out mare f u l l y  th e  stand  th a t  Sena

to r  "(julsh took w ith  re g a rd  to  t h i s  b i l l ,  i t  w i l l  be n eoee- 

sory  f i r s t  to  consider th e  argumentn advanced by eome o f 

the  o th e r  s e n a to r s .  S enato r Bornh (Idaho) opened th e  

d eb a te  on t h i s  p a r t i c u l a r  q u e s tio n . In  h is  opening r e -  

marks, he s t a t e d  th a t  he we-a n o t  concerned w ith  the a c e -  

uomic or th e  h u m an ita rian  a id e  o f  the  m easure, but th a t  

ha was concerned w ith  t  he q u es t io n  of C o n g ress 's  r i g h t  to  

pass suoh a lew . In  h is  t a l k ,  he p o in ted  out th e  f a c t  

th a t  should  Idaho d e s ire  to  sh in  prison-m ade goods to

19 . b i l l  r e f e r r e d  to  waa House R eso lu tion  7729. 
fo r  th e  h is to r y  of i t ,  see C o n g ress io n a l R ecord. LXS,
p t .  6 , p. 291 of the s e c t io n ,  Eouee Bi'li.'s.

PO fo r  t h i s  p a r t i c u l a r  p a r t  o f th e  debate  In  which 
Walsh to o k  p a r t ,  see  C o n g ressio n a l Record, LXX, p t ,  1 , 
pp . 8G4, GC5, and 866.
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Oregon, and Oregon did n o t d e s i r e  to  r e e e lv© them, Idaho 

th e n  "woald be den ied  the  p r iv i le g e  of th e  p ro te c tio n  o f 

th e  I n t e r s t a t e  Commerce Ol.auso of the  C o n s t i tu t io n .

H© c a l le d  t h e i r  a t t e n t i o n  to th e  f a c t  t h a t ,  were the  goods 

in  q u es tio n  of an unwholesome or In ju r io u s  n a tu re . Congress 

cou ld  p ro v id e  fo r  th e  o p e ra tio n  o f  the  p o l ic e  power w ith 

in  the  s t a t e  when such goods a r r iv e d ,  b u t t h a t  i t  was n o t 

contended t h a t  prison-m ade goods were of t h a t  n a tu re .  " I f  

we break, down t h a t  r a l e ,  then  what r u l e  can wo e s ta b l i s h
gg

and where i s  th e  l i n e  of dem arcation?*

In  opening h is  speech on the  question  o f  the  c o n s t i

t u t i o n a l i t y  o f  th e  b i l l ,  W alrh s t a t e d ,  ’♦T fo o l  com pelled

to  cay  a few words in j u s t i f i c a t i o n  of my v o te  in  fav o r

o f t h i s  proposed l e g i s l a t i o n  end of my c o n v ic tio n  t h a t  i t
S3i a  e n t i r e l y  c o n s i s t e n t  w ith  th e  C o n s t i tu t io n ."  He th a n

went on to  s t a t e  th a t  be fo re  the union was formed each o f  

th e  t h i r t e e n  c o lo n is a  had e " p e r f e c t  and ab so lu te "  r ig h t  

to  exclude a l l  goods produoed in  any o th e r  co lo n y ."  How

ever, th o se  t h i r t e e n  c o lo n ie s  en te red  in to  the compact o f

C o n g ressio n a l R ecord , LXX, p t .  1 , p . 864. 

I b i d . .  p . 864.
2 5 i I b i d . ,  9% 865,
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tiiQ üîiioîi, îmUû th e r e fo r e  th#  gower t h a t  e x i s t e d  i a  tW  

o o lo a le s  before t h e i r  u n ion m ast e i t h e r  re s id e  i a  the 

v arious s ta te s  ia  whloh i t  had i t s  iA ceptiaa to  begin 

w ith ,  or th a t  power must have been oonferred, i f  n o t  

i n  i t s  whole, in  p a r t ,  upon the government of th e  Halted 

S t a t e s .  ^ I t  i s  n o t  p o s s ib le  th a t th a t  . . .  power th a t 

e x i s t e d  in  i t s  p le n i tu d e  in  the colonies hss  gone o a t 

in to  th in  a i r .*  In  conclusion , Welsh s ta ted  th a t  th a t 

power did not re s id e  in  the U tetes; th a t everybody most 

know th a t i t  was not w ith in  the  power of a G tata to  e i -  

clude a r b i t r a r i ly  the .%oods o f  ano ther  J t a t e .  "Jo the 

power must re s id e  somewhsi'o; and i f  11 re s id e s  anywhere 

i t  must re s id e  in Congress.

During the course o f th e  debate , several quegtlona 

ware put to Walsh regarding the c o n s ti tu tio n e li ty  of the 

m easure. Janator Goff-(West V irg in ia) asked Walsh whether 

or n o t ,  according to  Welsh*s argum ent, he meant th a t 

Congress had th e  power to  delega te  to any h ta te  powers 

t h a t  Here re s id e n t in  i t s e l f .  In  view of the f a c t ,  as 

Welsh bad e x p la in e d ,  th a t  the measure would sim ply provide 

th a t  p rison -iübde goods should not be allowed to pass In to

O ongresa lonal Record. L id ,  p t .  1 ,  p. 865.
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any S ta te  th a t  d id  n o t d e s i r e  such goods on i t s  m a rk e ts ,

th e  q u es tio n  by Goff seemed a lo g ic a l  one. In  r e p ly . 

S en ato r Welsh s t a t e d ,  *Thet i s  a d i f f e r e n t  th in g .  There 

i s  no d e le g a tio n  a t  e l l ;  th e  Congress of the U nited  S ta te s  

say s t h a t  in  th e  e ie r o l s e  of i t s  own powers i t  d e s tro y s  

th e  in h ib i t io n  of the f e d e r a l  government a g a in s t  th e p a a -
prt

sage of these goods in  in te r s ta te  oomusroe."^' Walsh+s 

reasoning in  th is  in s tan ce  i s  d i f f i c u l t  to  fo llow . How

ever, on c lo se r  study . I t  la obvious tha t there  would be 

in  th is  case no dalogetion  of power ainply because no 

S ta te  could exclude prison-made goods of i t s  own accord, 

but would f i r s t  have bo have the annction of Congression

a l l e g is la t io n .  To tha question o f whether or no t i t  

might not be possib le  fo r n S ta te  then to  in s t ig a te  some 

very unrcbocnublc le g is la t io n ,  ( i . e .  goods made In the 

n igh t could not bo sold in th a t jb a te ) ^al&h again re v e r t

ed to  h is argument of having fa i th  and confidence th a t 

Congress vfoa not l ik e ly  to pu au such le g is la t io n . When 

aoked whether or not he thought th a t  C ongress had the 

powor ,  should I t  no d e s i r e ,  to  stop  a l l  in te r s ta te  commerce 

among the S ta te s ,  % ^lsh re p lie d , ^T es, I  should  any th a t 

under the C o n stitu tio n a l g ra n t, the Congress of the United

2 5 . C cn g reza io n al R ecord . LaX, p t ,  l ,  p .  866.
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S ta te s  e o a lâ  a b s o lu te ly  say  t h a t  no goods o f  any k ind  

s h a l l  pass from  one S ta te  to  another*"^®  ûn h ea rin g  

t h i s .  S en a to r Goff su g g ested  t h a t  i t  m ight be w ell to  

amend th e  G o a s tl ta t io n *  But Walsh l i g h t l y  d ism issed  

th e  rem ark w ith  w ords t o  th e  e f f e c t  t h a t  th a t  wouldn’t  

be n e c e s s a ry ; th a t  th e  Ccaigress cou ld  “p r a c t i c a l ly  #@- 

s t r o y  onr e x is te n c e "  shou ld  i t  abuse what powers i t  h a s .

Though Walsh was sym pathetic  and und erstan d in g  as  

f a r  a s  th e  w orking man was co n cern ed , he was never so , to  

th e  e x te n t  t h a t  h i s  em otions o v e rru le d  h i s  re a so n . I t ^  

can be sa id  tJbnt , when Thomas Walsh took an em otional 

s ta n d  fo r  any o eu se , th e re  was a b a s is  o f  reason  to  up

ho ld  th a t  s ta n d . T h is p r a c t i c a l i t y  i s  brought o u t a s  

c l e a r ly  in  th e  p reced in g  in s ta n c e  a s  in  h is  p a r t  in  th e  

d eb a te  on S ec tio n  1 8 , <»ie of th e  la b o r  s e c tio n s  o f th e  

Cleytcm A n t i - t r u s t  A c t, which re e d : “Ho r e s t r a in in g

o rd e r  o r  in ja n o tic m  s h a l l  be g ran te d  by any c o u r t o f  th e  

u n i te d  S ta te s  (%r th e  judges th e re o f  u n le ss  n ee e ssa ry  

to  p re v e n t i r r e p a r a b le  In ju ry  to  p ro p e r ty  or to  p ro p e rty  

r i g h t s  o f  th e  p a r ty  making th e  a p p l ic a t io n .  The ques

t io n  would p ro b ab ly  have n ever come up had n o t S enator

G o n g resslo n e l R ecord . 13%, p t .  1 , p . 86Ô. 

O o n g re ss io n a l R ecord . I I ,  p t .  14 , p . 1 4 5 ^ *
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Pomereme o f  O hio, io  r e f o r r ln g  to  t h i s  p a r t lo u la r  sootlom ,

Ism ented th e  f a c t  th a t#  in  t h i s  sea tlo m , on ly  p ro p e rty  

o r p ro p e r ty  r i g h t s  w o M  be g le a n  p ro te o tio a  by am im- 

ja n e tlc m ; t h a t ,  i f  a  p e rso n  a o rk ln g  In  a p la n t  o r  # @ to ry  

were s u f fe r in g  I n jn r y ,  t h a t  p e rso n , a n ie r  8 e e tlo n  18 o f 

th e  b i l l ,  eo u ia  n o t be p ro te e te â  by an in jo n o tlo m . ^ la  

o th e r  w ords we a re  p la e in g  th#  s a n c t i ty  o f p ro p e r ty  r i g h t s  

above p e rso n s  o r  p e rso n a l r ig h ts * "  Borner erne eon tlnoed  in  

t h a t  sejse lim e o f th o o g h t, " I  canno t conce ive  th a t  th e  

G ongress o f  th e  U n ited  S ta te s  a re  [ s le ]  going to  p ass  a 

law  which w oald p r o te c t  an o ld  b arn  by an In ju n c tio n  b u t
og

would n o t p r o te c t  men Wio m ight be employed I s  I t . *

When asked i f  he though t t h a t  th e  fu n c tio n  o f an in ju n c tio n  

was to  p ro h ib i t  crim e a g a in s t  a p erso n , the  S enato r agreed  

t h a t  th a t  was n o t  o r d in a r i ly  th e  ease* W s p lte  t h i s  ad

m iss io n  on h is  p a r t ,  Pomerene s t i l l  p e r s is te d  w ith  h is  

Ides*  W® can im agine a a l ig h t  u n d e rtm e  o f  e x a sp e ra tio n  

in  W elsh*a q u e s tio n , *Dld th e  S en a to r  ev er h ea r  th e  ex

p re s s io n  ♦ ir r e p a ra b le  in ju ry *  a p p lie d  to  a person?* Ho, 

he hadn ’ t  b u t . . . .  S t i l l  Pomerene dawdled w ith  th e  idee* 

C ^ l d  th e  S en a to r " r e f e r  u s  to  any ease  In  which th e  ex

p r e s s io n ,  ^ i r r e p a r a b le  in ju r y ,*  was ever held  to  ap p ly  to  

an Injury to  a p e rs o n , and w i l l  he e x p la in  to  us what

Coasgresaional H eeord. U ,  p t .  1 4 , p .  1 4 5 ^ .
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kifid of Imjupy to  m peraom be âeaomlmetea Im the

law e#  * Irre p a ra b le  Injary*?*®® aa^eâ Walsh. T hle time 

th ere  ecmld be no doobt o f h is  im petleeee w ith h is  fellow  

sem ator, foe to  Welsh th i s  was p u re ly  an emotional appeal. 

Bed Pomerene hew: ab le  to  c i t e  ease a f te r  ease  to  baek up 

h is  stan d  in  t h i s  in s tan o e , had tW re been any lo g le a l 

reasoning a t  a l l ,  in  Walsh’s op in ion , he wonld have con

sidered  the p ro p o s itio n . B at th e re  wasn’t ;  i t  was lik e  

try in g  to  e a t down a fo re s t  w ith  a packet k n i f e ,  so im

p ra c tic a l  d id  i t  seem to  W a lsh .^

Cohga^saional Beeord. U .  p t .  14, p. 14538. '

When # e  yeas and nays were taken 
on th i s  amendment o ffe red  by Pomerene, th ere  were <mly 
13 sena to rs  in  fa r  or of i t ,  while 43 opposed the measmre.
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III

S àild  Labor

TferottgJÈiOQt h is  l i f e  Thomas Walsh was an ar& aat a â -  

voqate  o f th e  id ea  t h a t  C ongress shcsild have the  power 

to  r e g u la te  end l im i t  th e  la b o r  o f  c h i ld re n  under a 

e e r t a in  a g e . The argum ent t h a t  to  repose su eh power i n  

th e  C ongress o f  th e  D n ited  S ta te s  would be to  undermine 

e v e n tu a l ly  th e  C o n s t i tu t io n ,  a lo n g  w ith  our whole demo- 

c r ^ t i e  way o f  l i f e ,  was a l in e  of th o u g h t e n t i r e ly  fo re ig n  

and in com prehensib le  to  him . In  1924, when th e  Senate 

was d e b a tin g  th e  s o - c a l le d  "C h ild  Labor Amendment," i t  

was su g g ested  t h a t  th e  amendment be amended i t s e l f ,  to  

th e  e f f e c t  t h a t  Congress would n o t have the power t o  

r e g u la te  th e  la b o r  o f c h i ld re n  employed in  a g r ic u l tu r a l  

h o r t i c t t i t u r a l  p u r s u i t s .^

O egj^m naional R ecord . lÆ f, p t .  10 , p . 9598. The 
C h ild  L a to r & @ nW ent, a s  co n s id e re d  a t  t h i s  t im e , re a d : 
R esolved by th e  Senate and th e  Bouse o f  le p re s e n ta t iv e s  
o f  th e  Chi te d  S ta te s  o f  America in  Congress assem bled, 
t h a t  th e  fo llo w in g  a r t i c l e  i s  proposed a s  an amendment 
t o  th e  C o n s t i tu t io n  of th e  U nited  S ta te s ,  w hich , when 
r a t i f i e d  by tîfô L e g is la tu re s  o f  th r e e - f o u r th s  of the  
s e v e ra l  S t a t e s ,  s h a l l  be v a l id  to  a l l  in t e n t s  and purposes 
a s  a p a r t  of th e  C c a is t i tu t io n .

S ec tio n  1 . The C ongress s h a l l  have power to  l im i t ,  
r e g u la te ,  and p r o h ib i t  th e  la b o r  o f persons under e ig h t 
een y e a rs  of ag e .

S ec tio n  2 .  The power o f  th e  s e v e ra l  S ta te s  i s  un
im p aired  by t h i s  a r t i c l e  e r e e p t  t h a t  th e  o p e ra tio n  o f 
S ta te  law s s h a l l  be suspended t o  th e  e x te n t  n ecessa ry  
to  g iv e  e f f e c t  to  th e  l e g i s l a t i o n  enag ted  by Congress*
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Apom th #  b e g lo a la g , Walsh was tho rough ly  oppose# to  

th e  propose# asoadatent to  the o r ig in a l  r e s o lu t io n .  Be 

o o m a n te # , "We have l i s t e n e d  to  a very  v igo rous and e lo 

quen t argument ab o u t how l e g i s l a t i o n  eould be sa a o te d  

whioh would make a o r im in a l o f  a f a th e r  who d ir e c te d  

h is  boy o f  14 y e a rs  o f  age to  go o u t and tend th e  f lo o k s .

I  am n o t a t  a l l  alarm ed ab o u t t h a t  k ind  o f argum en t."^  

Rrom s e v e ra l  p o in ts  he than  proceeded to  la tih sh  h is  a t ta o k  

on th e  pending le g is la t io n *  In  the f i r s t  p la c e ,  i t  was 

tn o o n ee lv ab le  to  Walsh t h a t  anyone would have no more 

f a i t h  and so n fid en e e  in  Ccmgre#» th en  to  th in k  t h a t ,  

should  i t  have such power over c h i ld  la b o r ,  th e  day was 

n o t  f a r  o f f  when a p a re n t  could  be s a i l e d  in to  c o u r t  f o r  

no more th a n ,  a s  Walsh p o in te d  o u t ,  ask in g  a son to  tend  

th e  f lo ck *  In  t h i s  co n n ec tio n  he s a id ,  ”I  am going  to  

assume th a t  in  th e  f u t u r e ,  a s  in  th e  p a s t ,  th e  Congress 

o f  th e  t in i te d  S ta te s  w hich w i l l  be c a l le d  to  e n a c t l e g i s 

l a t i o n  w i n  c o n s is t  o f men who w i l l  have some reaso n ab le  

d eg ree  o f common s e n se , and t h a t  th e y  a r e  n o t going to  

e n a c t any such l e g i s l a t i o n  a s  t h a t . ”

C o n g ress io n a l R ecord . 171 , p t .  10 , p . 10108. 

10108.



a t te n t io n  t o  tb e  Sammte th a t  th s  S ta te  goir- 

eramemta had always ea joyad  th e  a u th o r i ty  to  ©naot e h l lâ  

la b o r  l e g i s l a t l o a  and had n ev e r passed  any  law so  r l d l o -  

ttlo as  as t h a t  su g g ested  I t  would be p o s s ib le  tor Oougress 

t o  d o , sh o u ld  th e  e h l ld  la b o r  amendment p a s s , Walsh a sk ed ,

“What i s  th e  reaso n  f o r  supposing  t h a t  th e  Congress o f  th e  

U n ited  S ta te s  w i l l  e x h ib i t  l e s s  o rd in a ry  sense?** And 

a g a in  he argued to  th e  e f f e c t  t h a t ,  s in c e  the  S ta te  Govern

m ents had y e t t o  p rev en t a man from a sk ln g  h is  son to  

to M  th e  f lo o k s , “how can anyone oonoeive th a t  the  Congress 

c o n s is t in g  o f r e p r e s e n ta t iv e s  from  a l l  th e  S ta te s  w ill  

so o ffend?*^  â
To I l l u s t r a t e  h is  argum ent th a t  Congres% had i t  suctf^ 

pow er, would n o t abuse th a t  pow er, Welsh rem arked, “Why 

. . .  i f  we a re  going to  h e s i t a t e  to  repose power in  any 

body because th a t  power may be ab a se d , we s h e l l  have to  

s to p  l e g i s l a t i o n  a l to g e th e r*  We can r e f e r  to  a mumher 

o f  p ro v is io n s  o f  th e  C o n s t i ta t ta a  o f  th e  U nited  S ta te s  

u M er w hich , i f  th e  powers w are ex e rc ise d  to  t h e i r  l i m i t ,  

m ost dangerous censeqtoeiMies would e n s u e . W a l s h  then

*♦ G on g resa lo n a l R ecord* IÆ ?I, pt* 2 , p . 1À42* 

I b i d . .  1443.

C o n g ress io n a l B eeord . IÆT, pt* 10, p . 10108.
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d a l le à  th e  e t te a tio a a  CKf th e  S enate  to  s e v e ra l o f th e

powers th a t  C ongress a lre a d y  p o sse sse d , which I t  eoold

abuse i f  i t  so d e s i r e d .  For exam ple, C ongress, th rough

th e  power o f t a x a t io n ,  eou ld  ta k e  away a l l  w ea lth . *fWe

rep o se  in  Congress . . .  th e  power t o  ta x  w ith o u t l im i t

w h a tev er, a n d , a s  Fohn M arsh a ll s a id ,  ' t h e  power to  ta x
«

i s  th e  power to  d e s tro y .* "  "B u t,"  Walsh emphasized in  

making h i s  p o in t ,  "we do n o t  h e s i t a t e  to  give i t  heoauaa 

we know p e r f e c t ly  w e ll th e  Congress i s  n o t going to  e n a c t 

any such l e g i s l a t i o n , "  I n  l i k e  manner w ith  re g a rd  to  

tre a ty -m a k ln g  pow er, th e  S enate  end th e  Gongawss te ^ e th e r  

were p r a c t i c a l l y  u n lim ite d  and u n re s tr a in e d . Walsh a s 

s e r t e d ,  " I  undertake to  say  th a t  th e  Senate and th e  P re s i 

d en t . .  . com bined, cou ld  cede Montane to  th e  B r i t i s h  Mm- 

p ir e  and a t t a c h  i t  to  th e  Dominion o f Canada, bu t a re  we 

g o in§  to  deny to  th e  P re s id e n t  and th e  Senate . . .  th e  power 

to  make t r e a t i e s ? ”® Of co u rse  n o t ;  i t  was i l l o g i c a l  to  

th in k  o th e rw ise , fo r  had n o t our h i s to r y  proved q u ite  

c o n c lu s iv e ly  t h a t  f a c t?

However, f o r  th e  sake o f th e  d ie -h a rd s  who s t i l l  

would i n s i s t  t h a t  no good and ev e ry th in g  bad would come.

Congressional Record. MV, p t .  10, p . 10108.

®' I b i d . .  10108.
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«B@e tiie  GWLM Labor Amandmeat g o t to g t tW r ,

Walaà p a t i e n t ly  p o in te â  o u t t h a t  l a  the ev en t th a t  Oen- 

g re s s  sboo id  a c t  a s  they  p re d ic te d  tW re  was s t | ^  th e  

f i f t h  Amendment t o  be eona idered*  "The f i f t h  Amendment 

wonld n o t be ab ro g a ted  by th e  T w en tie th ."  Congress 

would s t i l l  be r e s t r a in e d  from  d ep riv in g  by any law , any 

person  o f l i f e ,  l i b e r t y ,  o r p ro p e r ty ."  Be po in ted  o n t 

th a t  th e  f i f t h  Amendment curbed Congres» in  much th e  

same way t h a t  th e  fo u r te e n th  Amendment d id  th e  S ta te s .

" In  o th e r  w ords, n e i th e r  p a re n ts  nor c h ild re n  w i l l  be in  

any more p e r i l  from in c o n s is te n t  o r o p p ress iv e  l e g i s l a 

t io n  by th e  ad o p tio n  o f th e  T w entie th  Amendment than  th e y  

a re  now."^

Iteving th en  shown th a t  th e  amendment to  exclude farm  

e h lld rm i from th e  power o f  C oograes was unnecessary  by 

reaso n  o f Wie la c k  o f lo g ic  o r  good common sense behind 

i t ,  Welsh then  advmnoed an  argument from th e  p m & tica l 

a s p e c t  o f  th e  qu©sti<ai* The l e g i s l a t i o n  a t  hand was n o t 

th e  o rd in a ry  ru n  o f  l e g i s l a t i o n .  An amendment to  th e  

O o n s ti tu t io n  was under c o n s id e ra t io n —"an amendment . . .  

which may s ta n d  fo r  f i f t y  y e a r s ,  f o r  one hundred y e a rs , 

f o r  th r e e  hundred y e a r s ,  o r f iv e  hundred y e a rs , and who 

s h a l l  u n d e rtak e  to  say  t h a t  in  th e  co u rse  of coming ag es

®* Oonaressional 3Wc<nrd. LXSTI, pt. 2, p. 1442.



53.

i t  may n o t he n e e e s s a ry  fo r  th e  G engress to  l e g i s l a t e  

w ith  re g a rd  to  some a s p e a ts  o f  farm  Xabor?*^®

In  th e  oourse  o f h i s  p a r t  o f  th e  d e b a te  on th e  OhlM 

la b o r  Amendment, Walsh to o k  o eeasio n  t o  m ention th a t  i t  

had been su g g ested  th a t  th e  amendment ought to  be subm it

te d  to  eo n v en tlo n s s a i l e d  in  th e  v a rio u s  S ta te s ,  Be p o in t

ed o u t th a t  in  the  one hundred and t h i r t y  y ea rs  o f  the  

n a t io n  *s e i ia te n e e  n o t  one amendment to  th e  C o n s ti tu t io n  

had been su b m itted  to  oonve n t io n s ,  b u t th a t  in  every  ease  

th e  S ta te  l e g i s l a t u r e s  had a c te d  cm th e  v a r io u s  amendments. 

Walsh w anted to  know what th e re  was abou t th e  C hild  la b o r  

Amendment which **would in q u ir e  us to  d e p a r t from th e  

p r a c t ic e  w hich has th e  sa n c tio n  o f one hundred and t h i r t y  

y ea rs  of experience,** And f u r th e r  a long  he s t a te d ,  "No

th in g  has t r a n s p i r e d  in  o u r h i s to r y  . . .  to  su g g est th a t  

we ought to  d e p a r t  from th e  p r o o ^ u re  th a t  has guided us 

and v6ioh we have fo llo w ed  ev e r s in c e  we became a n a t io n ,  

Gould th e s e  rem arks so l i t e r a l l y  drenched in  c onserva tism  

have come from Thomas Walsh? The q u es tio n  m ight w e ll be 

a sk e d . Was th e  e s ta b l is h e d  custom  so  d ea r to  him th a t  he

iO* The Yeas and Nays <m th e  amendment to  exclude 
farm  c h i ld re n  from th e  p ro v is io n s  o f  th e  C hild  la b o r  Amend
ment w ere: 38 T eas , 48 K ays, C o n g ressio n a l R ecord. H Y ,
p t .  10, pp . 10128-1012».

I b i d . ,  10109.
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hmm  i t  «hanged? Mo* Indeed* Walsh was n o t 

o l ln g ln g  to  p rec e d en t tar th e  sake o f  pre#ed«m t; he was 

sim ply  b e in g  p r a c t i c a l .  In  th e  c a l l i n g  o f conven tions 

In  the  S ta te s  to  e o n a id e r  th e  amendment, Walsh saw sim ply  

an o th e r  o b s ta c le  in  th e  way o f re fo rm  along  w ith  th e  un

n e c e ssa ry  e rp en se  and co n fu s io n  th a t  would come to  th e  

v a r io u s  S ta te s  In  th e  m a tte r  o f e lm etln g  d e l% e te s  end 

d e c id in g  when and whore th e  conven tion  should  be h e ld .

D esp ite  o p p o s it io n  to  i t *  th e  C hild  la b o r  ^Uwndment 

passed  w i th  overwhelming m a jo r i t i e s  in  both  o f  th e  Eouaee 

o f  Congpeaa d u rin g  th e  ? i r a t  g eeslo n  o f  th e  68 th  G cngress. 

The opponents o f th e  jlmendment, f a r  from s u f fe r in g  d e fea t*  

betook  th am selv es and t h e i r  c a m ^ lg n  t o  th e  S ta te s*  end 

renewed and s tre n g th e n e d  t h e i r  l i n e s  o f  a t ta o k  where th e y

had l e f t  o f f  when th e  Amendment had so  s u c c e s s fu l ly  pessed
12Congress# Speaking in  g e n e ra l  o f  th e  o p p o s itio n  to  th e  

.Wendmant* Walsh s ta te d *  "Mot a l i t t l e  o f i t  c o n s is t s  o f 

such  p a lp a b le  m is re p re e e n te tlo n *  mich obvious ap p ea ls  to  

p a s s io n * . . .  The r e v o l t in g ly  so rd id  m otives beck o f  much 

o f  th e  e f f o r t  to  accom plish  th e  d e fe a t  o f  th e  Amendment 

can n o t be c o n c e a le d . So w e ll  does Walsh*s r e f u ta t io n  ^

IS. vo te  in  th e  Souse f o r  th e  C hild  Labor Amend
ment was 297 to  89; in  th e  S e n a te , 61 to  23.

1 «
'  Congressional Record. LX7I, p t . 2 ,  p . 1138.
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o f  th e  o p p o s itio n  I l l u s t r a t e  h i s  o ie a r ,  m etbo& loal, and

lo g io a l  way o f th in k in g ,  unb iased  by p re ju d ic e  or p a s s io n , 

backed by f a c t s  w hich in  them selves were im penetrab le  to  

any argum ent, th a t  i t  i s  w orthw hile  to  devo te  tim e to  i t
kh e r e # One o f th e  s to c k  argum ents was t h a t  th e  whole move

ment of government r e g u la t io n  o f  c h ild  la b o r  was a Gcm- 

m n n ia tic  p lo t ;  th a t  th e  a d h e re n ts  to  the AmeMment were 

c lo s e ly  a l l i e d  w ith  the E u ss ian  S o v ie t .  Walsh a rg u ed ,

" I t  can n o t have escaped th e  n o t ic e  o f  th e  most c a s u a l 

re a d e r  t h a t  l a t t e r l y ,  ev e ry  p ie c e  o f  l e g i s l a t i o n ,  ev e ry  

proposed change of p o l ic y ,  evoking th e  antegoniam  o f  b ig  

b u s in e ss  i s  denounced a s  s o c i a l i s t i o ,  com m unistic, bolshev? 

i s t i c ,  in s p ire d  i f  n o t  d ir e c te d  from M o s c o w , C a l l i n g  

a t t e n t io n  to  th e  f a c t  t h a t  th e  government of R ussia d id  

n o t come I n to  power u n t i l  1917, Walsh s ta te d  th a t  long 

b e fo re  t h a t  tim e th e r e  had been a g i ta t io n  f o r  l e g ia l a -  

t io n  to  r e s t r i c t  and r e g u la te  the lab o r of c h i ld re n . Bar

in g  made t h a t  s ta te m e n t, Walsh th en  proceeded to  prove 

i t  w ith  as much d a t a ,  as many f a c t s ,  as  i t  was p o ss ib le  

f o r  him to  la y  h is  hands on* For exam ple, a f t e r  c i t i n g  

any number o f  in s ta n c e s  o f  c h i ld  la b o r  l e g i s l a t i o n  passed  

by th e  S ta te s  long  b e fo re  1917, Walsh quoted from dec

l a r a t i o n s  o f  th e  American F ed e ra tio n  of la b o r ,  beginning

Gangreasianal Record. 1I7I, pt. h, p. 1438.



a s  f a r  baafe am 1881 aM  t r a c ia g  th a t  argamlzmtlcm*# man- 

tiffi-aats w ith  re g a rd  t o  e h l ld  la b o r  up to  th e  prem eat.

Bor d id  he s to p  w ith  a rem ark or tw o , o r  a few quoted 

lim e s  h ere  and th e r e .  Be sp a red  m e lth e r  h im se lf  no r h i s  

l i s t e n e r s ,  fo r  I t  seemed th a t  no p assage  warn too  long to  

be quoted i f  i t  b rought o u t a p o in t  fo r  w hich he was s t r i d 

in g ,

Thus, had ing  s e t t l e d  beyond a l l  d is p u te  th a t  Id ees 

o f r e g u la t in g  c h i ld  la b o r  in  th e  n n ite d  S ta te s  were f a r  

from t h e i r  in fan c y  when S o v ie t R ussie  came in to  b e in g , 

one m ight n a t u r a l ly  assume th a t  he had done an adm irab le 

and oom plete p ie c e  of w ork . But W elshes work in  t h i s  in s 

ta n ce  was j u s t  begun. England had had q u ite  an i n t e r e s t 

in g  h is to r y  w ith  re g a rd  to  th e  r e g u la t io n  o f c h i ld  la b o r ,  

and b e fo re  he was th rough  W a lsh 's  fe llo w  se n a to rs  who 

were p re s e n t t h a t  day were g iven  q u ite  a rev iew  o f  th a t  

l e g i s l a t i o n .  Among o th e r  th in g s ,  th e y  learn ed  th a t  a g i t a 

t io n  to  a m e lio ra te  th e  p l ig h t  o f th e  boy chimney sweeps 

had begun in  Jgkgland a s  e a r ly  a s  1773, From th e  l i f e  o f 

th e  g r e a t  lo r d  S h a f te a b u ry , th e  man "who prodded Znglmnd 

forw ard in  t h a t  re fo rm ,"  Welsh read  a long i l l u s t r a t i v e  

p a s s a g e , A n d  even t h a t  was n o t  enough; he must read  

to  the S en ate  s e le c te d  p assag es  from  D lck en 'a  O liver T w ist

Congressional Record. IÆ7I, pt. 2, p. 1440.
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to  prove t h a t ,  a lm o st a hoadrad y ea rs  b e fo re  L eala  be

came th e  Aod aM  sa v io r  o f th e  R ussian  m eesee, th e re  

were p eo p le  on t h i s  e a r th  who a g i ta te d  fo r  th e  ré g u la  -  

t io h  o f  e h l ld  la b o r ,  C ouelud lug , Walsh s a id ,  I s  

Ih d ls p u ta b le  th a t  th e  movement t o  p rev en t by law th e  e z -  

p lo l t a t l o o  o f c h i ld re n  in  in d u s try  i s  w orld  w ide, long 

an d ed a tin g  in  i t s  o r ig in  th e  r i s e  o f oofflaaniaa in  R u ss ia , 

and in  f u l l  flow er and f r u i t a g e  b e fo re  th e  spread o f i t s  

p e rn ic io u s  doc t r i n e s  alarm ed tim id  so u ls  or a ffo rd ed  ta lk*  

ing  m a tte r  to  h ide-bound r e a c t io n a r ie s  in  America.

* O ohA resalonai R ecord, 1Z7I* pt* 2 , pp . 1442-1443. 
To th e  arguimm^ ' S h o ttlï ''I'he C h ild  la b o r  Am#ndm#jQt p a s s , 
Congress would have th e  power to  l im i t  th e  ed u ca tio n  o f 
a l l  people under 18 , Walsh a sk e d , "Would i t  n o t  be p e r
f e c t ly  absurd  to  im agine th a t  th e  people in ten d  to  au th o r
i z e  C ongress to  p r o h ib i t  th e  I n t e l l e c t u a l  la b o r  o f  aw h  
p erso n s and th u s  p rev en t them from  g e t t in g  an educa tion  
a t  a l l ? "  Though th e  argument was u t t e r l y  w ith o u t re a so n , 
Walsh w ent to  th e  tro u b le  to  d i t e  any number o f in s ta n c e s
la  which th#  word **labor" in  th e  l e g a l i s t i c  sense was 
n o t  g iven  such scope a s  to  in c lu d e  o r embrace th e  f io ld  
o f  e d u c a tio n . See Appendih  A.
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IT

The E ig h t o f th e  Farmer 

to  O rgan ize .

Eiom ption o f Farm O rg aa lza tlo n a
from  A n t i t r u s t  E ro s e e a tio a .

S ev e ra l tim es d u r in g  h i s  long c a re e r  in  the Senate 

Thomas Walsh to o k  th e  f lo o r  on b e h a lf  o f  th e  fa rm er.

Though h ie  e f f o r t s  w ere n o t  alw ays understood  o r even ap

p r e c ia te d ,  th e re  can b e  no d o u b t a s  to  W alsh 's  in te n t io n s .  

At th e  o u ts e t  o f  h i s  c a r e e r ,  Walsh v ery  c l e a r ly  and suc

c i n c t l y  s ta te d  h i s  p o s i t i w  w ith  re g a rd  to  farm er o rg an i

z a t io n s — a p o s i t io n  t h a t  he was to  m a in ta in  t h r o i ^ o u t  h i s  

l i f e .  H is f i r s t  speech  In  t h i s  co n n ec tio n  came as a r e s u l t  

o f  a S enate  Amendment to  a House a p p ro p r ia tio n  b i l l ,  th e  

amendment p ro v id in g  f o r  th e  a p p ro p r ia t io n  o f 300,000 d o l

l a r s  f o r  the purpose o f  en fo rc in g  th e  Sherman A n t i t r u s t  

A ct. The q u es tio n  a s  to  w hether o r  n o t  farm er o r la b o r  

o rg a n iz a tio n #  should  be in c lu d ed  in  the  law designed  to  

break  c o rp o ra tio n s  and t r u s t s  was debated  a t  some le n g th  

in  the  Senate* Very v ig o ro u s ly  d id  Walsh oppose th e  ex

pending o f  any of th e  a p p ro p r ia t io n  f o r  th e  purpose o f - 

p ro se c u tin g  such o rg a n iz a t io n s .  Even th e  c o n te n tio n  th a t  

to  ex c lu d e  them from th e  r e s t  cou ld  be considered  as  c l a s s  

l e g i s l a t i o n ,  and th e re fo r e  a s  u n c o n s t i tu t io n a l ,  d id  n o t 

weaken W alsh 's  s ta n d . Of co u rse  i t  was c la s s  leg islaticN Q , 

Walsh ag ree d . There was no doubt about i t .  But i t  was
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c la s s  l e g i s l a t i o n  m a in ly  in  the  sense th a t  i t  s in g le d  o a t  

a p a r t l c a l a r  c la s s  o f  c rim es to  p u n ish , end n o t c l a s s  

l e g i s l a t i o n  because i t  s in g le d  ou t a p a r t i c u la r  c l a s s  o f  

o rg en i& atio n s to  exempt from  p ro s e o a tlo n . AM why s h o u ld ^  

c l a s s  l e g i s l a t i o n ,  even in  t h i s  s e n se , be approved? B e -^  

cause every o n e , a s  Walah p o in te d  o u t ,  reco g n ized  th e  f a c t  

th a t  crim es a g a in s t  th e  a n t i - t r u s t  laws had n o t been p ro se 

cu ted  w ith  the v ig o r t h e i r  g ra v ity  r e q u ir e d .  I t  was a ls o  

cooman knowledge th a t  th e  p e r p e t r a to r s  o f  such crim es were 

o f te n  men of w ea lth  a g a in s t  whom the governm ent o f f ic e r s  

had bu t a s l i g h t  chance , were they fo rc ed  to  r e ly  e n t i r e ly  

upon th e  p ro v is io n s  made fo r  th e  enforcem ent o f  c r im in a l 

s t a t u t e s  in  g e n e ra l .  Then, to o ,  th e re  was u su a lly  a g r e a t  

expense Involved  la  th e  p ro se c u tio n  of crim es o f th i s  p a r t 

i c u l a r  n a tu r e .  And l a s t ,  as  Walsh po in ted  o u t ,  th e  p u b lic  

su f fe re d  trem endously  by th e  a c t s  condemned by th e  a n t i 

t r u s t  laws th a t  had been v io la t e d .  Those, th e n , in  Walsh^s 

o p in io n  were th e  re a so n s  th a t  th e  p a r t i c u la r  l e g i s l a t i o n  

m ight be j u s t l y  c o n s id e red  a s  c l a s s  l e g i s l a t i o n .

But even though one m ight reg ard  th e  l e g i s l a t io n  from 

th e  o th e r  a id e , and c o n s id e r  i t  c la s s  l e g i s l a t io n  in  the  

sense t h a t  i t  exempted a c e r t a in  c la s s  of people from pro

se c u tio n  by th e  a p p ro p r ia t io n , th e re  was s t i l l  p le n ty  o f  

rea so n  and common sen se  behind th e  c o n te n tio n  th a t  such
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o rg a a ig a tio a s  should  be azem pted. Said W alshi

la d  whjF sh o u ld  th ey  a o t  be? Why sheold  
th e re  be s p e c ia l  a p p ro p r ia t io n  fo r  th e  pro
s e c u tio n  o f sooh o ffe n d e rs?  Are th ey  so  
numberoas a s  to  r e q o lr e  some tmmsnal and ex
t r a o r d in a r y  m easures f o r  t h e i r  sup p ress io n ?
Are th e  o f fe n d e rs  so fcam id ab le  a s  to  r e q u ir e  
th e  employment o f expensive c o u n c il  o u ts id e  
th e  r e g u la r  a id s  o f  th e  A tto rn ey  G eneral? I s  
th e re  any g re a t  demand f o r  r e l i e f  from th e  
e v i l s  eoming from such o rg a n is a tio n s f*

JKo in d e e d , th e  a p p ro p r ia t io n  had b u t one p u rp o se , and

th a t  was to  arm th e  governm ent in  i t s  s tru g g le  a g a in s t

th e  g r e e t  i n d u s t r i a l  end f in a n c ia l  m onopolies. S ure ly

i t  was obvious th a t :

I f  th e re  w ere no e v i l  t o  c carrect but 
th o se  flow ing  from a s s o c ia t io n s  of la b o re rs  
and fa rm e rs , we a l l  know th e re  would be no
s p e c ia l  a p p ro p r ia t io n  in  t h i s  b i l l  d ire c te d  
a t  i t .  On th e  o th e r  hand , th e  a p p ro p r ia tio n  
would be amply w arran ted  i f  th e  a c t  d id  n o t 
re a c h  to such o r g a n is a t io n s .

l a t e r ,  as  to  th e  q u e s tio n  o f w hether o r  no t i t  was 

j u s t i f i a b l e  to  p la c e  farm  o rg a n iz a tio n s  in  a c l a s s  a p a rt 

from b u s lw a s  o rg an ize  t i e n s ,  Walah r e f e r r e d  to  th e  d i s 

s e n tin g  o p in io n  o f J u s t in e  McEenna In  th e  e a s e ,  Connolly 

v s .  Bunion Sewer P ipe %&ioh had a r is e n  as  a r e s u l t

o f  an I l l i n o i s  a n t i - t r u s t  s t a t u t e  exempting farm organize" 

t ic m s . I n  h is  o p in io n . J u s t i c e  McEeima m ain ta ined  th a t

C o ag re sa io n a l Reecud« L , p t .  S, p . IIRO. 

I b i d . .  1190.
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suob o rg a n iz a t io n s  w ere In  a o la s s  by them selves and th a t  

th e y  d id  d ese rv e  d i f f e r e n t  tre a tm e n t nnder th e  ia w .^

G o n g resslo n a l Reccard,  p t .  5 ,  pp . 2169-2170.
Per th e  fuXT"€ezt' o f  th a  o p in io n  a s  quoted by Walsh, 
see Appendix B.
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L e g a l lz e t lo a  o f  Faaa (krganl&atlfma*

At (me tim e W elsh*8 e f f o r t s  to  oome to th e  e l6 o f  

th e  fa rm e r . In  o o n n eo tlo a  w ith  h i s  r i g h t  to  form assoéla«- 

t l o n s ,  w ere n o t only m isunderstood  and oondegmed by th e  

fa rm e r, h im s e lf ,  bu t w ere r e je c te d  by th e  S enate a s  « a l l*  

T h is  oeourred  when a b i l l  to  a u th o riz e  asr^oolaticm s o f  

p roducer a o f farm  p ro d u c ts  was b e in g  co n sid ered  In the 

S e n a te .*  The main f e a tu r e s  o f t h i s  b i l l ,  a s id e  Aram thm 

en ab lin g  s e c t io n  o f  th e  b i l l  w hich p e rm itted  such a s so c ia -  

t l o n s  In  th e  f i r s t  p la c e ,  w ere , a s  e ip la ln a d  by K elley  

(M innesota) :

1.  t h a t  suoh G@8(X :la tion8 m igh t have 
common s e l l in g  ag e n c ie s  p rov ided  th a t  such 
a s s o c ia t io n s  w ere o p e ra ted  fo r  the  m utual 
b e n e f i t  o f  th e  membership th e r e o f .

2 .  th a t  Jib member should  be allcw ed 
more th an  one v o te  d e s p i te  th e  amotmt o f  
th e  s to c k .

5* t h a t  th e  a s s o c ia t io n  m ight no t pay 
d iv id e n d s  on th e  st<xxk to  an  amount in  ez - 
o ess  o f 8̂  a y e a r .

4 t  th a t  shou ld  the S e c re ta ry  o f A grl" 
c u l tu r e  have reaso n  to  b e l ie v e  t h a t  such 
an a s s o c ia t io n  m onopolized o r  res tru icm d  
t r a d e  to  such an e x te n t  t h a t  th e  p r ic e  o f  
any p ro d u c t was unduly enhanced , he m ight 
se rv e  com plain t upon such an a s s o c ia t io n ,  
and a t  th e  same tim e s p e c ify  a time f o r  a 
h e a r in g .

5 . th a t  should  he f in d  t h a t  th e  a s -  
e o o la t lo a  was g u i l t y ,  he m ight is s u e  an 
o rd e r  d i r e c t in g  i t  to  cease  and d e s i s t  
therefrom *

•». por th e  h i s to r y  o f Bouse B i l l  23?3, see Congres
s io n a l R ecord . LX ÏÎ, p . 13 , and p .  360 o f the  s e c l ' i 'S i ' 
Bouse"' B i l l s '.
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6* t h a t  fihaalâ th e  a e s w ia t lo m  s e g le e t  
to  do so  im  t h i r t y  d ay s , t h e  S e e re ta ry  was 
a u th o r is e d  to  hrimg s a l t  in  a t ta i ta d  State®
C o art a g a in s t  th e  o ffe n d in g  a s so c ia tio n *

I n  th e  m ain , th e re  were two f e a tu r e s  abou t tb i s  p a r t i -  

e u la r  b i l l  i& loh Walsh d id  n o t app ro v e . One was th a t  th#C 

b i l l  a u th o ris e d  th e  fo rm a tio n  o f  m onopolies, and th e  o th e r  

was t h a t ,  by reaso n  th e r e o f ,  i t  was n eo easa ry  t o  repw #: in  

th e  S e c re ta ry  o f  A g r ic u ltu re  c e r t a in  su p e rv is o ry  powers 

o ver th e  a s s o c ia t io n s .  C onsequently  W elsh, being  th e  

chairm an o f  th e  sub-com m ittee o f  th e  J u d ic ia ry  which con

s id e re d  th e  b i l l  a s  i t  came from  th e  House, re p o rte d  back 

to  th e  S enate  a b i l l  w hich l e f t  ou t th e  two above-men

tio n e d  f e a tu r e s  o f  th e  House m easu re .^  The c h ie f  reaso n  

behind  th e  l e g i s l a t i o n ,  a s  Walsh w e ll  u n d ers to o d , was to  

f r e e  such farm  o rg a n is a t io n s  co m p le te ly  from any h in t  o f  

p rosecaticas under th e  Sherman A n t i - t r u s t  Law. Though 

such o rgan iza tion®  had n ev e r been p rosecu ted  under th e  

a n t i - t r u s t  la w s , tW re  w as, n e v e r th e le s s ,  a c e r t a in  un

e a s in e s s  and app reh en sio n  among them in  th e  f e a r  tW t  

th e y  would be. C e r ta in  unscru p u lo u s m iddle-m en, r e s e n t 

f u l  because o f  th e  d e c lin e  in  th e i r  own b u s in e sse s  a s  a

5* O o n g ressio n a l R ecord . L S I I , p t .  13 , p .  560.

For th e  
see Appendix 0 .

For th e  f u l l  t e x t  o f  t h i s  Senate Gommittee b i l l
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r e s u l t  <%F fezm ers* o rg a u lz lu s  eod hand lliig  t h e i r  oim p ro -  

d u o te , û là  a l l  th e y  eould to  keep th e  u u re e t and uueael*  

ueee a l iv e  by e l r e u la t l n g  rumors th a t  sneh o rg a n lz a tlo n e  

were l lh b l e  to  p ro aeo u tlo n  under th e  a n t l - t r u a t  law s. 

In d eed , Walsh was s in c e r e ly  back of th e  purpose of th e  

l e g i s l a t i o n .  E ls se n tim e n ts , as expressed  in  the m idst 

o f the d eb a te  in  whloh ha was opposing to  th e  utm ost th e  

Bouse B i l l ,  prove t h i s  o o n te n tim :

Of c o u rse , I  undei'St&nd p e r f e c t ly  w e ll 
t h a t  I  am " in  h ad ."  I  m n o t  a t  a l l  In  th e  
co u n se ls  o f  th e  gentlem en who a re  supporting  
th e  b i l l .  I  am supposed to  be a n ta g o n is t la  
to  the  whole t h l ^ ,  and i t  i s  tis)Ught th a t  
I  am m erely  s tan d in g  up h ere  p re ten d in g  th a t  
my views a re  q u ite  d i f f e r e n t  from w hat 1 
r e a l l y  e n t e r t a in ,  and th a t  I  am conducting  
q u ite  an a d r o i t  o p p o s itio n  to  th e  p la n  o f 
farm  m ark e tin g . I  had a l e t t e r  from  a  very  
esteem ed c o n s t i tu e n t ,  one o f th e  p ro fe s s o rs  
o f our S ta te  A g r ic u ltu ra l  C o lle g e , who to ld  
me th a t  the  id ee  i s  being in d u s t r io u s ly  
c i r c u la te d  th rough  my S ta te .  They a re  v e ry  
f a i r  people o u t th e r e ,  and he w rote me fo r  
a s ta tem en t o f  my view s and my a t t i tu d e  w ith  
r e s p e c t  to  th e  m a tte r .

I  would l ik e  to  h e lp  p rep a re  a b i l l ,  
and I  would l ik e  to  p o in t o u t to  th e  h e a t le -  
men who a rc  u rg in g  th i s  m easure , th e  p e r i l s  
w hich I  th in k  c o n fro n t u s ,  and I  would l ik e  
to  t r y  w ith  them to  fram e.a  b i l l  which would 
be h e lp fu l  and o p e ra t iv e .

B ut, d e s p ite  h is  s in c e re  d e s ire  to  a id  in  th e  con

s t r u c t io n  o f  miQh. a b i l l , Walsh was unable to  go along

?" Oongreesional Beeord. UOCI, pt. 3, p. 2168.
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w ith  th e  r e s t  om th e  m a tte r  o f  th e  House b i l l *  Over an4 

over ag a in  he t r i e d  to  e x p la in  why I t  was unneoessary  t o  

a u th o r iz e  th e  fo rm a tio n  o f m onopolies, th u s  making i t  

Im p era tiv e  t h a t  th e r e  be some form  o f su p e rv iso ry  c o n tro l  

over th e  o r& an lza tlo n a  w hich , a s  h as  been s t a t e d .  In  th e  

ca se  of th e  House b i l l ,  was to  be repoaed In  th e  S e c re ta ry  

o f A g r ic u l tu r e .  In  b r i e f ,  Walsh^a p la n  was to  exempt such 

o rg a n is a t io n s  from  s e c t io n  one of th e  SMrman Act which 

p ro h ib ite d  com binations or c o n s p ira c ie s  in  r e s t r a i n t  o f 

t r a d e ,  b u t ,  on th e  o th e r  hand , n o t to  exempt such a s s o c ia -  

t lo n s  from s e c tio n  two o f  th a t  b i l l ,  which made i t  i l l e g à l

f o r  anyone to  a ttem p t to  m onopolize any p a r t  o f  th e  tr a d e
0 i /

o r commerce among th e  s e v e ra l  S ta te s#  Why th e re  should*^

be such g r e a t  o b je c t io n  to  I n s e r t in g  In  th e  b i l l  the p ro -

v is io n  banning a b s o lu te ly  th e  fo rm ation  o f  a monopoly.

S ec tio n  one of th e  Shemaan A ct re e d s : "Every c o n t r a c t ,  
com bination  in  th e  form o f t r u s t  or o th e rw ise , o r  c o n sp ira c y , 
in  r e s t r a i n t  of tra d e  o r commerce among th e  se v e ra l s t a t e s ,  
o r w ith  fo re ig n  n a t io n s ,  i s  hereby  d e c la re d  to  be i l l e g a l .  
Every person  who s h a l l  make enÿr such c o n tra c t  o r  engage 
in  any such com bination  o r  c o n sp ira c y , s h a l l  be deemed 
g u i l t y  o f a m isdem eanor,  and on c o n v ic tio n  th e re o f  s h a l l  
be punished by a f in e  n o t exceed ing  #5000 o r  by Im prison
ment n o t exceed ing  one y e a r ,  o r  by both  s a id  punishm ents 
In  th e  d is c r e t io n  o f  th e  c o u r t s ."  S ec tio n  two of th e  a c t  
r e a d s :  "Every p erso n  who s h a l l  m onopolize, o r a ttem p t to  
m onopolize , o r combine o r c o n sp ire  w ith  any o th e r  person  
o r  p e rso n s  to  m onopolize any p a r t  o f  t r a d e  o r commerce 
among th e  s e v e r a l  S t a t e s ,  o r w ith  fo re ig n  n a t io n s ,  s h a l l  
be deemed g u i l ty  of a m isdoam enor, and , on c o n v ic tio n  
th e r e o f , s h a l l  be punished  by a f in e  n o t exceeding #5000 
o r  by im p rlsommant n o t  exceed ing  one y e a r , o r by bo th  sa id  
pun ishm ents, in  th e  d i s c r e t io n  o f  th e  c o u r t s ."
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Walah sô ttld  n o t tm d e rs ta M * As h® ex p la la M  ag a in  and 

a g a in , d a r in g  th e  cours® o f  th e  d e h » t^ , such a ban would 

be o f  l i t t l e  o r  no eonseiuenc® to  th e  p roducer o f  th e  

o rd in a ry  farm  p ro d u o ts , auoh a s  c e r e a l s ,  o o ttn n , and 

l iv a s to o k ,  s in c e  i t  was v i r t u a l l y  im p o ssib le  t o  form a 

monopoly in  auqh p ro d u c ts  aim ply by v ir tu e  o f th® f a e t  

o f th® v aa tn ea s  o f  th e  U nited  S ta te s  and th® d if fe re n c e s  

in  th e  grow ing seasons r e s u l t in g  th e re fro m , Welsh p o in t

ed ou t t h a t ,  a f t e r  a l l ,  a l l  th a t  th® farm ara wanted to  

do was to  be allovw d more c(m ple te  a s s o c ia t io n ,  w ith o u t 

th e  fe a r  of p ro se c u tio n  under th e  a n t i - t r u s t  law s; th a t  

th ey  had no d e s i r e  in  th e  f i r s t  p la ce  to  form m onopolies.

The q u e s tio n  m igh t be a sk ed , th e n , why Walsh wanted suoh 

a p ro v is io n  in  th e  b i l l  in  th® f i r a t  p lace  i f ,  a s  he 

s a id ,  th e re  waa no d e a lr e  on th® p a r t  of the o rd in a ry  

p ro d u cer to  form  one.

W alah’3 reaso n  fo r  w an tin g  th e  m onopoly-banning o la a s e , ' 

even though th e  p ro d u cer of th® o rd in a ry  farm  p roducts  

had no d e s i r e  to  m onopolize t r a d e ,  and co u ld a* t i f  he 

wanted t o ,  was th a t  w ith o u t such a c la u s e ,  i t  would be 

v ery  easy  f o r  a few c e r t a in  p ro d u c e rs , a lth o u g h  o ften  

p ro d u cers  of v i t a l  and n e c e s s a ry  p ro d u c ts , i f  they so  

d e s i r e d ,  to  form a m onopoly. For exam ple, t h i s  would be 

t r u e  of p ro d u cers  o f  such p ro d u c ts  th a t  could  only be 

r a i s e d  in  a r e s t r i c t e d  a r e a ,  ( i . e .  the r a i s i n  growers
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o f C a lifo rn ia )  o r prod n o ta  th a t  co u ld  n o t w ith s tan d  tb e  

oonaequenoea o f  being  tr a n s p o r te d  f o r  any g r e a t  d is ta n c e  

( i . e .  the  m ilk  p ro d u c e rs ) .  In  th e  case o f  such p eo p le , 

a s  Walsh p o in te d  o u t ,  i t  «©aid be easy  to  form a monopoly 

w hich , i f  i t  was d e s i r e d ,  could  r a i s e  th e  p r ic e  of m ilk 

in  a c i t y  to  tw enty o r tw e n ty -f iv e  c e n ts  a q u a r t .  Walhh 

c a l le d  a t t e n t io n  to  th e  f a c t  th a t  the  only people who 

came b e fo re  the com m ittee w hile  th e  h e a rin g s  were being  

h e ld  on th e  b i l l  to  o b je c t  to  th e  monopoly c la u se  * . . .  

w ere r e p r e s e n ta t iv e s  of th e  C a lifo rn ia  R a is in  Growers 

A ae o o ia tlo n , a co n fessed  monopoly, and th e  r e p re s e n ta t iv e s  

o f  m ilk  p ro d u cers  a s s o c ia t io n s ,  who f ra n k ly  s ta te d  t h e i r  

purpose to  s e t  up m onopolies o f th e  supp ly  o f m ilk  to  th e  

g re e t  c i t i e s  o f  hhe c o u n try ." ^

To th e  argum ent t h a t  womething m ight be gained  by 

th e  fo rm a tio n  o f a monopoly in  th e  way of economies and 

s e r v ic e ,  Walsh was i m p e r v i o u s . S ev e ra l o f th e  S enato rs

O oflg fessiona l R eco rd . LX II, p t .  3 , p . 2157. For 
e x c e rp ts  from "Ciie Hearing" on t h i s  b i l l  which Walsh read  
a t  some le n g th  to  i l l u s t r a t e  h i s  p o in t ,  see C ongressional 
R ecord , i b i d . , pp . 2158-2159.

10 . i s  i n t e r e s t i i ^  to  n o te  th a t  in  connection  w ith  
h ia  rem aiks con cern in g  th e  argum ents of the m ilk  p ro d u ce rs’ 
ad voca ting  m onopolies, Walsh s ta te d  s a rd o n ic a l ly ,  *Tte 
S tandard  O il to ld  u s . . .  th a t  in s te a d  of enhancing p r ic e s  
o f i t s  p ro d u c ts , I t  had a c tu a l ly  brought them down.” In 
d eed , no good cou ld  come o f a monopoly no m a tte r  in  whose 
hands i t  happened to  b e , f o r ,  as Welsh put i t ,  " s e l f i s h 
n e ss  i s  a t r a i t  of human n a tu re  which f in d s  lodgment in  
th e  b r e a s t s  of th e  r e s t  of u s . We are a l l  o f  th e  same 
c l a y ."  i b i d . .  2159.
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e a p e o la l ly  E lug (Vtab) » found them selves a t  a lo s s  to  

undorstand  Walah*a ra a so a ln g  in  t h i s  Icsta jao a . I n  apeak-

in g  on th e  m a t te r .  King s ta te d :

I t  vould mean th a t  any o f  th e  o rg a n isa -  
t i e n s  . . .  e u th o riz e d  under th e  law . . .  eould 
c o n sp ire  fo r  th e  purpose o f  I n te r f e r in g  w ith  
commerce, co u ld  c o n s p ire  in  r e s t r a i n t  o f  t r a d e ,  
cou ld  c o n sp ire  t o  s t i f l e  and d e s tro y  oom petl- 
t i o n ,  and y e t ,  u n le s s  th a t  ccm splracy  . . .  
f a i l e d  to  e v e n tu a te  in to  a com plete monopoly, 
th e re  would be lm m u n lty .il

The fo llo w in g  w e ll  I l l u s t r a t e s  K in g 's  hew ilde»*ant In

t h i s  in s ta n c e :

I  co n fess  t h a t  I  am n o t  q u ite  a b le  to  
u n derstand  th e  p o s i t io n  o f th e  S enato r from 
Montana o r  the  m o ra ls , o r  th e  j u s t i c e ,  o r 
th e  e th ic s  of a p o s i t io n  Which c a l le d  f o r  an 
a b ro g a tio n  o f  s e c t io n  1 , o f th e  Sherman a n t i -  
t r u s t  a c t  ah f a r  as  i t  r e l a t e s  to  a g r lc u l tu r -  
a l  a s s o c ia t io n s .  I  have such profound r e s p e c t  
fo r  th e  judgement o f  th e  S en a to r from Montana 
th a t  I  cannot q u ite  u n d erstan d  how ha can 
j u s t i f y  a p o s i t io n  o f  t h a t  k ind in  t h i s  m a tte r .1^

Though W alsh*s rea so n in g  m ight have had a l l  th e  a sp ec ts  

o f  an i n t r i c a t e  puzz le  to  K ing, Walah h im se lf  found th e  

whole th in g  q u i te  c l e a r  and s im p le . Me asked th e  S enato r 

what would be th e  harm i f  a h a l f  & dozen c a t t l e  men in  

h i s  S ta te  [king* j  were to  band to g e th e r  in  an o rg an iza 

t i o n ,  c h a r te r in g  a t r a i n ,  ap p o in tin g  an agent to  re p re s e n t 

them , and so sh ip p in g  th e i r  c a t t l e  to  th e  3 a a t .  Perhaps

OARAres a lo n a l  R ecord . L X Il, p t .  3 , p . 2163. 

I b i d . .  2163.I f .



69.

l a  th e  o th e r  p a r t  o f  th e  S ta te  a s im i la r  group o f  ;a&a 

TRoüia be do ing  th e  a&me th in g .  "Where l a  th e  o o asp iraey ?  

Does th e  S en a to r f in d  any th in g  wrong abou t th a t? "  %al8h 

wanted to  know. %nd In  f u r th e r  e x p la in in g  to  th e  p e r

tu rb ed  K ing , Walah s a id ,  "They a re  going to  a s s o c ia te  

them selves and s a t  up a . . .  system  In  co m p etitio n  -with 

a n o th e r  sy s tem ."  And to  lom erene (O h io ), who wanted to  

know what remedy would e x i s t  In th e  ev en t th a t  th e  asaoole" 

t io n s  d id  e n te r  in to  a com bination  o r t r u s t  th a t  d id  un

d u ly  enhance p r i c e s ,  Walsh r e p l ie d :

. . . i t  oould n o t p o s s ib ly  be a monopoly becaua*
th e re  i s  an ex p ress  p ro v is io n  in  th e  proposed 
a c t  t h a t  i t  does n o t a u th o r iz e  th e  c re a tio n  
o f  a monopoly* I f  th e  absence o f  a monopoly 
i s  a d m itte d , th en  th e re  i s  c o m p e titlo n , ju s t  
a s  th e r e  i s  now; th e  m a tte r  i s  reg m lsted  by 
c o m p e titio n .

Thus, a s  Walsh saw i t ,  by sim ply n o t a u th o r iz in g  th e  

fo rm a tio n  o f  m onopolies and a llo w in g  co m p etitio n  to  work 

a s  th e  p r ic e  l e v e l e r ,  th e  whole m a tte r  o f  a u th o r iz in g  

farm  a s s o c ia t io n s  became a s im p le , w orkable, and o p e ra tiv e  

p r o p o s i t io n .  However, w ith  th e  House b i l l , by n o t banning 

m onopolies in  th e  f i r s t  p la c e ,  th e  whole th in g  became 

q u i te  in v o lv ed  and im p ra c tic a l  i n  view of th e  f a c t  th a t  

in  some one o r  some group must be reposed  su p e rv iso ry  

power. V igo rously  d id  Welsh a t ta c k  t h i s  a s p e c t of th e

12. Congressional Beoord. UCII, pt. 3, p. 2161.
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Eoos© Aside from being  tu m ecessax j a t  a l l ,  Walsb

fôttûd th e se  p ro v is io n s  o f  th e  b i l l  im p ra e tia a l  in  them

s e lv e s .

In  e x p la in in g  h is  c o n te n tio n s , Walsh s ta te d  th a t  

when the  S e c re ta ry  of A g r ic u ltu re , upon f in d in g  th a t  a 

com bination had unduly enhanced p r ic e s .  Issued  h is  o rd e r 

to  ’’cease  and d e s la t  th e re fro m ,” the  in te n t io n  was to  

rep o se  in  th e  S e c re ta ry  th e  power to  f i x  p r ic e s .  ’’But 

our f r ie n d s  who a re  u rg in g  t h i s  l e g i s l a t io n  say , ♦That 

i s  n o t  w hat i t  means, and i f  th a t  i s  what i t  means, we 

do n o t want th e  b i l l ;  we do n o t want to  g iv e  th e  a& cre- 

t a r y  of A g ric u ltu re  any such power a t  a l l * ’ ’’^® In  con

t in u in g ,  Walsh asked a q u es tio n  th a t  he was t o  ask  many 

tim es before th e  debate  on th e  meaning o f t h i s  p a r t i c u la r  

se c tio n  was over:

What power do th ey  want to  g iv e  him?
Tott w i l l  se a rch  t h i s  re c o rd  in  v a in  f<n? any 
e x p lan a tio n  from  any source as to  what powar 
th e y  want to  g iv e  th e  ^ c r e t a r y .  fh e  b e s t  
you can g e t from any of them i s  t h a t  th e y  
want to  g iv e  th e  S e c re ta ry  th e  power to  say 
th a t  a p r ic e  charged i s  an unreasonab le  p r i c e , 
b u t n o t to  say  what i s  a re a so n ab le  p r ic e .

To i l l u s t r a t e  tM  p o in t th a t  he was making, Walsh

f o r  th e  f u l l  t e x t  o f  t h i s  p a r t i c u la r  p a r t  o f  th e
Bouse b i l l ,  sec Appendix D.

Congressional Record. Lk.II, pt. h, p. 2163.

16,
I b i d . , 2163.



th e  h y p o th e tic a l  s i t u a t io n  o f a m ilk  producer *s 

a s s o c ia t io n  unduly  enhancing  th e  p r ic e  of m ilk in  a c i t y ;  

i f  th e  S e c re ta ry , upon In v e s t ig a t in g  end se rv in g  n o tic e

on th e  a s s o c ia t io n ,  found th a t  t h i s  was so , he would 

is s u e  the  o rder t h a t  th e  a s s o c ia t io n  should cease and 

d e s i s t  th e re fro m . W alsh ag a in  caked what such an o rder 

would mean. As th e  d eb a te  co n tin u ed . I t  came to  l ig h t  

th a t  no one knew e x a c t ly  j u s t  what was meant by th e  o rd e r 

th e  S e c re ta ry  would i s s u e .  I f  th e  order d id  mean to  

©ease and d e s i s t  from unduly  enhancing th e  p r ic e ,  th en  

th e  S e c re ta ry  of A g r ic u l tu re ,  d e s p i te  the f a c t  th a t  th e  

p ro p o n en ts  o f th e  b i l l  sa id  o th e rw ise , had in d i r e c t ly  

rep o sed  in  him th e  power to  f i x  p r ic e s .  And even i f  

t h i s  were the  r i g h t  c o n s t ru c t io n ,  a s  « a lsh  p o in ted  o u t ,  

from a p r a c t i c a l  s ta n d p o in t i t  had no v a lu e , sim ply  be

cause  th e  o ffe n d in g  company, having  re c e iv e d  th e  n o t ic e ,  

hav ing  a tte n d e d  th e  h e a r in g , and hav ing  re c e iv e d  th e  o rd er 

from th e  S e c re ta ry  o f A g r ic u ltu re ,  cou ld  sim ply low er 

t h e i r  p r ic e s  a h a l f  c e n t or l e s s ,  th u s  making n ecessa ry  

innum erable r e p e t i t i o n s  of the whole pxoceedure.

On th e  o th e r  hand , Walsh wanted to  know what th e  

o rd er would mean in  the  l a s t  a n a ly s is  i f  i t  was meant

G on& ressional Re co rd .  I Z I I ,  p t .  5 , p . 2164,
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t& at th e  o ffen d in g  e s a o e la t lo n  was to  "oeaee a n t  desist**
j f

from r e s t r a in in g  t r a d e  or from m onopolizing. I f  th e  

o rg a n iz a tio n  were n o t a monopoly and were sim ply am «pgsa- 

iz ed  g roup , th en  Walsh w anted to  know o f what value th e  

o rd er would be in  t h i s  in s ta n c e .  S ince th e  o rg a n iz a tio n  

was n o t a monopoly, i t  would seem th e n  th a t  th e  whole 

th in g  would evo lve I t s e l f  back in to  th e  s i tu a t io n  o f  

g iv in g  the S e c re ta ry  o f A g ric u ltu re  th e  power to  c o n tro l  

p r ic e s  i n d i r e c t l y .  Yet on the o th e r hand, i f  th e  aaaoc ia- 

t lo n  were a monopoly unduly enhancing p r ic e s ,  end iWhe 

S e c re ta ry ,  h&ving iceu ed  h is  o rd e r fo r  i t  t o  cease and 

d e s i s t  from  m onopo liz ing , b rough t the o rg a n iz a tio n  in to  

c o u r t s ,  Walsh p o in ted  out th a t  a l l  th e  c o u r t could do

would bo to  d is s o lv e  th e  monopoly; th a t  c e r ta in ly  I t
] 8

cou ld  not f i z  th e  p r ic e .  Saving shown how very  f a u l ty  

th e  b i l l  was in  t h i s  r e s p e c t , Walsh concluded w ith  th e  

fo llo w in g  summary:

The co n c lu s io n  I  re ac h  w ith  r e s p e c t  to  
t h i s  m a tte r  i s  th a t  th e  language of th e  b i l l  
i s  n o t  e x p re s s iv e  a t  a l l  of any c le a r  id ea  
and th a t  in  o p e ra t io n ,  i t  w i l l  be p e r f e c t ly  
n u g a to ry . But . . .  i f  we e lim in a te  th e  f e a 
tu re  o f  monopoly, why should  we in  th e  f u tu re ,  
any more than  in  th e  p a s t , g ive  to  t  he S ecre
ta r y  o f  A g r ic u ltu re  th e  power to  f i x  p r ic e s  
or to  c o n t ro l  th e  th in g  a t  a i l .  C om petition 
has taken c a re  o f  t h i s  th in g  in  th e  p a s t .  Ko 
one has been o b lig e d  to  com plain about th e se  
m a tte rs*  Mo s u i t  has ev e r  been i n s t i t u t e d

18. Congres si onal geeord. IXII, pt. 3, p. 2168.
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e g a ia s t  any o f  theme o rg a n is a tio n s  upon the 
ground th a t  th ey  w ere in im ic a l  to  th e  p u b lie  
w e lf a r e ,  and no one has i n s i s t e d  th a t  th e i r  
p r io e s  ought in  anyw ise to  be e o n # o i le d .
80 I f  you sim ply  e l im in a ts  th e  mo&opQiigtio 
f e a t u r e ,  you to  n o t m eet t o  repose  in  th e  
S e c re ta ry  o f  A g r ic u ltu re  o r any o th e r  o f f i c i a l  
o r body any c o n t r o l l in g  o r  r e g u la to ry  power 
a t  a l l *  L e t th e  o rd in a ry  r u le s  and laws o f ' 
t r a d e  govern and c o n tro l  th e  th ing .*®

So w e ll  had Welsh p re se n te d  th e  ca se  f o r  h is  cam 

b i l l ,  and to rn  to  s te e d s  th e  argument in  fa v o r  o f th e  

House b i l l ,  th a t  fo r  a w h ile  i t  appeared th a t  he would 

be s u c c e s s fu l  in  push ing  h i s  b i l l  th ro u g h , d e s p ite  th e  

condemning s ta tem en t made by Aaron S a p iro , "one o f  th e  

a b l e s t  a u t h o r i t i e s  in  th e  U nited  S ta te s  on eof^operative 

m ark e tin g  end le g a l  co u n se l fo r  more then  f i f t y  co -o p era 

t i v e  a s s o c ia t io n s * ”^® But such was n o t th e  c a s e , fo r  in  

h i s  ch a in  of re a so n in g  * g lsh  had_lsft_gnej#adkJUW&k$ 

and because o f  t h a t  f a t a l  o m issio n . S enato r S te r l in g  

(S ou th  Dakota) was ab le  to  advance th e  %me argument th a t  

was to  undermine th e  v e ry  fo u n d a tio n  o f  W alsh’ s  b i l l .

Said S en a to r S t e r l in g ,  %.*.  a f t e r  g iv in g  some fu r th e r  

th o u g h t to  t h i s  s u b j e c t , my b e l i e f  i s  th a t  th e  s u b s t i tu te  

o f th e  S enate  Oommlttee would c u t  th e  h e a r t  ou t o f  th e

C o n g ress io n a l B eeord , LX II, pt* 0 , p . &1&8.

Q on g recsio n a l S eco rd . IX C I, p t .  p . BOSS. T h is
l e t t e r  readfj ^'#he Walsh am&hdment . . .  w i l l  n o t g iv e  to  th e  
grow ers o f th e  U n ited  S ta te s  any im p o rtan t s in g le  th in g  
which th e y  do n o t  have now in  t h e i r  r i g h t s ,  end w i l l  do 
d e f i n i t e  harm to  c o -o p e ra t io n . T te Walsh amendment wcwild 
be a dangerous s te p  backwards and th e  fa rm er o rganizeticaas 
would r a th e r  see  no l e g i s l a t i o n  a t  a l l  th en  such an a c t ."
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b i l l ,  wo mid re n d e r  n u g a to ry  th e  purpose in ten d ed  to  be 

a t ta in e d  by th e  o r ig in a l  He th e n  vfsnt on to

say th a t  he f e l t  th a t  th e re  was a c lo se  r e la t io n  between 

monopoly o r a ttem p t to  o r e e te  & monopoly and com binations 

and G o n sp lrec le s  In  r e s t r a i n t  o f  t r a d e ;  th e  e rld en o e  

th a t  would f i t  th e  one, would f i t  th e  o th e r . Thus, 

S t e r l i n g 's  o p in io n , farm  o rg a n iz a tio n s  would be h indered  

by rea so n  of tho  f a o t  t h a t  to  p ro secu te  them one would 

need only to  charge t h a t  th e y  w ere m onopolies, and th e  

person  doing so  would noed only  to  p re s e n t th e  same evl*» 

d en ce , had tho  charge been th o t th e  a s a o c la tlo n  was bu t 

an agreem ent in  r e s t r a i n t  o f t r a d e .  To s u b s ta n tia te  

t h i s  c o n te n tio n , S te r l in g  read  from th e  op in ion  o f C h ief 

J u s t i c e  % hlte In  th e  S tandard  O il Cose, in  w hich i t  was 

p o in te d  ou t th a t  in  th e  f i r s t  «an tl ''r  o f th e  Gharman Act 

com binations in  r e s t r a i n t  of tra d e  were fo rb id d en  because 

th e y  were means o f m onopolizing t r a d e ,  w h ile  tho second 

s e c t io n  of th e  a c t  made a l l  th e  more com plete i t s  p ro 

h ib i t io n s  by reason  o f th e  f u o t  th a t  i t  n o t only covered 

th e  scope o f th e  f i r s t  s e c tio n  of th e  a c t ,  but inc luded  

e l l  a ttem p ts  to  ran ch  the  ond p ro h ib i te d . The f u l l  p as

sa g e , a s  quoted by S te r l in g ,  ro a d s :

U ndoubtedly , th e  words * to  m onopolize"

£■}
* GoD&ressionel Record. LUX, pt. S, p . 2219,
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and «œoïiopoXis®* as used in  th e  se c tio n *  reach  
ev ery  a e t  b r in g in g  ebont th e  p ro h ib ite d  r e s u l t s .
The â n b lg ü i ty , i f  any* i s  invo lved  in  d e te m ln -  
Img trh a t i s  in ten d ed  by m onopolies. But t h i s  
am b igu ity  i s  r e a d i ly  d is p e l le d  in  th e  l i g h t  o f 
the ï^ e v io u s  h i s t o r y  of th e  law  of r e s t r a i n t  o f  
t r a d e  to  w hich we have r e f e r r e d ,  and th e  iM lo a -  
t io n  w hich i t  g iv e s  o f  th e  p r a c t i c a l  e v o lu tio n  
by w hich monopoly and th e  a c t s  which produce 
the  same r e s u l t  as monopoly— th a t  i s ,  an undue 
r e s t r a i n t  of th e  co u rse  o f t r a d e ,  a l l  came to  be 
spoken o f a s ,  and to  b e . In d eed , synonymous w ith  
r e s t r a i n t  o f  t r a d e .  In  o th e r  words* hav ing  in  
the  f i r s t  s e c t io n  fo rb id d en  a l l  means o f  monop
o l iz in g  t r a d e —th a t  is *  unduly  r e s t r a in in g  i t  
by means o f  ev e ry  c o n tra c t*  com bination , e t c . — 
the  second s e c t io n  seeks* i f  p o s s ib le ,  to  make 
th e  p r o h ib i t io n s  o f  th e  a c t  a l l  th e  more com* 
p ie te  and p e r f e c t  by em bracing @11 a tte m p ts  t o .  
re a c h  th e  end p ro h ib ite d  by th e  f i r s t  s e c t io n . *

Per once , Walsh had no comeback; he had made a f a t a l  

e r r o r  and he knew i t ,  l a t e r ,  when L enroot (W isconsin) 

was e x p la in in g  th e  same m a t te r ,  Welsh adm itted  h is  m is

ta k e ,  " I f  th e  S en a to r w i l l  pardon me, I  th in k  the  I n te n t  

o f  th e  b i l l  i s  p e r f e c t ly  p la in .  The com binations a re

fo rb id d en  by s e c tio n  1,  because th ey  a lm ost n e c e s s a r i ly
S3lead  to  m o nopo lies ."

22 .
G o n g resslo n a l B eoord, IX TI, p t .  3* p . 8219. 

I b i d . .  2290.
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S tr ik e s  amd' I r j tm c t I o n s .

R a ilro a d  S t r ik e s  and Lookouts,

During th e  second se s s io n  o f  th e  66th  C ongress, th e  

Senate o f  th e  U n ited  S ta te s  was co n s id e rin g  a b i l l ,  th e  

porpose o f  w hich was to  " f u r th e r  r e g u la te  commerce among 

th e  S ta te s  and w ith  fo re ig n  n a tio n s .^ ^ D u rin g  th e  co u rse  

o f  the d e b a te . In w hich S enato r Welsh took p e r t ,  th e re  

WG8 G analderab le  d lso u ea lo n  on th e  passages o f  th e  b i l l  

which were concerned w ith  th e  h an d lin g  of s t r i k e s  end 

lo c k o u ts .

S enato r S ta n le y  (Kentucky) had proposed an amendment 

to  s t r i k e  out e n t i r e l y  f ro n  the b i l l  the s e c tio n s  d e a l

ing  w ith  s t r i k e s .  The c e j o r l t y  of th e  Senate vfos opposed 

to  t h i s ,  many f e e l in g  on th e  m a tte r  the some a s  MoOorMlek

( I l l i n o i s )  th a t  though the p ro v is io n s  were n o t a l l  th a t

could  be asked f o r ,  s t i l l  th ey  were b e t te r  th an  nothing*

When th e  yeas end ney s ware t aken  on th e  S tan ley  Amend-
k:

m ent, th e re  were on ly  25 in favor o f  I t ,  w h ile  40, In 

c lu d in g  W alsh, opposed th e  r e s o lu t io n .  L a te r , S tan ley  

proposed th a t  only  th e  s e c t io n s  d ea lin g  w i t h  th e  p e n a lty

to  be imposed when w o rkers fa l i e d  to  conform to  th e  p ro -

! •  The b i l l  r e f e r r e d  t o ,  was Senate B i l l  3£69; f o r  
th e  h is to r y  o f  t h i s  b i l l ,  see nnngrflaslona l SSSiSâ.» l*ÏX,pî-®, 
p . 9684, o f  th e  s e c t io n ,  Senate B i l l s .
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v ls io f is  dem llng w ith  s t r i k e s ,  be s tr ic k s j i  from th e  h i l l .

T h is  p ro p o s a l,  to o ,  was r e j e c t e e ,  tho  n e l t  ^rgom sat a g a in s t

i t  being  t h a t  to  s t r i k e  ou t th a  s o - c s l le d  ;:o i.a ltj ' s e o tio n s
8

o f th e  b i l l  would leg v e  th e  o th e r s e c t io n s  v a lu e le s s .

F in a l ly  S enato r McCormick ( I l l i n o i s )  o ffe re d  a s  amaad- 

ment w hich in  e f f e o t  j^rovided th a t  any employee or c a r r i e r  

s u b je c t  to  th e  b i l l ,  who sh o u ld  cease  o r  q u i t  work p r io r  

t o ,  o r  w ith in  50 days a f t e r  th e  p u b lic a t io n  o f a r e p o r t  

subm itted  by th e  m ed ia tio n  board  prov ided  f o r  in  th e  b i l l ,  

should  be co n s id e red  g u i l ty  o f a m isdem eaaor, and f in e d . 

T hat t h i s  r e s o lu t io n  co n ta in ed  elem ents' o f  p ro g re a e ite  

l e g i s l a t i o n  l a  o b v io u s . I t  would seem reaso n ab le  th a t  

i t  would n o t  be too much to  e ip e c t  u group o f employees 

to  s t a y  on th e  Job a t  l e a s t  fo r  & p e r io d  of. tim e no lo n g 

e r  thun two months w h ils  th e i r  cash  was in  the  hands o f  

a m ed ia tio n  b o a rd . I t  was c e r t a in ly  p ro g re ss iv e  In  view 

o f th e  f u o t  th a t  by such  an arrangem ent th e  in h a b ita n ts  

o f  a c i t y ,  dependent f o r  t h e i r  d a i ly  e x is te n c e  on th e  

re g u la r  o p e ra t io n s  o f t r a i n s  and o th e r t r a n s p o r ta t io n ,  

i i ig h t  ba sp a re d  A.'Oui fac in g  food sh o r ta g e s  or coul s h o r t

a g e s .

D esp ite  t h i s ,  s e n a to r  Walsh was opposed to  th e  amend*

Congres s io n a l Record, LIX, p t. 1 , pp. 809-814.
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m ent. We o b je c te d , " I t  i s  . . .  In v o la n t s r  y s e rv i  tod© to  

make i t  p an e l to  fom ent, i n c i t e ,  . . .  or conduct a s t r i k e  

In  v io la t io n  o f  th e  f i n a l  a d ju d ic a tio n  of an a r b i t r a l  

b o a rd ."  Z ot on ly  vms i t  in v o lu n ta ry  se rv itu d e  to  do t h a t ,  

b u t ,  bo c o n tin u e d , " i t  i s  no le s s  in v o lu n ta ry  se rv itu d e  

to  make i t  penal In  th e  seme manner to  do th e  same th in g *  

p r io r  to  th e  ad j u d i c a t i o n . % us i t  vfould seem th a t

one reaso n  fo r  -Yalsh^s o p p o s itio n  to  th e  measure wa* th a t  

I t  d en ied  th e  ivorking man h is  r ig h t  to  q u it '.York, w hether 

c lo n e  or In  oocib lnatlon  v rlth  o th e rs  a t any tim e th a t  he 

w lohed. ?o % ± sh  th e  s o - c a l le d  s t r ik e  p ro v is io n s  o f  th e  

o r ig in a l  b i l l  would have been f a r  more p r e f e r a b le ,  f o r  

in  those s e c tio n s  w ere to  be found th e  w ords, " . . .  no

th in g  h e re in  s h e l l  bo ta k e n  t o  deny to  any in d iv id u a l th#  

r i g h t  to  q u it  h i s  onialo;;miQnt fo r  any re a s o n ."  Wot onl] 

d id  th e  proposed amendment tako  t h i s  p r iv i le g e  from 

la b o r  ; TVclsh added, " I  do not. b e lie v e  t h c t  anyone who 

has g iven v e ry  s e r io u s  c o n s id e ra tio n  to  th e  su b je c t can 

doubt t h a t  i t  i s  w h o lly  beyond th e  power o f C ongress."

And in  a n o th e r  In s ta n c e , he co n tin u e d , ffh© Senator from  

I l l D io i s  m lgiit p o s s ib ly  r@.frume h is  amendment to  meet 

th e  o b je c t io n , but I  V enture to  s^y  th a t  a s  i t  s ta n d s .

Congressional Record. U%, pt. 1, p. 818.
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i t  eaan o t p o s s ib ly  be su s ta iiie d  a s  a o o n s t i t t t t io a a l  e n a e t-

Thos fo r  two r e a s ^ s  the r e s o lu t io n  was o b je o tlo n -  

a b le  to  ^ n a t o r  Walsh* I t  took  from la b o r  th e  r i g h t  to  

s t r i k e ,  and in  so do ing  i t  im s une one t i  t  u tio n a  1 . Which 

o f  th e s e  o b je c tio n s  was paramount in  h is  mind? H is r e p u ta 

t io n  a s  a s t r i c t  o o n s t i t a t i o n a l i s t  would iM io a te  t h a t  

he o b je c te d  to  th e  m easure p r im a r ily  m  t h a t  b as is*  Y et, 

on th e  o th e r  hand , in  view o f  th e  f a c t  t h a t  th e  r e s o lu t io n  

i t s e l f  was d e c id ed ly  p ro g re s s iv e , and th e  f a c t  th a t  Walsh 

had shown h im se lf  in  s e v e ra l  in s ta n c e s  t o  be q u ite  l i b e r a l  

in  h is  in te r p r e ta t io n  o f  th e  C o n s t i tu t io n ,  one m ight ques

t io n  w hether Che c o n s t i t u t i o n a l i t y  o f  th e  measure was h is  

c h ie f  reaso n  f o r  o b je c t io n .

Fro® a n o th e r  app roach , Walsh a tta c k e d  th e  r e s o lu t io n  

a t  hand , f h l s  tim e h i s  c r i t i c i s m  c e n te re d  on and about 

th e  a r b i t r a l  board which was provided fo r  in  the b i l l  to  

s e t t l e  th e  d is p u te s  o f  la b o r  and c a p i t a l  a s  th e y  a ro s e .

To Walsh th e  a r b i t r a l  board  re p re se n te d  a " f a t a l  v ice* 

in  th e  p lan  o ffe re d  by th e  S enato r from I l l i n o i s *  Walsh 

b e liev e d  th a t  th e  board c a l le d  upon to  s e t t l e  th e  d is p u te  

a t  hand, knowing t W t  a f t e r  a l l  was s a id  and done a s t r ik e  

s i g h t  s t i l l  e n su e , would be a c t in g  under the  " g r e a te s t

G ciw trccaional R ecord. I IX , p t .  1 , p .  $14*
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p o s s ib le  eoEapanotioii to  re n d e r  a d é c is io n  w hich in c l in e s  

beyond whet ju e t lo e  would r e q u i r e  toward tha  demands o f  

th o se  %6o m igh t th u s  have p r e c ip i ta te d  th e  s t r i k e . *5 

Walsh f e l t  th a t  under McOormick’ s  p lan  th e  a r b i t r a l  t r i 

b unal would be under e x a c t ly  th e  same kind o f ccm pulsion 

t h a t  Googress had been u n d e r, a t  th e  tim e o f  th e  passage 

o f  th e  Adamson Act.® C o n tin u in g , Walsh s ta te d  t h a t ,  when

ev e r th e  r i g h t  o f  th e  la b o r in g  man to  s t r ik e  was taken  

away, a t r ib u n a l  m ust be g iv e n  h im , b e fo re  which he m ight 

go to  be heard  co n ce rn in g  h is  g r ie v a n c e . T h is being  done, 

Walsh thiffit ag reed  t h a t  th e  wcn?kingman ought to  y ie ld  

c h e e r fu l  obedience to  th e  jfudpaent ren d e red . I t  would 

appear h e r e ,  from  th e  above, th a t  Walsh was c o n t r a d ic t -  

in g  h im s e lf .  So-w ver, h i s  n e x t s ta tem en t removes any 

doubt or q u e s tio n  o f  th a t  s o r t .  "But th a t  t r ib u n a l  ought 

to  be f a i r l y  c o n s t i tu te d *  I t  ought to  be so c o n s t i tu te d  

a s  t h a t  t læ re  can be no doubt th a t  j u s t i c e  w i l l  be done.

5 . G o n g reaslo n a l R eco rd . LIX, p t .  1 , p . 818.

£ b M . , 818, In  co n n ec tio n  w ith  th e  Adamson A ct, 
W alsh rem arked t h a t  he thought th e  Congress o f  th e  U nited  
S ta te s  was e n t i r e l y  j u s t i f i e d  in  th e  l e g i s l a t io n  e t  t h a t  
tim e . S aid  W , " I t  was en ac te d  a t  t h a t  tim e n o t because 
th e  p r in c ip le  inv o lv ed  o r th e  remedy i t  provided  we deemed 
to  b e  e n t i r e l y  j u s t  and r i g h t .  There can be no doubt t h a t  
many y ie ld e d  t M l r  judgem ent, i f  they  had my  abou t th e  
m a t te r ,  s im p ly  to  a v e r t  . . .  a c a ta s tro p h e ."

i M i - »  818 .
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TM Qhme rem ark th e  w r i t e r  f e e l s  to  b e , im a way, th e  

key t o  W alsh*8 e n t i r e  p o a i t im  on th e  q n ee tio n  o f  th e  

MeGormiek Amendment. I t  i s  obeions now, though th e re  

m ight hare  been doubt b e fo re , th a t  Walsh d id  approve o f  

th e  th e o ry  behind M eComick*s amendment. I t  i s  e v id e n t, 

to o , th a t  he d id  n o t oppose i t  p u re ly  on th e  ground th a t  

i t  was u n e o n e t i tu t lo n a l , though a t  f i r s t  g lan ce  such a 

eo ne lue ioo  m ight be draw n. In  th e o ry , MeCormlek*a p lan  

was p r o c e s s i v e ,  and so s t e a l i n g  t o  W alsh, b u t h i s  w ords,
i

. . .  i t  [ th e  t r i h h w l ]  ought to  be so  c o n s t i tu te d  a s  

th a t  th e re  can be no doubt th a t  j u s t i e e  w i l l  be done,*' 

prove co n o lu a iv e ly  th a t  Walsh f e l t  t h a t  in  a c tu a l  opera

t io n  th e  p lan  would n o t have been p ro g re s s iv e . In  o th e r  

w ords, had i t  been a rran g ed  to  c o n s t i tu t e  th e  a r b i l^ a l  

board of n o th in g  s h o r t  o f  heaven ly  b e in g s , Walsh would, 

one f e e l s ,  have been in  favtar of th e  amendment from  the 

beg inn ing  to  th e  end .
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l a  Ja tg®  foi®  f*  Park®? was momlmated tm  %î®

Saprame C ourt by P résidais t  Boovar* thla uom iaatlon  s t i r 

re d  up a e o a s id e ra b le  amount o f  argumwst amd d eb a te  t a  

tM  C a tte d  S ta te s  ^ a a t e ,  t a  whtoh îboiaas Walsh ^ o k  ao  

em ail part*®  S en a to r Welsh g r e a t ly  opposed th e  eoaftrm a- 

ticaa o f P a rk e r a s  a Supreme C ourt f u e t t e e , bae iag  h is  

o p p o s tt to a  m ata ly  upon two l e g a l  e a se s  in  which P a rk e r ’ s 

a c t io n s  w ere e r i t i e i z e d .

f i r s t  in s ta n c e  w hich s h a l l  be tak en  up h e re  was 

th e  s o - c a l le d  Bar n e ss  Case in  w hich P ark e r had ac ted  a s  

a gowernment counsel*  T h is  e a se  a ro se  as a r e s u l t  o f 

th e  governm ent’s  a ttem p t t o  d isp o se  o f th e  ex cess  h a rn e ss
Q

on hand f o i l  owl th e  World War* I n  o rd e r  to  e f f e c t  th e

For com plete r e f e r e n c e s  w ith  re g a rd  to  fudge 
P a rk e r ’s  nom ination* see C o n g ressio n a l Beoord* IJXXI* 
p t .  12 , p* 312 o f  th e  seeil<®  inèex*

Q
* I n  g iv in g  th e  f a c t s  o f  th e  Sarneas ease* Welsh 

e x p la in e d , ***. t h i s  was a p ro se c u tio n  o f one o f what 
were known a s  th e  w ar frau d  c a s e s .  I t  w i l l  be r e c a l le d  
t h a t  upon th e  incom ing o f Whe S ard in g  a d m in is tra tio n  * th e  
than  A tto rn ey  G e n e ra l, Mr* Oeugherty* appeared  b e fo re  th e  
G ongress and re p re s e n te d  t h a t  g ig a n t ic  f ra u d s  had occurred  
d u rin g  o r  im m edia te ly  fo llo w in g  th e  Whrld War, and he a We
ed fo r  an a p p ro p r ia t io n  f o r  th e  purpose o f  in v e s t ig a t in g  
and p ro s e c u tin g  th o se  g u i l t y  o f  such f ra u d s . The Congress 
responded  by making an a p p ro p r ia t io n  o f which
amount sms p laced  a t  th e  d is p o s a l  o f th e  Department o f  
f u a t i c e  f o r  th e  purpose o f  c a r ry in g  on th e  p rosecu tion*
I t  a f te rw a rd s  t r a n s p i r e d  t h a t  som ething l ik e  10§ law yers 
w ere app o in ted  f o r  the purpose o f  conducting  th e  work* 
(o(®td* p .  8 3 .)
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s a le , i t  beeoms aeeesssry  to  make a surfoy aaà Ijaepeor 

tlom . I t  was obarged th a t those à ire e t iû g  th e  sorvey 

had been eorropted by t ^  defaodaots of the case in  order 

th a t  favorable ac tion  might be secured fo r  them, (hi the 

b a # 8  of th i s  ca se , Walah proceeded to show, desp ite  op

p o s itio n , th a t Judge Parker, a s id e  from being an tagon istic  

to  lab o r, erred  mnch in  h is  thoroughness and competency 

as a lawyer and judge,

Walsh in  th is  Instance based h ia  argument on the in -  

B truotions which Judge Gromer, who presided in  the Berness 

Case, had given the ju ry  a t  the elose of a t r i a l  which had 

Gonsuasd alm ost eleven days.10 The essence of th is  address 

by Groner was a review of the evidence presented and h is  

opinion in  which, find ing  the evidence fo r  conviction qu ite  

lack ing , he s ta te d  th a t  " i t  was Imposslbls fo r a man who 

i s  honest in  h is  convictions to  reach the conclusion th a t 

the defendants a re  g u ilty  o f the ctlme c h a rg e d ."^  Regard- 

ing th is  add ress, Walsh eoamented, **If I  were a proseeut-

Later i t  was d isclosed  th a t  the Department of Ju s tic e , a f te r  
some years ckT e f f o r t ,  something l ik e  s ix  or seven y ears , 
and securing no conviction in any caae, had abandoned the 
whole e f f o r t .  This case belonged to  th a t category* Con
g ress io n a l Record. U X II, p t .  8 , pp. 8021-808&,

yior th e  complete te x t o f th is  address, see Con
g ressiona l Record, m i l ,  pt* 8 , pp. 8023-8086.

Ibid. , #06.
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lag  a tto rn ey  and found m yself sub jeo t to  oommamt of th la

o h a ra s te r  from  the judge on the benoh* I  should be so  hu

m ilia ted  a s  to  prom pt me to  abandon the prso tio©  of law .**^ 

In  d is c u s s in g  the c a s e ,  Walsh b r in g s  out th e  f a c t  

th a t  I t  was charged th a t  the defendants had Induced th e  

government s a le s  manager to  re fu se  clearances and p erm its  

f o r  s a le  of harness. A ll the evidence th a t  the govern

ment had to  s u s ta in  th a t  charge was the evidence o f a w it

n e s s  named Bosson* In  t h i s  co n n e c tio n , Walsh reed  th e  

follow ing from G roner'e In a trao tio n s  to  the ju ry :

Captain Doeson says th a t he was delayed
in  g e t t in g  c le a r a n c e s .  He doeen*t p u t h is  
f in g e r  on any p a r tic u la r  b id , any p a r t i c u la r  
p ro p e r ty  t h a t  be had . . .  wanted . . .  and say : 

went to  t h i s  defendant Mors© and asked him 
t o  allow  me to  c le a r  t h i s  property  fo r  sa le ,"
And y e t , the defendants in  th e ir  behalf showed 
to  my d ec ided  amazement th a t  th e re  were as a 
r e s u l t  o f papers taken from the government 
f i l e s  and in  th e  p o sse ss io n  o f th e  government, 
a t  l e a s t  four req u ests  fo r  c learances cover
ing th ie  h a rn e ss  made in  th e  u su a l cou rse  from 
the p roperty  d iv is io n  to the s a le s  d iv ision  
which co n ta in ed  Mr* Morse*e v isa  a f t e r  the 
r e c e ip t  o f  th e se  a p p lica tio n s  in  h is  o ff ic e .

To such a sk ille d  lawyer as W alsh, i t  was a lm ost inconceiv

able th a t  such  a s i t u a t i o n  could  have ever occurred. To 

him there was only one explanation  fo r the fa c t th a t ,  in  

regard  to t h i s  charge the government was a ttem pting to

is*  Congressional Record. IX f l l ,  p t .  8, p . 8106, 

I b id . .  8106.
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«tëtelu#  evlAwnae had bean produced rij&ht from % » lr 

f l l a a  to  the  o on tra ry , aW auoh aa oxplanatlon ravaaled 

U ttar iaaompataaoe on the p a r t of the goveromaat aminaal. 

W#lah asserted t

There I s  no azplauatloa# Wo e re  faoad 
w ith  j u s t  e x a c tly  th a t  h i t s a t l o n ,  and we am , 
ohllgad to  suapect simply th a t  Judge P a rk e r  
had mot stud ied  h is  case  and did n o t  know 
what the erldanee in  the m atter was with ro -  
s f e e t  to  th e  very  eharge th a t  had been m a d e ., . .
I  regard th is  as 8 very serious Imputation 
upon e ith e r  the p ro fe s s io n # !  i n t e g r i t y  or the 
p ro fessio n a l industry  of Judge Parkor.-'-*

In ccmtlnalng h ia  d lscuasloh of the Sam ess Oaae,

Walsh read again to  the  Senate froei Judge 3roner*s in-'

a truo tiona to  the jury:

. . .  eould any jury  in  th is  f re e  land of ours 
undertake to  stigm atize a s  t r a i to r® , four or 
five of th e ir  feiloiv citizen®  upon auoh ev l- 
danee a s  t h a t ,  and oould any c o u r t,  g en tle - 
men o f  the  ju ry , w ith courage—and when courts 
lose co u rag e , the fo undation  stone  o f  our gov» 
ermmemt la  in  p e r l l—allow u verdict.)w seC 
upon evidence o f t h a t  kind to  s ta n d ? ^

I n  view of such remarks, i t  was d isgusting  and i ro n ic  to  

Walsh t h a t  a remark by Groner during th e  course o f  hi® 

add ress, to  the e f f e c t  t h a t  the counsel fo r the govern

ment had shown a b i l i t y  and fa irn e s s , should he used as 

an argum ent in  favor of the oonfirmation of Judge P aiker, 

as was a l e t t e r  w ritten  to  S enator Norse f l lo r r i s ,  sic  ^

Cohgreselon@1 Record, ÏXSIÎ, pt. #, p. 8107,

I b i d . . 8106.
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a t  ttos tim e th e s e  p ro eee^ lo g e  w ere g e la g  m  in  th e  S en a te , 

whleh s ta te d  t h a t  P arker*  s  ©cajdnot had in  ev e ry  way e®n- 

farm ed to  tW  " h ig h e s t  s ta n d a rd s  o f the p ro fe s s io n ,

Walsh emphasized;

I t  ta k e s  a good many p le a s a n t ©empli- 
m ent8 to  overeoms th e  s i g n i f i e anee o f  th e  
oemmants o f  th e  t r i a l  © onrt. I  # o n ld  l i k e  
to  ask  any  law yer upm  t h i s  f lo o r  how he wonM 
f e e l  i f ,  # t  th e  e lo s e  o f  a ease  w hich he p re 
se n te d  to  a c o u r t— a ease  the  t r i a l  o f  which 
conenmed 11 days— th e  c o u r t  had d isp o sed  o f  
th e  e a se  w ith  a comment o f  th a t  c h a ra c te r?
What k in d  o f e t r i b u t e  would i t  be to  h i s  
In d u s try  in  s e a rc h in g  o u t th e  f a c t s  o f  th e  
c a s e , h i s  s a g a c i ty  and h is  le a rn in g  i s  the  
law , h i s  a b i l i t y  t o  an a ly ze  ev id en ce , to  have 
comments o f  t M t  c h a ra c te r  upon th e  case  which 
he subm itted?*"

Thus i t  was t h a t ,  on th e  sc o re  o f  P ark er* s  inoompetency 

in  th e  H arness C ase, Walah th o ro u g h ly  re v e a le d  him a s  be

in g  an y th in g  bu t a d e s i r a b le  a d d i t io n  to  the  Supreme C ourt 

o f  the  C n ite d  S ta te s .

The second case  in  which Judge P ark er* s a c tio n s  were 

s e r io u s ly  c r i t i c i z e d  by Walsh was th a t  o f  th e  In te rn a t io n 

a l  O rg an iza tio n  o f  U n ited  Mine W orkers v .  th e  Ja c k e t

C rom er's  w ords i n  t h i s  in s ta n c e  w ere; **There 
was n o th in g  in  Judge P a r k e r 's  conduct in  th a t  case  vdiioh 
was p ro p e r ly  th e  s u b je c t  o f  a d v e rse  c r i t i c i s m ,  n o r was 
th e re  a t  any tim e d u rin g  th e  t r i a l .  H is p a r t  in  the  
conduct o f th e  c a se  ccmmended i t s e l f  to  me a s  eoufoxming 
in  a l l  r e s p e c ts  to  # ie  h ig h e s t  s ta n d a rd s  o f  th e  p ro fe s 
s io n ,  and th e r e fo r e  [ l l  pronounce as w holly  u n ju s t and 
w ith o u t w a rra n t any and ev e ry  im p lic a tio n  to  tim c o n tra ry , 
(signed} D. 1 .  Crom er.

PQJs^gQgsional H ecord. IX O I ,  p t .  8 , p . 8106.
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aM  CÎqIe© l a  tiæ  eam» had e r iæ m

ma a r e m i t  o f  th e  Isstiam ee o f  am Im jemetlom t y  a  â l s t r i e t

ja % e  Of West V irg in ie   ̂ aphol&img th e  s a a o t l ty  o f  a y e l -

low-4og e o n tra o t. a g roap  o f  ooal mimers employed

by th e  Red Ja o k e t Goal Gompamy were p reven ted  from jo in *

in g  th e  B a ite d  Mine W orkers. The l a t t e r  o rg ea lza tlo m

e o n te s te d  th e  a e t io n  o f  th e  W est V irg in ia  d i s t r i c t  e o u r t ,

and th e  ca se  e v e n ta a l ly  reach ed  th e  B a ited  S ta te s  G lre o lt

G oort of A ppeals where Judge P a rk e r  upheld th e  d e c is io n

o f th e  low er co u rt*

I t  was argued by th e  f r ie n d s  o f  P ark er t h a t  because

th e  Supreme C ourt h ad , in  th e  Eitohman Case, Upheld a

s im ila r  c o n t r a c t ,  P a rk e r  was c o n s tra in e d  to  a c t  in  the
19manner t h a t  he d id .  Though th e r e  m ight have been some

th in g  to  th e  argum ent t h a t  P ark er was c o n s tra in e d  to  f o l -  

Icey, in  h is  c a s e , th e  r u l in g  o f  th e  Supreme C ourt in  th e  

Eitohman C ase , Walsh f e l t  t h a t  he m ight have done o th e r -

i®* % l s  ease  may he found in  th e  government docu
m ents l i s t e d  a s  18  W&Û.* (8s*) ^ 9 *

In  t h i s  p e r t i c t t l a r  c a s e ,  th e  C irw u lt C ourt o f 
A ppeals had re v e rse d  th e  o p in io n  o f th e  low er cou rt*
Judge P r i tc h a rd  had p re s id e d . Cm reach in g  th e  Supreme 
C o u r t, th e  de#%di(m o f  Judge P r i tc h a rd  had been reversed*

T h is ca se  may be found in  th e  government documents 
under 845 BS 889 . A good accoun t o f  i t  may « I s o  be found 
in  th e  a r t i c l e ,  ♦ 'C o llec tiv e  B arg a in in g  b e fo re  th e  Supreme 
C ourt"  by Thtmae R* P cw e ll. P o l i t i c a l  Science Q u a rte r ly . 
Septem ber, 191», Z Z M II, pp . 396-489*
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w is e , mû  w ith  t h i s  a t t i t s d ©  Walsh b a l l t  h i s  o p p o s itio n  

and argommit a g a in s t  th e  eon flnm atlon  o f  P a r k e r 's  a p p o in t-  

ment to  tW  Supreme Cohort* Welsh b e l le te d  t h a t  P erîœ r 

had n o t  s ta id le i  th e  Bltohm m  Case a s  th o ro n g h ly  a s  he 

e o n ld , befo re  re n d e r in g  h i s  own d eo le lo n  In  th e  Red J a e k e t 

C ase; t h a t ,  had P a rk e r  known th e  ea se  th o rough ly  and had 

he been in  sympathy w ith  the m in e rs , he oould n o t have 

h elped  bu t a d v e r t  to  th a t  sympathy In  one form o r an o th e r

in  h i s  o p in io n , even though in  the  en d , he had f e l t  con

s t r a in e d  t o  fo llo w  th e  r u l in g  o f th e  Supreme C o u rt; In  

f a c t ,  Walsh a s s o r te d :

There i s  a b s o lu te ly  n o th in g  w hat
ever in  th e  d e c is io n  o f fudge P ark er or in  
what he s a id  in  th e  o p in io n  th a t  le a d s  us
to  b e l ie v e  th a t  he i s  n o t  e n tir« d y  In  sym
p a th y  w ith  th e  doctarine o f  th e  M tohman 
Case aW  w ith  t h e  idea  t h a t  th e  s o -c a lle d  
"yellGW-dog* c o n t r a c t  i s  p ro te c te d  by the  
C o n s t i tu t io n  o f th e  U n ited  S ta te s  and i s ,  
so f a r  a s  t h a t  l a  co n cern ed , a p e r f e c t ly  
j u s t i f i a b l e  a rran g em en t.^^

To back up h i s  s ta tem en t h e i e ,  Welsh quoted a t  c o n s id e rab le

le n g th ,  n o t on ly  the op in io n  g iv en  by fudge P r lto h a rd

when he had re v e rs e d  th© d e c is io n  o f  th e  low er ccm rt in

th e  Hltchman C ase, b u t a ls o  from  the d is s e n tin g  op in ion

g iv en  by f u s t i e e  S ra n d e ls  when th e  case reach ed  th e  Supreme

SO.
Congre salonal BmccW. ÏXSII, pt. 8, p. 8108.
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I t  i s  wcH*thwiiil« t o  mote b r i e f l y ,  i a  o rd e r  to  

e s ta b l i s h  W alsh’s s tand  more o l s a r l y ,  th e  g i s t  o f  the 

q a o ta t io s s  from th ese  o p ia io a s .  la d g s  P r i tc h a rd  poijsted 

o a t  th a t  th e  g r ^ t h  aod developm ent of the oommoo law 

had cone ahotit a t  a time sben p ro p e r ty  r ig h t s  had been 

p laced  above p e rso n a l r i g h t s ;  th a t  the dominatica i o f  the 

working c la s s  by the  landowner had been com plete and ab

s o lu te .  Be f a r th e r  pointed o u t t h a t  th e  i n d u s t r i a l  d e - 

velopm m t of the world in  the l a s t  h a lf  o e n tu ry  had been 

such as to  amke i t  n e c e ssa ry  f o r  the c o u r ts  to  ta k e  a 

bro ad er view w ith  r%@rd to q u es tio n s  p e r ta in in g  to  la b o r  

and c a p ita l*  Judge P r itc h a rd  a ls o  expressed  the idea 

t h a t  th e  la b o rin g  man should  have as much p ro ta c t io n  from 

th e  c o u r ts  in  a s s e r t in g  h is  r ig h t s  a s  th e  c a p i t a l i s t s  

re c e iv e d  in  uphold ing  h is  i n t e r e s t s .  In  r e f e r r in g  to  

th e  yellow-dog c o n tra c t  @s#loy@d in  th e  Hitcbmaa C ase, 

b o th  o f th e  j u s t i c e s  concluded th a t  th a t  c o n t r a c t  had n o t 

been broken . In  r e s p e c t  to  th ese  rem arks by Judge P r i t 

chard  and J u s t i c e  % a n d e is ,  Walsh s ta te d :

. . .a l th o u g h  t* e  le a rn e d  Judge P ritchard  c a lle d  
a t t e n t io n  to  th e  f a c t  th a t  th e re  was no v io la #  
t io n  o f th e  c o n t r a c t  in  in d u c in g  th e  employees 
to  % alt th e  p l a i n t i f f ’ s employment and jo in  
the  o n io n , and , a lth o u g h  Mr. J u s t i c e  S ran d e ls

fh e  f u l l  t e x t  o f th e s e  e x c e rp ts  from th e  o p in io n s  
o f Judge P r i tc h a rd  and J u s t i c e  B randeis may be found in  
Appendix 1 .



#0.

l a  M s  lls s e D tif lg  o p ia io o  c a l le d  a tte n tio n  to  
th a t»  th e  fte e ls iœ  o f Jadge Parker w ithout 
e re a  adverting  to  th e  eo n tra e t or even quot
ing i t  i n  th e  op in io n  anyw here, charged the  
d efen d an ts  in  th a t  case w ith  hav ing  induced 
th e  p l a i n t i f f ’ s  em ployees to  v io la te  t h e i r  
c m t r e c t ,  and th e y  were e n jo in ed  from co n tin u 
in g  to  do s o .  I  am l e f t  w ith  th e  im pression  
th a t  th e  le a rn e d  Judge P a rk er wen e i th e r  
e n t i r e l y  i n d i f f e r e n t  to  these c o n s id e ré t io n s  
th u s  advanced by . . .  Judge P rit© h e rd , o r he 
was cot 1 r e ly  in  sympathy with th e  y s llo w -
dog c o n t r a c t .

C le a r ly  th en , from W alsh’ a s tan d  on the cm flrm e- 

tio f l of Judge P arker’s appointmaiit to  th e  aupreme C ourt, 

i t  i s  quite evident th a t  h i s  primary motive was th e  cause 

o f la b o r . One finds in  th is  Instance no tra c e s  of con

se rv a tism , no in d ica tio n  of c lin g in g  to  precedent; th e  

very f a c t  th a t he pointed out th a t  Parker might have ta k 

en a d if fe re n t point of view in  the Bsm ess Case than  

t h a t  which th e  Supreme C ourt had taken in  th e  Hitchmaa 

Case proves t h i s .  The c o n s t i tu t io n a l  aspects cf th e  

s a n c t i ty  of co n trac ts  d id  not a l t e r  Walsh’s course in  

regard to  Judge P arker’s ac tio n s  i n  any way, M s c lo s 

in g  remarks on the Parker case c le a r ly  Ind ica te  him to  

be t r u ly  progressive:

1 b e liev e , Mr. P res id en t, th a t we would
n o t he discharging th e  du ty  with which we a re  
charged to  p r o te c t  in  i t s  In te g r ity  th is  g rea t
c o u r t ,  th e  f i n a l  a r b i t e r  o f  th e  l i v e s  and 
l i b e r t i e s  of the American people under th e  
C o n s ti tu t io n  o f  th e  CM te d  S ta te s ,  unless we

Congressional Record. pt. 8, p. 8108.
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Bür# t a  so  f a r  a s  # s  c a s ,  tfeat 
mors l a  coss<m@a@@ « I th  modéra views c o so e ra -  
I s g  th e  r e l s t l o a s  o f  la b o r  and se p t t e l  tb e a  
l a  Jmdge P a rk e r .m h e ll be s e le c te d  f o r  th e  
aapreme G o o rt.

8om ar#sslo& #l B ecord . L X O I, p t .  0 ,  p . 8110.

W bea th e  yeas end nays w ere ta k e s  o s  th e  q u es tio n  o f  
th e  confirm ation o f  Jodg® P a rk e r , th e  v o te  was very c lo s e ,  
th e re  being  39 yeas and o n ly  41 nay».
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ï ^ g is la M o a .

During the f i r s t  s o s s la a  o f  the  fEaâ* Gomgress, th e

Senate of th e  % it@ 4 S ta te s  eoneldered a b i l l ,  the p r l

mary pmrpose o f  which wee to  bring abou t r e l i e f  fr<m

c e r t a in  abuses growing out of th e  issuance o f  in ju n o tio a s*

Some of the abuses t h a t  th e  b i l l  intended to  c o r re c t  w ere,

a s  Senator B ebert (Rhode Is land ) pointed out:

1 .  The is s u a a e e  o f  r e s t r a in in g  o rd e rs  with
out any n o t ic e  whatever.

3 . The is s n a n c e  o f  temporary In junctions a t  
l e a s t  upon experte a f f i d a v i t s .

3 .  The use o f  genera l language in  the r e 
s t r a in in g  order so th a t  the ordinary person to  
whom i t  was d l r e e te d  was unable to  t a l l  whether 
or no t a c e r ta in  a c t f e l l  w ith in  the condemna
t io n  of th e  o rd e r  o r  n o t ,

d . The issuance of In junctlona upon what 
i s  known a s  the yellow-dog c o n t r a c t .

5 . .The issuance o f  In junctions r e s t r a i n 
ing  th e  do ing  o f a c t s  c l e a r ly  le g a l  in  them
se lves.*®

Thomas Walsh was bmhiad tb i a  p a r tic u la r  b i l l

and he took considerab le  p a r t  in  th e  debate on i t .  Espe

c i a l l y  was he ag a in s t th e  p r a c t ic e  o f is s u in g  in ju n c t io n s

• The b i l l  r e f e r r e d  to  here was Senate B i l l  955, 
to  aawnd th e  j u d i c i a l  code and to  d e f in e  th e  l im its  of 
th e  ju r i s d ic t io n  o f  c o u r ts  s i t t i n g  in  e q u i ty .  Edr the 
h is to ry  of t h i s  b i l l ,  see G ongressional Beoord. IdOCf, 
p t .  15, p* G85. See a l s o ,  f o r  th e  b i l l  as was con
s id e re d  by the S e n a te , S enate  R epo rt 153, in  Senate 
R ep o rts  =for the  93nd Congress, 1 s t  S e ss io n , Ho'.'' ¥4sy-*

OK -S-" Congressional Record. IXIV, pt. 5, p. 4677.
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npholdlng thM BOM^elled "yeU w -dog" acmtra#ts«

h ia  s M r e s s  cai th e  s a h je e t  o f th e  e o e r ts  

&UÛ the yello#-dog e o n tra e t , Walsh f i r s t  d ise a sse d  the 

th r e e  Sapreme C ourt c a s e s  o f Adair v s . The U nited  S ta te s ,  

Goppage v s .  K ansas, and Hltehsma Goal and Coke Co. v s . 

M itc h e l l ,  i n  which th e  v a l id i ty  of the yellow-dog c cm t r a c t
rag

was u p h e ld . The f i r s t  two c a s e s  arose as  a r e s u l t  o f  

s t a t u t e s  making i t  a c r im in a l  o f fe n se  to  ex ac t o f  em

p lo y ees  such c o n t r a c ts ,  w h ile  in  th e  ca se  of Eitchman 

Goal and Coke Go. v s .  M itc h e ll  th e  q u es tio n  as  to th e  

a u th o r i ty  of G ocgress or th e  S ta te s  to  l e g i s l a t e  r e s t r i c t 

in g  the yellow-dog c o n tr a c t  was no t presented . Ths c o u r t ,  

on th e  b a s is  o f  such a c o n t r a c t ,  upheld an in j# n c ti< m .

A3 quoted by W alsh, th e  m a jo r i ty  op in io n  in  th e  Adair 

Gaae was a s  follow»;

i t  was th e  le g a l  r i g h t  of th e  d e fe n d a n t,
A dair—however unwise such a co u rse  m ight have 
been—to  d isc h e rg e  Goppage because o f h i s  be
in g  a mW ber o f  a la b o r  (o rg an iza tio n , a s  I t  was 
th e  le g a l  r i g h t  o f  Goppage, i f  he saw f i t  to  
do so— however unwise such a co u rse  on h i#  p a r t  
m ight have been—to  q u it  th e  serv ice  in  which 
he was engaged , because th e  defendant employed 
some p e rso n s  who were n o t  members o f  a la b o r  
a rg an iza tlan . In  a l l  such p a r tic u la rs  th e  
employer end th e  employe© have equa lity  o f  r ig h t

These th re e  oases a re  l i s t e d  in  the government
documents under; A dair v s .  U nited  S ta te s ,  SOS U. S . 161; 
Goppage v s .  K ansas, 236 U. S* 1 ; Hitchman Goal and Coke 
Co* v s .  M itch e ll, 246 U . S . 232. A good d isc u s s io n  o f  
them  may a ls o  be found in  tl®  a r t i c l e ,  **Goliactive Bar
g a in in g  b e fo re  th e  Supreme Qourt*** Thomas R. Pow ell. 
P o l i t i c a l  ae ien o e  Q u arte rly , i m i l  * Septem ber, 19&8, pp. 
396-42» .



04.

asâ  any l e g i s l a t i o n  tJ to t d is tu rb s  th a t eq u a l
i t y  I s  »» a r b i t r a r y  ia te rfe ren a a  w ith  th e  
l ib e r ty  of o o n tra e t  e& ieh no govoriismat earn 
l e g a l l y  j u s t i f y .

And from  th e  opinion in  the  Coppage C ase, Walsh re a d ;

To ask  a man t o  agree in  advanoe to  re 
f ra in  from a f f i l i a t io n  w ith  the union w hile  
re ta in in g  a e e r t e in  position  o f employment
i s  not to  ask him to  give up any p a rt of h is  
c o n s t i tu t io n a l  freedom . Be i s  f re e  to  d e c lin e  
the employment on th o se  te rm s , j u s t  as th e  
employer may d e c lin e  to  o ffe r employment on 
any other.,t«arms, fo r ' ' i t  takes two to  make a 
b a ig e in ." * ?

"Both of these decisions proceed upon the  assum ption 

th a t both of the p a r t i e s  t o  th e  co n te  t o t  stand  upon an 

e n tire  © q u ality  of fo o t in g , # te r e a s ,  as a m atter o f c o u rse , 

everybody in  th e se  days recognizes th a t  they  stand on no 

such fo o t in g ,"  Walsh commented.

To Welsh the d issen tin g  o p in io n  in  th e  Coppage Case, 

a s  was expressed  by J u s t i c e  Day, was much more in  conson

ance w ith  h is  own view s and in  keeping w ith th e  p re s e n t-  

day s itu a tio n  o f  c a p i t a l  and lab o r. The w ords, " l i b e r ty  

o f making c o n t r a s ts  i s  s u b je c t  to  c o n d itio n s  in  th e  i n t e r e s t  

o f  th e  public w elfare , and which s h a l l  p r e v a i l—p r in c ip le  

or cond ition—cannot be defined by any p re c is e  and u n iv e rs a l  

fo rm u la e x p re s s e d  to th e  l e t t e r  W alsh 's  own p r a c t ic a l

G oh^rccclcncl R ecord . IjOCV, p t . 5 ,  p . 4677. See 
Appendix y .
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w tlo o k  m  th e  m a t t e r , ^  In  f a r th e r  re fe re n c e  to  t h i s  

© pinion, Walsh showed th a t  hy th e  v e ry  f a c t  th a t  an em

ployee mast p ro v id e  f o r  h is  fam ily  a s  w e ll as  h im s e lf , 

i f  th e y  would l i v e ,  the employee was d e f in i te ly  c m s t r a in 

ed to  e n te r  in to  such a c o n tr a c t  no m a tte r  how much to  

hie d is l ik in g  such a s i tu a t io n  might do. For th a t  reaso n  

th e re  was no such th ing  as s fo o tin g  of e q u a l i ty  between 

the employer end the em ployee; th e re fo re , "con trac ts  of 

th a t  character are and should be by the c o u r ts  declared 

to  be c o n tra ry  to  p u b lic  po licy ."^®

Baving then dlamissed ae im p ra c t ic a l  and thoroughly 

u n r e a l i s t i c  the  m ajority  o p in io n s in  th e  Adair and Cop*- 

page C ases , Walsh proceeded to prove th a t  hlu oonteatloa 

th a t  the c o u r ts  ought to  a c t  d if fe re n t ly  w ith regard to  

yallow-dog c o n tra c ts  ms  n o t som ething in  i t s e l f  new and 

revo lu tionary , "The r ig h t  to  en te r in to  a c o n t ra c t  i s  ^  

n o t u n r e s t r ic te d .  I t  i s  governed and c o n tro lle d  pj many ^  

c o n s id e ra t io n s ,  among them being th e  question as to  whether

th e  p a r t ic u la r  c o n tra c t  i s  o r i s  n o t condemned by public 
30p o lic y ."  For an example of t h i s ,  Walsh c ite d  the usu-

For the f u l l  t e x t  of t h i s  op in ion  a s  quoted by 
W alsh, see G o ^ re s s lo n a l  R ecord , !%%V, p t*  5 ,  p* 4S 9I, 
See Appendix

Ib id . .  4691.

I b i d . .  4691.



M .

r io n s  c o n t r a e t ,  a e e s itre e t t h a t  has been d efin ed  as ex~ 

tO T ting  a higher r a te  of i n t e r e s t  than th a t  allow ed by 

law . Walsh ex p la in ed  th a t  s t a t u t e s  making u su rio u s  con

t r a c t s  p e n a l, proceeded uptm th e  assum ption th a t  th e  

borrower i s  constrained by n ecess ity  t o  en ter in to  aueh 

an agreement* " I t  appears to  me t h a t  th e re  i s  p e r f e c t  

analogy  between the o ases of s t a tu t e s  condemning u su rio u s

c o n tr a c ts  and s t a tu t e s  condemning c o n tra c ts  such as a re
31under considera tion ,"  he ooim ented. To prove fu r th e r  

h is  p o in t th a t the  power o f c o n tra c t  I s  l im i te d ,  Walsh 

re fe rred  to  Greenwood on Public P o lic y . He po in ted  out 

th a t  in  th e  index la  e long l i s t  of c o n tra c ts  which th e  

lew w i l l  n o t perm it* In  in v o lv in g  th e  l i b e r t y  o f  con

tr a c ts  t o  which he c a l le d  the  a t te n t io n  of th e  S enate , he 

t r i e d  to em phasiae " th a t  a wide change has come over th e  

ju d ic ia l  minds o f th e  cou n try  us to  th e  q u estio n  o f l i b e r t y  

of c o n t r a c t ,  th e  e a r l i e r  d e c is io n s  having been induced, 

as  everybody must now r e a l i s e ,  by reason  of th e  Judges 

e n te r ta in in g  antiquated  and o b so le te  views concerning

G o ag reasio n a l R ecord. I33ET, p t .  5 , p . 4692*
In  h is  ty p ic t t i ïy  thorough  m anner, i n  o rd e r  th a t  th e re  be 
no doubt w hether or n o t the y e llav -d o g  c o n tra c t  was in  
th e  c la s s  of u so rio u s  c o n t r a c ts ,  condemned by public 

p o lic y , Welsh had in s e r te d  in  th e  reco rd  a l i s t  o f  s t a t e 
m ents by various commissions, s o c i e t i e s ,  and in d iv id u a ls ,  
condaiming such an agreem ent. See Appendix G*

i ’o r  example a , see Appendix S* I b id .  * 4691.



eeog^gle  q a e s tiG n s .”®®

Ëavlmg ffiaâe c l e a r  aM  j u s t i f i e d  h ie  p o a ltlem  aaâ 

a t t i t u d e  t  award th e  cour t a  Im t h i s  m a t te r ,  W alsh, l a  

eo d o in g , had j u s t i f i e d  th e  p o s i t io n  he was to  ta k e  in  

th e  co n c lu d in g  parag raphe o f h i s  speech . At t h i s  tim e, 

he p o in te d  o u t t h a t  d e s p i te  th e  n a tu re  o f  th e  yellow - 

dog o c a itra e t , o r  i t s  ocmdemnatlon in  g e n e ra l ,  should th e  

c o u r ts  p e r s i s t  In  upho ld ing  i t .  Congress was n o t e n t i r e ly  

w ith o u t a rem edy. «We may l i m i t  a s  we see  f i t ,  th e  j u r i s -
34

d ic t io n  o f  th e  i n f e r i o r  c o u r ts .»  ife th en  p o in ted  o u t 

t h a t  th e  C o a s titu tic m  i t s e l f  g re sc rib e d  th a t  t t e  ju d ic ia l  

power o f  th e  U n ited  S ta te s  s h a l l  extend to  a l l  c a se s  in  

law  and e q u ity  in v o lv in g  a f e d e r a l  q u es tio n  and to  eon- 

t r o r e r s i e s  i n r o l r i a g  c i t i z e n s  o f d i f f e r e n t  s t a t e s ,  bu t 

th a t  no ju r i s d i c t i o n  co u ld  be e x e rc ise d  u n le ss  i t  was 

c o n fe rre d  by C o ngress. To prove h i s  th eo ry  in  t h i s  in 

s ta n c e ,  Welsh quoted from th e  o p in io n  in  th e  e a s e , H in e  

v s .  Burke Con e t  ru c t io n  Company, in  which th a t  view  was 

c l e a r ly  ex p ressed ;

Only th e  j u r i s d i c t i o n  o f the  Supreme 
C ourt i s  d e r iv e d  d i r e c t l y  from th e  C o n s titu 
t i o n .  Every o th e r  c o u r t  c re a te d  by th e  
g e n e ra l  governm ent d e r iv e s  I t s  ju r i s d ic t io n

^  C ongre«donal le c o rd . LXXf, p t .  5 , pp. 5011^5018. 
See # p en 4 i%  I .

^  I b id . .  4692.
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w àô ily  tT€m th ô  au tM o rity  o f  Cm & raaa.
% a t  boây may g iv e , w ltfaào ld , ear r e s t r i c t  
@mch J u r i s d ic t io n  a t  i t s  d is c re t ls m , p ro 
v ided  i t  be n o t ex tended  beyond tW  boond- 
a r i e s  f ix e d  by th e  O cm stlta ticn#® ^

Thixs, though th e  O oogress cou ld  n o t  d i r e c t l y  l im i t  o r  f i x  

th e  J u r i s d ic t io n  o f th e  Supreme C o u rt, W elsh, ev e r th e  

o p p o r tu n is t ,  ■would sim ply  l im i t  th e  ju r i s d i c t i o n  o f  th e  

Irnrnr c o u r t s ,  so  th a t  th e  p o s s i b i l i t y  o f  an in ju n c tio n  

ca se  ever re ac h in g  tW t  c o u r t  was rem ote *

A side fro m  d e l iv e r in g  t h i s  r a th e r  long  a d re s s , e s 

ta b l i s h in g  h i s  t e n e t s  on th e  m a tte r  o f  th e  c o u r ts  and 

th e  yellow -dog c o m tra e t, Walsh ex p ressed  h im se lf  in  connec

t io n  w ith  th e  b i l l  to  l im i t  th e  J u r i s d ic t io n  o f # e  fed 

e r a l  c o u r ts  in  s e v e r a l  o th e r  in s ta n c e s .  For exam ple, a 

f e a tu re  o f  th e  pending b i l l  o f  w hich he was c r i t i c a l  

p rov ided  th a t  one should  n o t be l i a b l e  fo r  v io le n ce  and 

a c t s  o f  d e s t ru c t io n  in  th e  co u rse  o f  a s t r i k e  u n le ss  he 

a c tu a l ly  a u th o r is e d  th e  a c t s ,  o r r a t i f i e d  th e  commission 

o f  them . In  th e  co u rse  o f  h i s  rem arks on th e  s u b je c t ,  

Walsh p o in ted  o u t th e t  many ccx irts  h e ld  th a t  s t r ik e s  

were e o n e p ire c ie e —o o a s p ire o le e  in  r e s t r a i n t  o f  t r a d e .

And t h a t  no m a tte r  how p e a c e fu l a s t r ik e  m ight be c a r r ie d  

on , i t  would t o  some e x te n t  i n t e r f e r e  w ith  t r a in s  and

Oohgreaaional Record. IXOT, p t. 5, p. 4Ô9S.



ta p a ff io , t&o# makijag I t  Im til® ®y®s o f  tb@ ooortm e cqb-  

fp lrae^r l a  r e s t r a t a t  o f  tr@4@& GfMatiauijag, Walali p o in ted  

o a t  t h a t  tJ te re  ®aa a p r la o lp le  o f  law  w hich s a id  th a t  

ev e ry  member o f  a e o a sp ira e y  i s  l i a b le  fo r  any a c t  ocaa- 

m lt te d  by any member o f  th a t  eoasp iraey*  He then  p o in ted  

o a t t h a t  no m a tte r  how h ard  th e  le a d e rs  o f  a s t r i k e  m ight 

t r y  to  make i t  a p e a e e fu l one , some a c t s  o f  V io lence would 

u s u a l ly  ooG w , **%us should th e  c o u r t f in d  th a t  th e  s t r ik e

i s  a e o a sp ira c y , th e y  [ th e  le a d e r s ]  a re  o r became answer* 

a b le  fo r  every  e a t  oommltted by everyone in  th e  a lle g e d  

eoB spiraey» That i s  e n t i r e l y  u n ju s t ."  Thus d id  Walsh 

p o in t o u t t h a t  th e  pending b i l l ,  as i t  read  in  t h i s  r e s p e c t ,  

would cealy ag g rav a te  a cc a jd itlo n  th a t  o f  i t s e l f  was bad 

enough.

At a n o th e r  tim e in  th e  co u rse  o f  th e  d eb a te , the  

S enate  was e c n s ld e r in g  w hether th e  I w e l  o f f ic e r s  o f th e  

law  a&ould be n o t i f i e d  in  th e  e v e n t t h a t  a person seek ing  

an in ju n c tio n  should  base h i s  p le a  m. th e  grounds t h a t  the  

lo c a l  a u t h o r i t i e s  were unab le  t o  cope w ith  th e  s itu a tio n *

In  f a i r n e s s  t o  a l l ,  Welsh f e l t  th a t  such o f f ic e r s  should  

be n o t i f i e d  b e fo re  the  in ju n c t io n  sought should  be issued*  

He ad d ed . In  re g a rd  to  t h i s ,  "We do n o t want to  a llow  t h e i r

C o n g ressio n a l Secogd.  UOOT, p t .  5 ,  p . 4693,
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I n t e g r i t y  a s  o f f i o i a l s  to  be iag ag n eâ  w ith o u t g iv in g  them 

an o p p o r tu n ity  to  be heard  on th e  m a tte r .* * ^  To S enator 

##@d th e  id e a  ex p re ssed  by Walsh was alm ost p reposte rous*

Be p r o te s t e d , " I t  p ro p o ses som ething t o t a l l y  new and

f a n t a s t i c  in  l e g a l  p r o c e d u r e . . . .  Simply because i t  p ro v id es

a s p e c ie s  o f f re a k  p ro ced u re , I  b o p # ^ t  w i l l  be s t r ic k e n

fr<m th e  b i i l .* * ^

P erhaps one o f th e  b e s t  e zam ples o f  Walsh as a t r u e

p ro g re s s iv e ,  u n fe t te re d  by p rece d en t o r  co n se rv a tism , i s

to  be found in  h is  r e p ly  W S eed . " . . .  i t  seems to  me

because th e re  i s  no p re c e d e n t f o r  t h i s  i s  no good reason

why i t  should n o t be done. T here had to  be a beginning

in  th e  c a se  o f  a l l  p ro ced u re  in  th e  law . They came in to

b e in g  by reaso n  o f c o n d i t io n s  w hich th e  c o u r ts  were c a l le d  
39upon to  m e e t."  N othing  co u ld  be more p ragm atic .

At a n o th e r  tim e , in  th e  debate  in  which Walsh toOk 

p a r t ,  Sena te r  H ebert (Hhc^e Is la n d )  o b je c te d  to  the pend

in g  l e g i s l a t i o n  and o f fe re d  s e v e ra l  amendments, one o f 

which Walsh though t to  be q u ite  b es id e  t h e p o in t and v a lu e 

l e s s ,  w h ile  th e  o th e r ,  he f e l t ,  would  only  le ad  t o  t r o u b le .

O o ag reasio n a l j^ c o r d . 1X3?, p t .  5 , p . 4998. 

I b i d . .  4999.

I b i d . .  4999.
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Im h i s  f i r s t  ob jesticm , B sbert p o ia ts â  o u t th a t  th e  p r s -  

ambla o f th e  pendimg l e g i s l a t i o n  whiah r e a d , "Wharaaa 

tinder p r e v a i l in g  economic c o n d i t io n s ,  developed w ith  

th e  a id  o f  governm ent a u th o r i ty  . . . "  im p lied  th a t  co r

p o ra tio n s  and th e  l ik e  owed t h e i r  e x is te n c e  to  a c ts  o f  

C o n g re s s * ...  a l l  s e n a to rs  know t h a t  t h i s  i s  n o t s o , ex

c e p t in  very ra re  i n s t a n c e s . " ^  The S en a to r frem  Shode 

I s la n d  th en  w ent on to  say t h a t  s in c e  h e s in e s s  o rg an iza 

t io n s  w ere governed mainly hy the  laws o f  th e  S ta te s  in  

which th e y  were d o m ic ile d , the  pream ble o f  the pending 

b i l l  was m islead ing . To W alsh, a l l  t h i s  on the p a r t  o f  

H ebert was an item  o f l i t t l e  o r no consequence. D esp ite  

t h i s ,  he mentioned by way o f  e n lig h te n in g  the #m@Wr 

frcaa Rhode I s la n d  th a t  v a rio u s  b u s in e ss  o rg a n iz a tio n s  

such a s  th e  lan d  g ra n t  r a i l r o a d s ,  th e  n a t io n a l  banks, 

and th e  W estern Union owed t h e i r  e x is te n c e  to  a c ts  o f  

C ongress. Bat Walsh was l i t t l e  in c l in e d  to  e lu c id a te  on 

th e  s u b je c t  fo r  th e  b e n e f i t  o f  th e  S e n a to r. He o b je c te d , 

"However t h a t  may b e , i t  seems to  me i t  i s  a m a tte r  o f  

no c omeequenoe in  th e  r e c i t a l  o f  p o lic y  here whether e o r -  

p o ra t io a s  a r e  o rg an ized  under the S ta te  law or laws Of 

C o n g r e s s I n d e e d ,  Welsh was n o t to  be s id e tra c k e d

Goo&rooeiooel Record. LOT, pt* 5, p.

I b i d . .  4763.
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from the main i s s a a .  What 411 i t  m atter? a re
    —
a g r é g a t io n s  o f c a p ita l  whieh © xiat by v i r tn a  o f  a t a t a t e s  

. *» (any s t a tu t e s  3 anâ we seek to  pat the body o f  weaker# 

on Bomethljag l i k e  a fo o tin g  o f  e q u a l i ty .^

The seeand o b je c tio n  th a t Babert o ffered  was th a t 

th e  pending b i l l  made no m ention o f  th e  r ig h ts  o f the em

ployer*  The offending passage i n  t h i s  instenee re a d ;

I t  i s  n e c e ssa ry  th a t  W fths employ©^ 
have f u l l  freedom o f  a s s o c ia t io n ,  s e l f  organ
isa tio n *  and d e s ig n a tio n  of rep resen ta tiv es  
o f th e i r  own ch o o sin g , to  d e s ig n a te  the term s 
o f  employment f re e  from any in te rfe re n c e , r e 
s t r a i n t ,  o r c o e rc io n  In t h e i r  e f f o r t s  toward 
m utual aid  or p r o te c t io n * ^

I t  was B ebert*s w ish so to  amend the passage th e t i t  would 

reed , " I t  i s  necessary th a t bo th  the  employer and th e  em

ployee s h a l l  have f re e d o m .,. ," * ^  In  W alsh’s o p in io n , th e re  

were v e ry  s u b s ta n t ia l  o b je c tio n s  to  th e  policy  as announced 

by the Senator from Rhode Is lan d #  W alsh’s f i r s t  o b je c tio n  

in  t h i s  ease  o f  p o in t was th a t  a passage in  the  b i l l ,  to  

th e  e f f e c t  th a t th e  employer was to  have f u l l  freedom o f 

a s s o c ia t io n ,  would en tre n ch  upon th e  a c t s  of Oongreae, 

cu rb in g  monopoly* Ee pointed ou t th a t  th e  Sherman Act 

was passed f o r  the explosa purpose o f  forbidding such

C o n g ressio n al R ecord , ÜOC?, p t .  5 , p . 4768. 

The u n d ersco rin g  i s  mine#
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f a l l  freedom o f a s s o o ia t io n # ^  B sfbert, however, was n o t 

to  be p u t o f f .  Ba saggested t h a t  Walsh read  th e  rem ainder 

o f the langaage In the paragraph  in  q u e s tio n , i . e .  the 

w ords, **to n e g o t ia te  th e  terms of employmmt«. But Walsh 

was not to  be tak en  in  by t h i s .  Immediately he showed 

H ebert t h a t ,  o f  c o a rs e , th e  p arag rap h  cou ld  be read  to  

mean, ” sh aH  have f u l l  tr̂ màom o f a s s o c ia t io n  to  n e g o t ia te  

th e  term s of employment." But th a t  depended on how f a r  

back the c la u se  « to  n ego tia te  the te rm s o f  employment" 

was a qualify ing  c la u s e . Se agreod  th a t  t h a t  m ig h t, in *  

d eed , be the proper c o n s tru c tio n , b u t t h a t ,  o r d in a r i ly ,  

one re a d in g  the pasaage would in te rp re t  i t  to  mean t h a t  

em ployers would have f u l l  freedom t o  designate re p re s e n ta 

t i v e s  o f t h e i r  own choosing  « to  n e g o t ia te  th e  terms o f  

employment.« Walsh was to o  leam ied a law yer, too a d r o i t  

a t  le g a l  w ord ing , fo r  th e t#

But a g a in , as in  h i s  c r i t i c i s m  o f H eb e rt’ s f i r s t  

amendment, Welsh re v e r te d  to  the q u es tio n  o f I t s  p r a c t i c a l 

i t y .  Why should th e re  be a d e c la r a t io n  o f  p o lic y  concern

ing  th e  r i g h t s  o f em ployers to  associate*? And ag a in  Walsh 

was to  to in g  h is  fe llc w  se n a to r  back to  th e  p o in t  o f th e  

l e g i s l a t i o n  a t  hand . *#. # th e re  i s  s o  o ccasio n  fo r  i t

* I t  i s  i n t e r e s t i n g  to n o te  in  t h i s  c ^ m e c tio n  th a t  
H enatcr K ing , in  speaking  cn t h i s  m a t te r ,  aaidi, * * . .  b u t 
th e  itfSguage employed i s  su s c e p tib le  to  tim  in te r  p rê ta  t io n
p laced  upon i t  by th e  S enato r from M ontana, and in  i t s  
p re s e n t form , I  would n o t be in c l in e d  to  a c c e p t i t .  Ccft* 
g re a s io n a l  R ecord . IZK?, p t .  5 ,  p .  4765.
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a t  a l l .  I n ju n c t io n s  have c o t  bean sought to  p re v e n t th e  

a s s o c ia t io n  of em ployers fo r  the porpoa# o f  prom oting 

t h e i r  m utual b e n e f i t ." * ^

Another example o f W alsh’s p r a c t ic a l i ty ,  h is  a b i l i t y  

to  th ink  lo g ic a lly , in  a m atter when i t  m o ld  have been 

easy  to  do o th e rw ise , o ccu rred  when th e  Senate was d eb a t

in g  the  question o f  whether o r n o t to  make the th r e a t  to  

committ an un law fu l a c t  the b a s is  fo r  issu ing  an in junc

t i o n .  S enato r S o r r i s  f e l t  v e ry  d e f in i te ly  t h a t  such an 

amendment should  not be p u t i n to  the b i l l ,  h is reason 

being t h a t  to  do so would amly give courts  the oppcrtunity  

to  "go f a r  a f i e l d ” In  issu in g  In ju n c tio n s . N o rris  reasoned, 

" I t  w ill  n o t be d i f f i c u l t  fo r any o f these la rg e  co rp o ra 

t io n s  to  g e t hundreds to  prove . . .  in s ta n c e s  where some

body had made a th re a t."* *  Senator long  (Louisiana) in  

q u ite  a s t i r r i n g  speech  on the m a tte r , a sse r ted , " I f  th e  

word ’ th rea ten e d *  i s  in se r te d  in  the b i l l ,  then th e  g a te  

has been thrown open. That i s  a l l  a fed era l judge needs 

fo r  a ground upon which to  is s u e  an in ju n c tio n *  The th r e a t

C oB gressiona l Record. UOOT, p t .  5 , p . 4763*

When th e  yeas and nays w ere ta k e n  on th e  two amend
m ents o f fe re d  by B e b e rt, th e re  were c e ly  18 in  fav o r o f  
i t ,  w h ile  47 o p p o ^ d  th e  amendments. I b i d . . 4765.

I b i d . . 4774.
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of orne mam le  as good as the th ro a t of a th o a sa a d .”^^

A3 mooh as Walsh woalâ have fo llow ed  along la  aay 

oaosMi th e t mm Id a id  or b e t t e r  the l o t  o f la b o r, he was 

aaable to  go eloPR in t&l* inataao*. In  Walsh*s o p in io n . 

Long and N o rris , la  ad v o ca tin g  t h i s  p r in c ip le ,  were lo s 

in g  s ig h t  e n t i r e ly  o f the  purpose of the in ju n c tio n  in  

the f i r s t  p la c e . A fter a l l ,  a s  Walsh em phasized, " ^ e  

o n ly  purpose o f an in ju n c tio n  i s  to  prevent th rea ten e d  

In ju ry . Be then pointed out th a t ,  as i t  vms, the b i l l  

I t s e l f  was very l ib e ra l  in  t h i s  re g a rd ; th a t  i t  p rovided 

th a t an in luno tlon  would not 1» issued  unless In ju ry  had 

been com mitted and would be con tinued  unless re s tra in e d *  

"Bowever," continued Walsh, "whether the th reaten ing  

occu rs before the in ju ry  l a  com m itted or a f t e r  the in ju ry  

i s  com m itted, i t  la  necessary to  have the th rea ten ing  in  

order to  obtain  the in ju n c t io n .  That i s  a l l  th e re  i s  to  

th a t.* * ^  As f a r  as the argument was concerned th a t  i t  

would be an easy  m a tte r  f o r  corporations to  g e t any number 

o f people to  t e s t i f y  th a t a th re a t  had been made, Walsh 

brought to  the a t te n t io n  o f th e  Senate th a t in  e i th e r

47* q o a g ^ s s io n a l  R ecord, L U T , p t .  5 , p . 4775. 
f o r  an ercepM 'tm B Ïly in t e r e s t i n g  speech Cm t h i s  s u b je c t 
by B* Long, see C ongresa lona l R ecord , i b i d . .  4776-4779*

4775.
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e a s e ,  w hether I t  was a a a t t e r  of p ro r ic g  th a t  th e  th r e a t  

had been made l a  th e  f i r s t  p lao e  ca* o f  proving th a t  f u r th e r  

In ju ry  would fo llo w  by reaso n  o f  th e  t h r e a t s  made, one 

was In  th e  seam p e r i l  from perjm -ed tes tim o n y . And w ith  

t h a t  Walsh dropped th e  m a tte r ,  o o n e lu d ln g , as he had begun, 

th a t  th e re  was no purpose a t  a l l  to  an in ju n c tio n  ex cep t 

to  p rev en t th re a te n e d  In ju ry *
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Goia.elaglm »

P erhaps th e  f i r s t  e o n c la s io n  th a t  can be 4 r a m ,  i f  

th e  fo reg o in g  work on W alsh’s la b o r  a c t i v i t i e s  ean be

c o n s id é ra i  in  any way t o  be a c ro s s  s e c tio n  l l l n a t r a t -  

in g  W elsh’ s c o n s t i t u t i o n e i i m ,  conservetla m , and p ro g rè s -  

s lv la m , i s  t h a t  such q u a l i t i e s  in  them selves d id  n o t f in d  

embodiment in  Walsh to  th e  e x te n t  th a t  they  alone d e te r 

mined h is  cou rse  c f  a c t i o n .  I t  canno t be d en ied , how

e v e r ,  t h a t  in  many in s ta n c e s  th e  outward appearances o f  

h i s  a c t io n s  m ight e a s i ly  le a d  one to  such a c o n c lu s io n .

In  th e  fo llo w in g , an attem pt w i l l  be made to  p o in t out 

exam ples o f th e  above and a t  th e  ssme tim e , to  g iv e  whet 

th e  w r i te r  f e e l s  to  be th e  t r u e  o r u n d erly in g  m otives 

fo r  the  co u rse  o f a c tio n  which Walsh took in  v a rio u s  i n 

s ta n c e s  d e s p i te  seeming I n c o n s is te n c ie s .

At th e  o u ts e t ,  i t  m ight d e f in i t e ly  be a s s e r te d  th a t  

Welsh was n o t alw ays to  be found on th e  p ro g ress iv e  s id e  

o f  do b a te ,  d e s p ite  th e  f a c t  th a t  such an a s s e r t io n  has 

been made in  th e  D ic tio n a ry  o f American B iography, as 

g iv en  on page 17 , C hap ter I ,  o f  t h i s  work. For example, 

th e  McCormick Amendment, as d iscu ssed  cm page 7 7 , con

ta in e d  in  i t  th e  e lem en ts o f p ro g re s s iv e  l e g i s la t io n  in  

so  f a r  a s  prom oting th e  w e lfa re  o f th e  populace in  g e n e ra l

ly  l im i t in g  s t r i k e s .  P ro g re ss iv e  as i t  w as, Welsh a s s a i le d



m easure on th e  grounâ th a t  i t  den ied  th e  r i g h t  o f  th e  

w orkln#m n to  q u it  h i s  work whenever he so d e s ire d , l e  

© ontested  th e  r ig h t  o f  Congress under the  e o n s t i tu t io n  

to  ta k e  Bueh l i b e r t i e s .  In  view o f t h i s ,  i t  would be an 

easy  m a tte r  to  conclude th a t  Waleh had opposed the  maaaure 

on the ground th a t  i t  was u n c o n s t i tu t io n a l ,  and l e t  i t  go 

a t  t h a t .  But one cannot f e e l  th a t  the  more f a c to r  o f  

c o n s t i tu t io n a l i s m  was th e  u n d erly in g  reason  fo r  Walsh’ s 

d e c is io n  i n  t h i s  in s ta n c e .  The f a c t  th a t  Walsh h im se lf  

conceded t h a t ,  i f  th e  board to  s e t t l e  th e  laboring-m an’ s 

d is p u te s  were so c o n s t i tu te d  t h a t  th e re  could be no doubt 

o f  j u s t i c e ,  th e  la b o re r  ought to  g iv e  obedience to  i t s  

a d ju d ic a t io n .  But Walsh co u ld  conceive o f no such b o ard , 

f o r  a s  he saw i t  com pulsion bom  of fe a r  o f consequent 

r e s u l t s  would be conducive to  making th e  d e c is io n s  o f  

t h a t  t r ib u n a l  u n f a i r , even though th e  d e c is io n  m ight be 

much on th e  sid e  o f  la b o r .  T hus, though th e  amendment 

was p ro g re s s iv e  in  th e o ry ,  i t  was n o t so , a s  Walsh saw 

i t ,  in  o p e ra t io n . I t  was im p ra c t ic a l .  Another example 

o f  t h i s  i s  to  be found vdien W al#  opposed a com pensation 

m easure w hich p rov ided  fo r  a le s s e n in g  o f the compensa

t io n  a man would re c e iv e  in  p ro p o r tio n  to  th e  man’s 

n e g lig e n c e . T h e o re t ic a l ly  t h i s  to o  was a p ro g re ss iv e  

m easu re , in s o f a r  as i t  p roposed  to  give to  each man wlmt



fe© j a e t l y  had coming to  him . But Walsh opposed th e  l e g i s -  

la t io B  on th e  grooM  t h a t  in  o p e ra tio n  sueh a measure would 

to o  o f te n  r e s u l t  in  a d e n ia l  o f  reeo v ery  when in  f a c t  th e  

w orker m ight j u s t l y  deserve  com pensation . Walsh was n o t 

to  be l o s t  in  th e o ry , no m a tte r  how p ro g re s s iv e . The 

p ro g re ss iv e  e lem en ts o f  the  b i l l  f a i l e d  to  tak e  account 

o f  one f a c t  o f  human n a tu re — th a t  man a t  h is  best I s  weak 

and prone to  e r r o r ;  fo r  th a t  re a s o n , Walsh could  no t up

hold  th e  m easure .

n o r can i t  j u s t l y  b e  a s s e r te d ,  th e  w r i te r  f e e l s ,  th a t  

Welsh was a s t r i c t  c o n s t i t u t i o n a l i s t  in  th e  sense th a t  he 

was c o n se rv a tiv e  o r clung  to  p reced en t fo r  t h a t  a lo n e .

The v ery  f a c t  th a t  be c r i t i c i z e d  Judge P arker f o r  is s u in g  

an In ju n c tio n  in  th e  Red J a c k e t C ase, d e s p ite  the f a c t  

th a t  th e  Supreme C ourt had upheld such a c o n tra c t  in  th e  

Hitohman C ase, in d ic a te s  t h i s .  H is c o n te n tio n , th a t  in  

view o f th e  p re se n t r e l a t io n s  o f c a p i ta l  and labor i t  

was f a l la c io u s  assum ption on th e  p a r t  o f the  Court in  th e  

A dair and Coppage Cases to  assume th a t  th e  employer and 

th e  employee stood on an e q u a l i ty  o f b a rg a in in g  power a ls o  

proves t h i s .  Walsh was p r a c t i c a l ;  he would mould th e  

l e g i s l a t i o n  to  f i t  p re s e n t tim es. When the q u es tio n  was 

being  considered  of w hether th e  p o lic e  should be n o t i f ie d  

in  th e  ev en t th a t  an in ju n c tio n  was re q u e s te d , on the
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ground th a t  th e  lo c a l  a u th o r i t i e s  •were unable to  p ro te c t  

th e  a p p l ic a n ts  p ro p e r ty , Walsh f e l t  th a t  in  f a i r n e s s  to  

a l l  such a p r a c t ic e  was d e s ire b le *  And he s tau n ch ly  

m ain ta ined  th a t  e ven though th e r e  were no p receden t fo r  

such a procedure* th a t  a lone was no b a s is  f o r  condemning 

i t .  On th e  q u estio n  of w hether Congresa had th e  power 

to  p r o h ib i t  prison-m ade goods produced in  one S ta te  from 

pus s in g  in to  an o th er»  Walsh took the a f f i rm a t iv e ,  though 

th e  c o n s t i t u t i o n a l i t y  o f th e  m a tte r  was s e r io u s ly  ques

tio n e d  by Borah, how ever, one m ight e a s i ly  have rw icM d 

th e  co nc lusion  th a t  Walsh was a s t r i c t  c o n se rv a tiv e  wh&a 
be opposed the su g g es tio n  th a t  the C hild  Labor Amendment 

be subm itted  to  co nven tions c a l le d  in  th e  v a rio u s  S ta te s  

in s te a d  o f  su b m ittin g  i t  to  tb s  S ta te  l e g i s l a tu r e s  as  bed 

been th e  p r a c t i c e .  3 u t Walsh was no t c l in g in g  to  p rece 

d en t fo r  th e  sake o f p reced en t in  t h i s  in s ta n c e . To him, 

th e  change in  p rooeedurs would o n ly  r e s u l t  in  con fusion  

and added expense fo r  th e  fu r io u s  s ta te s *  I t  w as sim ply 

im p ra c tic a l  n o t to  s ta y  w ith  o ld  custom .

Thus, d e s p i te  appearance* to  th e  « co n tra ry , p r a c t i c a l 

i t y ,  common se n se , and lo g ic a l  th in k in g  were th e  u n d e rly -  

Ing m otives fo r  11 o f W alsM s d ec is io n s*  Be had no f e a r  

t h a t  Congre8* would abuse th e  power w hich th e  C hild  Labor 

Amendment would g ive to  i t .  Common sense  to ld  him th a t  

th e  day was n o t l i k e ly  to  come when a fa rm er would be
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be o a i ie d  in to  oourb  fc>r aaklog h is  eon to  tw 4  

th e  f  lo c k s . Coiigrosa hao n o t ubused to  the p o in t  o f 

e b su i'd lty  o th e r  powers w hich i t  had been g iv e n ; th e re fo re  

i t  wea i i lO ü io b l  t h a t  t h i s  new power should  be t r e a te d  

o th e rw is e .  ComiLoa seuae and io g lo a l  th in k in g  msde V elsh  

p o in t  out th a t  the very purpose o f an in  ju n c tio n  warn to  

p r o h ib i t  th re a te n e d  I n ju ry ;  t h a t  to is s u e  an in ju a # l< m  

on ly  when and i f  in ju r y  to  p ro p e r ty  had been committed 

was t o  n u l l i f y  the  e n t i r e  ^meani^ig o f  th e  w ord, **lnjune-^ 

tion**. In  f a c t ,  a s  no ted  in  th e  b i l l  to  a u th o riz e  

fariu o r g a n is a t io n s ,  so in te n t  was Walsh on making h i s  

b i l l  a sim ple and p r u c t i c a l  one by not a u th o r iz in g  mono

p o ly  and th u s do in g  away w ith  th e  n e c e s s i ty  o f  some su p e r-  

v is o ry  e o u tro l  o f farm o r g a n iz a t io n s ,  th a t  f o r  th e  moment 

ho l o s t  s ig h t  o f  th e  ^ iucstlon  a s  to  w hether i t  would be 

w orkable to  s e p a ra te  a e c tio n  1 .  and k .  o f th e  üheimsn 

A ct, Thus, in  f i n a l  c o n c lu s io n , i t  appears to  be q u ite  

ev id e n t th a t  Walsh fo llow ed  c o n s is te n t ly  n e i th e r  c o n s t i tu 

t i o n a l ,  c o n s e rv a tiv e , nor p ro g re ss iv e  p r in c ip le s  in  them

s e lv e s ,  when e s ta b l i s h in g  a s tan d  on a m a tte r .  To Walsh 

th e re  was bu t one que a t io n  to  be c o n s id e re d , and th a t  w as, 

"%8 i t  p r a c t ic a l? *





Appendix A.
D e fln itlm  of 
Word, "Labor"

In  th e  (a g in a ry  s ig a ifiean o ©  o f th e  te rm  " lab o r"  
i s  n M ers to o d  to  be p h y s io a l t o i l .

I t  i s  s a fe  to  @»y th a t  th e  word " la b o re r ,"  when 
ased  in  i t s  o rd in a ry  end a s u a l aooep tanoe, c a r r i e s  w ith  
i t  th e  id ea  of a c tu a l  p h y s ic a l and mamual e x e r t io n  o r 
t o i l  and i s  used t o  denote a member o f  th a t  c l a s s  o f 
p e rso n s  who l i t e r a l l y  ea rn  t h e i r  bread  by th e  sweat o f 
t h # i r  brows and who perform  w ith  t h e i r  own hands, a t  tW  
c o s t  o f  c o n s id e ra b le  p h y s ic a l labcae, th e  c o n tr a c ts  made 
w ith  t h e i r  em ployers. (O liv e r  v s . Macon Bardware 0© .,
98 8 a .  S49j F a r in h o l t  v s .  L uchard , 90 T a. 9 2 » .Î

In  th e  langue#© o f  th e  b u s in e ss  world a la b o re r  i s  
one who la b o rs  w ith  h i s  p h y s ic a l powers in  th e  m rv io e  
and under th e  d i r e c t im i  o f  an o th e r fo r  f ix e d  w ages. 
(Rogers v s .  B ax ter R. C o ., 85 Me. 5?2; 18 R uling  Caw  
law , 410.)

îh e  word " la b o r*  in  le g a l  p a rla n ce  has a w e ll-d e 
f in e d ,  u n d ers to o d , end accep ted  m eaning. I t  Im p lie s  
co n tin u ed  e x e r t io n  o f  th e  more onerous and in f e r io r  
k in d , u s u a lly  and c h ie f ly  c o n s is t in g  in  th e  p ro tra c te d  
e x e r t io n  o f  m uscular f o r c e .  "Labor may be b u s in e s s , 
bu t i t  i s  n o t n e c e s s a r i ly  so , and b u s in e ss  i s  n o t 
alw ays la b o r .  I n  le g a l  s ig n if ic a n c e  la b o r  im p lie s  
t o i l ;  e x e r tio n  producing  w e a rin e ss ; manual e x e r t io n  
o f a to ilsom e n a tu r e ."  (Moore v s .  American I n d u s t r ia l  
G o ., 50 S . 1 . 682, 138 M. C. 304} Words and P h rases— 
L abor.

—G ongresaional R ecord. LXTI, p t .  2 ,  p . 1443.
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Appenâlx B.

8 OplmloB l a  
Goxmaily va* Oml#m aswex P ipe  Oo* 

a s  quoted # e le h .

$h@ e q u a l i ty  o f o p e ra tio n  whloh t t e  O o œ tl tu t lo o  
r e q u ire #  l a  S ta te  iQ gisla ticœ t oaa c o t  be e o a s tr a e â ,  a# 
we baye s e s a ,  a# lem aad lag  en a b s o lu te  u o iv e r s a l i ty  o f  
o p e ra t io n ,  h av lag  ao  re g a rd  to  %ho d l f f e r e a t  o a p a b l l l t l e s ,  
e o a d i t io a s ,  aad r e la t io n #  o f men* G la s s lf lo a tism »  th e re -  
fœ9t i s  a e o e ssa ry  bu t w bat a re  I t s  l im ita ?  They a re  
n o t e a s i ly  d e f in e d , b u t th e  purview  o f  th e  l e g i s l a t i o n  
should be re g a rd e d . A l i n e  must n o t be drawn whieh I n -  
o lu d es a r b i t r a r i l y  some p erso n s  wW do and some person# 
who do n o t s tan d  In  the  same r e l a t i o n  to  th e  purpose o f  
tW  l e g i s l a t i o n ,  b u t a w ide l a t i t u d e  o f s e l e a t lo n  sm st 
be l e f t  to  th e  l e g i s l a t u r e .  I t  i s  on ly  a p a lp ab le  abuse 
o f  th e  power o f  s e le c t io n  e h lch  can  be j u d i c i a l l y  rev iew 
ed , end th e  r i g h t  o f  rev iew  I s  so d e l i c a te  t h a t  even in  
i t s  b e s t e x e rc is e s  i t  may lead  to  c h a lle n g e . At tim es , 
in d e ed . I t  must be e r e r e l s e d ,  b u t should  alw ays be ex e r
c is e d  in  view o f  th e  fo n c tio ft and n e c e s s a r i ly  la rg e  power# 
o f  a l e g i s l a t u r e .

What was th e  purpose o f tim I l l i n o i s  s t a t u t e ,  end 
w hat were th e  r e l a t io n s  o f i t s  c la s s e s  t o  t h a t  purpose? 
fhe  s t a tu t e  was tM  ex p re ss io n  of th e  purpose o f th e  S ta te  
to  suppress com binations to  c o n tro l th e  p r ic e s  o f  coamod- 
i t i e s ,  n o t ,  however, in  th e  hands o f the  p ro d u ce rs , bu t 
in  th e  hands o f  t r a d e r s ,  p e r# m s , o r  c c rp c ra tio n s*  S h a ll 
we say th a t  such su p p ress io n  must be u n iv e rs a l  o r  n o t a t  
a l l ?  How can we? What knowledge have we o f th e  c o n d itio n  
in  I l l i n o i s  w hich invoked th e  l e g i s l a t i o n ,  o r in  w hat 
form and e x te n t  th e  e v i l  o f  com binations to  c o n tro l  p r ic e s  
appeared in  th a t  S ta te ?  IM e e d , w hether such com bination# 
a re  e v i l s  o r b le s s in g s ,  o r  to  what e x te n t  e i t h e r ,  i s  n o t 
a ju d lc i e l  in q u iry *  I f  we can  assume tWm to  be e v i l  
because th e  s t a tu t e  does s o ,  can  we go beyond th e  s t a tu t e  
and determ ine f o r  o u rse lv e s  th e  lo c a l  o o n d i t im s  and con
demn th e  l e g i s l a t io n  dependent th e re in ?  W t a re  tW re  n o t ,  
between th e  c la s s e s  w hich the s t a tu te  makes, d i s t in c t io n s  
w hich the le g ls ia t tn r s  had a r i g h t  t o  co n s id e r?  ©f whom 
e re  th e  c la s s e s  composed? excluded c l a s s  i s  composed 
o f  farm ers and s to c k r a l s e r s  w h ile  h o ld in g  th e  laroducts 
o r  l i v e  stock produced o r  r a is e d  by them . The inc luded  
c l a s s  i s  composed o f  m erch an ts , t r a d e r s ,  m anufac tu rer# ,



I l l

a l l  engagad in  c a m m ra la l t r a n a a e t lo n s .  T W t i s ,  one 
e la a e  i s  eomposed o f p&rmmm who a re  s c a t te r e d  m ferm a; 
th e  o th e r  c l a s s  i s  composed o f  persona e œ ^ e g a te d  in  
c i t i e s  and tow ns, n o t on ly  o f  n a tu r a l  p e rsan #  h a t o f  
c o rp o ra te  o rg a n is a t io n s .  In  th e  d if fe re n c e  o f  th es#  
s i t o a t io n s  and in  o tW r d if fe re n c e s  W&lch w i l l  oemnr to  
any r e f l e c t ! w , m ight n o t th e  l e g i s l a tu r e  se e  d if fe re n c e  
in  oppcBPtanitles and powers between th e  c la s s e s  in  reg ard  
t o  tW  p ro h ib ite d  a c ts ?  T hat d i f f e r e n c e s  e x i s t  can n o t 
be d m iied . To ta k e  os from  le g a l  problem s to  economic 
o n es , end t h i s  d em o n stra te s  to  my mind how e s s e n t i a l l y  
any Judgment o r  a c t io n ,  based upon th o se  d i f f e r e n c e s ,  
i s  l é g i s l a t i f s  end can n o t ba re tiaw ad  by th e  ju d ic ia r y .

""̂ C o n g ress io n a l aeo<a?d. 1 0 Ï 1 ,  p t*  3 , pp . 2 1 S f-£ lfO .



%a@$e G œ m lttee  
âa saâ ao a t to  tfe© Boam B i l l  

t o  A atb o rix e  Farm A aso e ia tio as»

T hat permcms ao&agad l a  th a  jp ro d ao tlœ  o f  a g r l o o l t # -  
a i  p ro d œ ïts  a* fa rm e rs , p lam taps, ramohimn, dairym en, a a t  
o r  f r a l t  grow ers may a c t  to g e th e r  in  a e e o e le t io n a , eorp#- 
ra t©  or o th e rw ise , w ith  w  w ith o n t c a p i t a l  s to c k , in  c o l
l e c t i v e l y  h an d lin g  and m arke ting  in  i n t e r s t a t e  and fo re ig n  
commerce such p ro d u c ts  o f  th e  p erso n s so  engaged end in  
p ro c e ss in g  o r  p re p a r in g  such p ro d u c ts  f o r  so m arketing  
th e  same, Bush e s s o c la t lo n e  may have m arketing  ag en c ie s  
in  common* and such a s s o c ia t io n s  and t h e i r  members may 
make th e  n e c e ssa ry  c o n t r a c ts  and agreem ents to  e f f e c t  
such pu rposes; P ro v id ed , how ever, T hat such a s s o c ia t io n s  
a re  o p e ra ted  f o r  '"t"Ee" m utuaI'"h 'enefit o f th e  members th e re 
o f ,  a s  such  p ro d u ce rs , and e o a f arm to  <m@ o r bo th  o f  th e  
fo llo w in g  re q u irem en ts :

U r s t*  That no mmmber o f  th e  a s s o c ia t io n  
I s  allow ed more th an  one v o te  because o f  the 
amount o f  s to ck  o r  m&ubershlp c a p i t a l  he may 
own th e r e in :  o r

Second. That th e  a s s o c ia t io n  does n o t pay 
d iv id e n d s  on s to c k  o r membership c a p i t a l  in  
ex cess o f  8 p e r  c e n t per annum:

■^d p rovided  f u r t h e r . That the a s so c ia tlc m  s h a l l  n o t 
d e a l la ''''i^ ^ u c ¥ s '' o f  nohmesd>ers to  an amount g r e a te r  In 
v a lu e  th an  such a s  a re  handled  toy i t  fo r  immtoers.

S o th in g  h e re in  co n ta in ed  s t e l l  toe d e ^ e d  to  au th o r
i z e  th e  o rea tlcm  o f mt a tte m p t to  c r e a te  a m m opoly, o r 
t o  exempt any a s s o c ia t io n  o rgan ized  hereunder from any 
p ro ceed in g s i n s t i t u t e d  under th e  a c t  e n t i t l e d  "An a c t  t o  
c r e a te  a F ed e ra l t r a d e  com m ission, to .d e f in e  i t s  powers 
and d u t i e s ,  and fo r  o th e r  p u rp o se s ,"  approved September 
Sd, 1914, on accoun t o f  u n f a i r  methods o f  co m p etitio n  in  
commerce.

—Congress io n a l R ecord, IX I I ,  p t .  3 , p .  2£80.
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2  Q t t im  C rigiûal 
l o a æ  B i l l  to  A o tM rlza  

Ig rlea lfearaX  A s s o e la tlo a s .

S se tio »  g .  f b a t  I f  th*  Se<Bp#tary o f  A g rlo o lto r*
mhmll iiair© r s a s o a  t o  b o llev o  th a t  amy s w h  aaaoolatlO B  
so a o p o liz o s  m r a a t f a ln a  t r a d e  t o  aueh am e x te n t th a t  
th e  prim e o f aay  ag r l e a l  t a r a i  pro& aat I s  amdaly eahaaeeâ 
by reaso n  th e re o f»  he s h a l l  se rv e  upon sooh a s s o o la t io s s  
a oomplaimt s ta tlm g  h is  oharge in  t h a t  r s s p s s t»  to  s h ic h  
eom plaln t s h a l l  be a t ta o h e d , o r  a o a ta ln ad  th e re in »  a 
m otloe o f  h ea rin g  sp e c ify in g  a day end p lao e  n e t  l e s s  
th an  80 days a f t e r  th e  s e r r lo e  t h e r e # ,  r e q u ir in g  th e  
a sso e ia tio m  to  show canse  why an  o rd e r sh o a ld  n o t be 
made d i r e c t in g  i t  to  se a  se  and d e s i s t  th e re frcm . An a s 
s o c ia t io n  s© oom plained o f  a t  the  tim e and p lace  f ix e d  
show sans#  why such o rd er should  n o t be e n te re d . The 
ev idence g iven  on such a h e a rin g  s h a l l  be reduced to  
w r i t in g  and made a p a r t  o f th e  re co rd  th e re in *  I f  upon 
sttch h ea rin g  th e  S e c re ta ry  of A g ric u ltu re  d a l l  be o f  
th e  op in io n  th a t  such a s s o c ia t io n  mcmopolizes or r e s t r a i n s  
t r a d e  to  such an e x te n t th a t  th e  p r ic e  o f  any a g r io u l tu r a l  
p ro d u ct i s  unduly enhenoed th e re b y , he s h a l l  is s u e  and 
cause to  be served  upon th e  a s s o c ia t io n  am o rd e r  r e c i t 
in g  th e  f a c t s  found by him , d i r e c t in g  such  a s s o c ia t io n  
to  cease  and d e s i s t  th e re fro m .

On th e  r e q u e s t  o f  such a s s o c ia t io n  o r i f  such a s 
s o c ia t io n  f a i l s  o r n e g le c ts  fo r  30 days to  obey such 
o rd e r ,  th e  S e c re ta ry  o f  A g ric u ltu re  s h a l l  f i l e  in  th e  
d i s t r i c t  c o u r t  in  the  ju d lo l e l  d i s t r i c t  in  which such 
a s s o c ia t io n  has i t s  p r in c ip a l  p lace  o f b u s in e ss  a c e r t i 
f ie d  copy o f  the  o rd e r  and o f a l l  th e  reco rd #  in  th e  p ro 
ce e d in g , to g e th e r  w ith  a p e t i t l m  a sk in g  th a t  the o rd e r  
be e n fo rc e d , and s h a l l  g iv e  n o t ic e  W th e  A ttorney  G eneral 
and t o  s a id  a s s o c ia t io n  o f  such f i l i n g .  Such d i s t r i c t  
c o u r t  s h a l l  thereupon have ju r i s d ic t io n  to  e n te r  a  decree 
a f f irm in g , m od ify ing , o r s e t t i n g  a s id e  sa id  o rd e r , and 
may make r u le s  a s  to  p le a d in g s  end p roeeed lngs t o  be bad 
in  c o n s id e r in g  such <a?der. The p lace  o f t r i a l  may, f o r  
cause  or by co n sen t o f  p a r t i e s ,  be changed a s  in  o th e r  
c a u se s .

- -Gongreaaiona 1 Record. L lI I ,  p t .  3 , p. 2180.



Opi&loA o f BrlW&mrd
lo the Bitehmaa 0as© 
a s  qaotatl by Welrnh.

The growth aM  d eT e lo p em t o f  th e  eoemoo law oeoarred  
when p ro p e r ty  r i g h t s  were reeo g o lzed  a s  param ooet to  parson- 
a l  r ig h ts *  At th a t  tim e th e re  was 11 t t ) # #  i f  amy, e o o e e r t  
o f  aeticsa m th e  p a r t  o f th e  la b o rin g  p e o p le , owing to  
t h e i r  h e lp le s s  o o a d i t lo n , doe in  th e  main to  t h e i r  ig n o r-  
amoe. % e i r  dominat lo u  by th e  lamdowmer and o a p i t a l i s t  
was a b s o lu te  in  most r e s p e o ts ,  and a s  a r e s u l t  th ey  w eie 
a s  h e lp le s s  as th o s e  h e ld  in  a le  v ery  b e fo re  our g re a t  war* 
noder sueh e lre u m sta n e o s , i t  I s  no wonder t h a t  we h a re  
many d e e ls lo n s  in  th e  p e s t  a t  oommon law , e s  w e ll as th e  
eneetm ent o f  s t a tu to r y  law s, by v i r tu e  of whieh i t  was 
a lm o st a p h y s ie a l  im p o s s ib i l i ty  f o r  th o se  who earned t h e i r  
l i v in g  by h o n e s t t o l l  t o  aeeom plish  by o rgan ised  e f f o r t  
th o se  th in g s  n e e e ss a ry  to  e le v a te  t  hem to  a p lane where 
th ey  eou ld  a s s e r t  th o se  r i g h t s  so  e s s e n t i a l  t o  t h e i r  wel*» 
f a r e .

The in d u s t r i e l  developm ent o f the world w ith in  th e  
l a s t  h a l f  e e n tu ry  h as  been sueh a s  to  re n d e r  i t  n eeessa ry  
f o r  th e  c o u r ts  to  ta k e  a b ro ad er and more com prehensive 
view than  fo rm erly  o f  q u e s tio n s  p e r ta in in g  to  th e  r e l a 
t io n  th a t  c a p i t a l  s u s t a in s  to  la b o r .

. . .  (p . ?08)

Tim c o u r t  below was a ls o  o f  th e  op in ion  th a t  th e  r u le s  
o f  th e  (o rg an iza tio n  undertake  to  " c o n t r o l , o r  r a th e r  ab ro 
g a te  end d e s t r o y ,  th e  r i g h t  o f  the  employer to  c o n tra c t  
w ith  th e  men independen t o f th e  organization .**  I f  i t  i s  
m eant by t h i s  s ta te m e n t t h a t  under the  r u le s  I t  i s  p o ss ib le  
by p e a c e a b le , p e r s u a s iv e , and o th e r  la w fu l methods to  in -  ■ 
dues a m a jo r i ty ,  i f  n o t a t  a l l ,  o f  th e  m iners o f  any p a r t i 
c u la r  l o c a l i t y  t o  jo in  th e  un ion  and th e reb y  p la c e  th e  
mine owner in  a p o s i t io n  where i t  may be n ec e ssa ry  fo r  
him to  n e g o t ia te  w ith  union la b o r  i n  w d e r  to  o p e ra te  h i s  
m in es , then  th e  co n c lu s io n  reach ed  by th e  c o u r t  below i s  
e n t i r e l y  c o r r e c t .  However, th e  f a c t  th a t  such a r e s u l t  
would be p o s s ib le  under th i s  r u l e  could n o t in  any way 
a f f e c t  th e  l e g a l i t y  o f  th e  o rg a n iz a tio n , because i t  has 
been re p e a te d ly  h e ld  by th e  co m rts  th a t  a la b o r  unicm may 
use a l l  la w fu l methods f o r  th e  purpose o f  in d u c in g  o th e rs  
to  jo in  i t s  o rd e r ,  aM u n t i l  th e  ccm trary  i s  shown i t  must
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be aesemad t h a t  only  la w fu l methods a r e  t o  be amployed 
fo r  th e  eoeom pllshm ent o f  eooh porpoee*

. . .  (p . ?03)

Bow erer, i s  t h i s  la s ta a e e  the  p l a i n t i f f  has adppted 
a p o lie y  by which on ly  nonunion men may be employed. I f  
th e  p l a i n t i f f  may f o r  th e  purpose of p ro te c t in g  i t s  la *  
t e r e s t s  adop t a  p o l ic y  by which on ly  nonunion men can 
secu re  employment a t  i t s  m ines, and such conduct be sane* 
tlo n e d  by th e  law , by what p ro cess  o f  re a so n in g  can i t  be 
held  th a t  th e  d e fen d an ts  may n o t adop t th e  seme methods 
in  o rd e r  t o  p ro f^ c t t h e i r  I n te r e s t s ?  I f  th e  p l a i n t i f f  
i s  t o  be p ro te c te d  in  the use o f  such m ethods, and th e  
d efen d an ts  are to  be r e s t r a in e d  from u sin g  la w fu l methods 
fo r  th e  purpose o f  s w c e s s f o l ly  mee t in g  th e  is s u e  th u s  
r a is e d  by the p l a i n t i f f ,  th en  indeed i t  may be t r u th f u l ly  
sa id  t h a t  c a p i t a l  r e c s ie e s  g r e a te r  p ro te c t io n  a t  th e  
hands o f  th e  c o u r ts  th e#  th o se  th rough  whose e f f o r t s  cap* 
i t a l  i s  th e  f i r s t  imstmmc# iras c r e a te d .  But such i s  n o t 
th e  law ; and when we co n s id e r  th e  testim o n y  as r e s p e c ts  
th e  condhat of th e  d e fen d a n ts  a t  and b e fo re  th e  in s t i tu *  
t io n  o f  # 8  s u i t ,  we are o f  th e  o p in io n  t h a t  th e  p l a i n t i f f  
has n o t a preponderance o f  th e  evidence shown th a t  th e se  
d efen d an ts  employed un law ful methods a s  a lleg ed  in  th e  
b i l l .

At one tim e t h i s  id e n t ic a l  mine employed union la b o r ,  
and in  a l l  p ro b a b i l i ty  cou ld  have co n tinued  to  do so , had 
i t  n o t been f o r  a co n tro v e rsy  which a ro se  a s  t o  c e r ta in  
ad ju stm en ts  and th e  p a r t i e s  f a i l i n g  to  reach  an  agreement 
th e  p l a i n t i f f  decided  to  employ only  nonunion la b o r .

I t  f u r th e r  ap p ears th a t  th e  p l a i n t i f f  i s  paying th e  
nonunion men th e  same wages th a t  a re  being paid  union men. 
T h e re fo re , under th ese  c irc u m sta n ce s , i s  i t  n o t as  reaso n 
a b le  to  in f e r  th a t  th e  p l a i n t i f f  i s  endeavoring to  p lace  
th e  la b o re r s  o f th a t  s e c t io n  in  a p o s i t io n  where he would 
be m aste r o f th e  s i t u a t io n  a s  i t  i s  to  in f e r  t h a t  the de
fen d an ts  a re  se ek in g  to  d e s tro y  th e  b u sin ess  o f th e  p la in 
t i f f ?  W hile i t  i s  t r u e  th a t  th e  p l a i n t i f f  has a pw rfeot 
r i g h t  to  r e fu s e  to  employ union l a  M r ,  i s  i t  n o t e q u a lly  
tru e  t h a t  union la b o r , a s  we have s t a t e d , hay  by th e  em
ployment o f le g it im a te  means do th a t  w hich i s  n ec e ssa ry  
to  keep i t s  f o rc e s  to g e th e r?



S u re ly  w© h e re  a o t  reaehed  p o in t when o a p l te l  
w ith  I t s  s t ro n g  aim may adopt a p lan  l ik e  t h i s  fo r  p ro - 
te e  t in g  i t s  i n t e r e s t s ,  w h ile  on th e  o th e r  hand , th e  la b o r 
in g  o la a se a  a re  to  be denied th e  p ro te e t io n  o f  th e  law 
when they are a ttem p tin g  to  a s s e r t  r ig h t*  t h a t  a re  j e s t  
a s  im p o rtan t to  t h e i r  w e ll-b e in g  as  a re  th e  r i g h t s  o f  
th o se  who have been more fo r tu n a te  i n  a e e q a o la tin g  w ealth*  
Be who "se ek s  e q u ity  must do equ ity * ^  In  o th e r  words 
he j^mmt oome in to  o o o rt w ith  o le an  hand#." I f  th e  
e o n r ta  o f  tM s  eo u n try  should  by in ju n e t le e  r e l i e f  p ro 
t e c t  the mine owner in  th e  enjoym ent o f h is  p ro p e rty  
r ig h t*  and r e s t r a i n  th e  la b o rin g  people from o rg an iz in g  
t h e i r  fo rc e s  by d e c la r in g  swseh o rg a n iz a tio n  u n law fu l, 
would n o t  th e  mine owner th en  be in  a p o s i t io n  to  c o n tro l  

th e  s i t u a t io n  so t h a t  fee Who has to  t o l l  fo r  h i s  d a i ly  
bread  would be p laced  In  a p o s it io n  where i f  fee e x i s t s  
a t  a l l ,  fee must do so  a t  such w ages, end upon such term s 
as  o rgan ized  c a p i t a l  may eee f i t  to  d ic ta t e ?

The c o u r t below a ls o  reached  th e  co n c lu s io n  th a t  th e  
d efen d an ts  have cause end a re  ttem p tln g  to  cause  th e  non- 
union members employed by th e  p l a i n t i f f  to  break  a c o n tra c t  
which i t  has w ith  th e  nonunion o p e ra to r s .  The c o n tra c t
in  q u es tio n  i s  in  th e  fo llo w in g  language:

I  am employed by and work f o r  th e  B itehaan 
Goal and Coke Co. w ith  th e  ex p ress  understand ing  
th a t  I  am n o t a member o f  the  B a ited  Kin© Workers 
o f America and w i l l  n o t become so w h ile  an employ
ee of th e  Bitcfeman Coal and Coke C o .; t h a t  th e  
B itetm en Coal and Coke Co. i s  run nonunion end 
ag rees  w ith  me th a t  i t  w i l l  run  nonunion w hile  X 
am in  i t s  employ. I f  a t  any time w h ile  1 am 
employed by th e  BltCfeman Coal and Coke Go. I  
want to  become connected w ith  the C nited  Mine 
Workers o f  America o r  any a f f i l i a t e d  o rg an iza 
t i o n ,  I  a g re e  to  w ithdrew  from th e  employment
o f sa id  company, and ag ree  th a t  w h ile  I  am in
th e  employ o f  t h a t  company th a t  I  w i l l  n o t  make 
any e f f o r t s  amongst i t s  employee* to  b rin g  about 
th e  u n io n iz in g  of t h a t  mine a g a in s t  th e  company** 
w ish , I  have e i t h e r  read  the above o r heard  th e  
same r e a d .

I t  w i l l  be observed th a t  by th e  te rm s o f  th e  c o n tra c t  
th a t  e i t h e r  o f  th e  p a r t i e s  th e re to  may a t  w i l l  te rm in a te
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th #  same, aaâ  w h ile  I t  i s  provl&ed th a t  so  lo a g  a s  th e  
employee e o a t la e e s  t e  work fo r  th e  p l a i n t i f f  he « h a ll  h o t 
jo in  t h i s  o rg a a iz a t io f l ,  a e e e r th e le e a  th e re  i s  aothlm g l a  
th e  e o a tp a e t which r e q u ir e s  saeh  employee* to  work for 
say  f ix e d  o r  d e f in i t e  p e r io d . If a t  any tim e a f t e r  em
ployment any o f  them should  d ee ld e  to  jo in  th e  defendan t 
o r g a a lz a t lo a ,  the  p l a i n t i f f  co u ld  n o t under th e  c o n t r a c t  
re c o v e r  damages fo r  a breach  o f  the  same. I n  o th e r  word*, 
th e  em ployees, under t h i s  c o n t r a c t ,  i f  th ey  deem propel», 
may a t  any moment jo in  a la b o r  u n io n , and th e  o n ly  p e n a lty  
provided th e re fo re  i s  t h a t  th ey  can n o t se cu re  f w t h e r  
employment from th e  p l a i n t i f f .  T h e re fo re , under th i s  
c o n t r a o t ,  i f  th e  nonunion men, o r any o f  them, sh m ld  see 
f i t  to  jo in  th e  U nited  Mine Workers o f  America on acco u n t 
o f  law fu l end p e rsu a s iv e  methods on th e  p a r t  o f  th e  d e -  
f e n d a n ts , end as a r e s u l t  o f  such m et io n  on t h e i r  p a r t  
were to  be d isch arg ed  by the p l a i n t i f f ,  i t  cou ld  n o t main
ta in  an a c t io n  a g a in s t  them on accoun t o f such conduct on 
t h e i r  p a r t .  Such being  th e  c a s e ,  i t  w m id  be unreasonable 
to  hold th a t  th e  a c t io n  o f  th e  d e fen d a n ts  would render 
th e  u n ite d  Mine Workers o f America l i a b l e  in  d am g es to  
th e  p l a i n t i f f  because th e y  had employed law fu l methods 
to  induce th e  nonunion m iners to  become members o f t h e i r  
o rg a n is a t io n .

D issen tin g  Opinion o f  J u s t ic e
B randeis in  th e  U to h a s n  Gas® 

a s  quoted by Walsh.

f i f t h .  There was no a ttem p t to  induce employee* to  
v io la te  th e i r  c o n tra c ts*

The c on t r a c t  c re a te d  an employment a t  w i l l  and th e  
employee was f r e e  t o  leav e  a t  any tim e . The c o n tra c t  d id  
n o t bind th e  employee n o t t o  jo in  th e  u n ion , and he was 
f r e e  to  jo in  i t  a t  any tim e . The c o n tra c t  m erely  bound 
him to  w ithdraw  from p l a i n t i f f ’s  employ i f  he jo in e d  th e  
u n io n . T here i s  ev idence o f  an  a ttem p t to  induce p la in 
t i f f ’s  employees to  agree to  jo in  th e  union; b u t non* 
w hatever o f any a ttem p t to  induce them to  v io la te  t h e i r  
c o n tra c t#  U n ti l  an employee a c tu a l ly  jo in ed  th e  union he 
wee n o t ,  under the c o n t r a c t ,  c a l le d  upon to  leev e  
p l a i n t i f f ’s  employ. There consequen tly  would W  no b reach  
o f c o n tr a c t  u n t i l  th e  employee b o th  jo in ed  th e  union and 
f a i l e d  t o  w ithdrew  from p l a i n t i f f ’ s  employ. There was no 
evidence t h a t  any employee was persuaded to  do th a t  o r  
th a t  such  e co a rse  was c cm tem ple te d .  What perhaps was 
In tended  was t o  ec u re  agreem ents o r a ssu ra n ce s  from i n -



d lv ld o a l  employe** th a t  *h*y would jo in  tbe union # e n  
a la rg e  number o f them mhould have o m s e a te i  t o  do #e; 
w ith  th e  p u rp o se , when sueh tim e a r r iv e d ,  to  have them 
jo in  the union to g e th e r  and s t r i k e —u n le ss  p l a i n t i f f  
eonaented  to  u n io n ize  th e  m ine. Suoh a oourse  would 
have been o la a r ly  p e rm is s ib le  under th e  o o n trao t*

—5ofl£hoaslo.nal B ecord , H X ÎÎ ,  p t .  8 , pp. 8108-8109.
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M a jo rity  Oplaioja l a  M a lr  Cas® 
a s  quoted by Walsh*

I t  « as  th e  le g a l  r i g h t  o f th e  â o fo M a n t, M a i r — 
however uawlse such a ooers® m ight have hean— to  d l s -  
oharge Ooppage beoaaae o f  h i s  belpg  a member o f a lab o r 
o rg a o lz a tlo b , a s  I t  « a s  th e  le g a l  r i g h t  o f  Ooppag^, I f  
he saw f i t  to  do so— however uaw isa auoh a eo tirse om h is  
p a r t  m ight have been—to  q u i t  th e  se rv lo e  In  whleh b# 
was engaged, beeause th e  def*h^an t aa^loyed eome p e r s w s  
who were n o t  members o f  a l a b w  o rg an iz a tio n #  In  a l l  
stieh p a r t i c u la r s  th e  employer and the employee have 
e q u a l i ty  o f  r i g h t ,  and any l e g i s l a t io n  th a t  d is tu rb s  
th a t  e q u a l i ty  i s  an a r b i t r a r y  in te r f e re n c e  w ith  th e  11b- 
e r ty  o f e o n tra o t which no goveivwent sen le g a l ly  j u s t i f y  
In  a f re e  la n d .

M a jo rity  Opinion l a  Goppags Case 
e s  quoted by W alsh.

To ask a nan t o  agree In advance to  r e f r a in  from 
a f f i l i a t i o n  w ith  th e  union w hile  r e ta in in g  a c e r ta in  
p o s i t io n  o f  employment i s  n o t to  ask  him to  g iv e  up any 
p a r t  o f  h i s  c o n s t i tu t io n a l  freedom . Be l a  f r e e  to  de
c l in e  th e  employment on th e se  te rm s , j u s t  a s  th e  employ
e r  may d e c lin e  to  o f f e r  employment on any o th e r , fo r  
" I t  ta k e s  two to  make a b a rg a in .”

The D ies a n tin g  Opinion
o f  J u s t i c e  Day In  Ooppage Case 

a s  quoted by W elsh,

l i b e r t y  o f  making c o n tra c ts  I s  s u b je c t  to  c o n d itio n s  
In  th e  i n t e r e s t  o f th e  p u b lic  w e lfa re , and which s h a l l  
p r e v a i l—p r in c ip le  o r c o n d itio n —can  n o t be d efin ed  by any 
p re c ise  end u n iv e rs a l  fo rm u la , la o h  In s tan c e  o f a s s e r te d  
c o n f l i c t  must be determ ined by i t s e l f ,  end i t  has been 
sa id  many tim es th a t  eeoh a c t  o f  l e g i s l a t io n  has th e  sup
p o r t  o f  the presum ption th a t  I t  i s  an e x e rc is e  In the in 
t e r e s t  o f  th e  p u b l ic .  The burden i s  on him who a t ta c k s  
th e  l e g i s l a t i o n ,  and i t  i s  n o t s u s ta in e d  by d e c la r in g  a 
l i b e r t y  o f  c o n t r a c t .  I t  can only  be s u s ta in e d  by demon- 
8t r a t i n g  t h a t  i t  c o n f l i c t s  w ith  some c o n s t i tu t io n a l  r e 
s t r e i n t  o r  t h a t  th e  p u b lic  w e lfa re  i s  n o t mb#Krved by th e  
l e g i s l a t i o n .  The l e g i s la tu r e  i s ,  in  th e  f i r s t  in s ta n c e , 
th e  judge o f  w hat i s  n ecessa ry  fo r  th e  p u b lic  w e lfa re , and 
a ju d i c i a l  rev iew  o f i t s  judgement i s  l im ite d .  The e a rn e s t  
c o n f l i c t  o f s e r io u s  op in ion  does n o t s u f f ic e  to  b rin g  i t  
w ith in  the ran g e  o f j u d i c i a l  co g n izan ce .

—C o m re ss io n a l R ecord . !%%?, p t .  5 , pp. 46#0-4@#l.



Opiaioa® on th e  
C o a tra e t me q eo tsâ  by W alsà.

The U nited  S ta te s  Goal Gwmiaslom re p o r te d  in  1B25;

N oteithat& ndlng  th e  de^isiem s o f  th e  Skipreme
Court o f th e  U nited  S ta te s  th a t  th e  s o -e a lle d  
**jellow-dog” e o n tra o t  i s  l e g a l ,  th e  oommlssiom 
i s  o f th e  o p in io n  th a t  i t  l a  » souree o f eoonomie 
I r r i t a t i o n ,  and i s  no more j u s t i f i a b l e  than  any 
o th e r  form o f o on t r a c t  whieh debar#  th e  Indlvidm al 
from employment s o l f l y  bees use o f membership or 
nonmembership in  any o rg a n is a t io n .

The U nited  S ta te s  Goal Commission, r e p o r t in g  aga in  in  1% 5:

We reoommand th a t  such d e s t ru c t iv e  labo r 
p o l ic ie s  as the use o f s p ie s ,  th e  use o f  deputy
s h e r i f f s  a s  pa id  company g u a rd s , house le a s e s  
which p rev en t f r e e  access  and e x i t ,  and in d iv id 
u a l c o n t r a c ts  w hich a re  n o t f r e e - w i l l  c o n tra c ts  
be a b o lish e d .

Again th e  Goal Commission s a id :

The in d iv id u a l  c o n tra c t  i s  c lo s e ly  t ie d  up 
w ith  th e  su p p ress io n  o f c i v i l  l i b e r t i e s .  I t  
has been used as  a b a s is  f o r  secu rin g  in ju n c tio n s  
a g a in s t  th e  a ttem p ts  to  o rg an ize  th e  f i e l d  by 
any means w h atso ev er. I t  has a lso  been used as  
th e  b a s is  f o r  c la im in g  damages from th e  U nited 
Mine W orkers.

The F ed era l C ouncil o f  Cjtorches o f C h r is t  in  M m rtca , in  a 
p re s s  te le a a e  under d a te  o f  December, 1920, had the fo llow 
in g  to  say ;

When an a p p l ic a n t  f o r  work i s  com pelled to  
s ig n  a c o n tra c t  p led g in g  h im se lf  a g a in s t  a f f i l i a 
t io n  w ith  a u n ion , o r when a union man i s  re fu sed  
employment or d isch arg ed  m erely  on th e  ground o f  
union membership, th e  employer i s  u sin g  co e rc iv e  
methods and i s  v io la t in g  th e  fa isiam en tsl p r in c ip le  
o f  an  open shop.
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From a p a s to r a l  l e t t e r  o f C a th o lic  a rch b ish o p s  and b ishops
in  th e  % l t s d  S ta te s  I  read  a s  foU osrs:

B e llg lo n  te a c h e s  th e  la b o rin g  man and th e  
a r t i s a n  to  c a r ry  ou t h o n e s tly  and f a i r l y  @11 
e q u ita b le  agreem ents f r e e ly  a r r a n g e d . . . .  By 
t r e a t i n g  th e  la b o re r  f i r s t  o f  a l l  as a man 
th e  employer \?111 make him a b e t t e r  #o rk ln g  
man; by re s p o c tin g  h is  own m oral d ig n i ty  a s  a 
man th e  la b o re r  w i l l  oompel th e  r e s p e c t  o f  h is  
employer and o f the oom aonity.

( . . .  from an a d d re ss  by 311ha Boot In  1916:)

Eow, hoYwver, th e  power o f o rg a n iz a tio n  hos 
massed bo th  c a p i t a l  and la b o r  in  such v a s t opera
t io n s  th a t  in  many d i r e c t io n s ,  a f f e c t in g  gf^éat 
b o d ie s  o f  p eo p le , th e  r i g h t  o f  c o n tra c t  can no 
lo n g e r  be a t  once in d iv id u a l and f r e e .  In  the 
g re a t  massed I n d u s t r ie s  th e  f r e e  g iv e  and take o f  
i n d u s t r i a l  demand and supp ly  does n o t app ly  to  
th e  in d iv id u a l .  Nor does the r ig h t  o f  f re e  
c o n tra c t  p ro te c t  th e  In d iv id u a l under th o se  condi
t io n s  of com plicated  in te rd ep en d ease  which make so 
la rg e  a p a r t  o f  th e  community dependent f o r  th e i r  
food , t h e i r  c lo th in g ,  t h e i r  h e a l th , and means o f 
c o n tin u in g  l i f e  i t s e l f  upon th e  s e rv ic e  o f a 
m u ltitu d e  o f  people w ith  whom th e y  have no d i r e c t  
r e l a t io n s  w hatever, c o n tra c t  or o therw ise*  Accord- 
ih g ly  democracy tu r n s  a g a in  to  government to  fu rn is h  
by law th e  p ro te c t io n  which th e  in d iv id u a l can no 
longer secu re  th rough  h i s  freedom o f c o n tra c t  end 
to  compel th e  v a s t  m u ltitu d e  on whose co -o p e ra tio n  
a l l  o f  us are  dependent to  do th e i r  n ec essa ry  p e r t  
in  the l i f e  o f th e  community.

In  th e  D a ily  Law Jo u rn a l o f  May, 1909, appeared an a r t i c l e  by
Dean Hoseoe round”, '“frcSa"'Which I  re a d  a s  fo llo w s;

The a t t i t u d e  o f many o f  our c o u r ts  on th e  
s u b je c t o f  l i b e r t y  o f  c o n tra c t  i s  so c e r t a in  to  
be m isapprehended, i s  so o u t o f  the ran g e  o f  
o rd in a ry  u n d e rs ta n d in g , th e  d e c is io n s  them selves 
a re  so  academic and so a r t i f i c i a l  in  th e i r  reaso n 
in g , t h a t  they  can n o t f a l l  to  engender such f e e l 
in g s .  Thus, th o se  d e c is io n s  do an  In ju ry  beyond



th e  t e l l u r e  o f  s  few mts* Theme e e te  earn 
he re p le e e d  as l e g i s l a tu r e s  l e e m  how to  eom- 
p l j  w ith  th e  l e t t e r  o f  th e  â e e is io a s  erd to  
evade th e  s p i r i t  o f  them. B%t th e  l o s t  re e p e e t 
w i l l  l i v e  a f t e r  them In  im paired  a u th o r i ty  o f  
th e  e o u r te  long a f t e r  th e  deeim lons thammeleee 
a re  fo rg o tte n .

D r. f ^ l i z  ^ ^ a n k fu r te r ,  o f  th e  Harvard Law S eh o o l, had th e  
fo llo w lo g  to  may sh o u t i t ;

The r a p id ly  inereem lng  use o f  th e  soM salled 
"yellow-dog** eon t r e a t s  h a s  grows in to  a s e r io u s  
t h r e a t  to  th s  very  e z ie te n o e  o f  la b o r  u n io n s.
In  view o f th e  in e q u ita b le  c o n d itio n s  th a t  surround 
th e  fo rm atio n  o f  neah agreem ents end th e  u n fa ir  
d iv is io n  o f t h e i r  ob llgm ticm , t o  ap p ea l to  e q u ity  
f o r  th e i r  enforcem ent i s  to  d is re g a rd  th e  fu ad a- 
m e n ta lly  e t h i c a l  fo u n d atltm s o f c o u r ts  o f  c h w c e ry .

. . .  That view  i s  very  c l e a r ly  ezp reased  in  th e  case o f  n i n e  
v s . Burke D o n strao tlo n  C o ., in  Two Hundred and s i x t i e t h  
U nited  S ta te s  R ep ac ts . I  re ad  from page 234, as fo llo w s:

Chiy th e  ju r le ^ ic t io n  o f  th e  Supreme Court 
i s  d e riv e d  d i r e c t l y  from th e  C o n s t i tu t io n . Every 
o th e r  c o u r t c re a te d  by th e  g e n e ra l Government 
d e r iv e s  i t s  J u r i s d ic t io n  w holly  from th e  au th 
o r i t y  o f C ongress. That body may g iv e , w ith 
h o ld , or r e s t r i c t  each J u r i s d ic t io n  a t  i t s  d i s 
c r e t io n ,  provided  i t  be n o t extended beyond th e  
b o u n d aries  f ix e d  by th e  C o n s tltu tlc m .

—C o h ^ e e s lp n e l R ecord. LXlT, p t .  5 ,  pp . 4891-4392.



AppôBàix H

MxempXQB o£ Coatraet®
mot P e rm lttw l by Lew*

Mr. Walab; M r. E rea ld em t, tb e  power to  o cm trec t i »  l i m i t -
ed by mamy eons i t e r a t i o n s .  I  feave h e re  th e  s ta s ta r d  
w ork , Greenwood on P u b lic  P o lic y , in  th e  law o f  c o n tra c ts*  
In  th e  in d ex  we f in d  a long  l i s t  o f  co m trae ta  w hich th e  
law w i l l  n o t p erm it t o  be mad© upon grounds o f  p u b lic  
p o l ic y .  One c h a p te r  d e a ls  w ith  c o n t r a c ts  prom otlv# o f  
p r iv a te  d is h o n e s ty ,"  A ll such e r e  v o id . A nother c h a p te r  
d e a ls  w ith  " c o n tra c ts  d e s t ru c t iv e  o f com petltlom ." th e  
S en a to r from  I l l im o ie  (Mr. le w is )  r e f e r r e d  t h i s  aorm lng 
to  th e  s t a t u t e s  o f  Comgress d e c la r in g  c e r ta in  c o n tra c ts  
void  because t h e i r  temdemey was to  ab ro g a te  o r  l im i t  
com petltiom *

O ther c h a p te rs  d e a l w ith  c o n tra c ts  ten d in g  towerd 
o p p re ss io n ; c o n t r a c ts  prom otlve o f p r o s t i t u t i o n ,  c rim e , 
and i n f i d e l i t y ;  c o n t r a c ts  prbm otlve o f gam bling; c o n tra c ta  
f o r  in su ran c e  where th e  p a r ty  in s u r in g  has no r e a l  sub
s t a n t i e l  i n t e r e s t  in  th e  l i f e  o f  th e  p a r ty  assu red  ; con
t r a c t s  prom otive o f  d e r e l i c t i o n  o f  d u ty , p u b lic  and p r i 
v a te ;  c o n t r a c ts  th e  e f f e c t  o f  which w i l l  be th e  csorrup- 
t io n  o f  p r iv a te  c i t i z e n s  w ith  re fe re n c e  to  pub lic  m a tte rs ;  
c o n t r a c ts  a f f e c t in g  th e  i n t e g r i t y  o f p u b lic  e le c t io n s ;  
c o n t r a c ts  r e s t r i c t i n g  a s s ig n a b i l i t y ,  th e  l a t t e r  p r o h ib i t -  
ing  one from making a c o n t ra c t  by w hich th e  person to  
whom he s e l l s  a p iece  o f  p ro p e r ty  i s  r e s t r a in e d  from d i s -  
poslng  o f  t h a t  p ro p e r ty  a t  vÆ ll; c o n t r a c ts  l im i t in g  the 
l i a b i l i t y  of common c a r r i e r s ,  te le g ra p h  com panies, employ- 
e r s ,  and t o r t  f e a s e r s ;  c o n t r a c ts  ex cu sin g  a man Arom n c g li-  
gemoe w ith  or o f  h im se lf  o r  o f  h is  s e rv a n ts .  80 , Mr. 
P r e s id e n t ,  th e re  i s  a v e s t  c l a s s ,  a g re a t  v a r ie ty  o f  con- 
t r e c t s  which th e  law w i l l  n o t perm it to  be made.

—-Congreasiome 1 R ecord , LXXY, p t .  5 , p . 4691.



1
O aees I l l a a t r a t i a g  Change# 

l a  O oart O p la lm a  w ith  &*@nr4 
t e  L ib e r ty  o f  C o n tra o t,

Aots limiting the hobfa of labor on work* ooniootei 
by mmioipai oorporatlona were bald, baoaujW they riolatf' 
#d tba liberty of eontraot, to be rold in the eaae of 
People V. Coler, ( 1 6 8  N. Y, 1 ); in State v . Tarney 3 1 eê  
trleal aipply Co. ( 1 8 0  Ind, 5 5 8 ), and in parte Eobeek 
( 8 5  Calif. &7 4 ), Bet on tbe oentrary they were held valid 
in Milwaukee v. Raalf ( 1 1 8  Wle , 1 7 2  (1 9 1 8 )), end In Oamp- 
bell V. City of New York ( 2 1 6  M.Y.3 . 1 4 1 ).

Acta f ix in g  th e  tim e fo r  th e  payment o f  wegee, aa 
fo r  in a ta n o e , on th e  i a t .  end 1 5 th , o f  eeeh m onth, were 
held  to  be in  v io la t io n  o f  l i b e r t y  o f e o n tra e t  and th e r e 
fo re  u n e o n a tl tu t lo n a l  in  F ro re r  v .  People (141 111. 1 7 1 ), 
B ra e ev iU e  Goal Co, v .  People (147 111, 86) ,  Johnaon v ,  
Groodyear Mining Co. (127 C a l i f .  4 ) ,  and S ta te  v . Potomao 
C oal C o ., (118 Md, 5 90 ), I t  was h e ld  o therw lae  in  E rie  
R a ilro ad  Co. v ,  W llllam a ( 4 ^ 0 .  8 ,  8 8 5 ),

Ante f ix in g  th e  method o f paying em ployeee aa on th e  
b aa ie  o f th e  w eigh t o f onacreened e o e l w ere h e ld  w w o n a ti-  
t u t io n a l  in  Goodeh&rlea r ,  Wegeman (113 Pa. 4 5 1 ), Ramaey 
y , Pepple (142 111. 5 8 0 ) , in  re  m*nae b i l l  205 (21 O olo, 
2 7 ) ,  and B erding  y . People (180 111 , 459); b a t  i t  waa held  
o th e rw ise , nam ely, th a t  such a c ts  were c o n s t i tu t io n a l  in  
McLean v .  A rkansas (211 C. 8 ,  5 5 9 ), and in  R a il  Goal Co.
V. Ohio (2 3 8  U, 8 .  5 5 8 ) .

Acts l im i t in g  the hours o f  la b o r  f o r  women were h e ld  
u n c o n s t i tu t io n a l  in  R itc h ie  y . People (155 111. 9 8 ) , bu t 
held  o therw ise  in  Commonwealth y . Hamilton M anufacturing  
Co* (120 M ass, 383) , Wenham y .  S ta te  (86 l e h r .  5 94 ),
S ta te  V. Buchanan (29 W alsh. 8 0 2 ), MUller v .  Oregon (208 
U. S . 4 1 2 ), R ile y  v ,  Gommonwealldi o f  M assaehuse tts  (232
0 .  8 .  6 7 1 ), M il le r  y . Wilson (238 U, 8 .  585 ), end R adlce 
y , New York (284 0 .  S . 2 9 2 ) . That i s  to  w y ,  Mr, P r e s i 
d e n t ,  the Supreme Gomrt o f  th e  S ta te  o f I l l i n o i s  in  the 
case  o f  R itc h ie  v .  People (155 111 . 98) held  th a t  i f  a 
woman d e s ire d  t o  c o n tra c t  to  work 18 hou rs a day o r  20 
hours a d ay , she had a p e r f e c t  f ig h t  to  do s o , and no law 
could be en ac ted  p ro h ib it in g  anybody from employing her 
fo r  those unconscionab le h o u rs .



x?ii

l im i t in g  th e  number o f  houre n f  la b o r  In  whloh 
g»n ooold b* amployad %#ere b a l6 u n e o n e tltu tio n e l*  as an 
un law fu l l im i ta t io n  o f power to  e n te r  in to  e o n tra o ta  In  
low V* Reea P r in t in g  Go. (41 R o b r. 129)* in  r e  Morgan 
(&$ G olo. 4 1 5 ). Loobnar v* New York (198 D. 3 .  4 5 ); b u t 
I t  waa h e ld  o therw lae  In  B unting v . O re^w  (243 If. 8 .
4 26 ); end Bolden v . Berdy (169 G. 8 .  % 6 ) .

Aots r e t i r i n g  em ployees t o  be pmid in  oaah in s te a d  
o f  s c r ip  or s to r e  goods were held  u n e o n e ti tu t io n a l  in  
M il le t  ? .  People (119 111. 8 9 4 ); S ta te  v* Goodwill (33 
W. Va, 199}, S ta te  v . Loowla (115 Mo. 5 0 9 ), Leap v . B e ll
way Go. (58 Ark. 4 0 9 ), S ta te  v . Baun (61 Eana. 1 4 6 ), and 
S ta te  ? .  M issouri T ie & Tladber Co. (101 Mo. 5 6 3 ), b a t 
th e  c o n tra ry  view woe taken by the  ghipreme G ourt o f  th e  
U nited  S ta te s  In  iBrle B a llro ad  Co. v .  W illiam s (253 U. 3 . 
6 8 5 ).

A cts p ro h ib it in g  r a i l r o a d  em ployees from c o n tra c tin g  
wway the r i g h t  to  reco v e r fo r  I n ju r i s e  were h e ld  to  be 
v lo le t lv e  o f  th e  l i b e r t y  o f  c o n tra c t  In  Shaver v . P ennsyl
van ia  Co. (91 Fed* 9 31 ), but the  c o n tra ry  view was taken  
by th e  Supreme C ourt o f th e  H nlted S ta te a  In  Chlcego, 
B u rlin g to n  & %ulnoy Railw ay Go. v .  McGuire (819 U. S . 5 49 ).

In ju n c tio n s  g ran ted  on th e  b a s is  o f  "yellow -dog" 
c o n tr a c ts  were au th o riz ed  in  S ta te  v . Julow (189 Mo. 1 6 3 ) , 
Adair V .  u n ite d  S ta te s  (208 U, 161 ), Coppage v* Z ansas 
(836 U. 8 .  1 ) ,  Ultchman Coal & Coke Co. v . M itc h e ll (245 
U. 3 . 8 8 9 ) , V a il-B e llo u  P ress  v .  Casey (212 R. T. 3 . 1 1 3 ), 
People V .  Marcus (185 M. Y. 8 5 7 ) , B i t tn e r  v. West V lrg in la -  
P it ts b u rg h  Coal Co. (12 Fed, (2d) 6 52 ), I n te r n a t io n a l  
O rg a n iza tio n , e t c . ,  v^ Red J a c k e t C onso lida ted  Coal & Coke 
Co. (18 Fed ( 8d) 8 5 9 ), F loushclm er v . S c h le s ln g e r  (169 
N. T* S . 8 9 1 ), McMlchael v .  A tla n ta  Bnvelope Co. (151 Ga. 
9 9 6 ), T h ird  Avenue Railway v . shea (179 N. Y. 8 , 4 3 ) ,
Cyrus C u r r ie r  &_8ons v . I n te r n a t io n a l  M oldere Cnlom (95 
U. J .  Bq. 6 1 ), K lnlook Telephone Co, v . L ocal Uhlom (295 
Fed. 2 4 1 ), G a llan  v . E x p o sitio n  C otton  M ills  (149 Qa. 1 1 9 ), 
and Montgomery v . P a c i f ic  jB leo trle  Railway (293 Fed. 6 6 0 ).

But In ju n c tio n s  were den ied  upon th a t  b a s is  In  La 
France Co. v . E le c t r i c  W orkers (108 Ohio 8t .  6 1 ) , I n t e r -  
borough Rapid T ra n e it  Go. v . Grean (227 N. Y. 2 5 6 ), and 
In te rb o ro u g h  Rapid T ra n s i t  Co. v . Levin (247 H. Y. 6 5 ) .

—G pngresslonal Reoord, L3%V, p t . 5 ,  pp. 5019-5018.
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