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1.

Prefacs

The purpose of this thesis is twofold. First, it
is intended, as nearly &s possible, to give an account
of Thomas Walsh's acotivities in the Senste with regard
to lgbor. In thﬁ second plave, an attempt has been
made to discover Walsh's primary motives for acting as
he did, in view of the fset that same questions have
been raised regarding this. For example, one source =
states that Walsh was always to be found on the pro~
gressive side of dsbates, while another cautions that
it must always be remembered that he was a strict con~
stitutionalist. It is desired, then, along with bring-
ing out other attitudes, {(i.e. those concerning labor
directly,) to reveal how great a role those factors of
constitutionalism and progressivism played in determin-
ing Waelsh's decisions pertaining to labor legislation.
For these reasons, mention has not been given to Welsh's
lsbor activities in their entirety, but only to those
instances which would more or less lend themselves to
such interpretation.

The first chapter of this work is simply & general
survey of Walsh's life. In view of the fact that little
hss been written on the life of Thomas Welsh, it was
felt that the addition of such a ohapter would lend to
the work s more vital guality than it might otherwise
have had.
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I
Life of Thomas Walsh.
Barly Life.

In order better to understand the progress, charac-
ter, and achievements of Thomas Walsh it is necessary to
look briefly at the progress, character, and achievements
of his parents--for here, as in the life of every ehild;
the subtle influence of environment played 1ts part.l

The father of Thomes Walsh, Pelix Walsh, was born
in 1821 in County Armagh of Horth Ireland. At the age of
twenty-three, he emigrated to Canada where he made his
home for a year. From Canada, he moved to Michigan, and
from there he went to Two Rlvers, Wisconsin, the little
village which besame his permanent home, Like her hus-
band, Bridget Comer Walsh hed, also, in her youth, emi~
grated from Ireland and settled in Canada. In 1852, two
yaers after Fellx hed gone to Wisconsin, she, too, moved
t0 that state. It was a year later that she and FPellx
met for the first time, the place of their meeting being
¥enitowoe Rapids, Wisconsin. Not long after that they

wers marriad.g

1. Jasaphwichaiar, "ghgmas Witsh, Aﬁ?iseonsi?;Gift
to Montana," e Wisconsin Megazine of History, {(June
1940), XXIII, . 449. ’

2+ Ivid,, 449,
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Fellx bas been described as " a gentleman of the old
school”-~-a man whose character was such that young man;
when in his presence, put on thelr "best manners.," He
was yalsed a Catholiec among the Protestants of Rorth
Ireland, though this never affected his feeling for his
own faith, to which he remained, all of his life, loysl
and firm. Yet, because he did live in the midst of Pro~-
testants, devout Catholic that he was, he was anything
but intolerant in his outlook. Pelix grew to have an
insight into the c¢haracters of men and wamen of differ-
ent faiths, and from his insight was born, not intoler-
shce, but a gentle understanding such as neither con-~
firmed Catholiocs nor Protestants could gain in thelr
religious isolation. ¥elix had come, while holding the
offices of justice of the peace and ¢ity e¢lerk, to be
regarded as a sort of tribune of the people, "a sage
and councilor whoss services were fresely at the disposal
of his nelghbors.*S

Pollix wes not a member of the aristooracy. His
was a family of skilled artisaens, his father being a
weaver, though to some degree, as Schafer writes, he

3. Sehafer, op. cit. p. 449.
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had mechanical ability.4 In 1870, Felix Walsh was de-

seribed as a laborer. However his lebor for hire was
performed in the woods as a logger, and, when not so
sﬁgaged, he worked in the streams as a raftsman. Ap~
parently such skilled labdr commanded good pay. Felix
never worked in a factory or in a mill, nor 4id he
allow his children to do 30. And, in order that the
good and heslthy life close %o the soil bé not unknown
to hls family, he bought thirty acres of land near the
edge of town. On this land he and his sons worked., In
a word, the life of the Walsh family in Two Rivers "rep-
resented the kind of village life so typleal to New Eng-
land--a blend of town and country with s maximun of the
edvantsges of both and & minimum of the evils of either o
Thomas Walsh, the second son and third ohild of
Pelix and Bridget Comer Walsh, was born on June 12, 1859,
at Two Rivers, Wisconsin. BHis early childhood was ap-
parently uneventful, for little of it seems toc be known

except for the feet that he was especislly fond of base~

4 Schafer, op. ¢it. p. 450, Fellx knew the art of
weavinz. In his youth, he had served his apprenticeship
in the home of s Kethodist family. While in the home of
these people he became well acquainted with the Bible.
Echgfer writes that he even learnsd many of the verses

¥y heart.

5. schafer, op. cit. p. 450.
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ball, and that at the age of fiftesn he undertook the
job of city lamplighter for the sum of eighty dollars a
year.® Tom's father sent him to the Protestant school,
and so diligent and scholarly was he that by the time
he was sixteen he, himself, was ready to teach sehool.”

8o intent was young Thomes to do well as a teacher
thet he spent long hours of individual and intensive study
in order to master the work which would be necassary
before he could get a higher eertificate. Thus, despite
the fact that he could not go on to-sehae%, it was not
long before he had sdvanced to s first gréae sertificate.
But still he was not satisflied; he wanted an unlimited
certificate. So, after maklng what he considered ade-
quate preyaration; he went to Madison in the summer of
1881 to write for such a certificate.

It was, indeed, a red lstter day in Walsh's life
when he attsined that for which he had worked so hard.

6. In 1876, Thomas Walsh organized the Centennial
Basebsll Team. Loulse Pearson Blodget, Dictionary of
American Blogrephy, XIX, p. 363,

7+ Besides belng tolerant, local conditions might
have had much to do with Fellix Walsh's decision to send
his nine ohildren to the Protestant school. The parish
being mostly German, the parish school was in the hands
of a German priest and much of the instruction was in
German, a circumstance not plessing to the Irish families,
36338181‘, OE. eit- Pe 450-
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Schafer writes that Walsh's sister, Mrs. Wattawa, told
of the day when their mother, she, and Thomas ware walk-
ing in the vicinity of the postoffice, asnd her brother
Jeft them to see 1f there was any mall. A few minutes
later hs rejoined them, waving the document in the air;
he called out, "Mother, I have iti" Walsh, aoccording
to Schafer, was more proud of thls schievement--gaining
en unlimited certificate without s0 much as taking s
single ocollege course~~than he was of almost any other
aspect of his young life., Be kept the diploma through-
out his life, along with that which he recelved when he
graduasted from the law school at wisoonein.B

Beving his unlimited certificate, Thomas Walsh was
now ready to tesch as the principel of a state-aided high
sochool, and that same year he received such & position
at Glernbeulah, when he was made the sols teacher of
forty-five pupils and earned a salsry of $495 a yesr.
For one year he held this position before going on to a
baetter one st Sturgeon Bay. Here, with the ald of a
woman assistant, he taught and supervised the instruction
of eighty children-~all this for s salary of $630 a year.

8. Sﬁhﬂrﬁr, OPe cit. B 435,
9+ Inid., 4s5.
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Thomas Walsh, now more or less independent and
eager to take up the study of law, went to Madison in
the fall of 1883 to enroll in the law ¢lass st the
University.}0 While Thomas was obtaining his training
at Medison and gaining edmission to the ber, his older
brother, Benry, completed an apprenticeship in law in
Manitowoe. Thus both of the brothers were now ready to
set out on their own. It was the custom of the time for
young men to sesk their fortunes in the west. Thomas £
Wealsh and hls brother started for the west accordingly.
They visited a number of towns in the Dakota Territory;
and in each they looked over the prospects for young
léwyers who might also wieh to go into pollitics. At
Fargo they interviewed several persons. Buat both Thomas
and his brother were diseppointed when thsy found out
about the politlesl conditions there. According to
Schafer, Walsh and his brother, somewhat diseouraged;
bought & few items of food, carried them in s bag to the
bridge over the Red River, and there sat down to have
lunch. Suddenly Henry, after gazing rather intently at
the stream s few moments, asked, "Tom, does this river

flow north?" Tom looked at the river and with surprise

10+ schafer writes that this was at the time when
the law school was taught by losal practitioners, who
lectured an hour eaoh day and prepared men who had al-
ready done some reading in Blackstone and Kent, in a
single year for beglinning practice. op. c¢it. p. 454.
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in his volce, replied, "I belleve it does.” "Well,"
saild Henry, "Let's movs on. I don't fesl right about a
place where the river flows north and the Irishmen vote
the Republiecan tiaket.”ll

A short time after this inclident, both of the men
settled at Redfleld, now in South Eakatg; where Benry
mede his career as & lawyer while Thomas remsined there
for six years. W. F. Bruell, a leading lewyer in Red-
risld, wrote to the suthor that the court records show
that the brothers quickly became popular. They had
their share of business, indeed. Of &1l the important
cases that came up, Thomas Walsh, 1t could be certain,
would dbe found on slther ore side or the other.

Walsh's move %o Helena, ¥ontsne, efter six years
in Redfield, d4id not come about in a search for legsl
employment. His work at Redfleld had come to take up
his time fully. Thomass Walsh, Schafer writes, went to
Helena because he saw possibllities of greater things.
In any event, the change was not unfortunats for either
Walsh or Helsna. Sthafer explalins thst at this time
mining was the principle industry of Montana. In thoas
days, mining law was anything but a settled and easily

1l. Sehafer, op. eit. p. 454.
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interpreted system of Jurisprudence. Litigation under
it was notoriously abundant. Enormous values were in-
volved and naturally the cases were contested with fierce
earnestness. This, then, made just the right opportunity
for a thorough student of law and & tenscious, relent-
less fighter like Thomes Walsh. |

It is reported that one of the leading corporations
devoted to mining sought to employ Walsh as 1ts attorney
at & very liberal salary. But, as Mr. Hard wrote in
1928, "You cannot make him wear any collar but his own,"
8 statement which could have been said of Welsh at any
time during his 1ife.l2 That partieular mining corpora-~
tion 4id not get Walsh's sservices. He declined their
offer, for he preferred to retain ebsolute freedom in
sccepting and declining cases. He sometimes acted for
this company, and sometimes sgainst it. In time, he
came t0 be recognized as the champlion of the small and
struggling miner. ©™His office in Helena became the
drafting room for labor legiskation."ls The decision he
msde, not to hecome an attorney for the mining company,
no doubt had a determining influence on his career, for

in 1906 he was an unsuccessful candidate to thse House of

12. wiliiem Bard, "Dry Tom Walsh,” in Review of
Reviews, April, 1928, LXIXVII, p. 368,

13. 1bvia., 369.
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Representatives, while in 1910, he was defeated for the
Senate. However, by making the casuse of the common man
his csuse, he was elected to the Senate of the United
States in 1912, in which body he served until his death
in 1933.

Thus during his years as 2 lawyer in Montana Thomas
Walsh was "nelther the tool of money or meb,*‘l4 and in
the course of a quarter of a santury'this logical and
persistent student made himself a lawyer who was probably
second to none in sheer legal ability and legal learning.
Schafer writes that Walsh's success as a lawyer was due
t0o his studled and supreme @implleity of statsment. Even
the ordinary man was éblﬁ to undsrstand the prineiples
of a case when Walsh presented them. He always emphasized
right and Jjustice as the very essence of law. His most
simple sentence "had a e¢lear ring of enllghtened inten-
tion. His most brief fasct was a blow and demolished, if
possible, all that threatened the rights of humanity."ls
"Defeat meant nothing to bim in comparison to neglect of
his duty. He feared the wrath of God s lot more than he
did that of a lot of people~-and it is no wonder that

%< pard, op. oit. p. 36%.

15. gchater, op. eit. p. 457.
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Thamaa %Walsh could be little scared ip this world when

his ultimate values wers in another."15

16+ Hard, op. cit., p. 369.



The Personality end Charscter
of Thomas Walsh,

"For many years," wrltes John W. Owens, "one had to
guess at the appearance of'Walsh.”lv This was not far
from wrong, for Walsh bad a heavy forelotck which he allow-
ed to wander down over his forehead. He had an amazing
set of aggresslive eyebrows which jungled his eyes. 4nd
along with all this he wore a black mustache of incredi-
bly vocluminous droop., Thus the total effect was mystery.
However, time tempered the welght of the forslock, while
civilization mestered the mustache, so that eventually
only the Jjungle of eyebrows kept one from knowing the
man by the face of him,

Owens writes that the face of Thomas Walsh was the
"most evenly proportioned and best balanced face, with
the exception of Borah, in the United States Senate.”

In fact, Owens believed that Walsh's face loudly bespoke
the intelligencse of the man., "Every curve of the head
and the face was a curve of power, and every curve match-
ed and weighed evenly against the next curve." Going

on with the description, this writer says that the full,
large, handsomely-mcdelled skull was fronted with a

forehead that required the same adjectives,

17. John W. Owens, "Welsh," in The New Republie,
July 2, 1924, XXXIX, p. 152.
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"There was a drop, then, to the eapaclious eyesockets
which were filled with unusually large, bright, steely
blue eyes, the eyes of & coldly intellsctual Irishman.
Then there was & drop to a wide, firm, rather thin~
lipped mouth--snd last, there was a finel drop to s big,
squarish, affirmstive chin."la
Thet Thomas Walsh's personality has been described
as cold and unemotionsal, that he has been regarded as
more or less of a loglce machine, 1s indeed no surprise.
Certalinly bis appesarance alone could have sasily given
that impression. Even Schafer admits this, but he did
not belleve that Walsh was through and through s meochine,

0old and unanimated.?

There is no doubt that Senator
Walsh was, &s Willlam Hard deseribes him, "e solemn Irish-
man." Hard malntslins that this trait of solemnity was
the one outstanding trait of his Irish descent that Walsh
consplcuously retained and displayad.ze He writes that
Walsh was the most solemn of all the statesmen 1n Wash-
ington who derived his descent from the British Isles.

"No oynlcal jest, no parsdox, no fling at any of the

18,
19,

Owens, op. eit., p. 153.
Sohafer, op. cit., p. 472.
20. Hard, op. cit., p. 368,
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religiocus contradictions of life ever passed his 1lips.
He demonstrated all over agasin that e solemn Irishman
is God's most solemn ere&tien."zl

Walsh might have been solemn, but he was not eold.
Schafer writes of an incident that happened durling the
campaign of 1830, which in itself reveals that the soul
of Walsh was somewhat warmer than many have been led to
belisve or thimk, ©One of Walsh's friends, & man who
could not afford it, bad donated fifty dollars toward
the campaign fund., Not wishing to hurt his friend by
returning the money, he recalled that this man hed a
son in college, and 1t was to the boy that Wslsh sent a
gift of £irfty dollars along with a note telling him to
enjoy himself with it.aa

In another place, we read that Walsh's voice was
low, hasitating; and courteous. "No one has ever been&
known to interrupt Senstor Wheeler suecessfully; but
any witness, any fellow committeemsn, is allowed to
break in upon kindly Senator Walsh. He seems so 4iffi-
dent; so unwilling to hurt anyone's feelings that you

feel sorry for him, & lamb in a butchers?® convention.”az

2le Hard, op. oit., De 368,
22+ gohafer, op. eit., D« 472.

23. Bruce Bliven, "Wheeler's Way and Walsh's,” in
The New Republic, April 3, 1824, XXXVIIXI, p. 148,
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At the time of the Teapot Dome investigation, Williem
Hard wrote:

Senator Walsh 414 his duty. He looked
across the table at his old friend, Doheny.
Es had brought him to a public confession of
a publie error. He did not turn hils head.
If he had turned it, he would have gazed
with contempt at the mob of pleasure seskers
who while evidence of the plundering of the
public domain was beling presented were not
there, but who, when the blood of rayusgzion
was to flow, were present and exulting.

Perhaps as well as anyone, William Hserd understood and
truly evelusted the personelity of Thomas Walsh. Bis
words in this instsnce in no way conflict with those he
wrote describing Walsh, the lawyer. Indeed, Senator
Walsh did his duty, for with him it was "duty" not only
first, but last and alweys. And there can be no doubt
that statements such as the following, though true in
part, can easily give an incorrect impression:

The implacability of Walsh stands him
in relief among his fellows. Senators, a&s
a rule, are smlable chaps, full-bodied, easy
going, sparing of effort, tender of amenities,
tolerant of their adversaries. Throuzh this
comfortable aggregation, Walsh stalka, grandly
serious; always in earnest. There is some-
thing suggestive sbout him of the o0ld famil-
lers of the Ingulisition; a consciousness of
rectitude, unblemished with any copgern with
the feelings of thoss on the rack,®”

24+ yilliem Bard, "0il Speaks," in The Nation, Feb-
ruary 6, 1924, CXVIiIII, p. 133.

%5+ Charles Mickelsan, "The Man from Montana,” in
The North Americsn Review, February, 1928, CCXXV, pp. 149~
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In 1812, Walsh entered the United States Sepate,
a seasoned lawyer; he needed no period of apprenticeship,
and he took nope. He was as much at home there as he had
been 1n the court room. His style in the Senate was his
style of the court room. Thus he indulged in noc rhetor-
ical epeeches and flourishes. Of his style, John W.
Owens writes:

It did4 and does resembls & palm tree,
a stem with perfectly formed leaves branch-
ing in ell dlrections. Each of Senstor Walsh's
sentences is llke that, a besutiful mass of
perfectly formed cleauses spreading in a ¢ircle
to cover possible guestions from any point.
These sentences are & triumph of literary and
legal construction, as the palm tree is a
triumph of nature.... But did you ever have
any luck seeing the palm tree whéée trying to
see and note each of its leaves?

William Hard also writes of Walsh's style:

¥Mr. Walsh is a man of slow, unrelenting
gspeech. A sentence from him is like the lay-
ing down of brick after brick in a sort of
verbal causeway in a deeply suspected swamp.
Be 1s not gzoing to fall off in the swamp.
Hor ... is hg goinz %o be severed from his
destination.=7

In the Senate he was always wary, prompt, courteous, anék:
well informed. Though hls arguments were somewhat dry b
and appealsd to the logical sense, they were, neverthe-

less, replete with appropriate facts having legal, social,

26. Owens, op. cit., p. 152,

27. Hard, "0il Spesks," op. cit., p. 134.
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and canstitutional relation to the cass. Here, itoo, he
never falled to stress the ideals of right and justice,
Aside from the fact that hls spesches were more

often of the dry variety from the average point of view,
another reason for his lack of gallery apreal was that
when talking, he seldom ralised his volece. His mein rea-
son, perhaps, for not doing this was that sometimes when
he did his voice, instead of coming out a grest, robust
roar, came forth only ss a falsetto squeak. This would
be reason enough to keep any man from roaring, no matter
how strong his convlietions on any point. Then too, we
must remenber that, even though Walsh micht have had the
volce of an orator, it is doubtful if he would have done
much roaring, simply because his sense of order would
not allow him to display passion or emotlon. "Thus he
spoke as heAdresseé «+es 30 immaculately that it would
have been an equal relief to have heard him split an in-

finitive as to have seen him without his neck tie."2°

28. Mickelson, op. eit., p. 154.
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Walsh's Senate Career.

Characterizing in general Walsh's career in the
Sensate, Vlillard writes that it muat be remasmbered that
Walsh wes a strict constitutionalist. And despite the
faot that he dld advocate the ohild labor amendment,
which was something that few men of his legsl training
and type of mind 4id, Walsh was not, according to Villerqd,
necesserily e great soclal reformer or even a great lib-
eral, These moves on his part might show that his mind
wes not rigidly fized, but nothing more.®® However,

Dictionary of American Blography states, "... he was

always to be found on the progressive sids of debates."sa

One might well wonder, in view of the ebove remarks, how
striet a constitutionalist and how libersl a progressive
Walsh was, after all. Though one might at times easily
be progressive while at the same tlme remaining a striet
constitutionalist, 1t does not follow that the two would
always go together.

Thomea Walsh's career ln the Senste was a long one,

lasting from the time of his election in 1912, to the

29. 5, G. Villerd, "Presidential Possibilities," in
The Nation, May 9, 1928, CXXVI, p. 535.

%0+ Louise Pearson Blodget, Dictlionsry of American
Biogrephy, XIX, p. 393. ‘ '
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time of his deeth in 1933, A glance at the index of the
Congressional ggeord for any of the sessions during these

years will prove beyond doubt that little went on in
whioch Senator Welsh failed to play same rols., The best
that can be done here ls to suggest or point out a few
of the high~lights of his career as a Senator.

When the gquestion of leasing the Alaska coal lands
was before the Senate in 1914, Walsh, more than anyone
else, was instrumental in foreing a reluctant majority
to ast on it. 1In fact, he made himself the champion of
the bill. He followed point by point, Shafroth's, Borah's,
and other vigorous and able speeches 1n opposition, inter-
Jeoting frequent questlons, some of whieh suggested pene~
treting arguments, and finally delivered a thorough speech
in favor of the bill. It has been said many times that
no subject, no matter how dull, no matter how complicated,
was too dull or tas’eamplieated for Senator ﬁalsh.sl

Walsh was a devoted friand to Woodrow Wilson; he
upheld the Treaty of Versailles, the lLeague of Nations,
the World Court, and the limitation of armements.o® So

51+ gabafer, op. cit., p. 155.

32+ At the time of the campaign of 1916, Walsh was
induced to take charge of the western headquarters at
Chicago. So effective was the work he did in this capaeci-
ty thet Wilson later wrote him a note of pralse. No doubt
it was this reputation that he gained at this time, along
with his affiliation with Wilson, that was responsible

(contd. DPs 190)
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worthwhile are Senator Wslsh's wa&éé on thess questions
that they will bear repetition here. As late as 1828 the
Senator sald, with regard to the lLeague &nd the World
Court:

I% 1= deeply to be regretted that it has
beer found well nigh, 1f not quite impossible
to arrange 8 basis on which the United States
nay sessoolate 1ltself, while not a member there-
of, with the League of Hations in some of its
major activities for the peace of the world....
A disposition has been manifested in some gquar-~
ters ... to critieize the Senate for qualify-
ing the resolution of adherence to the proto-
oal setting up the Permanent Couwrt of Inter-
nationel Justice, by Reservation five, giving
t0 our Qovernment the right to veto the sub-
mission to the Commission by the Council of
the Lezgue of a request for an opinion on any
question in which the United States has or
claims an lnterest. That reservation represents
gimply an attempt to put thls netion on a foot-
ing of substantial egquality with every other
rnation having permanent representation on the
Couneil, any one of which mey et will veto
guch & request.... If Great Britain, France,
or Italy finds that 1t will be in snywise em-
barrassed by any decislon that mey be made
pursuent to & request fram the Council, it
mey Torestall an opinion by voting in that
body against submission of the gquestion, It
would scarcely comport with the dignity of
the United States to Join in upholding the
Court except upon a basls of eguallty with
every other leading nation. It is, indeed,
easy to conceive of questions whieh the United
States would not care to have submitted to the
Court for determination.... It is argued that
the work of the Ieague might be hampered by
the exercise of the right of our country

for his being sslected for the permanent chalrmenship of
the national convention of his party in 1920. See Schafer,
op. cit., ps 481, Walsh was also made permanent chsir-
man 1n 1924 and 1932. He was a delsgate to every Demo-
ceratic National Convention froam 1908 to 19832.



arbitrarily to objleet t0 the sﬁbmisaian of

a guestion, but so it might be by an objee-

tion fragsany nation represented on the

Couneil.
Walsh then goes on to say that the whole difficulty has
been the product of 2 hopeless attempt to accomodsate
the maschinery of the league, which was devised on the
expectation that all the powers would become membars;
to the situation presented by the United States and
Russis when they 41id not become members along with the
reat in meking the League effective. With the United
States and Russis out of the Leasgue, any economic boy~
cott would have no effect on the offending nation who
could trapsfer its trade to the United States. Gnlykf
when and if our Government econsenta, can sn sconomic
boycott sgainst a nation the league wishes to punish be
effective. Thus, "... the provision of the Covenant
looking to the restresint of a war-mad nstion by lsolat~
ing it commerelsally is full of sound snrd fury, signify-
ing nothing. n34

In 1929, we rind Senator Walsh commenting on the
election of Charles Zvans Huges to a seat on the Perman~
ent Court of Internstional Justiee, filling the place
left vacant by the resignation of John B. Moore. Mr.

33+ Thomas J. Walsh, "America's Aloofness from Buro-
pean Politics Unmedified,” in Current Eistory, January
1928, XXVII, pp. 458-460.

34+ ypid., p. 459.
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Walsh hoped that the placing of a Republican on the bench
of this court would do méah to sllay the fear and sus-
picion of that party. Be pointed out the fact that the
Court had truly grown in the estimation of the world,
that its decrees hed been accepted with surprisingly
little adverse e¢riticiam. *"In seven years of its exist-
ence, the court has handed down thirteen judgments and
sixteen advisory opinions, & record outrunning the number
of eases passed upon by the Supreme Court of the United
Stetes during the flrst seven yesars of its 1abor.”35
On the matter of dissrmament, too, Walsh had strong
and most emphatic convictions. In 1921, he was saying,
... there l1ls no reason why we should not at once enter
into some agreement to reduce or at least limit naval
eﬂnstruetien.”ss He deplored the naval race in whleh
the three great maritime nations, Greast Britain, the
United Stetes, end Japan were engaged. To him it was

an "awful waste,” especially in view of the fact that

85, Thomas J. Walsh, "We Approach the World Court,"
Review of Reviews, May, 19289, LXXIX, pp. 43-46. As was
typlcal of him, walsh, to uphold his eonvietions, olted
case after case that had come before the Court, besides
listing other successes that body had enjoyed.

26+ Phomes J. walsh, "The Urge for Disermament,” in
The Annels of the American Academy, July 1821, XCVI, pp.

- »
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every dollar was peeded to “repair the ravages of the
war and to rehabilitaete industry both at home and abroad.”
Said the Senator:

No tims should bs lost in proposing to
the governments of Orest Britairn and Japan
the assembling of a confersnce with a view to
an international agreement to bring it [the
naval race] to an end. The initistive may,
with entire propriety, cane from us. We ecan
open negotiations without giving occasion for
the slightest suspiecion that we are moved by
finsncial distress, or for a revival of intinme
idations cnce given eoredence that we are too
sordid to fight,... Congress should dsclare
itself emphatically in favor of calllng &
conference for general disarmement.... The
world's troubles would dissipate like the
mist before the moriing sun if we could only
get rid of the armies and pavies meintsined
for lnternstionsl war, the expense of whieh
apprecistes constantly and alermingly with
the development of soclence.... We ought not
to delay a day. ZEwvery effort should be made
t0 rouse public sentiment and to c¢lothe it
with such force that Congress cannot resist
the appeal for & ringing declaration in favor
of the immediate assamb%&ng of a world cone
ference on disarmament.<’

For ten years, however, Thomas Welsh led & somewhat
obscure apnd unknowr existense in the United States Senate.
Then came the scandal of the Teapot Dome, and Wslsh over-
night became s figure of nstional importance second to

none.sa The story of the Teapot Dome, it can be said,

37. walsh, "The Urge for Disarmament,” op. eit., Dp.
45-48,

38. por an interesting ascount of the Teapot Dome,
see Mark Sullivan, Qur Times, the Twenties, chapter 15,
Pps. 272-349. A more detalled account 1s given by Werner
in his book, Privileged Charscters, passim.
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really had 1ts beginning when & c¢ltizen of Wyoming hesard,
shout April of 18922, that certain oll land in his state
was to be leased by the Seeretary of the Interior to a
eert&in‘privata'cerparatiaa‘ The ¢citizen wrote to his
senator and wanted to know why this was being dane, and
why, if it wes, the leasing was belng dcne in seéret,
after all, the government had had the lands for & good
many years.ag Why should it part with theﬁ now? Why
were there no publie biddings? Why should Albert B. Fall
be doing the leesing? Didn't the oll lands that were

set aside for the navy fall within the secope and oontrol
of the Navy Depsriment?

Senator Kendricks of VWyoming finslly wrote to Fall,
asking him to explain the mstter, but the Secrctary of
the Interior had little to say. N9 sconer had Senstor’
Kendriocks introduced a resclution in the Senate {April 15)
to have both Fall and Demby, the Secretery of the Navy,
came forth and clear thakwholé thing up, than news came
out that e second lease had besen mede to & privete corpo-
ration-~the Elk Hills RésarVG in California. Two days
after the news of the second lease, Fall replied to

S9¢ For a history of these lands, see Sullivan, op.
eit., pp. 285-288.



24.

Kendricks.®® 1In his reply, he hinted that great and
important matters were involved; bthat that wes the reason
the leasing had been done in private, and that the Senate
should not guestion an act of executive dlscretion. Al-
most everyone was willing to aceept the Sacretary of the
Inoterlor*s sxplanstion~~that is, everyone with the ex~
ception of Robert M. La Follette. And to the older lLa
FPollette the mere fact that the explanation was plausidble
was not snough. Thus it was Ssnator La Follette who suo~
cessfully pushed through the Senate a resolation order-
ing the Committee on Public Lends to look into the whole
affair. The resolution also provided that the Navy and
Interior Departments would send to the Senate all papers,
documents, end other data they might bave on and about
the subjeet of the navel oll leases. Belng toc busy with
other things toc accept the lesdership of the ipvestigat-
ing committes, La Follette let it Fall to pone othsr than
Thomes Walsh.

In due tlme, from the Favy and Interior Departmenta
came a mountaipn of papers and documents to the Senate.
*They made a pile of material so high that only Thomas
Walsh had the mental lsboriousness to scale 1t, and so

full of winding ravines and chasms that no one but Walsh

40« . por an interesting sketch of Albert B. Fall, see
m;.i’ﬁn, OE. eit-, p. 28'80
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had the mental ingenulty to be sble to map it and to be!
able to avold getting lost in 1t."*1 Por eizhtesn months,
Walsh lived and worked with this great masss of dooumentsa.
Day after day, week after week, and month after month,
he lebored, accumulating his c¢lues. Hearings and inves-
tigations were carried on unnotiecsd. "Not even the
Department of Justice sent a representative ... reporters
absented themselves, notables went to luncheon on the
other glde of town, and the White House wes uninterested.n42
But all this mattered little to Walsh. He worked
ell the harder. Then one day, after eightsen months of

43

hard, esraful work, the first witness wes cslled to

tecstify, and from the moment Walsh leened over the table
to ask his first guestion he became the sckrowledged
master of the situstion. Sulliven writes:

We see tall, dignified, self righteous,
& sllight hurt lock in his eyes, Fall on the
stand. His sudden prosperity? That was
made possible by Bdwerd B. Kelean. Even
Mclean sald so. He hed lent 100,000 dollars
to Fall, taking his note and a mortgage on

4l. william Bard, "The an Who Blew the Lid Off," in
Collier‘'s, Merch 5, 1884, LXIXIII, pe 7«

42. Herd, "0il Speaks,” ope €lte, PP« 133-134.

43+ Bruce Bliven, opas 0it.; pp. 148~150. "... Walsh
has one priceless, inoamperable qualification.... He knows
&)l ebout his subject. There ian't a fact about oil or
the law of oil or the history of the leases which is not
instaptly avallsble in thet cool, wellwordered mind.”
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the Fall ranches a3z security. It looked as
though the whole bottom of the investigation
had fallen out. It was so perfsctly eredible,
Just the thing Melean would have done in view

of his membership in the H&rdiﬁi circle of
which Fall was 20 conaspicuous.™™

At this point of the investigation Walsh was advised
to drop the whole thing and to leave the validity of the

45 Instead, Walsh boerded a

oil lesses to the courts.
train snd went to Florids to see Moclean in person. In-
desd, the bottom had not dropped out of the investigation,
for that meeting of Walsh with Melean in Florida proved
to be the beginning of the climax of the historic TeApot
Dome Saandal.%

From then on, after 1t was known that the playboy,
MoLean, hed not been the danor of the 100,000 dollars to
Fall, the proceedings of the investigation moved rapidl'y.
In quick and natural sequence, there followed the testi-
mony of kmhsny, the millionaire oil man. "His was the
tale of an old prospectort's affection for his one time

trall mate. It wes an appealing pioture with its mellowed

.. Sullivan, op. eit., p. 293, p. 303, and on.

45. saitorisl; "Senator Walsh on the 0il Inquiry,"
in Qutlook, May 21, 1924, CXXZVII, pp. 92-93.

46+ gulliven, op. eit., pp. 309-3l4.
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roflections of the dim frontler, the soft side of a hard-

boliled millionalre, of youthful ccmpanionship and puverty.“‘?

The story was almost as plausible to everyone as the Mo-
Lean stovry-~that is, to everyone but Thomas Walsh. "Walsh
had made his net too well snd too strong. It could stand
the Jjorks and pulls. 4And it did, until Fall and his as-
soclates were hauled upon the bank, sprawling and expos-
ade"48

In 1928, Walsh was considered by msasny as the ideal
presidential csndidate for the Democrstic Party, even
though he himself did not press his olaims, and the honor ﬁgyﬁ
eventually went to Alfred E. 3mith. For several re&saas,k{ )
Walsh was considered the ideal eandidate; he was a dry,
his cheracter was beyond assall, snd he did have ability,
as tha Teapot Dome Investigation, several years bsfore,
had revealed beyond all)l doubt. In his article in The
Forum, with regaerd to Walsh's candidasey, John Bruton wrote:

Walsh is preeminently fitted to bring

order out of the legislative and judiciary

ehaos of our netionsl life. A sane and

falthful enforcement of present lews apd a

check on ill-considered legislation will

follow his slection. Welsh as a ecandlidate

wlll be representative of trus democracy.

All other candidates are considered because

they advance or advocate some party poliey

or ~-ism. No one mskes so broad appeal ...
he hes no politiesl or sectionsl entangle-~

47. Sullivan, op. ¢igi, pp. 319-326.

*8. Ibi&tg 32&0
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ments that would keep him from being just

t0 all. Nothing in his many years oalls for
explanation or apology¥.... Walsh expresses the
social ideals and political fresdom of Jef-
ferson. He has the erusading zeal and passion
for justice and the welfare of the common
people that made Jackson a national hero. He
embodies the ldeals and world statesmanship

of Wilson. No other statesman in our national
life exemplifles such a heriltage of good as
Walsheees With Walsh in the White House, farm
rellef will be taken out of the category of
Jokes (legislative)., He will give sympathetic
aid to our basioc industry., He knows that the
tariff is now framed to make the farmer pay
nore for what E@ buys and receive less for
what he sells.

While there was munoh to be sald in favor of Walsh as
a presidential candlidate, there was the other side to be
considered,too. ¥For one thing, in 1928, Walsh was sixty-
six years old, an &ge felt by many to be too advaneed for
a man sspiring to the presidsnoy. Then, too, Walsh came
from a rather unimportant state, politiecally speaking.
Kontana could lay elaim to only four electoral votes.
And on the whole ths Democrats felt that il s Catholle
were to be chosen, Governor Smith was the man for themew
Smith, who was better known than Walsh, and who also had
a great record a8 an executive and administrator.

Perhaps the most significant objection to Welsh as

& presidential candidate csme as & result of the MoNary-

45+ john P. Bruton, "Thomas J. Walsh," in The Ferum,
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Haugen Farm Relief Biil.5C 1In The North smericen Review,

¥ickelson wrote:

4 Damoorst who could have gone along
with the farmers on the lcNary-Hsugen Bill
would hawve been a tremendous pull in the
middle west. ¥oreover, Welsh's own stats
is farm minded. It would be as radicsal as
Wisconsin 1f Walsh permitted. But the equal-
ization fee feature of the bill involved &
delegation of the taxing power of Congress.
Some scores of his colleagues voted for it
on the theory that the Supreme Court would
kill it if the President 4id not, and in the
meenwhile, the eleotion would have come and
gone. Those farmer votes meant more to Walsh
than to any other men In the Senate. And
though he dild heve the urge to make things
unhappy for Coolidge, it made no difference.
There was the fine point of Constitutionality. 51
Walsh could see nothing else and he voted "no".*

50. mne MoNery~Haugen Ferm Relief Bill, also known as
the Surplus Control Act, was passed by the Senate, April 12,
1928, by & vote of 53~33. The House passed it, May 3, 1928,
by a vote of 204-~121. The bill was then sent to conference
and the conference report was passsed by the House and Senate
on May 14 and May 16, respectively. On May 23, the Presgi-
dent vetoed the bill, and on May 26, the veto was sustalned
by the Senmate. The purpose of the bill was to enable the ¢
farmer to market hls products et an American price level,
and %o give him the benefit of & aystem similar to the pro-
tective laws that have been passed with regard to banking,
immigration, or labor. A4 federasl board was to have been
sreated, one that was friendly to the producer. This board
was to have had the power to arrange for the marketing of
surpluses by co-operative assoclistions. During eany markat-
ing period in which the board was assisting the @oeopera-
tive associstions to dispose or hold the surpluses, it was
enpowered to collact or withhold an equalization fee. This
last wes necessary ln order that each peoducer might pay
his ratable shere of the cost of marketing the surplus,
Just es he would receive his proportionate share of the
benefits derived from the marketing of the surpius. G. L.
Baugen, "The MoNary-Haugen Farm Relief Bill," in The Congres-
sional Digest, June-July, 1928, VII, p. 192.

5l. Mickelson, op. ©it., Pp. 149-156.



30
3

Thus it was that 1little came of Walsh's prasidential
aspiratiané. Had his opportunity come closer to the time
when the whole natlion was lasuding him for kis Teapot Dome
investigation and before the McNary-Baugen Farm Relief
Bill, perhaps the ocutcome would have been dlfferent.,

Foliowing the publicity that he received in 1928, at
the time when he was considered for the Democratic presi-
dential nominstion, several years passed before Walsh
again found himsell in the public eye. This ocourred in
1933, when Franklin Delano Roosevelt appointed him to serve
in his cablnet as Attorney General of the United States.
Roosgevelt's appcintment was highly praised by the press
and publié alike., 3aid one newspaper, "Ho oné is likely
$t0 g0 to him in his new position locking for special favors.
It would he like asking the statue of civic virtue for a

c¢hew of tobacco;”sz And fran The Natlon:

The outstanding figure in the newly ap-
pointed cabinet, his nomination is the guaranty
of the sdministratlon's integrity of purposs....
It is The Nation's view that the services of no
senator pnow lilving, excepting only those of
Norri 533h8v~e been as valusble as those of Tom
Walsh.

Unfortunately, the new administration was forced to

g0 on without the able 3snator, for Thomas Walsh, while

1
4

%+ Blodget, op. cit., P« 394.

%%+ maitorial, The Netlon, March 15, 1933, GRQVI,
Pe 272,
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traveling from Florida with his bride ® to attend the
inauguration in Washington, died early on the morning of
the second of March. Walsh's funeral was held in the
Senste Chasmber, and was conducted by the Most Reverend
Michael J. Curley, D.V., the Archbishop of Baltimere.
Walsb's was the third Catholic funeral ever to be held
in the Senate. 3ald the archbishop, "... ho was not a
Catholic in name only; he wes, thank God, irn the fullest

sense of the ward, a practical Catholio."®5

54« on April 25, 1933, Thomas Walsh had married in
Habana, cehiore Marlis Nieves Persz Chaumont de Truffin,
the widow of a Cuben banker.

5%: mdaitorisl, Catholie World, April, 1933, CXXXVII,
pe 109.
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Humanlstie and Persopal Attituds

of Walsh toward Labor.

In Welsh, labor truly hesd @ champion. Alwsys om the
alert to protect and uprhold the workingman's rizshts and
privileges, he spent a grest share of his publie life
amelliorating the plight of the wags earner. To Welsh the
workingmen was more than az mere cog in the wheels of in-
dustry; to bim he wes a human bsing entitled to certain
rights and privileges thet deserved consideration anpd
were worthy of protection. Not only in that =ense was the
workingmen s humsn being to Walsh, but he was z human be-
ing linsofar as he too, like all mortals of this sarth,
hed his share of wesknesses and frailtics--wesknesses and
frallties that were not glways to be condemnsd, but mors
often to be overlooked and forgliven. Yet, as much as Walsh
gympathized with t he worklingman, his syspathy always remsin
ed in the realm of practicality rathsr than theory.

Perhaps ons of the best examples of Wglsh's coming to
the fore on behalf of labor, In an instsnce when a privi-
lege inherently theirs as citizens of the United States
was questioned, occurred when the Senate was debating a
resclution which dirscted the Commlttes on Interstate Com-
merce to lanquire into the truthfulness of the gharge that
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& number of the employees of the Federsl Trade Commis~
1 From
the outset of the introduction of this particular bill

sion were engaged in Soclalistic propaganda.

in the Senate, Walsh was firmly opposed to it. Perhaps
his first reaction to this measure was one of surprise,
mingled with a slight disgust. BEis words, "I am at a
loss to understend how in this country, where freedom
of spesch is guaranteed by the Constitution éf the
United 3tates ..." lndicate very pleinly his reaction
to the idea of the 3Senate touching upon & Constitutional
right in such a manner.z

Why the Senate of the Unlted 3tates "should take
notice of the employment by the Federal Trade Commission
of a man who profsssed the doctirines of 3ocialiam™ was
without reason to ﬁalsh.s "1f he is otherwlise competant
and able to dischargé his dutles, what 1ls the difference
what hls political opinions are so far as sociallism is

omzcarnad?”4 And further an, 8till questioning the

1. The resclution referred to here was 3snate Reso-
lution 217. For the history of the bill see Congression-
‘@l Record, LIX, pt. 9, p. 9704, of the sectlon, Senate

esolutions.

2. Congresgsional Record, LIX, pt. 1, p. 67.
S+ 1pid., 67.
4 1bia., 67.
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Senate's powsr to tamper with a constitutionel right,:
we find Walsh saying:

eee the point I am making ... 18 that
as far a8 I have been able to discover it
is not a erime to be a soclalist.... But I
am at a loss to uaderstand hau in this

the constitution of the Hnited States, we
can deny the right £0 a man to embrace or
teach the doctrinss of Soeialism, nor ean I
understand how you can deny him an opportu-
nity to sesek employment in_the public service
because he is & socislist.®

Aside from the moral nature of the measure, even
from the practical aspect of it, this resoclution had
nothing sbout it to make it commerndable to Walsh. That
the measure might prove embarrassing to the Senate, if
it did not lesd them lato a stons wall by reason of 1ts
impracticallty, Walsh readlly pointed out. ™"Suppose,
¥re. President, we should discover &3 a result of this
investigation, that there are indeed, a number of em-
ployees of the Federal Trade Commission who profess the
theory of Scolsliasm, what should we do about it.?f*6

During the course of the debate on the resolution,
Senator Watson (Indlana) took the floor in opposition to
Halsh. He stated that he had been advissd that one wingv;
of the Socialist Party of the United States had accepted

e Congressional Record, LIX, pt. 1, p. 67.

8 1bid., 67.
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in all its implications "the most extreme Bolshevik doc-
trines”7 and was advocating the overthrow of the govern-
ment of the United States by force. Then of Walsh Sena-~
tor Watson asked, "Does the Zenator think that 1t would
be proper for the goverament of the United States to-
install voluntarily in positions of trust and responsi~
bllity men who are advoeatlng the overthrow of the Unlted
States government by force and vielence?”s To thls ques~
tion there was but one answer, even for Walsh. Por an
instant, it seeasd that maybe Walsh was on the wrong

gide of the question after all; that despite the fact
thet the resolution dld guestion, and almost threaten,
the fresdom of spsech, and even though for all practical
purposes it was of little value, 1t did appear that the
measure had ressons for its belng that far outwsighed
those to the contrary. But ¥alsh was not to be snared,
no matter how well construoted the locp. He conceded to
Watson that there was no doubt that there were Soclalists
who advocated the overthrow of the zovernment, but he
also reminded the Jenstor that there were those who did

not advocate guch doctrines. Was Walsh hedging? Was he

7. Congressional Record, LIX, pt. 1, p. 56,

8. 1bid., 67.
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dodging in vein? Ko, indeed, for in a few lightning
seconds, Watson's argupent came tumbling about hls head.
Spoke Walsh, "If the resolution were an inquiry into the
employment of men who, claiming to be soelalists or any-
thing else, preasch the doctrires of the overthrow of the
United Stutes Government ... I should, of course, have no
word of criticism of the resolution, but I czll your
attention to the fact that thet 1s not the resolution."®

Unable to defeat the measure in 1ta entirety, Welsh
did what he could to improve il. With regard ito the word-
ing of the preamble he suggestsd that the words, "... it
ig charged that a nuuber of employees ... have besn and
are pow enzaged in soclalistic propagands...” made the
megsure less accepbuble than the wordlsng of the original
wkich read, "... bheres is reason to belleve that ...”
also Walsh suggested that, In Lhe second paragraph of the
preakble, the word "Bolshevisam” be left out, since ™it is
not recited in the first psrt of the presmble that there
are Bolahevists in the employment of the Federal Trade
Commission, but only 3oelalists end those advocating
3ocislistie propagands.

To 1llustrate further and prove the previous state-

2. Congrsscional Reeord, LIX, pi. 1, p. 67.
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ments concsrning Thomas Walsh and his humanistic attitude
toward the working man, one ghould turn now to the time
when the Senats was considering a campensation bill for
the benefit of government employees suffering lnjuries in

the performesnce of their work .'10

One provision of this
particular bill was that, when it wass found thet an in-
jury to a worker resulted in whole or in part from the
nagligence of the amployesz, the amount of compensation
due to the employee would be reducsd in proportioa te

11 sepsteor Smith {Gsorgla] was sapeclally

such negllgeonce.
enthucsiastic regardiny this particular provision. To him
this blll wes one of "the most couprehensive and philo-

gophlc snd couplete™ measures that he had ever studled.

four amendment contclins a princisle that 1 think gught to
be in gll the campensstion bills, some siall lessenlng of
the eompensation when the man's own negligsnce causes the
acaidsnt.“la T™iat there was much to be said in favor of

the billl could not be denied. Certainly 1t was progres-

give insofar as it was desired to make the measure a just

10. mpe bill referred to was Houss Resclution 15316.
For the history of this blll, see Congressional Record,
LIII, pt. 12, p. 317, of ths section House Billg.

11. The bill provided that in any case, the total
reduction in compensation would not be more than 25%.

12+ congressional Record, LIII, pt. 12, pp. 12166-
12167. ;
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one, for the quality of fairness-~-each man receiving
conpensation in the proportion that he qeserved to re-
ceive 1lt--wag the very core of the bill. But progressive
or not, Walsh was not to be found on the side of those
favoring this legislatiocon,

From two angles, 3enator Walsh advanced Lhis arguments
sgalast it. To beglin withk, Walsh polnted cut that, though
the bpill might be progressive irn thecry, it would not be
progressive in operatiom--that in the cese of "exaeting
repuration upon the ground of the lisbility ... reeovery
is defeated &lmost invariably in the caszes of zllieged
contribvatory negligence."ls So sure was Valsh of his
convictions invthis inatence thet he could not help but
meke thks plea, "i venture to express the hope that the
distinguished chairmar JSmithk of Ceorgls] will reflect
further upon the provisions of the bill, und I feel en-
tirely satisfled that the more that he give tc it the
more firm will become his couviction that it is unsound
in principle."l4 From this point on, Welsh's declara-
tions and statements of opposition to the msasure manifest-
ed immeasurably his complete understanding snd sympathy

with the workipgman, not &3 ¢ plece of mescehnlinery working

13. Congreasional Record, LIII, pt. 12, pp. 12166~
12167.

14. Ibid., 12166,
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with the precision of machinery, but 2s & humsn belng
sometimes erring very much in precision and exactness.
He felt sure that the Serator from Georgia hed, in his
exrerience, krown meny ca8es ir which a man had been
techrically gullty of contributory negligence "when
reelly it hes beern & misfortune, and thet he should not
be decnied & recovery on thet groundﬁﬁls
Further illustreting his nearrness to the working-
ran, Walsh went on to point out that there were co meny
trirzs in the infinite division of lebor thet "go to
distrcet his [}he worker'é] attention.n® 4 man might
eccldentally put his hepd sgalrst s mew, or scme other
worker might distrect hir for s cecond cr twe, tut long
enough that an iﬁjury to the cne cculd resulit. vOF
course, ke ought to have been ottending tc his duty dut
we ore all frail,’}e ought nét to forget it; we do not
give the sttertion that we sﬂculd.“lv
Kot cply d81d Velsh se¢ and recognize the weakness
of humar negture, but he saw ard recognized such weak-
pesses in varying degrees ip different reople, which made

all the more significent the feeling, with regard to the

15. Congressicnal Reccrd, LIII, pt. 12, p. 12167.
16: 1vid., p. 12167.

17. Ibid., p. 12167.
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bill, that he expressed. "3Soams psople have great power
of concentration, and they ars not sasily diverted;
others of the less strong mental make aup, of the less
vigorous mentality, are mors essily divarted.”lﬁ And
thouzh the man was strong or weak, guilty or not guilty,
ef conlrivutory negilgenee, it is yuite svident that it
was not in Thomas Welsh's heart to deny him recovery or
even to 1imii that resoovsry, as the plll proposed.
%hepever the interests and welfars of lshor wsre
threatened, no matter how worthy and degerving the cause
which eadsngered them, labor's interests came first with
Walsh. Thus it was that wWalah was unsble to condone the
practice oi some prisons which usintained thesir own fac-
tories end shops =wnd eonseguently, along witi their pro-
grunsg of réhabilitatiun of prisonsrs, turnsd oul a cop=-
siderable amount of cheuply-mude prison goods sach year.
The economic ©ffects of the convict-made goods, bhe cost
ol pruduction of which was nalurally low in cumpetition

with products mamuluctured by private capital, tended to

18. 14 is interesting to note here that at this
point in his speech, Walsh was interrupted, the reason
being that this bill was pnot to have been consldered at
that time. Walsh explalned, "I do not intend to trespass
upon the attentlion of the Sensts today, but I was afraid
I would not be here the next time the bill came up."™
Congreasionul Hecord, LIXI, pt. 12, p. 12167.
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lower prices and thus, indirsetly, the effect on labor
was harmful. Though there wes mueh to be 9asid in favor

of convicts 90 spending thelr time while in prison, in

Toward the snd of 1228, the Senate of the United
Staetes had before 1t = b1lll whose purnosa was "To divest

.o0ds, wares end merchsndise wsnufactured, produced, or

G

alned by conviets or prisorers, of their interstste char-
ceter in certoin ceaess.
in order to brizg out zore fully the ztarnd that Sena-
tor Wulsh btook with regard to thie bili, it %ill be neces-
sury first bto conslésr the srguments =évenced by some of

20

the other senestors. Jenator Torsh {Idaho) opened the

debate on this wparticulur question. In hils opening re-
merks, he stoted that he wes pot concerned with the ece~
nomic or the humanitarien side of the mescure, but that
ke was concerred with t he curestion of Conzress's right to
pass such & lew, In kls talk, he polinted out the fact

that stould Idshc desire to zhir rrison-made zoods to

1. Tho bill referred to was Fouse Resolution 772%.
For the history of 1t, see Congressional Record, LXX,
pte 6, p. 291 of the usotion, Fouge 51lis.

20. Zor this particular fart of the debate in which
Walsh took part, see Congressional Record, LXX, pt. 1,
pp. &04, BBH, and 566.
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Oregon, spd Oregon did not desire to reeeive them, Idaho
then "would be denied the rrivilesze of the protection of
the Interstate Conmerce Clause of the Constitution,®l

He called thelr attention to the fact that, were the zoods
in juestion of an unwholesome or injurious nature, Congress
could provide for the operatlion of tho pnlice power with-
in the state when such zo0o0ds arrived, but that it was not
oontendad thuat prison-made zoods were of that natnre. "IfP
we break down that rale, then what rule e¢an wn establish
and whers 1s the line of demarcatian?”zg

Ir copening hls apzeach on the juestion of the consti

oy
aaid

tutlonzlity of the 11, ¥Wal~h stated, "T f£a32l compelled

E -3

to cay & Tew wori:

[ el
4

1n Susti®icatior of my vote in favor

[£x]

7

of this proposed legiglstlorn end of my conviction that it
is entirely consistent with the Gonstitutinn.”zs He than
went on to state thzt before the unicn was formed each of
the thirtesen cnlonies had & "rnerfect and shsolute® right

to exclude 2ll1 goouds producaed in any cther colopy.® How-

ever, these thirteen colonise entared into ths compsct of

2l. Congresglional Record, 1XY, pt. 1, p. 864,

22+ 1pia., p. 864.

AT .
Sed Ibid., py B6S.
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the Union, &and thorefore the power that existed in the
coloniss before thelr union zmust scither reside 1n the
various Slates io which iU had Ii{s lncsption to begln
with, or thal power musi have beesn wonferred, if not
in its whole, in part, upon the governwent of the United
states. TIb is not possible that thset ... power thet
exlisted io it plenitude in the colonies has gonse outb
inbo thiag elr.” in couclusion, Valash stated that that
power 41ld kot reside iu tie Stabes; that everyboldy must
Kuow that ib wes not wilhin the power of & Slate to ex-
cludGe arulitreriiy the poods of another State. "do the

+

GHeD must reslide scwewhere; aud 1@ LU rexides apnyvhere
3

]
e

ib wuwsy reside 1o Jongruss.t™
buring the course of Lhe debute, severuai guestions
woie pul O Walsh regardaing the comstitutionelilty of the
LEeLSLre . wahablor Goff -(West Virginle) asked Welsk whether
Ci nob, sucoPdiing L0 Welsh's srgusend, he Leaint thet
Congress had tie power to delegule Lo any Llale powers
thet were recideul in itself. In view ol ths lfact, as

Walah had explialined, that the measure would simply provide

thaet priscin~iwde goods should nol be slicwed to pass into

e Congraesalonal decord, LA, pt. 1, p. B6D.
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any Stete that 4id not desire such goods on its markets,
the question by Goff seemed & logical one. In reply,
Senator Welsh steted, "That 1s a different thing. There
is no delegation at ell; the Congress of the United States
says that in tihe exereise of itz own powers it destroys
the Inhivition of bthe federal goverument wzainst thepas-
sage of these goods In interstate commerce,"‘s Walsh's
reascning in bhis Lustance ls difficult vo foilow. How-
ever, on closor gbtudy, 1t i3 oblvious that there would be
In this case no delcgation of powsr sluply csoaugs no

Stibe could exclude prisun-mede goods of ius owu accord,

bk would firsy have Lo heve tune sauctlon of Congression-
31 leslalotion. To tas guestion of whethsr or wot it

¥

ible Tor a Stetbe then to iusuvigate some
vory unreascioble leglsletlon, {(lLes. goods siede in the
cht could ot be sold in thst sbate) ialsh sguipn revert-

2, RN . ook . - N PR IR SRS - ey
2d t2 hls srgument of having Caith and ecurfidence that

owar, shoull it 50 ééz@re, to steop wll inteistste commerce

amers the Ztetes, Welsh repilsd, "Yes, I saould say that

under the Constitutlionsl gre=ut, the Uongress ol the United
24 3

2 . e D e e
e5. Corarecsional Locord, iafy ple 1, Pe B0
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States could absolutely say that no goods. of any kind
shall pass from one State to another."26 on hearing
this, Senator Goff suggested that it mizht be well to
amend the Constitution. 3But Walsh lightly dismlssed
the remark with words to the effect that thet wouldn't
be necessary; that the Congress could "practically de-
stroy our exlstence" should 1t sbuse what powers 1t has.
Thouzh Walsh was sympathetie and understanding as
far as the working man was concerned, he was never so, to
the extent that his emotions overruled his reason. ItLi
can be sald thet, when Thomes Walsh took an emotional
stand for any csuse, there was & basis of resson to up-
bold that stend. This practiecslity is brought out as
clearly in the preceding instance as in his part in the
debate on Seotion 18, one of the labor sections of the
Clayton Anti-trust sct, which read: "No restraining
order or injurotion shall be grented by any court of the
United States or the judgzes thereof ... unless negessary
to prevent irreparable injury to property or to property

27

rights of the party meking the applicaticn. The ques-

tion would probably have never come up had not Senator

%8+ congressional Record, LXX, pt. 1, p. 866.

27+ gongressional Record, LI, pt. 14, p. 14532.
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Pomerene of Ohlo, in referring tc this particular section,
lamented the fact that, in this seection, aniy property

ar property rights would be‘giran protection by an in-
junction; that, if e person working in a plant or faotory
were suffering injary; that psrson, under Section 18 of
the bill, could not be protected by an injunotion. “In
other words we are placing the sanctity of property rights
above persons or personal rights."” Pomersne continued in
that ssme lipne of thought, "I ocannot concelve that ths
Cangress of the United Ststes are (sle] going to pass a
law whisch would protect an o0ld barn by an injunetion but
would not protect men who might be amglayed in it.”as
When saaked 1f he thought that the function of an injunction
was to prohibit orime agsinst s person, the Senater agreed
that thst was not ordinaerily the case. Despite this ad-
mission on his part, Pomerene still persisted with his
idea. We can imegine a alight undertone of exasperation
in Walsh's questlon, "Did the Senator ever hear the ex-
pression *irreparable injury* applled to & person?" No,

he hedn't but.... Still Pomerene dewdled with the ides.
Could the Senator "rafer us to any case in which the ex~
p@assieag *irreparsble injury,' was ever held to apply to
an injury to a person, and will he explsin to us what

28. congressional Record, LI, pt. 14, p. 14532,
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kind of injury to & person would be denominsted in the
law a8 *irreparsable 1n3ury'?’39 asked Walsh. This time
there could be no doubt of his impatience with his fellow
senator, for to Walsh this was purely an emotional appeal.
Had Pomerene been able to cite case after ease to bsck up
his stand in this instance, had there been any logieal
reasoning at all, in Welsh's opinlon, he would have con-
sldered the proposition. But there wasn't; it was like
trying to cut down a forest with a poeket knife, so im-
practical d4id it seem to Walsh,%0

29 congressional Resord, LI, pt. 14, p. 14533,

30. rn$4y, 14588, Whon the yeas and nays were taken
on this amendment offered by Pomerene, thers were only
13 senators in favor of it, while 43 opposed the mesasure.



III
child Labor
Throughout his life Thomas Walsh was an ardent ad-

vocate of the ides that Congress should have the power
tec regulate and limit ths labor of children under a
certalin age. The argument that to repose such power in
the Congress of the United States would be to undermine
eventually the Constlitution, elong with our whols demo~
cratic way of 1life, was a line of thought entirely foreign
and incomprehensible to him. In 1924, when the Senate
was dsbating the so-called "Child lLabor Amendment,” it
was suggested that the amendment be amended itself, to
the effect that Congress would not have the power to
regulate the labor of children employed in siricultursl

or horticultursl pursuits.l

1. ¢ ssional Record, LIV, pt. 10, p. 9598. The
Chilé& Labor Amendment, as considered at this time, read:
Resolved by the Senate and the Housse of Representstives
of the United States of America in Congress assembled,
that the following artiele is proposed as an amendment
“to the Constitution of the United States, which, when
ratifisd by the lLegislatures of three-fourths of the
gseveral States, shall be valld to all intents and purposes
a8 & part of the Constitution.

Section 1. The Congress shall heve power to limit,
regulate, and prohibit the labor of persons under eight-
een yesars of age.

Section 2. The power of the several States is un-
impaired by this article except that the operation of
State laws shall be suspended to the extent necessary
to give effect to the legislation enagted by Congress,
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From the bezinning, Walsh was thoroughly opposed to
the proposed smendment to the original resoclution. He
commented, "We bave listened to a very vigorous and elo-
guent argument about how leglslatlon could be enacted
which would make & eriminal of @ father who directed
his boy of 14 years of age to go out and tend the flocks.
I am not at 811 alarmed about that kiné'ortargumsnt‘”g
From several points he then procseded to laumeR his attack
on the pending legislation. in the first plaes, it was
inconcelivable to Walsh that anyone would have no mare
faith and confidence in Congress than to think that,
should it have such power over child labor, the day was
not far off when & parent could be salled into court for
no more than, as Welsh pointed out, asking & son %o tend
the floeks. In thlis connection he said, "I am going to
assume that ln the future, as in the past, the Congress
of the United States which will be c¢alled to enact legis-
lation will consist of men who will have saome reaéonablé
dezgres of common sense, and that they are not zoing to

enact any such leglislation as that.“a

& Congressional Record, LVI, pt. 10, p. 101068,
3. Ip1d., 10108.




50,

Calling attention to the Senate that the State gov-
srnments had always enjoyed the authority to ensct child
lsbor legislstion and had never passed any law so ridic-
ulous as that sugzested 1t would be possible for Congreass
to 40, should the c¢hild labor amendment pass, Walsh asked,
*Yhat is the resson for supposing that the Congress of the
United States will exhibit less ordinary senge?™?d And
again he argued to the effect that, since the 3tate Govern~
ments ﬁaa yet to prevent 2 man from asking his son to
tend the floeks, "how can anyone concelve that the Congress
consisting of representatives from sll the 3States will
20 afrand?“a &ﬁwf

To illustrate his argument that Congress had it sneﬁ?’
power, would not abuse that power, Walsh remarked, "Why
ess if we are going to hesitate to repose powsr in any
body because that power may be abusad,}we shall have to
stop legislation altag&thar. Ve can refer to a pumber
of provisions of the Constitution of the United States
under which, 1f the powers were exeroised to thelr limit,

most dangerous consegusnces would ensaa."s Walsh then

4. Congressional Record, LXVI, pt. 2, p. 1348,
S¢ 1big., 1443.
6+ Congressionsl Record, LXV, pt. 10, p. 10108.
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called the attention of the Senate to seversl of the
powers that Congress slready possessed, which it could
abuge if it so desired. For example, Congress, through
the power of taxation, could take away all wealth., "We
repose in Congress ... the power to tex without limit
whatever, and, as John Marshall said, *the power to tax
is the power to dastroy.*”? "But," Walsh emphasized in
meking his point, "we do not hesitate to give it because
we know perfectly well the Congress is not golng to snact
any such leglislation.” In like manner with regard to
treaty-~making power, ths Senate and the Cang;esg together
were practically uniimited end unrestrained. @élsh ag~-
serted, "I undertake ito say that the Senate and the Presi~
dent ... cambined, could ceds Montana to the British Em-~
pire snd attach it to the Dominion of Canada, but are we
going to deny to the President and the Senste ... the power
to make treatiesi"® 0f course not; it was illogleal to
think otherwise, for had not our history proved quite
conclusively that fact?

Bowever, for the sake of the die-hards who still

would insist that no good and everything bad would come,

7"ccngxessional Record, 1XV, pt. 10, p. 1ClOB.
8. 1pid., 10108.
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onee Congress and the Child Labor Amendment got together,
Walsh petlently polnted out thet in the event that Con-
gress should sct as they predlicted there wes §§§§} the
FPifth Amendment to be considered. "The Fifth Amendment
would not be ebrogated by the Twentlieth.” Congress
would still be restrained from depriving by any law, any
person of life, liberty, or property.” BHe polnted out
that the Fifth Amendment curbed Congress in much the
same way that the Pouritesenth Amendment d1d& the 3Jtates,
*In other words, neither parents ner children will be in
eny more peril from inconsistent or oppressive legisla-
tion by the sdoption of the Twentieth Amendment than they
are now."9

Heving then shown that the amendment 10 exclude farm
children from the power of Congress was UNNecesSsary by
reason of the lack of loglie or good common sense behind
it, Walsh then edvanoed sn argument from the practisal
aspect of the guestion. The legislation at hand was not
the ordinary run of legislation. An amendment Lo the
Constitution was under consideration--"an amendment ...
which may stand for fifty years, for one hundred years,
for three hundred ysars, or five hundred years, and who

shall undertake to say that in the eourse of coming ages

9. Congressional Hecord, LXVI, pt. 2, p. 1442,
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it may not be necessary for the Congress to leglslate
with regard to some aspects of farm laborprll

In the course of his part of the debate on the Child
Labor Amendment, Walsh toock occasion to mention that it
nad been sugzested that the amendment ought to be submit-~
ted to conventlons ¢&lled in the various States. He point-
ed out that in the one hundred and thirty years of the
nation's existence not one amendment to the Constitution
had been submitted to conventions, but that in every case
the State leglislutures had scted on the verious amendments.
Walsh wanted to know what there was about the Child Labor
Amendment which ™would regquire us to depsrt from the
practiee whieh has the sanction of one hundred and thirty
years of experience." And further along he stated, "No-
thing hss transpired in ouar history ... to suggest that
we ought to depart from the procedurs that has guided us
and which we have followsd ever since we becalms a nation."11
Could these remarks sc literally drenched in copnservatism
have come from Thomas Waelsh? The guestion might well be
gsked. Wes the established custom so desr to him that he

10. The Yeas and Nays on the amendment to exclude
farm ehildren from the provisions of the Child Lebor Amend-
ment were: 38 Yess, 42 Kays. Congressionasl Record, LIV,
pt. 10, pp. 10128-10129.

2le ypia., 10106.
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would not have it changed? XNo, indeed, Wolsh was not
¢linging to precedent for the sake of precedsnt; he was
simply being practieal. In the ealling of cbnventians
in the States to consider the amendment, Walsh saw sinply
another obstacle in the way of rsform along with the un~-
necessary expense and ceonfusion thst would some to the
various Stetes in the matter of electing delegates and
declding when and whoere the eonvention should be held.
Despite opposition to it, the Child Labor smendment
passed with overwhelming majorities in both of the Houses
of Congress during the First Session of the 68th Congress.
The opponents of the amendment, fur from suffering defest,
betook themselves and thelr campaign to the States, and
renewed and strengthened their lines of atiuck where they
hed left of{ when the ismendment had so successfully passed
Congress;lz Speaking in general of the opposition to the
Amendment, Welsh stated, "Not & littie of it conslsts of
such palpable misrepresentation, sueh obvious appeals to
passione... The revoliingly sordid motives back of much
of the effort to accomplish the defeat of the Amendment

a3

cannot be concealed. So well does Valsh's refutation k

12 The vote in the House for the Child Labor Amend- .
ment was 297 to 89; in the Senate, 61 to 23.

1
“3+ gongressional Record, LXVI, pt. 2, p. 1438,




55.

of the opposition illustrate his clear, methodlical, and
logieel way of thinking, unbiased by prejudice or passion,
backed by fects whioh in themselves were impenetrable to
any argument, that it is worthwhlile to devote time to 1t
here. QOne of the stock srguxents was that the whole maveak
ment of government regulation of e¢hild lazbor was a Com~
munistic plot; that the adherents to the Amendment were
closely allied with the Russlan Soviet. Wsalsh argued,

"It cannot beve espaped the notice of the most euasual
reader thst latterly, every piece of legislation, every
proposad change of policy, evoking the antagonism of big
business is denocunced as soclaelistic, communiatie, bolshev-
istic, imspired if not directed from moseaw.ﬁlé Calling
attention to the fact that the government of Rusazia 4id
not come into power until 1917, Walsh stated that long
before that time there had been asglistion for legisls~
tion to resetrict and regulate the labor of children., Have
ing made thalt statement, Welsh then proceeded to prove

it with &s much data, as many facts, s 1t was possibdle
for him to lay his hands on. For example, after citing
eny number of instances of ohlld lebor legislation passed
by the States long before 1917, Walsh gquoted from deo-
larations of the American Federation of Labor, beginning

14. Caongressional Rsecord, LXVI, pt. 2, p. 1438.
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as far back es 1881 and trecing that orgenization's sen-~
timents with regerd to ehild lebor wup to the present.
Ror did he stop with a remark or two, or a few quoted
lines here and ithere. He spared neither himself nor his
listeners, for 1t secemed that no passage was too long to
bae gquoted if 1t brought out & point for whick he was striv-
ing.

Thus, having settled beyond all dispute that idess
of regulating child labor in the United States were far
from thelr infancy when Soviet Russis came into being,
one might naturally essume that he haé¢ done an admirable
and complete plece of work. But Walsk's work ln this ins-
tance was Jjust begun. Hngland ﬁaé had guite an interest-
ing kistory with regard to the rsgulatlon of child labor,
and befors he was through Walsh's fellow senators who
were present theat day were glven guits & review of that
leglislaticn. Among aother things, they learned that aglta-
tion to ameliorate the plight of the boy ochimney sweeps
had begun in BEngland as early as 1773. Frau the life of
the great Lord Shaftesbury, the man "who prodded England
forward ip that reform,” Welsh read a lonmg illustrative
p&ss&ge.lﬁ And even that was not enough; he must read

to the Senate selected passages from Dicken's Qliver Twist

15. Congressional Record, LXVI, pt. 2, D. 1440.
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to prove that, almost a hundred yeers before Lenlin be-
came the God and savior of the Russian masses, there

were paople on this earth who aglitated for the regula~
tiopn of ochild lsbor., Concluding, Walsh said, "It is
indisputable that the movement to prevent by law the ex-
ploltstion of children in industry is world wide, long
andedating in its origln thes rise of commanism in Russia,
snd iln full flower .and frulitage before the spread of its
perniclous doctrines alarmed timid souls or afforded talk-
ing matter to alde-bound reactionaries in Americs.w18

18. Congressional Record, LXVI, pt. 2, pp. 1442-1443.
To the argument thab should The Child Lebor Améndment pass,
Congress would have the power to limit the education of
all people under 18, Walsh asked, "Would it not be per-
fectly absurd to imagine thet the people intend to euthor~
ize Congress to prohibit the intelleotusl ladbor of such
persons and thus prevent them from getting en education
et all?" Though the argument was ubtterly without reason,
Walsh went to the trouble to ¢ite any mugber of lnstances
in which the word "labor" in the legalistic sense was
not given such scope as to incliude or embrece the flald
of education. See Appendix A.
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v
The Right of the Farmer

_‘E_Q Orﬁ&ﬁ ize.

Bxemption of Farm Organizations
from Antlitrust Prosecution.

Seversl times during his long ceareer in the Senate
Thomas Walsh took the floor on behalf of the farmer.
Thouzh his efforts were not always understood or even ap-
preciated, there oan be no doubt as to Walsh's intentions.
At ths outset of his career, Walsh very olearly and suc~
einctly stated his position with regaerd to farmer organi-
zations—-a position that he wes to maintalin throughout his
life. BHis first speech in this connection came as a resalt
of a Senate Amendment to s House appropriation bill, the
amendment providing for the appropristion of 300,000 dol-
lars for the purpose of enforeing the Sherman Antitrust
Aet. The gquestion as to whether or not farmer or lsbor
organizstions should be included in the lew designed to
break corporations and trusts was debated at some length
in the Senate. Very vigorously 4id Walsh oppose the ex-
pending of any of the sppropristion for ths purpose of -
prosscuting such organizations, Even the contention that
to exclude them from the rest could be eonsidered as class
legislation, and therefore as unconstitutionel, 4id not
weaken Walsh's stand. Of course it was oclass legislation,

Walsh agreed. There was no doubt asbout it. But it was
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slass legislation mainly in the sense tha% it singled ocut

a poerticunlar class of orimes to punish, and not elass
legislation because it aingled out a particular class of
orgenizations to exempt from proseeution., And why should &
clags legislation, even in this sense, be approved? Be-Y*
cause everyone, as %Walsh pointed oul, recognized the fact
that c¢rimes against the anti-trusti laws had not bhesn prose-
ecuted with the vigor thelr gravity reguirsd. It was alseo
ocamuon knowledge that the perpetrators of such crimes were
often men of wealth agelnst whom the govermment officers
had but & slight chance, were they forced to rely entirely
apon the provisions made for the enforcement of criminal
statutes in genersl. Then, too, there was usually a great
expense involved 1o the prosecutlion of crimes of this part-
icular natures, And last, as %Walsh pointed out, the publioc
aufiered tremendously by the acts condemned by the anti-
trust laws that had been violated. Those, then, 1ln Walsh's
opinion werse the reasops that the psrticular legislation
might be Jjustly considered as elass legislation.

But even though one might raegard the legislation from
the other side, and consider it class legislation in the
sense tnat it exempted & certain class of people from pro-
secution by the appropriation, there was still plenty of

reason and conzson sense behlnd the contention that such
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orgenizations should be exempted. 3214 Walsh:

And why should they not be? Why should
there be speclal appropristion for the pro-
secution of such offenders? Are they so
numberous as to regquire some unusual and ex~
traordinary measures for thelr suppression?
Are the offenders so formideble as to reguire
the amployment of sxpensive councll outside
the regular alds of the Attorney General? Is
there any great demand for relief frog the
eviles coming from such organizations?

No indeed, the appropriation had but one purpose, and
that wes to arm the government 1n its struggle against
the great industrial and finenelal monopolies. 3urely
it was obvious that:

If there were no evil to ¢ orrect but

those flowlnz from asssoclations of laborers

and farmers, we all know there would be no

speclal appropriation in this billl dirscted

at 1t. On the other hand, the approprietion

would be samply warranted if gha gct did not

reach to such organizations.

Later, as to the question of whether or pot it was
Justifiable to place farm organizations in s olass apart
from business organizatlions, Walsh referred to the dis-
senting opinion of Justice MoKenna in the case, Connolly
vs. Union Sewer Pipe 8oy, which had arisen ss s result
of an Illinois anti-trust statute exempting farm organiza-

tions. XIn his opinion, Justice McKenna meintained that

1. Congressionsl Record, L, pt. 2, p. 1190,

®s 1b14., 1190,
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suech organizations werse in a class by themsslves and that

they did deserve dlfferent treatment under the law,d

Se Congressional Record, ILXII, pt. 3, pp. 2168-2170.
For the fuI% Téxt or the opinion as quoted by Walsh,
see Appendix B.
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legalization of Farm Organizetions.

it one time Wslsh's efforts to cane to the gld of
the farmer, ln conneetlion with his right to form sssoéla-
tions, were not only misunderstood and condemned by the
farmer, himself, bul were rejected by the Senate as well.
This occurred when & blll to authorlize asuoclations of
producers of farm products was belng considered in the
Sen&te.* The maln features of this bill, sside irom the
enabling section of the bill whieh permitted such associa-
tions in the first place, wers, as explained by Kelley
{Minnesota)s

1. that zsuch assocclations might hove
comnon 8elling agenciss provided that such
assoolations were operated for the nmutusl
benefit of the membership thereof.

2. that no member should be allowed
more than one vote despite the amount of
the stoek,

3+ that the zssoclation might not pay
dividends on the stock to an amount in ex-
oess of 8% & year.

- 4. that should the Secretbary of Agri~
eulture have reason to belleve that such
an associstion monopolized or restruined
trade to such an extent that the prige of
&ny product was unduly enhanced, he mizht
serve eomplaint upon such an asseelatian,
and at the same tims speclify « time for a
hearing.

Se that should he {ind that the as-
sociation was guilty, he might issue an
order directing it to ceswe and desist
therefram.

“s Por the history of House Bill 2373, see Go%, o8-
sional Record, LXII, p. 13, and p. 360 of the sectian
House Bllis.
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6. that should the association neglect

to do so for thirty days, the Seeretary was

authorized to bring sulit ip a Unlted States

Court against the offending assoclation.”

In the main, there were two features asbout this psrti-
c¢ular bill which Walsh d4id not approve. OQne was that thel
bill authorized the formation of monopolies, and the other
was that, by reason thereof, it was necessary to repoas in
the Secretary of Agriculiure eert&in'aapérvisery powers
over the associations. Consequently Welsh, baing the
chairman of the sub-committes of the Judiciary which con-
sidered the bill as ii came from the House, reported bsaek
to the Senaste & bill which left out the two sbove-men~
tioned features of the House ma&sure.s The chief reason
behind the lezisletion, as Walsh well understood, wes to
free sueh farm orgenizations cséplateiy from any hint of
prosecution under the Sherman anti-trust Law. Though
sueh organizations had never been praseautad under the
enti-trust laws, there wus, nevarthsleés, a oertuin un~-
easiness and apprebension smong them in the fear thet
they would be. COsrtain unsecrupulous middle-men, resent-

ful becauss of the decline in thelr own businesses 8s a

O+ Congressional Record, 1LXII, ps. 13, p. 360.

S+ Por the ful}] text of this Semate Committee bill
see Appendix C.
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result of farmers® organizing and handllng their own pro-
ducts, 4id all they could to keep the unrest and uneasi-
ness allve by eirculsting rumors thst such organizations
were liable to prosecution under ths anti-trust laws.
Indeed, Walsh was sineerely baek of the purpose of the
legislation. Fis sentiments, as expressed in the mlidst
of the debate in which he was opposing to the utunost the
Eouss Bill, prove this contention:

Of coursa, I undsrstand perfsctly well
that I am "in bad." 1 am not at all in the
counsels of the gentlemen who are supporting
the bill. I am supposed to be antagconistiec
to the whole thing, apnd it is thought that
I am merely standing up here pretending that
my views are guite diffsrent froam what I
really entertain, and that I am eonducting
quite an adrolt opposition to the plan of
farm marketing. I had a letter from & very
esteemed constituent, one of the professorsg
of our State Agricultural College, who told
me that the idea is being industriously
eirculated through my State. They are very
fair peopls out there, and he wrote me for
e statement of my views and my ettitude with
respect to the matter.

I would like to help prepare a bill,
and I would like to point out to the gentle~
men who are urging this wmeesure, the perils
whieh I think confront us, and I would like
to try with them to rraﬁa?a bill which would
be helpful and operativs.

But, despite his sincere desire to sid 1n the con-

struction of such & blll, Walsh was unsble to go along

7+ Congressional Reeord, LXII, pt. 3, p. 2188.
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with the rest op the matter of the House bill. Over and
over ageinr he tried to explein why it was unnecessary to
euthorize the formatlon of monopolies, thus mskinz it
imperative that there bLe soms form of supervisory control
over the organizations which, as hes been stated, in ths
cage of the Houss billl, was to be reposed in the Secrstary
of Agriculture. 1n brief, Walsh's plan was to exempt such
organizations from section one of the Sherman Act which
prohibited casbinations or conspiracies in restraint of
trade, but, on the otherbhand, not to exemplt such associe~
tions from section two of that bill, which made 1% illegal
for snyoue to sttempt to monopolize auy part of the trade
or commerce esmong bthe several St&t&s.s Why there sheul&&i
be such grest cobjection to imserting in the bill the pro-

vislon bapning ubsoliutely the lormation of a monopoly,

8. Yection one of the Shermsen act reeds: "Lvery contract,
combination in the form of trust or otherwise, or sonspiracy,
in restrsint of trade or commerce among the several gtates,
or with foreizn nations, is hersby declared to be illegel.
Every pesrson who shall meke anly such contrect or engege
in sny sue¢h combination or conspirsecy, shall be deemed
guilty of & misdemeanor, and on conviction thereof shall
be punished by s fine not exceeding #5000 or by imprison-
ment not exceeding one yesr, Or by both said punishments
in the discretion of the courts." 3Section two of the act
reads: "Every person who shall monopolize, or attempt to
mopnopolize, or combine or conspire with any other person
or persons o monopoiize any part of irade or commerge
among the several States, or with foreign nations, shall
be deemed zuilty of & misdeamencr, snd, on convictlon
thereof, shall be punished by a fine not exceeding $5000
or by imprisonment not exceeding one year, or by both said
punishments, in the discretion of the sourts.”
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Walsh could not understand. As he explained ezaln and
again, during the course of the debate, such a ban would
be of little or no cené&quanca to the produeer of the
ordinary lfarm products, such as caereals, cotton, snd
livestock, since it was virtuslly impogsibdle to fom a
monopoly in suchk products 3imply by virtue of the faect

of the vastmess of the United States and the differences
in the growing seasons resulting therefrom. Welsh point-
ad out that, after sli, zll that the farmers wanted to
do was to be allowed umere complete sassoclation, without
the fear ol yrosecuticn under the anti-truast laws; that
they had no desire in the Tirst place to form monopolies.
The question wmight be asked, lheu, why Welsh wanted such
& provision in the o111 ip the first place 1L, as he
said,‘thsra wasd no deslre on the part of the ordinary
producer to form one.

Walah's reason for wanting the monopely-bsnning clause;
aven though the producer of the ordinary farm products
had no desire to moncpollze trade, and couldn't if he
wanted to, was that withoul such ¢ elause, 1t would be
vary easy for a few certain producers, although often
producers of vital and necessary products, 1f they so
desired, to form a monopoly. For example, this would be

true of producers of such produots that could only dbe

raisad in a restricted area, {i.e. the raisin growers
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of California) or products that could not withstand the
conseguencea of beling transported for any great distance
(i.e. the milk producsrs). In the case of such people,
as Walsh pointed out, ii would be easy to form a monopoly
which, if 1t was desired, oould raise the price of milk
in 8 eity to twenty or twenty-Tive cents a quart. Walkh
called attention to the fact that the only people who
came before the committee while the hesrings were being
held on the plill to object to the moncpoly clause ...
were representstives of the Celifornis Raisin Growers
Asgsociation, a confessed monopoly, and the representatives
of milk producers associations, whe Irepkly steted their
purpose to sst ap monopollies of the supply of milk to the
great citles of khe eountry.”g

To the srgument that wamething might be gsined by
the formetion of & wmonopoly in the way of economies and

R A . 10 -
service, Walsh was impervious. Several of the Senstors

9. Congressional hecord, LXII, pt. 3, p. 2157, For
excerpts Trom the hearinz on this bill which Welsh read
st some length to illusirste his point, see Congressionsl
Record, ibid., pp. 2188-2159.

10. It 1s interesting to note that in connection with
his remarks concerning the arguments of the milk producers?
sdvocating monoprolies, Walsh steted sardorically, "The
Standard 0il told us ... that instead o: enhancing prices
of its produets, it had actually brought them down." In-
deed, no good could come of a monopoly no matter in whose
hande it hanpened to be, for, s Welsh put 1t, "selfish-
ness is s trslt of human nature which finds lodgment in
the breests of the rest of us. We are all of the same
elay.” ibid., 2159.
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especially King (Utah}, found themselves at a loss to
understand Walsh'as reasonling in this instance. Irn speak-
ing on the matter, King stated:

It would mean that any of the crgenize-
tions ... suthorized under the law ... could
conspire for the purpose of interfering with
commerce, could conspire ln restrsint of trads,
could conspire to sgtifle and destroy competi~
tion, and yet, unleas that conspiracy ...
failed to eventuate into a complete monopoly,
there would be ilmmunity.ll

The following well illustrates King's bewllderment in
this instsance:
I confess that I am not quite able to

understand the position of the Senstor frow

Montana or the morals, or the Jjustice, or

the sthics of & position whieh calied Ior an

abrogation of seetion 1. of the Shermsn anti-

trust act & far as 1l reiates to agricultur-

al associstions. I have such profound respect

Tor the Judgement of the Senator {rom Montuna

that I eannot gulte understand how he can

justify & position of that kind in this natter.l®
Though Walsh's reasoning might have hed all the aspects
of an intricate puzzle to King, Walsh himsell Tound the
whole thing yuite clear and siuple. He asked the Senator
what would pe the harm il « hulfl & dozen caitile men in
hls State [ﬁiﬂg’é]“wer$ to band together in an organliza-
tion, ¢hartering a trein, appointing an agent to represent

them, and so shipping their cattle to ths Rast. Perhaps

il. Congressional Reoord, 1LXII, pt. 3, p. 2163.
12+ 1p1q., 2183.
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in the other part of the 3tate a similer group of men
would be doing the same thing. "Wherc is the conspirascy?
Does the Senator find anything wrong cbout that?” ¥alsh
wanted to know. ~nd in further explaining tc the per~
turbed Xing, Walsh sald, "They are going to assoclate
themselves and set up 8 ... system In competition with
another system.” And to FPomerene {OChio}, who wanted to
know what remedy would sxist 1r the event that the asssoela-
tions 4id enfter into & combinetion or itrust that 4id un-
duly enhsnece prices, Waish replied:

«+.1t cculd not possibly be @ monopoly because

there ig an express provision in the proposed

act that 1t does not szuthorize the creatiorn

of & monopoly. If the absence of a monopoly

is admitted, then there is competition, just

@s there is pow; the matter is regulated by

competition. )

Thus, es walsh saw 1t, by simply not authorizing the
formation of monopoliss and allowing eompetition to work
as the price leveler, the whole wetier of authorizing
farm associations became & simple, workable, and operative
proposition. However, with the House bill, by not banning
monopolies in the first place, the whole thing becanme
quite involved and impractical in view of the fact that

in sowe one or some group must be rsposed supervisory

power. Vigorously did Walsh sttack this aspsct of the

13. gongressional Record, LXiI, pt. 3, p. 2161.
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House b111.14 Aside from being unnecessary st ell, Walsh
found these provisions of the bill impractical in them-
selves,

In explaining his contentions, Walsh stated that
when tbhe Secretery of Aigriculturs, upon finding that e
cambinetion had unduly enhcnced prices, lssued his order
to "osase and desist therefrom," the intention was to
repose in the Secretury ithe power to fix prices. "But
our friends who are urging this legislation say, 'That
is not what 1t mesns, snd 1f that is whet it means, we
do not want the bill; we do not want to give the Secre-
tary of Agrigulture any such power at dll '"15 In con~
tlnuing, Walsh asked & question that he wss to a8k many
times tefore the debebte on the meaning of this particular
sectlon was over:

What power do they want to give him?

You will search this resord in vain for any

explanstion from any source as to what power

they want to give the Sscretary. The best

you can get from any of them is that they.

want to give the Secretary the power to say

that a price charged is ap unreasonable prige

but not to say what 1s a reasonables prics.

To {1lustrate the point that he was masking, Walsh

1%. por the full text of this particular part of the
Bouss bill, sec Appendix D.

15. Congresgsional Record, LXII, pt. 3, p. 2163.

* Ibid., 2163.
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suggested the hypothetlcal sltuation of s milk producerts
assoclation unduly enbhancing the price of milk in & city;
if the Secretary, upon investigating ernd serving notice
on the association, found that this wus sc, he would
issue the order thet the assoclistion should cease and
desist therefrom. Walsh agein asked what such an order
would meen. As the debete continued, it came to light
that no one knew exactly just what was meant by the order
the Secretary would issua.l? If the arder did mean to
cease and desist from unduly enhancing the price, then
the Secretary of agriculture, despite the fact that the
proponents of the bill said otherwise, had indirectly
reposed ln him the power to fix prices. 4nd even if
this were the right ecnstruection, as Walsh pointed out,
from a practioal standpolnt it had no value, siwmply be~
cause the offending coupany, having received the notice,
heving sttended ithes hesring, =nd hsviné,recaivad the order
from the Secretary of Agriculture, eould simply lower
their prices a half cent or less, thus wmeking necessary
icnumerabls repetitions of the whole ;roceedﬁre.

On the other hend, walsh wanted to know what the

order would mean in the lasi shalysls 1f it was meant

17« cangressionsl Record, LXII, pt. 3, p. 2164.




72.

that the offending assoclation was to "oezase and desist®
from restraining trade or from zonopolizing. If ths »
organization were not a monopoly and wers simply an organ-
ized groupy, then Walsh wanted to krnow of what value the
order would be in this instancs. Since the organization
was pot a2 monopoly, it would seem then that the whole
thing would eovolve ltself back into the sitostion of
giving the Secretary of Agriculture the power to control
orices indlreetly. Yet on the cther hand, if the assoccis-
tion were a monopoly unduly enhzaneing prices, and the
Seeretary, having lcomed his order for i% to ccase and
desisgt from meonopolizing, brouzht the orzanization inte
courts, Walsh zolinted out thaet g1l the court could do
would be to diasolve the moncopoly; thet cortainiy it

could not fix the price. Having shown how very faulty

¢t

the bill was in thls respeot, Welsh concluded with the

Tollowing summary:

The conclusion I reach with respsct to
this matter is that the language of the blll
ig not expreasive 2t all of ony clesy ides
and that in operation, it will be perfectly
ruzatory. But ... 1f we elininate the feaz-
ture of monopoly, why should we in the future,
any more than in the past, zive to the 3ecre-
tary of Agrioulture the power to fix prices
or to eontrol the thing at sll. Competition
has taken care of this thing in the past, Ko
one has been obliged to canplain about these
matters., No suit has ever been instituted

18. congressional Record, LXII, pt. 3, p. 2168.
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azalast any of these organizsticns upon the

ground that they were inimical tc the publie

welfare, and nc¢ one has lnsisted that their

prices ought in snywise to be ocontrollcd.

S0 1f you simply eliuincte the monopollistic

feature, you do not need to repose in the

Secretary ol sgriculiure or any other coffleirl

or body any econtrolling or regulatory powser

et ali. Let the ordinary ruales znd_Jlews of

trade govern and oontrol the thing.l

So well hed Walah presented the case for his own
bill, end torn to shreds the srgument in favor of the
House bill, that for s while it appeared that he would
be cuccessful in pushing his bill through, despite the
condemning statement made by Aaron Sapiro, "one of the
ablest asuthorities in the United States on coeoperative
marketing apd legel counsel for more then f1f§§ co-opera=-
tive assoecliations."¥ But such was not the cage, for in
his chain of reasoning Walsh had left one weak link,
and beoanse of that fatal omission, Senator Sterling
{South Dakota) was sble to advance the ‘one argument that
was to undermine the very foundation of Waelsh's bill.
Said 3enator Sterling, "... after giving some further
thought to this subject, my belief is that the subastitute

of the Senate Committee would cut ths heart out of the

18* Gongressionsl Record, IXII, pt. B3, p. 2168.

20. sanggg%aioﬁal Record, LXII, pt. 2, p. 2058, This
letter read: The wWalsh amindment ... will not zlive to the
growers of the United States any important single thing
which they 4o not have now in their rights, end will do
definite harm to co-operation. The Walsh amendment would
be a dangerous step backwards and the farmer organlzations
would rather see no legislation at all than such an aect.”™



~
1 N

bill, would render nugstory the purpoge intended to be
attalined by the originsl $111."2l  Fs ther went on to
sey thet he felt thst there waé & close reletion between
monopoly or attespt to creste ¢ monopely end cumbinstions
end corepirscies in restraint of trads; t?a avidence
that would fit the ore, would £it the other. Thus, inf
Sterlinz's opinion, farm orzgenizations would bs hindered
by reuason of the fact that to progsecute thew one would
need only tu charge that they were monopolies, apd the
rerson dolng so would need only to present the same evie
dence, bad the éh&rgs besn thut the assoclation was but
an egrecuent in regtraint of itrade. To substantiate
this conbtention, Sterling vead from the cpinion of Chief
Justice White in the Standard 01l Cese, 1u whick 1t was
pointed out that in thetg;zgzwaaaii@& of the Sherman Act
cenbingtions in restrgint of trads were forbidden because
they were means of monocpolizing trade,xwhile thiv second
seetion of the zct made all the mors complele its pro-
hibiltions by reason of the fuet that it not only covered
the scope of the firgt geetlion of the aet, bul included
all attempts to rseckh the end prohibit§a¢ The {ull pas~
sage, «8 quoted by Jterling, rceads:

Undoubtedly, the words "to moncpollze”

1. congressional Record, IXII, pt. 2, p. 2219,




and "monopolize™ as used in the section, reach
every act bringing ebout the prohibited results.
The embiguity, if any, is ipvolved in determin-
ing what is intendsd by monopolles. Buat this
embizulty is readlly dispelled in the light of
the previous history of the law of restraint of
trade to which we heve referred, and the indlica~
tion which it gives of the practical evolution
by which monopcly and the acts wiich produce

the same result es monopoly--~-that is, an unduse
restraint of ths course of trede, all came to bs
spoken of as, and to be, indead, synonymous with
restraint of trade. 1n other words, having in
the first section forbidden all means of monop-
ollzing trade-~-ihat is, unduly restraining it

by means of every contract, combination, ete,-=
the second section seeks, if possible, to make
the prohibitions of the sct all the more come
plets and perfect by embracing ell &ttemptS'toz
resch the end prohibited by the first ssction.®2

For once, Walsh had no comeback; he had made a fatal
error and he knew it. Later, when Lenroot (Wisconsin)
wes explainimg the ssme matter, Welsh admitted his mis-
teke, "If the Senator wlll perdon me, I think the intent
of the bill 1is parfectly plain. The combinations are
forblidden by seetion 1. bsocsuse theay almost necessarily

lesd to manopalies."23

&2

Congragsional Record, IXIY, pt. 3, p. 2219,

£3- yp1a., 2280.
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v

Strikez snd Irjunctione.

Railrosd Strikes and lLockouts,

During the second session of the 66th Conpress, the
Senate of the Unlted States wes consldering a blll, the
porpose of which was to "further repulsate commerce anong
the States end with foreign n&tions.”lnuring the course
of the debate, in which 3enastor ¥alsh took part, there
was considerable dlscusaion on the pastazes of the bill
which were concerned with the hendlinz of strikes and
lockouts.

Senator Stenley (¥Yentucky) had rropossd an zmendment
to strike out entirely fron the bill the sectione desl-
ing with strikes, The mejority of the Senste was opposed
to this, meny Tesling on the awztter the some ag ﬁoccfmiak
(I1lirois) thet thouzh the provisions were not gll thet
¢ould be asked for, still they were better thsn rothing.
Vhen the veas gnd nsysg were taken or the 3Jtsrley Amend-
ment, there were orly 25 in fzvor of it, while 48, in-
eludinz Welsh, opposed tre resolutler. Later, Gtanley
prepoesad that only the sections dealing with‘the penalty

to be imposed when workers falled to conforr to the pro-

1. The bill rsferred to, was Sepnate Bill 32889; for

the history of this bill, see Congraasional Record, LIX,pt.9,
Pe 9884, of the secticn, Genate Bills.



visionsg desling with strikes, be siricken from the bill.
This propossl, too, wue rejected, ths muln srgument against
it being that to strike cut the so-cslled penaliy sections
of the bill would legve the other ssetiorg valualsss.a
Finally Serator MeCorwmick {Illinols) offersd an amend=-
ment whioh in elfect provided that any suployee or cerrier
subject to the bill, who shoulid cease or Juit work prier

fter the publlcation of s report

c':_

to, or within &0 duys
submitted by the mediution board provided for in the bill,
should be considercd guilty of & adsdemeanor, and floed.
Thet this resoiution contalned elements ol progressive
legislationr 1s obvious. It would seew ressonanle that

it would notbt e boo wuen bo sipect w groupy of enployees
lor ¢ psiiOé of Tiiwe ro long=-
sr thun two wonths while thelr case wes ilp the hands of

g mediastion board. Ib was cortainiy prggreaaive In view
of the {fuct that by sush an arrangement.tha inhubitants
ol a4 clty, depeaaent for theliyr daily exdsteuce on the
rogulasr operatlilons o frwlns and otber transportation,

night be spared froa fuelng Jood shorvages ol coal short-

Luspite this, scuator Vielsh wod opposed to Lhe amend.

< .
Congressional Record, LIX, pt. 1, pp. 80¢-814.
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mert. He oblected, "It is ... involuntary servitude to
make 1t penal to foment, inelte, ... or conduct a strike
in violation of the fingl ndjudication »f en arbitrsl
board." ot only vms it Involuntary servitude to do that,
but, he continued, "it 12 ro lesc Iinvoluntzry sarvitude
to meke it ponel in the game monner *o do the zame things

crior to the adjudicuation w3 mpos 8% wonld sean that

*
5

one reagon for Velnh'z oppesition to the xsasure was that

pan hic rizht to quit work, whether
alone or in conbirction with cothers &t any time that he

winhed., To Yinisoh the go-eallsd octrike nrovisicns of the

-7

origzinel ©ill would have been far nore prol:

right to quit his exdloyzent for sny resson.™ Mo
d1d the progosed zmendnent take thisg privilege from
iapor; Wnlsh odded, "I do not believe :hat anyone who
hus glven very sorious coraiderstion o the rubjeet ean
doub® et 1t ig wholly Ju"O“ﬁ the nower of Coarpgoress

And 1 another Iastuncs, he cbntinaed, *Ths Sanctor from

Iilinola right Jossibly roframe his smendment to meet

“ . 2 PR SR Ty ¥ e ; o " e o
the objeetlion, but I veaniture Lo s

3. congrassional Reeopd, LIV, rt. 1, p. €18,
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it cannot possibly be sustained as & constitutional enhact~
ment .*%

Thus for two reasons the resolution was objection~
able to Senator Walsh. It took from labor the right to
strike, and in so doing it was unconstitutional. Which
of these objections was paramount in his mind? His reputa-
tion as a striet constitutionallst would indicate that
he objscted to the measure primerily on that basis. Yet,
on the other Eﬁﬁd; in view of the famaet thet the resolution
itself wes decidedly progressive, and the fact that Walsh
hed shown himself in several instances to be quite libersl
in his interpretstion of the Constitution, one might ques~
tion whether dhe constitutionelity of the measure was his
ohief reason for objection.

From another approach, Walsh sttacked the reselution
at hand. This time his criticiam centsred on and ebout
the arbitral board which was provided for in the bill to
settle the disputes of labor and espi#&l as they arose.

To Walsh the srbitral board represented s "fatal vice®

in the plan offered by the Senator fram Illinoels, Walsh
belleved that the board cslled upon to settle the dispute
at hend, knowing that after all was sald and dome a strike
might still ensue, would be acting under the "grestest

4. Congressional Record, LIX, pt. 1, p. gl4.
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possible compunction to render a decision whieh inclines
beyond what Jjustice would require toward the demands of
those who might thus have precipitated the strike.nS
Walsh felt that under MeCormick's plan the arbitrel tri-
bunal would be under exactly the same kind of campulsion
that Congress had been under, &t the time of the passage
of the Ademson Ant.s Continuing, Walsh stated that, when-
ever the right of the lsboring man to strike was taken
away, a8 tribunal must be given him, before which he might
go to be heard sonserning his grievance. Thls being done,
Walsh then agreed that the workingman ought to yleld
oheerful obedience to the judgment rendered. It would
appear here, from the above, that Walsh was contradiet-
ing himself. Howsever, his next statement removes any
doubt or question of that sort. "But that tribunal ought
t0 be falirly constituted. It ought to be so esonatituted
as that thers can be no doubt that justice will be done.*”

5+ gongressional Resord, LIX, pt. 1, p. 818.

6. Ibid., 518. 1In oconnection with the Adamson Act,
Walsh remarked that he thought the Congress of the United
States was entirely justified in the legislation et that
time. Sald he, "It was enacted at that time not because
the prineiple involved or the remedy 1t provided we deemed
to be entirely Just and right. There can be no doubt that
many ylelded their Judgement, if they had any about the
matter, simply to avert ... a catastrophe.™

7+ 1via., 81s8.
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The above remark the wrlter feels to be, in s way, the
key to Walsh's entire position on the question of the
MoCormick Amendment. It is ebsieas now, though there
might have been doubt before, that Walsh did approve of
the theory behind MeCormick's amendment. It is evi&aﬁt;
too, that he did not oppose it purely on the ground that
1t wes unconstitutional, though at first glance such a
eonclusion might be drewn. 1In theory, MeCormiek's plan
was progressive, and so aprealing to Walsh, but his words,
"But ... it [the tribupell] aéght to be so constituted as
that there can be no doubt ﬁﬁat justiee will be done,"
prove conclu@ively tﬂét Walsh felt that in actual opsra-
tion the plan would net have been progressive. In other
words, had it been arranged to constitéte the arbitral
board of nothing short of haavahly belings, Walsh would,
one feela, have been In favor of the amendment from the

beginning %o the end.



The Appointment of
Jﬁﬁsa Parker.

In 1930, Judgs John T. Parker wes nominated for the
Supreme Court by President Hoover. This nomination stir-
red up a considerable amount of argument and dedbate in
the United Stetes Senate, in which Thomas Walsh took no
asmall part.a Sepnator Walsh greatly opposed the confirma-
tion of Parker ss a Supreme Court Justiee, basing his
opposition mainly upon two legsl cases in which Parker‘s
actions were oriticized,

The first instance which shall be taken up here was
the so-called Harness Case in which Parker had acted as
a government ccunsel. Thils case arose as a result of
the government's attempt to dispose of the excess hsarness

on hand followinz the World War‘g In order to effsct the

8¢ por complete references with:regard to Judge

Parker's nomination, see C§ggreagianal Record, LXXII,
pt. 12, p. 312 of the section 3X o

® 1n giving the facts of the Harness case, Walsh

explaeined, "... this was a prosecution of one of what
were known as the war fraud ocases., It will be reecalled
that upon the incoming of the Herding administration, the
then Attorney General, Mr. Daugherty, appesred before the
Congress and represented that glgantic¢ frauds had oceurred
during or immediately following the Wawrld War, and he ask-
ed for an appropriation for the purpose of investigating
and prosecuting those gullty of such frauds. The Congress
responded by making an appropriation of $500,000, which
amount wes placed at the dlisposel of the nepartmsnt of

Justice for the purpose of carrying on the prosecution.
It afterwards transpired thaet something like 105 lawyers
were appolnted for the purpose of eondueting the work.
{oontd. p. 88,)
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sale, it became necessery to mske a survey and inspec-
tion. It was charged that thoss directing the survey

had baeen corrupted by the defendants of the case in order
that favorable action might be secured for them. On the
basis of this case, Wslsh procecdsd to show, despite op-
position, that Judge Parker, sside from being asntagonistie
to labor, erred much in his thoroughness and eowupetancy
as & lawyer and judge.

Walsh in this instance based his srgument on the in-
structions which Judze Groner, who presided 1n the Harness
Cuse, had given the jury at the cloas of a trial whieh hed
consumed almost eleven days.lﬂ The essence of thls sddress
by Gropner was a review of the evidence pré&anteﬁ éﬁﬁ his
opinion in which, finding the evidence for convietion quite
lacking, he stated that "it was impessibls’far a man -who
is bhonest in hig convictions to reach the conclusion that
the defendents sre guilty of the orime ahargéda”ll Regard-

ing this address, Walsh commented, "If I were a prosscut-

Later 1t waes disclosed thst the Department of Justice, after
some years of effort, something like six or seven years,

and seouring no conviction in any cass, had abandoned the
whole effort. This case belonged to that category. Con-
gressional Record, LIXII, pt. 8, pp. 8021-8022,.

10. For the complete text of this address, see Con-
gressional Record, LXXII, pt. 8, pp. B023-8026. .

L. 1p14., 8106.
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ing attorney and found mysself subjest to coument of this

character from the judge on the bench, I should be so hu-

nlliated as to prompt me to sbandon the practice of law.*lz

In discussing the case, Walsh brings out the fact
that it wes charged that the defendanty hed lnduced the
government sales manager to refuse clearances and permits
for the sale of herness. All the evidence that the govern-
ment had to sustaln thst charge was the evidence of a wit-
ness nemed Bosson. In this connecticn, Walsh resd the
following from Groper's instructions to the Jury:

Captein Bosson says that he wes delayed
in getting elearances. He doesn't put his
finger on any particular bid, any purtleulsr
property thet he had ... wanted ... and say:
"T went to this defsndant Xorse and asked him
to allow ms to ¢lear this property for sale.®
i&nd yet, the defendants in their behelf showed
to my deeldsd amazement that there were as s
reault of pepers taken f{rom the governrent
files and in the posseszion of the government,
at least four reqguests for clsarances Ccover-
ing this harness made 1p the ususl course from
the property dlvislon to the sales division
which contained Kr. Norse'®s visa after the 1
receipt of these applicstions in his office. 3

To such & skilled lswysr ag Walsh, 1t was almost inconcelv-
able that such s situation could have ever occurred. To
him there was only one explsnetion for the fact that, in
Tegard to this charge the government was s ttempting to

12. Qongressional Record, LXXYI, pt. 8, p. 8106.

13 1pi4., 8106.
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sastain, evidence had been produced right from thelr omn
files to the ocontrary, and sueh an explanatlion rovealed
utter ineam§etenc§ on the part of the government ¢ounsel.
Walah asserted:

There is no expluanation. %o sre faced
with just exectly thet situstion, and we ar
obliged to susgpeet almply that Judge Parkezé?
had not studled his csse and d4id not know
what the evidence in the netter was with ro-
spect to the very charge that hsd been made....
I regard this as a very serious imputstion
upon elither the professional integrity 2: the
profeassional industry of Judge Parkor .t

In coptinuing his dlscussion of the Harness Case,
Welsh reed again to the Senate from Judge Sroner's in-
structions to the jury:

.»es ould any Jjury in this free land of ours

undertake to stizmatize as traitors, four or

five of thelr fellow citizens upon such evi-

denee as that, and could any court, gentle~

men of the Jjury, with courage--and when courts

lose courage, the foundation stone of our gov-

ernment is in peril--allow a verqictl'aﬁeﬁ

upon evidence of that kind %o stand?*

In view of such remarks, it wes disgusting snd ironie to
Walsh thet a remark by Groner during the course of his
address, to the effect that the counsel for the govern-
ment had shown abllity and falrness, should be used as
sn srgunent in fevor of the confirmation of Judge Parker,

as wes a letter written to Sepstor Norse [Norris, sic ]

14, Gcngreasicﬁal Record, 1XXII, pt. B, p. B1O7.

13+ ypia., 8108.
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at the time these proceedings were going on in the Senate,

which stated that Perker's condusct had in every way con-.

formed to the "highest standerds of the profession."1®
Walsh emphaslized:

It tekes a good many pleasant compli-
ments to overcome the significanee of the
comments of the triel court. I should like
to ask any lawyer upon this floor how he would
feel if, at the 6loss of s case which he pre-
sented to a court--a cese the trial of which
consuned 1l days~~the court had disposed of
the case with & ecomment of that character?
What kind of & tribute would it be to his
industry in searching out the facts of the
case, his sagacity and his learning in the
law, his ebility to enslyze evidence, to have
comments of tfgt character upon the case whieh
he submitted?

Thus it was that, on the score of Parker's incompsetency
in the Harness Case, Walsh thoroughly revealed him as be-
inz enything but & desirable sddition to the Supreme Court
of the United States.

The second case in which Judge Parker's actions were
seriously eriticized by Walsh was that of the Internation-
al Orgenization of United Mine Workers v. the Red Jacket

16. groner's words in this instance were: "There
was nothing in Judge Parker's conduect in that case whioch
was properly the subject of adverse critielsm, nor was
there at any time during the trial. His part in the
conduct of the case commended itsell to me as conforming
in all respects to the highest standards of the profes-
sion, and therefore [I] pronounce as wholly unjust and
without warrant any and every implioation to the sontrary.
{signed} D. L. Groner.

17. Congressional Record, LXXTI, pt. 8, p. 8106.
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Coal and Coke Company.*® In shart, the case had arisen
as a result of the issuance of an injunction by a district
Judge of West Virginia, upholding the sanetity of a yel-
low~dog contract. Thus a group of c¢cal miners employed
by the Red Jacket Coel Company were prevented from join~
ing the United Mine Workers. The latter organization
contested the actlon of the West Virginie distriet eourt,
and the ocase sventually reached the United States Circuit
Court of Appeals where Judge Parker upheld the decision
of the lower court.

It was argued by the friends of Parker that becausse
the Supreme Court had, in the Hitchmap Case, upheld a
similar contract, Parker was constrained to act in the
manner that he didwlg Though there might have been some~
thing to the argument that Perker was constrained to fol=-
low, in his csse, the ruling of the Supreme Court in the
Hitohmen Case, Walsh felt that he might have done other~

18 ppig case may be found in the government doocu-
ments listed as 18 Fed. (2s.) 839.

19. In this particular case, the Cirenit Court of
Appeals had reversed the opinion of the lower court.
Judge Pritchard had presided. On reaching the Supreme
Court, the deaislon of Judge Pritchard had been reversed.

This case may be found in the government dooumenta
undaer 245 U5 229. 4 good secount of it may mlso be found
in the article, "Collective Bargaining before the Supreme
Court” by Thomas R. Powell. Polltlcal Science Quarterly,
September, 1918, XXXIII, pp. 306-429,
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wise, and with this attlitude Walsh bullt his opposition
and srzument against the confirmation of Parker's appoint-
ment to the Supreme Court. Walsh belleved that Parker
bad not studied the Bitehman Case as thoroughly as he
could, before rendering his own decision in the Red Jacket
Case; that, had Parker known the case thoroughly and had
he been in sympsthy with the miners, he could not have
helped but advert to that sympathy in one form or another
in his opinion, even though in the end, he had felt con-
strained to follow the ruling of the Supreme Court. In
fact, Walsh asserted:
Phere is absolutely nothing ... what-

ever in the dscision of Judge Parker or 1n

what he sald in the opinion that leads us

to believe that he is not entirely in sym-

pathy with the doctrine of the Hitchman

Case and with the idea that the so-eslled

"yellow-~dog" contract 1s protected by the

Constitution of the United States and is,

so far as that 1s eaanergg&, a perfectly

Justifiable arrangement.”
To back up hls statement here, Walsh guoted at considerable
length, not anly the opinion given by Judge Pritechard
when he had reversed the decision of the lower court in
the Hitchmsn Case, but also from the dissenting opinion

given by Justlice Brandeis when the case reaghed the Supreme

20. Congressional Record, LXXII, pt. 8, p. 8108.




court.zl
It is worthwhile to note briefly, in order to
astablish Walsh's stand more c¢learly, the gist of the
quotations from these opinions. Judge Pritcherd pointed
out that the growth and development of the common law
had come about at a time when property righté had besn
placed asbove personsl rights; that the damination of the
working cless by the landowner had bean complete and ab-
solute. He further pointed out that the industrial de-
velopment of the world in the last half eentury*ha@ been
such a3 to make 1%t necessary for the ocourss ie téke a
broader view with regard to questions pariaining to labor
and eapital. Judge Pritchard also expressed the idea
that the laboring man should have as much protection from
the ocourts in asserting his rights as the cepitalists
received in upholding his interests. Ip refesrring to
the yellow-dog contract employed in the Hitchman Case,
both of the Jjustices conecluded that that contract had not
been broken. In respect to these remarks by Judge Prit-
ochard and Justlcs brandeis, Walsh stated:

ss.8lthough the learned Judge Pritehard called

attention to the fact that thers was no viole«

tion of the contraet in indueing the smployees

t0 guit the plaintiff's employment and join
the union, and, although Mr. Justice Brandeis

a1. The full text of these sxcerpts from the opinions
of Judge Pritchard and Justice Brandels may be found in
Appendixz E.
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in his dissenting opinion ealled attention to
that, the deecision of Judge Parker without
even adverting to the eontraet or even quot-
ing 1t in the opinion anywhere, ¢herged the
defendants in that casse with having induced
the plaintiff's employees to vioclate their
contract, and they were enjoined from continu-
ing to do so. I am left with the impression
that the learned Judge Parker wau dlther
entirely indifferent tc these sonsiderations
thus edvanced by ... Judge Priteherd, or he
wes entirely én sympathy with the yellow-

dog contract.=2

Clearly then, from Welsh's stend on the confirme-
tion of Judge Parker's sppolintment to the Supreme Court,
it 18 quite evident that his primery motive was the causs
of labor. One finds in this instance no traces of con-
gservatism, no indleation of e¢lingling to precedent; the
very fzct thet he pointed out that Perker might have tak~
en a differant peint of view in the Harness Case than
that which the Supreme Court had taken in the Hitchman
Case proves this. The constitutionsal aspects c¢f the
sanctity of contracts did not alter Walsh®s course in
regerd to Judge Parker's actions in any way. KEis clos-
ing remarks on the Parker ease clearly indicate khim to
be truly progressive:

I belleve, Mr. Fresident, that we would

not be discharging the duty with whieh we are

charged to proteet in its integrlty this great

court, the final arbiter of the lives and

liberties of the Ameriean people under the
Constitution of the United 3States, unless we

22. gongressional Reeard, LXXXI, pt. B, p. 8108,
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made sure in so Tar as we can, that someone
more in consonangse with modern views concern-
inz ths relations of labor and eaplital than

1s Judge Eﬁrkegsshall be selected for the
Supreme Court.”

2%+ gongressional Record, LXXII, pt. 8, p. S110.

When the yeas and nays were taken on the question of:
the confirmation of Judge Parker, the vote was very close,
there being 39 yeas and only 41 nays.



Anti-TInjunoction
legislation,

During the first sesslon of the 72nd. Congress, the
Senate of the United States considered a2 bill, the pri
mary purpose of which was to bring about relief from

certain abuses growing out of the issuance of injunctions.

Some of the abuses that the bill intended to correct were,

as Senator Hebert (Rhode Island) pointed out:

l. The issuance of restraining orders with-
out any notlce whatever.

2, The issuance of temporary injunotions at
least upon exparte affidavita.

3. The uss of gensersl langusge in the re-
stralning order so that the ordinsry person te
whom 1t was directed was unabls to tell whether
or not & eertain act fell within the condemna=-
tion of the order or not,

4. The issuance of injunctions upon what
is known as the yellow-dog contract.

5..The issuanee of injunctions restrain-
ing the gsing of aets clearly legal in them-
selvea.®

Thomes Welsh was strongly behind this particuler bill
and he toock conslderable part in the debate on it. Espe-

cially was he agalnst the practice of issulng injunctions

4. The bill referred to here was Semate Bill 935,
to amend the Jjudicial code and to define the limits of
the Jurisdiction of courts sitting in equity. For the
history of this bill, see Congressional Record, LXXV,
pt. 15, p. G86. See elso, Tor the blll as 1t was eon-
sidered by the 3snste, Senate Report 163, in Senate
Reports - for the 78nd Congress, 1lst Session, No. 9487.

25+ gongressional Record, LXXV, pt. 5, p. 4677.
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upholding the Bo-callsd "yellow-dog" contracts.

Beginning his address on the subjeet of the ﬁeurtsr
and the yellow-dog coniract, Walsh first discussed the
three Bupreme Court cases of Adalr vs. The United States,
Goppage vs. Kepsas, and Hitchman Coal and Coke Co, va.
¥itehell, in whieh the validity of the yellow-dog eantract

26

was upheld. The first two cases arose as a result of

statutes making 1t a2 eriminal offense %o exact of em-
pioyees sach contracts, while in the cass of Eitchman
Coal and Coke Co. vs. Mitchell the guestion as to the
authority of Congress or the 3tates to legislét& restrict-
ing the yellow-dog contract was not prasentad; The court,
on the basis of sueh a contrast, upheld an injunction.

As quoted by Walsh, the majority opinion in tnﬁ Adair
Case was as fellows:

It was the legal right of the defendunt,
Adair-~however unwise such s oourse might have
been-~to discharge Coppage beocause of his bhe~-
ing a mamber of & labor organization, as it was
the legal right of Coppage, if he saw it to
do so—-however unwise such a course on his part
might have beesn--to quit the service in which
he was engaged, bessuse the defendant smployed
some peraans‘whe ware not members of a lsbor
organization. In all such particulers the
employer and the employee have equality of right

28+ Tnese three cases are listed in the government
doocuments under: Adair vs. United States, 208 U. 3. 181;
Coppagp va. Kansas, 236 U. S. 1; Hitchman Coal and Coke
Co. ve. Mitehsll, 245 U. S 232. A gccd discussion of
them mey also be found in the artiele, "Colleotive Bar-
gaining before the Supreme Qours,” by Thomas R. Powell.
Political Solence Quarterly, XXXIIT, September, 1928, pp.
396429,
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and any legislation that disturds that equal-

ity 1s en arbitrary lnterference with the

liberty of oontract whieh no govcerument can

legally justify.

ind from the opinion in the Coppaege Cese, Walsh read:

To ask a men to sgree in advance to re-

frain froes affilistion with the union while

retaining a eertain position of employment

is not to ssk him to give up any part of his

constitutional freedom. He ls fres to decline

the employment on those terms, just as the

employer may decline to offer smployment on

any otn@r,$erms, for "it takes two to meke a

bargain."®

"HBoth of these decisions proceed upon the assumption
that hoth of the parties to the contyract stand upon an
entire equality of footing, wﬁereas, as a matter of comurse,
everybody in these deys recognizes that they stand on no
such footing,” Walsh commented.

To Walsh the dlssenting opinion in the Coppage Case,
as weg expresged by Justice Day, was much more in conson-
ence with his own views end in keeping with the present-
day situastion of eapital and labor. The words, "Liberty
of meking contracts is subject to conditions in the interest
of the nublic welfere, and which shall prevail--principle
or eonditinn-—cannot be defined by any precise and unlversal

formula,” expressed to the letter Walsh's own practical

a7. Congressional Reocord, LXXV, pt. S5, b 4677. See
sppendix F. '
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outlook on the matter.®® In further reference to this
epinion, Walsh showed that by the very fact that an em=~
ployes must provide for his famlly a9 well as himself,
if they would live, the ecmployee was dsfinitely counstraln-
ed to epnter into such a contract no metter how much to
his di=liking such a situation might »o. For that reason
thers was no such thing as 3 footing of eguality between
the employer end the smployee; therefore, "contracts of
that chsracter azre and should be by the courts declared
to be contrary to public pclicy.“zg

Having then éismiésed as impracticzl aﬁa{tharaﬁghly
unrealistie the majority opinions 4in the Adair‘aﬁd Cop~
pege Csges, Walsh proceeded to rrove that hiﬁ contention
that the courts ougbt to act differsntly with regard to
yellow-dog cnntrgcts'wﬁs rnot something in i1tselfl new and
revolutionary. '"The right to enter into & contisct 1354
not unrestricted. It ig¢ goverped and caﬁtrélied by many19
considerstions, émoﬁg them being the question as to whether
the particular gontract is or is not condemned by publie

pcliey.“se For an example of this, Walsh cited .the usu~

28. For the full text of this opinion as guoted by
Walsh, see Congressional Record, LXXV, pt. 5, p. 4681,
See Appendix F.

29+ 1p14., 4691,

30. 1y1a,, 4691.
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riocus contract, a contrset that hes been dsfined as ex-
torting a higher rate of interest than that allowed by
law. VWalsh explained that stetutes ssking usurious con-
tracts penal, proceeded upon the assumption thst the
borrowsr is constralined by necessity to enter into suoch
ah sgreement, "It appears to me thaet there is perfect
anaslogy Detween the cases cf statutes condemning usarious
contracts and statutes condemning contracts such as are
under conslderation,” he eommenteé.al To prove further
his point thet the power of contract isllimited, Walsh
referred to Greenwcod on Pudblie FPolley. He pointed out
that in the index is & lorg 1llst of contracts which the
law will not permit‘ag In irnvolvirg the liberty of con-
tract. to which he called the stitention of the Senate, he
tried to emphasize "that a wide change hos come over the
judiecial minds of the country as to the guesticn of liberty
of contract, the earlior decislons having been induced,
a8 everybody must now reslize, by rsason of the judges

entertaining antiquated and obgsolete views concerning

al. Congregsional RFec¢ord, LXXV, pt. 5, p. 4692.
In Lkis typieally thorough manner, in order that there be
no doubt whethcr or not the yellow~-dog contract wes in
the class of usorious contracts, condemned by publie
policy, Walsh hed inserted in the record a list of state~
menta by various commisalons, societles, and individuals,
condeining such an agreement. See Appendix G.

e g

or sxamples, see Appendix H. Ibid., 4691.
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ecomomio qﬁastians.'ss

Heving made clear and Justified his position and
attitude toward the courts in this matter, Walsh, in
so doing, had justified the position he wes to tske in
the concluding paraegraphs of his speech. 4t this time,
he pointed out that despite the nature of the yellow-
dog contract, or its condemnation in general, should the
courts peralist in upholding it, Congress wes not entirely
without a remedy. "We may limlt as we see fit, the juris-
dietion of the inferior aaarts.“54 He then pointed out
that the Constitution itself preseribed that the judicisl
power of the United States shall extend to all cases in
law and equity involving e federal question and to con-
troversles involving cltizens of different states, but
that no Jurisdiction could be exercised unless it was
conferred by Congress. To prove hlis theory in this in~
stence, Walsh quoted fram the opinion in the cass, Kline
vs. Burke Construction Company, in which that view was
¢clearly expressed:;

Only the Jurisdietion of the Suprenme
Court is derived directly from the Constitu~

tion. ZEvery other court created by the
general governmenit derives its jurisdiction

33. §§£5§gnsienal Record, LXXV, pt. 5, pp. 5017-5018.

See Appendlix I.
34. Ipbid., 4892.
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wholly from the suthority of Congress.

That body may give, withhold, or restrict

guoh Jurisdiection at itas diseretion, pro-

vided it be not extended beyond bound-

arles fixed by the Constitution.*

Thus, though the Congress oould not direstly limit or fix
the Jurisdiction of the Bupreme Court, Weslsh, ever the
opportunist, would simply limlt the jurisdietion of the
lower courts, so that the possibllity of an injunction
cagse evar reaching that court was remote.

Aaslde from delivering this rather long adress, es-
teblishing his tenets on the matter of the courts and
the yellow~dog contract, Walsh expressed himself in connec~
tion with the bill 4o limit the Jurisdietion of the fed-
eral courts 1n seversl other instances. For example, a
feature of the pending bill of which he was critical
provided that one should not be liable for violenoce and
acts af’destruction in the course of a strike unless he
actuslly authorized the acts, or ratified the comuission
of them. In the course of his remarks on the subject,
Walsh pointed out thet many ocourts held that strlkes
were cqnspiracias~~éunspiraoie3~in restraint of trade.

And that no matter how pesceful & strike mlzht be carried

on, it would to some extent interfere with trains and

38. gongressional Record, LXXV, pt. 5, p. 468%2.
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traffio, thus making it in tha syes of the eourts a con-
spiracy in restraint of tiadss Continuing, ‘ﬁ‘alzﬁ pointed
out that there was s principle of law which said that
every member of a consplracy is liable for any ect com=~
mitted by any member of that conspiracy, He then pointed
out that no metter how hard the lesders of a strike might;
try to make it a peaceful one, some acts of ¥lolence would
usually oecur. "Thus should the ocourt find that the strike
is a conspiracy, they [the leaders) are or become answer-
able for every act committed by everyone in the slleged
conspiracy. That is entirely nné&st."% Thus did Walsh
point out that the pending bill, as it read in this respect,
would only aggravate a condltion that of itself was bad
enougzghe.

At another time in the course of the debate, the
Senate was considering whether the local officers of the
law should be notifled in the event that & person seeking
an injunotion should base his ples on the grounds that the
local authorities were unsble to cope with the situation.
In fairness to &lli, Walsh felt that such officers should
be notifled before the injunoction sought should be lssued.
He added, in regard to this, "We do not want to allow their

38+ Gongressional Record, 1LXXV, pt. 5, p. 4693.
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integrity as officials to be impugned without giving them
an opportunity to be heard on the matter.”9? To Senator
Reed the ldezs expressed by Walsh was almost preposterous.
He protested, "It proposaes something totally new and
fantastic in legal procedure.... Simply because it provides
a species of freak procedure, I hopit will be stricken
from the bill."sa

Perhaps one of the best e xamples of Walsh as a true-
progressive, unfettered by precedent or congervatism, is
to be found in his reply to Reed. ",.. 1t seems to me
because there 1s no precedent for this is no good reason
why it should not be done. There had to be a beginning
in the case of all procedure in the law. They came into
being by reason of conditions which the courts were called
upon to meetﬁ”sg Nothing coull be more pragzmatiec.

At ancther time, in the debate in which Wslsh took
part, Senator Hebert (Rhode Island) objected to the pend-
ing legislation and offered seversl amendments, one of
which Walsh thought to be gulte b§§gggwgggwp9;9t“§§§mgg}ua—
less, while the other, he felt, would only lead to trouble.

7. Gongressional Reoord, 1XXV, pt. 5, p. 4998,
38. Ihia., 4999.

39. 1pia., 4999.
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In his first objsction, Hebert pointed out that the pre-
amble of the pending leglslation whieh read, "Whereas
under prevailing economic conditions, developed with

the ald of government authority ..." implied that cor-
porations and the like owed their existencs to asts of
Congress.... all senators know that this is not so, ex-
cept in very rare instances."® 1The Senator from Rhode
Island then went on to say thét since besiness organiza-
tions were governed mainly by the laws of the States in
which they were domiciled, the preamble of the pending
blll was misleading. To Walsh, all this on the part of
Hebert wes an item of little or no consequence. Despite
this, he mentioned by way of enllghteniég the Sensator
from Rhode Island that various business organizstions
such as the land grant rallroads, the ra tional banks,
and the Western Union owed their existence to acts of
Congress. But Wslsh was little inoclined to elucidate on
the subject for the benefit of the Senator. He objected,
*"Howevar thet msey be, it scems to me it 1s e matter of
no consequence in the recital of polley here whether eor-
porations are organized under the State law or laws of

Cangraas.”*l Indeed, Walsh wag not to be sidetracked

‘Q‘,Gaqg;essional Record, IXXV, pt. 5, p. 4762,
41. )

Ibia,, 4763.
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from the main 1ssue. Whet d1d it matter? "...thsse are

aggregations of sapital which exiat by virtue of statutes
.+ [8ny statutes] and we seek to put the body of workers
on something like a footing of eguallity.”

The second objeetion that Bebert offered wass thet
the pending bil]l mede no mention of the rights of the em~
ployer. The offending passage in this instance read:

It is necessary that he [the employee]

have full freedom of association, self organ-

ization, and designation of representatives

of thelr own choosling, to designate the terms

of employment free Ifrom any interference, re~-

stralnt, or coereion in their efforts toward

mutual ald or protection.

It was Hebert's wish so to smend the passage thet 1t would

read, "It 1s necessary that both the employer snd the em-
ployee shall have freedom,...*43‘ In Walsh's opinion, there
were very substantial objections to the policy as announced
by the Senstor froxn Rhode Island, Walsh's first objJeetion
in this case of polint was that a pessage in the bill, to
the effect that the employer was to have full freedom of
association, would entrench upon the acts of Congress,
curbing monopoly. He pointed out that the Sherman Act

was passed for the express purpose of forbldding such

42, Congressional Record, LXXV, pt. 5, p. 4762.

43. mpe underscoring is mine.
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full freedom of association.%? Hebert, however, was not
to be put off. He sugzested that Walsh read the remainder
of the language in the paragraph in question, i.e. the
words, "to negotiate the terms of employment®. But Walsh
wes not to be teken in by thias. Immediately he showed
Hebert that, of course, the paragraph could be resd to
mean, "shall have full freedom of assoclation to negotiate
the terms of employment."™ But that depended on how far
back the ¢lause "to negotiate the terms of employment”
was a gualifying clsuse. Be agrecd that that might, in-
deed, be the proper eonstruetlon, but that, ordinarily,
one reading the pascage would Interpret it to meen that
employwrs would have full freedom to designate representa=-
tives of thelr own choosing "to negotiate the terms of
enployment,.” Walsh was too learned s lawyer, too adrolt
et legal wording, for that.

But agaln, 8s in his criticlem of Hebert's first
amendment, Walsh reverted to the question of 1ts praetica;~
ity. Wwhy should ?here be a declaration of policy coneern=
ing the rights of employers to assoclate? 4And again Welsh
was to bring his fellow senator bsck to the point of the

legislation &t hand. "... there 18 no ocecaslon for it

4. It is interesting to neote in this eeaaaction that

Senator King, in speaking on this matter, said, "... but
the lafizuage employed is susceptible to the interpretatinn
placed upon it by the Senator from Montana, and in its
present form, I would not be inollined to accept it. Lo
gressional Record, LXXV, pt. 5, p. 4765,
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at all. Injunotlons have not besn sought to prevent the
association of employers for the purpose of pramoting
their mutual benefit.r%d

Another example of Walsh's practicality, his ability’
to think logically, in a matter when it would have been
sasy to do otherwiss, ocourred when the Senate was debat-
ing the question of whether or not to meke the threat to
comnitt an unlawful zct fhe basls for lssulng an injunc~
tion. Senstor Norris felt very definitely that such an
amendment should not be put into the bill, his reason
being that to do so would aaly give courts the opportunity
to "go far afield” in issuing injunctions. Norris reasoned,
Tt will not be Jdifficult for any of thess large corpors-
tions to gzet hundreds to prove ... instances where some-
body hed made & threat.”%® Senstor Long (Louisisna) in
guite 8 stirring speech on the matter, asserted, "If the
word tthreatened! 1s inserted in the bill, then the gate
haes been thrown open. That 1s all a federal judge needs

for a ground upon which to lssue an injunction. The threat

45. congressional Record, LXXV, pt. 5, p. 4763.

When the yees and nays were taken on the two amend-
ment & offered by Hebert, there were only 18 in favor of
it, while 47 opposed ths amendments. Ibid., 4765,

46. Ibid., 4774,
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of one man is as good as the threat of a thaasand.”4?

As much as Walsh would have followed along ln any
cause that would aid or better the lot of lsbor, he was
unsble %o go elong in this justange. In Walsh's opinion,
Long and Forris, in advocatirg this prineciple, were los-
ing sight entirely of the purpose of the ilnjunction in
the first plece. After all, as Walsh emphasized, "The
only purpose of an ipjunction is to prevent threatened
injury. He then pointed out that, as it was, the bill
itsell was very liberal in this regard; that it provided
that an injunction would not be lssued unless injury had
been committed snd would be continued unless restrained.
"However,” contiousd Wealsh, "whether the threstening
ocours before the injury 1s committed or after ths iInjury
is committed, it 18 necessary to have the threstening in
order to obtain the injumnction., That 1s all there 1s to
that."® s far as the argument was conecerned that it
would be an easy matber for corporations to get any number
of people to testify that a threat had been made, Walsh
brought to the attention of the Senate that in either

47. GQ§%§§ssianal Record, LXXV, pt. 3, p. 4775.
For an exceptionelly interesting speech &n this subject
by H. lLong, see Congressional Record, ibld., 4776-4777.
48. 1pia., 477s.
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cagse, whether 1t was a matter of proving thet the thresat
had been made in the flrst place or of proving that further
injury would follow by reason of the threats msde, one

was in the same peril from perjured testimony. And with
that Walsh dropped the metter, concluding, ss he had begun,
that there was no purpose at &ll %to an injunction exeept

to prevent threstened linjury.
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Conclusion.

Perhaps the first conclusion thst csn be drawn, if
the forsgoing work on Walsh's labor activitles ean be
considered in any way to ba & cross section fllustrat-
ing Walsk's constitutlonelism, conservatlism, and progres~
givism, 1s that such guallities in themselves did not find
embodiment in Walsh to the extent that they alone dster-
mined his course cf eaction. It eannot bs denied, how-
ever, thet in nsny instances the outwerd sppearances of
hkia aectlons might easily lezd one to sueh a conclusion,
In the following, en attempt will bs made to polnt out
examples of the cbove and st the sems tinme, to give what
the writer feesls to be the true or undarlying motives
for the course of action which Walsh took in various in~
stances desplte seeming lnconsistencles.

At the outset, 1t might definitely be ascverted that
Weleh wes pot elways to be found on the prosressive side
of dobate, despite the fact that sueck an asssertion has

beerp made in the Dictionery of imerican Bidgraghz. as

glven on pege 17, Chapter I, of this work. For example,
the McCormick smendment, es discussed on page;??, con~
taineé‘in it the elements of progressive leglslation in

80 fer asg promoting the welfare of the populace in general-

ly limiting strikes. ¥Progressive as it was, Walsh sssalled
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the measure on the ground that 1t denied the right of the
workingman to quit his work whensver he so desired. He
cantested the right of Cungress under the ecconstitution

to take such liberties. In view of thies, it would be an
easy matter to conclude that Walsh hald opposed the measure
on the ground that 1t was uncomstitutional, and lst it go
at Lhut., But one cannot feel that the mere factor of
constltutionaliaxr wag the uaderlying reason for Walsh's
decision in this 1nstaunce. The fuct that Walsh himself
concaded that, Lf the board to sstile the lsboring-man's
digputes were so constituted thet there could be no doudbt
of justlce, the laborer ought to glve obadiencs to its
adjaudlcation. But Walsh could econeceiva of no such board,
for es he sew it compulsion born of fear of conseguent
results would be conduslve to making the decislions of
that tribunal unfair, even though the decision might be
much on the cide of labor. Thus, though the amendment
was8 progressive in theory, 1t wes not so, zs Wslsh ssw
it, in oreration, It wae impractiecel. Another sxample
of this is ic be found when Welsh opposed s compensation
measure which provided for g lessening of the compensa~
tion & man would receive in proportion to the man's
negligence. Theoretically this too wss & progressive

measurs, inscler s it proposed to give to each man what
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he justly had ecoming to him. But Walsh opposed the legia-~
lation on the ground that in operstion such a measure would
too often reault in a denial of recovery when in fact the
worker might justly deserve compensation. Walsh was not
to be lost in theory, no matter how prosressive, The
progressive elemants of the billl fseiled to take account
of one fact of human nature-~thst man at his best iz weak
end prone to error; for that ressorn, Walsh could not up=-
hold the measurs.

¥or can it justly be ssserted, the writer feels, that
Welsh was a strict oonstitutionalist in the sense thst he
was conservative or clung to precedent for that alone.
The very fact that he eriticized Judze Parker for issuing
an injunction ir ths Red Jreket Case, despite the fact
that the Supreme Court had upheld suech g contrset in the
Fitchmen Csge, indlcates this. His contention, thet in
view of the present relations of esplital and lebor it
wes fallascious gssumption on the part of the Scu:lrt in the
Adsir and Coppsge Ceses to assume that the employer and
the employee stood on ap equelity of bergzaining power also
proves this. Walsh was prectical; he would mould the
leglslstion to fit present times. wWhen the guestion was
being considered of whether the police should be notified

in the event thet an injunotlion wes requested, on ths
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ground that the locsl suthorities were unable to protect
the applican®s property, Walskh felt that in fairness 1o
all such a practice was desireble. And he stsunchly
maintained that e ven though there were no precedsnt {or
such a procedure, bthat alone was no basls for condemning
it. On tns yuestion of whether Coungress had the power
to prokibit prisonfmade gouods produced in ops State from
passipg into awnother, walsh touk Lhe aflirmative, though
the constituticnality ol the aatter was sariously ques~
tioned by Boreh. However, one aigbl easlly have reached
the conclusion thet Walsh wus & strict conservative when
he opposed the suggestion that the Child Labor Amendment
be submltted to convenitlons called in the various 3tates
instegd of subamitting it to the Jtate leglslatures as had
besh the proctice. 3ut Walah wss not oelinging to prece-
dent for the sake of precedent ip this instance. To him,
the change in proceedurs would only result in confusion
and adied expense for the various states. It was simply
lspractical not to stay with old custonm.

Thus, despite ap.earances to the «ontrary, ;ractical-
ity, common sense, and logical thinking were the underly-
ing motlves for 11 of Walsh!'s dccisions. He had no fearxr
that Gongress would sbuse the power which the Child Labor
Amendment would zive to It. <Comuon sense told him that

the day wes not likely to come when a farmer would be
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would be oalled Into court for asking bhis son to tend
the £ locks. Congress had nob sbused to the point of
sbaurdity oiker powers which it bad been given; therefore
it was illoglcsl that this new powsr should be treated
otherwise. Comnon sense snd loglcal thinking maede Walsh
point out thst the very purpsose of an injunction was to
pronibit turcateced injury; bthat to issue sn injunetion
only when and 1¢ injury te properily had been committed
was to nulllify the entire meaning of the word, "injune-
tion™, In feect, as wus acted in the bill to suthorize
far. organizetionz, =0 ilnteut wes Welsh on making his
bill & slmple andé prectical cue by not suthorizing mono-
poiy and thus dolng dwuy with the necessity ol some super-
vicory enntrol of ferm orgenloations, thet for the moment
he lost sight oo the question &s Lo whether it would be
workable to seporate section l. and e of the Shermen
&ct, Toue, in Jip«l coueciusian, 1¢ sppeurs to be gulte
sevident that Walsh foliowed cunsistently neither constitue-
tionel, consurvailve, nor progressive principles in them-
selves, when establishing & stsnd on & metter. To Walsh
there wus but one guectlon to be considered, and thet was,

#Ts it practieal??
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Appendix A.

Definition of
word, "Labor"

In the ordinasry significance of the term "labor"
is understood to be physlcal toll.

It is safe to say that the word "laborer," when
used in its ordinary and ususl accepitance, carries with
it the ldea of mctusl physicsl and manusl exertion or
toll and ia used to dencte s member of that class of
poersons who literally earn thelr bread by the sweat of
thelr brows and who perform with thelr own hands, at the
cost of conalderable physlieal labor, the contracts made
with their employers. {(Oliver vs. liacon Bardware Co.,
98 Ga. 249; Parinholt vs. Luckerd, 90 Va. 936.)

In the language of the business world & laborer is
one who labors with his physical powers in the service
and under the direction of another for fixed wages.
{Rogers vs. Dexter R. Co., 85 Me. 372; 16 Ruling Case
Law, 410.)

The word "labor®™ in legal parlance has a well-de-
fined, understood, and sccepted meaning., Ii lmplies
continued exertion of the more onerous and inferior
kind, usually and chiefly conslsting in the protracted
exsrtion of mascular foroe. "Labor may be business,
but 1t is not necessarily so, and business is not
always labor. In legal significance labor implies
toll; exertion producing weariness; manusl exertion
of a toilsome nature.” (Moore vs. Amsrican Indusatrial
Co., 50 S. E. 682, 138 N, C. 304} Words and Phrases--
Labor.

--Congressional Record, 1XVI, pt. 2, p. 1443.
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¥eKennat's Opinion in
Connolly vs. Union Sewer Pipe Co.
as quoted Dy Walsh.

The equality of operation which the Constitution
requires in State leglislation can not be construed, as
wa have sesn, as demanding an absolute universality of
operation, having no regard to the different capabilities,
conditions, and relations of men. Classiflication, there~
fore, is necessary but what sre its limits? They are
not essily defiped, but ithe purview of the legislation
should be regarded. A line must not be drawn whieh in-~
cludes arbitrerily some persons who do and some persons
who do not stand in the seme relation to the purpose of
the lezislation, but a wide latitude of selection nmust
be left to the leglelsture. It 1s only s palpable abuse
of the powsr of selection which ecan be jJudielally review-
ed, and the right of review 1s =80 4ellecate that even in
its best exercises it may lead to challenge. At times,
indeod, i1t must be exerclsed, but should always be exer-
¢ised in view of the funotlon and nscessarily large powers
of a leglslature.

What wea the purpose of the Illinols statute, and
what were the relations of its classes to that purpose?
The statute was the expression of the purpose of the State
to mappress combinations to control the prices of commod-
ities, not, however, in the hands of the producers, but
in the hands of traders, persons, or corporations. Shall
we say that suoch suppression must be unlverssl or not at
all? How can we? What knowledge have we of the condition
in Illinois which invoked the legislation, or in what
form and extent the evil of camblnatlions to control prices
appesared in that State? Indeed, whether such eombinations
are evils or blessings, or to what extent either, is not
a judielal inquiry. If we can aszume them $o be evil
bacuause the statute does so, ean we go beyond the statute
and determine for ourselves the losal condlitions and oon-
demn the legislation dependent thereon? But sre there not,
between the classes which the statute neskes, diatinetions
which the legzislature had a right to consider? Of whom
&re the classes composed? The excluded class 1is composed
of farmers and stockraisers while holding the products
or live stoek produced or ralsed by them. The included

¢lass ls c¢omposed of merchents, traders, manufacturers,



111

all engsged in commerclal transastions. Thet is, one
class is composed of persons who are scattered on ferms;
the othsr class is composed of persons congregated in
oities and towns, not omly of natural persons dut of
corporate orzanizations. In the difference of these
situations and in other diffsrences which will ocour to
any reflection, might not the leglslature see difference
in opportunities and powers between the c¢lasses in regard
to the prohibited acts? Thet differences exist can not
be denled. To take us from legal problems to economic
ones, enc this demonstrates to my mind how essentially
eny Jjudgment or ection, based upon those differences,

is legislative and ean not be reviewed by the judieiary.

~+~Congressional Resord, ILXVII, pt. 3, pp. 2167-2170.
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The Senate Committee
Amendment to the House Bill
to Authorize Farm Associations.

That persons engaged in the production of agrioultur-
al produsts as farmera, planters, ranohmen, dsirymen, nat
or fruit growers may aot together in associations, corpd-
rate or otherwise, with or without ecapital stock, in ecl-
lectively handling and marketing in interstate and foréiagn
eomnercs such products of the persons s0 engaged and in
processing or preparing such produets for so marketing
the same. Such assoclations may have marketing agenecies
in comnon: and such assoelations and their members may
make the neeessary contracts and agresments to effect
such purposes: Provided, however, That sueh associations
are operated for the mutual benelit of the members there-
of, as suoh producers, and conform to one or both of the
followling requirements:

Firast. That no member of the associstion
is sllowed more than one vote because of the
amount of stock or membership szpital he may
own therein: or

Second. That the assoclation does not pay
dividends on stock or membership eapital in
excess of 8 per cent per annum:

And provided further, That the association shsll not
deal In products of nonmembers to an amount greater in
value than such as are handled by it for members.

Eothing herein conteined shall be deemed to author-
ize the creation of oxr attempt to create a monopoly, or
to exsmpt any assoclstion orgeanized hersnnder from any
proceedings instituted under the aect entitled "in act to
creste a Federal trade commission, to. define 1ts powers
and dutles, and for other purposes," approved September
26, 1914, on scecount of unfair methods of competition in
COmMMeros.

-~Congressional Record, IXII, pt. 3, p. 22880.
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Section 2 of the Original
House Bill to Authori:ze
Agricultural Assoeclstions.

Seetion 2. That if the Seecretary of Agriculture
shall have rsason to bellieve that any such assosiation
monopolizes or restralns trade to such sn extent that
the price of any agrieultural product is unduly enhanced
by reasan thereof, he shall serve upon such associations
s complaint stating his charge in thaet respect, to which
complaint ahall be attached, or eontained thereinm, a
notlice of hearing specifylnz a day and plece not less
than 30 days after the service thereof, requiring the
association to show cause why an order should not be
made directing it to cease &snd desist therefrom. An as-
socistion so complained of at the time and plece fixed
show osuse why such order should not be entered. The
evidence given on such & hesring shall be reduced to
writing and made s part of the record therein. If upon
such heering the Sscretery of Agriculture shall be of
the opinion that such assocliation monopolizes or restrains
trade to such an extent thet the price of any egriculturzl
produect is unduly enhsnced thersby, he shall issue and
causs to be served upon the assoeiation an eorder recit-
ing the facts found by him, directing such assocciation
to cease and desist therefron.

On the regquest of such assoslatlon or if auch as~
sociation falls or neglects for 30 days to obey such
order, the Secretary of Agriculture shall file in the
distriet eourt in the judieiasl district in which sueh
agssociation has its principal place of business a ocerti-
fied ocopy of the order and of ali the records in ths pro-
ceeding, together with a petition asking that the order
be enforeced, and shall give notice to the Attorney General
and to sald assoclistion of such filing. Such district
court shall thereupon have jurisdietion to enter s decrse
affirming, modifying, or setiingz sside sald order, and
may make rules as to plesdings snd proseedings Lo bs had
in considerinz such order. The place of trial may, for
cause or by consent of parties, be chanzed as in other
causes.

~-Congressional Record, 1LXII, pt. 3, p. 2160.
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Opinion of Judge Pritechard
in the EBitchman Case
as quoted by Walsh.

The growth and developmeant of the common law occurred
when property rizhts were recognized as paramount to person~
al rights. 4t that time there was little, if any, ooncert
of action on the part of the laboring people, owing to
their helpless sondition, due in the mein to thelr ignor-
ance., Thelr domination by the landowner and capitalist
waa absolute 1n most respects, and &3 & result they were
a8 helpless as those held in slavery before our great war.,
Under such circumstaness, it 1s no wonder that we have
many deeisions in the past at comson lew, &8s well as the
enactment of statutory lews, by virtus of which it was
almost a physieal impossibility for those who earned their
living by honest toll to accomplish by orgenlized effort
those things necessary to elevate t hem to a plane whers
they could assert those rights so essential to their wel-
fzare,.

The industriel development of the world within the
lest helf eentury hes been such s to render it neeessary
for the courts to take a broader and more camprehensive
view then formerly of guestions pertaining to the rela-
tion that capitsl sustaing to labor.

e {IJ. ?Gﬁ}

The court below was zlso of the opinion that the rulses
of the organization underteke to "oontrol, or rather. abro-
gate and destroy, the right of the employer to contract
with the men independent of the organization."™ If it is
meant by this statement that under the rules 1t ls possible
by peaceable, persuasive, and other lewful methods to in- .
duce a majorlty, if not at all, of the miners o any parti-
culayr loecality to Join the union and thereby place the
mine owner in a position where it may be necessary for
him to negotiste with union lasbor in order to operate his
mines, then the conclusion reached by the sourt below is
entirely eorrect. However, the raet that such s result
would be possible under this rule could not in apny way
affect the legelity of the orgenization, because 1t has
been repestedly held by the eourts that e labor union may
use all lawful methods for the purpose of induclng others
to Join 1its order, and until the contrery 1s shown it muast
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be assumed that only lawful methods sre to be aemployed
for the sccomplishment of such purpose.

LI (Po ?03}

However, in this instance the plaintiff has adppted
a polley by which only nonunion men may be employed., If
the plaintiff mey for the purpose of protscting its in-~
terests adopt & poliecy by whiceh only nonunion men eean
secure employment at its mines, and such conduct be sance
tioned by the law, by what process of ressoning c¢an it be
hald that the defendants may not adopt the same methods
in order to profect their interests? If the plaintiff
is to be protected in the use of auch methods, and'the
defendants are to be restrained from using lawful methods
for the purpose of successfully mewting the issue thus
raised by the plaintiff, then indeed it may be truthfully
said thet capital receives jreater protection at the
hands of the courts than those through whose efforts cap-
ital ipn the first instance was ereated. But suoch is not
the law; and when we conslider the testimony as respeets
the conduct of the defendants et and befors the institu~
tion of the suit, we are of the opinion that the plaintiff
has not a prepondersnce of the evidence shown that thesz
defendants employed unlawful methods as alleged in the
bill.

L

At one time this identical mine employed union labor,
and in all probabdility could have continued to 4o so, had
it not been for & controversy which arose &s to certaln
adjustments and the partles felling to reaoh sn agresment
the plaintiff deeided to employ only nonunion labor,

It further appears that the plairtiff is paying the
nonunion men the same wages that are being peid union men.
Therefore, under these eircumstances, 1s it not as reason=-
able to infer that the pleintiff is endeavoring to plsoe
the laborers of that section in & position where he would
be master of the situetion s3 it is to infer that the de-~
fendants are seeking to destroy the business of the plain-
tiff? While it is true that the plsintiff has & pexrfect
right to refuse to employ union labor, is it not equally
true that union lsbor, as we have stated, May by the em-
ployment of lsgitimete means do thet which is necessary
to keep its forces together?



viii

Surely we have not reachad the point when capital
with 1lts strong srm may adopt a plan like this for pro-
tecting its interests, while on the other hand, the labor-
ing classes sre to bs denied the protection of the law
when they are attempting to assert rights thst are just
as important to thelr well-being es are the rights of
those who have been more fortunate in egcupuleting wealth.
Be who "gesks equity must do equity." In other words
he Pmust come into sourt with elesn hends."” If the
courts of this country should by injunoctive relief pro-
tsct ths mine owner in the enjoyment of his propedty
rights and restrain the lsboring people from organizing
thelr forces by deelaring such organizetion unlewful,

would not ths mine owner then be in a position to control
the sltuation so that be who has to toil for his deily
bread would be pleced in s position where if he exists

at all, he must do so at such wages, and upon such terms
as organized caeplitel nay see rit to dictate”

- > @

The court below also resched the conclusion that the
defendants have cause and are ttempting to cause the non-
unlon members employed by the plaintiff Lo break & contrasoct
which it has with the nonunlon operstors. The contract
in question is in the following lenguage:

I an employed by and work for the Hitchman
Coal and Coke Co. with the express understanding
that I am not a member of the United Kine Varkers
of Ameriea and will not become so while an employ-
@e of the Hitehman Cosl and Coke Co.; that the
Hitehpan Coal and Coke Co. 18 run nonunion &nd
azrees with me thet 1t will run nonunion while I
am in ite employ. If at any time while 1 am
employed by the Hltehman Coal and Coke Co. I
want to become oonnected with the United lilne
forkers of America or any aifiliated organize~
tion, I agree to withdraw from the employment
of sald compsny, and sgree thet while I am in
the employ of that company thet I will not mske
eny efforts amongst its employees to bring sbout
the unionizing of that mine against the company's
wish, I have elther read the above or heerd the
same read.

80

It will be observed that by the terms of the contract
that either of the parties thersto msy at will terminate
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the same, and while 1t is provided that so long as the
employee ocontinues to work for the plaintiff he shall not
join khls organization, nevertheless there is nothing in
the contraet whioh requires such employees to work for
any fixed or definlite period. If at any time after em~
ployment any of them should declde %o Joln the defendant
organization, the plaintiff could not under the contract
recover damages for s breach of the same. In other words,
the employees, under thls contraet, if they deem propey,
ngy &t any moment Join a lebor union, and the only penalty
provided therefore is that they can not secure further
amployment from the plaintiff. Therefore, under this
contract, 1f the nonunion men, or any of them, should see
fit to join the United ¥ine Workers of Americs on aeccount
of lawful and persuasive methods on the part of the de-
fendents, and as a result of such metion on their part
were to be dlischarged by the plaiptiff, 1t eould not main-
taln an sction agalnst them on account of such conduect on
their part. Such belng the case, it would bs unreasonsble
to bold that the action of the defendants would repder

the Unlted Xine YWorkeprs of Americs lisble in damages to
the plaintiff because they had employed lawful methods

to induce the nonunion miners to become members of their
organization.

Dissenting Opinlon of Justice
Brandeis in the Hltechman Case
a8 quoted by Walsh.

¥ifth. Thers was no attempt to induce employees to
violate their contracts.

The cantract creasted an employment at will and the
employee was frse to leave at any time. The contraet 4id
not bipnd the employes not to join the union, and he was
free to join it at any time. The contrset merely bound
him to withdrew from pleintiff's employ if he joined ths
urion. There is svidence of an attempt to induce plaine
tiff*s employees to ag®ee to join the union; but none
whatever of any attempt to induce them 1o violste thelr
contract. Until an employee gotually Joined the union he
wags not, under the contrect, called upon to leasve the
plaintiff*s employ. There consequently would be no breach
of eontraet until the employee both joined the unlon apd
falled to withdraw from plsintiff*s employ. There was no
gvidence that any emplovea was persuaded to do that or
that such & course wss contemplsted., What perhaps was
intended wes to ecure agreements or assurances from in-
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dividual employees thet ehwy would Jjoin the union when
a large number of them should have consented to do s0;
with the purpose, when such time srrived, to hsve them
Jjoin the union togethsr snd strike--unless plaintir?
consented to unicnize ths mine. Suoh & course would
have bsen clearly permissible under the contraet.

-~-Congressional Record, LIAXII, pt. 8, pp. 8l08-8109.
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Appendix F.

Majority Opinlon in Adair Case
as quoted by Walsh.

It was the legal right of the defendant, Adalr--
however unwise such a gourse might have been--to dis-
charge Coppasge because of his belpngz a member of & laber
orgenization, sas it was the legal right of Coppags, if
he saw fit to do so--however unwise such @ ceourse on his
part might have been--to quit the service in which he
was engaged, becsuse the defendant employed some persons
who were not mewbers of a labor orgenization. In all
such particulars the employer snd the employee have
equality of right, and any leglslation that disturbs
that equality ia an arbitrary interference with the 1ib-
erty of contract whieh no government can legzally Justify
in & free land.

¥ajority Opinion 1in Coppaxge Case
a8 quoted by Walish.

To ask a 7uan to agyee in advance to refrain from
affilietion with the union while retaining & certain
posltion of employment is not to ask him to glve up eny
part of his constitutional freedom. BHe is free to de-
¢line the employment on these terms, just as the employ-
er may decline to offer smployment on any other, for
"it takes two to make 3 bargain.”

The Dissenting Oplnion
of Justlee Day in Goppage Case
as guoted by Walsh.

Iiberty of making contracts is sublect to conditionm
in the interest of the publie welfare, and which shall
prevell-~principle or condition--c¢an not be definsd by any
precise and universal formula. XZach instsnce of asserted
oonfliet must be determined by itsslf, and 1t has been
sald meny tlmes that each sct of legislation has the sup-
port of the presumption that it is an exercise in the in-
tereat of the public. The burden is on him who attacks
the legislaetion, and it is not sustelined by declaring =
liberty of contrect. It ¢an only be sustained dy demon~
strating that 1% confliects with some constitutionel re~
straint or that the publie welfare ls not mibgerved by the
legislation. The legislature is, in the first instance,
the Jjudge of what 18 necessary for the public welfare, and
8 Judiolal review of ita Judgement is limited. The earnest
confliect of serious opinlon does not sufflice to bring it
within the range of judieisl eognizance.

~--Congressional Record, LXXV, pt. 5, pp. 4690-4#91.
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Aprendlix Ge

Opinions on the Yellow-Dog
Contraect as guoted by VWalsh.

The United Stetes Coal Comulssion reported in 1925:

Votwithstanding the deuisions of the Suprems
Court of the United Statas that the so-called
"yellow-dog" econtract 1ls logal, the commission
is of the opinion that it is & source of economie
irritation, and 1s no more Justifiable than eny
other form of cantraet whieh debars the individsal
fror smployment solgly becsuse of membership or
nonmembership in any organization.

The United States Coal Commlssion, reporting sgain in 1923:

We recommend that such destructive labor
policies as ths use of aples, the use of deputy
snepiffs as pald campany guards, house leases
which prevent free asccess and exit, snd individ-
ual contraets whioh ere not free-wlll contracts
be asbvolished.

Again the Cogl Commission sald:

The individual contract is elosely tiled up
with the suppression of civil liberties. It
hes been used as a basis for securing injunctions
against the attempts %o organize the field by
any meaps whatsoevare. It has also been used as
the basis for clslming damaegss from the United
kine Workers.

The Federal Council of Churches of Christ in America, in a
press kelease under date of Desamber, 1920, had the follow-
ing to say:

When an spplicant for work 1s compslled %o
sign & contract pledzing himself agalnst affilis-
tion with a2 union, or when 2 union man 1s reflused
anployment or dlscharged merely on the ground of
union membership, the employsr is using coercive
methods and 1s violeting the fundamentsl prineiple
of an open shop.
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From a pastoral letter of Catholle archblshops and bishops
in the United States I read as follows:

Religion teaches the laboring mesn end the
artisan to carry out honestly and fairly sall
agqulitable agreements freely arranged.... By
treating the leborer first of all as a man
the exployer will nmeke him a better working
man; by respocting his own moral dignity as a
man the laborer will compel the respect of his
employer and of the comaunity.

{e.. from &n adéraess by Blihu RHoot in 1916:)

Fow, however, the power of organizatlon has
magsed both capital and lebor in such vast opera-
tiors that in meny directlons, affecting gréat
bodies of psople, the right of contract ean no
longer be at once individual and free. In the

reet massed ladustries the free give snd take of

dustrisl demand and sapily does not apply to
the individual. Nor doces the rizht of free
contraet protect the individual under those condi-~
tions of complicated interdependence wvhieh meke so
large & part of the community dependent Tor their
food, thelr clothing, their heslth, and means of
continuing life itself upon the service of a
multitude of people with whom they have no direct
relastions whatever, contract or otherwise. Aeccord-
ingly democrscy durns sgain to government to furnish
by law the protection whieh the individuel can no
longer secure through his freedom of contract and
to compel the ysst nmultitude on whose co-operation
all of us are dependent to do their necessary part
in the 1life of the community.

In the Daily Law Journal of May, 1909, appeared an artlele by
Dean Roscoe round, from which I read as follows:

The sttitude of many of our courts on the
subject of llberty of contract 1is so eertain to
be misapprehended, is so out of the range of
ordinary understanding, the decisions themselves
are so academic and so artifielsl in their reasson=-
ing, that they can not fail to engender such feel-
ings. Thus, those decisions 40 an injury beyond



the fallure of a few sets. These sets can

bs replaced as legislatures lesrn how to com~
ply with the letter of the dacisiong ard
evade the spirit of them. But the losl respsct
will live sfter them in impaired authority of
the courts long after the deeislons themselves
are forgotten. :

Dr. Felix Frankfurter, of the Harvard Law School, had the
following to say sbout 1t:

The repldly inereasing use of the sc~called
"yallow-doz" contracts has grown into a serious
threat to the very existence of lsbor unions.

In view of the ineguitable conditions thet surround
the formstion of such agreements and the unfair
division of their obligation, to appeal to eguity
for thelr enforcement is %o dlsregard the fundag-
mentally ethical foundatlons of courts of chancery.

ees That view is very clearly sipresaed in the cagse of Kline
vs., Burke Construction Co., in Two Eundred and sixtisth
United States Repar ts. 1 read from pase 234, ss follows:

Only the jurisdlection of the Supreme Court
is derived dirsectly from the Constitution. Every
other court orasted by ths general Government
derives its jurisdletion wholly from the suth-
ority of Congress. That body may give, with-
hold, or restriet such Jjurisdiction st its dis-
cerstion, provided 1t be pot extepded beyond the
boundaries fixed by the Constitution.

~-~Congressional Record, iXiV, pt. 5, pp. 4681-4692.
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Examples of Contracts
not Permitted by lLaw,

¥r. Welsh: Mr. Presldent, the power to contract is limit~
ed by many considerations. I bave here the standard
work, Greenwood on Publlic Polley, in the lew of contrscts.
In the index we find & long list of contraets whioh the
law will not permit to be made upon grounds of publie
policy. One chepter desls with "'contracts promotive of
private dishonesty.™ All such are void. Another chapter
deale with "contraects destructive of competition.™ The
Senator from Yllinois (¥r. lLewlis) referrsd this morning
to the staetutes of Congress declaring eertain econtracts
void because their tendency was to sbrogate or limit
competitions

Other chapters desl with contrascts tending towerd
oppression; contrscts promotive of prostitution, orime,
and infidelity; corntraets promotive of gambling; contracts
for insurence where the party insuaring hes no resl sub-
stantiel intersst ir the 11fe of the psrty assured; con-~
tracts promotive of derelietion of duty, public end pri-
vate; contracts the effect of whieh will be the esrrup-~
tion ¢of private citizens with reference to publie matters;
contraets affesting the integrity of pudblie elsctions;
contracts restricting assiznablility, the lstter prohibit-
ing one from making & c¢ontrset by which the person %o
whom he sells a plece of property is restreined from dis-
posing of that property at will; contracts limiting the
lisbility of comuon cerriers, tselegraph companies, employ-
ers, and tort feasers; eontracts excusing s man from negli-
gence with or of bimself or of his servants. 3o, Mr.
President, there ils a vast c¢lass, a great variety of con~
treets which the law will not permit to bs made.

~--Congreasional Record, LXXV, pt. 5§, p. 46%1.
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Appendlix I

Caass Illustrating Changes
in Court Opinions with Regard
to Liberty of Contract.,

Aets limiting the hours of lesbor on workd conduocted
by municlpal corporations were held, Decause they violat-
ed the liberty of contract, to be vold in the 0ase of
Peopls v. Coler, (166 N. Y. 1)3; in State v. Varney Elec~
trical Supply Co. {160 Ind. 338}, and in Ex parts Kuback
{85 Calil. 274). But on the contrary they were held valid
in ¥Milwavkee v. Raulf (116 %Wis, 172 {lﬁlé{), and in Camp~
bell v. City of New York {216 N.7.S. 141},

Acts fixing the time for the payment of wages, &s
for instance, on the lst., and 15th. of easch month, were
held to be in violation of liiberty of contract snd there~
fore unconstitutional in Frorer v. People (141 I11. 171),
Braceville Coal Co. V. Peopie (147 Ill., 68), Johnson v.
Goodyesr ¥ining Co. (127 Cglif. 4), and State v. Potomac
Coal Co., (118 Md. 380), It was held otherwise in ZErle
Railrosd Co. v. ¥Williams (283 U. 3. 885},

Acts Tixing the method of paying employees as on the
basis of the weight of unsereened coal were held unconsti-
tutlional in Goodcharles v. Wegeman (113 Ps. 431), Ramsey
v. Pepple {142 I1ll, 380), in rc¢ House bill 203 {21 Colo.
27), and Herding v. People (160 Il1ll. 459); but it was held
otherwise, namely, thet such scis were constitutionsl in
Mclean v. fArkanses {211 U. 3. 539}, and in Rail Coal Co.
v. Ohio (238 U, 8. 338}

Adets limiting the hours of labor for women were held
unconstitutional in Ritehie v. People {185 Ill. 88}, but
held otherwise in Commonweslth v, Hamilton Manufactorling
Co. {120 Y¥ass. 383), Wenham v. State (85 Kebr. 394},
State v. Buchenan {29 Walsh. 602), Muller v. Oregon (208
U. 3. 412}, Riley v. Commonwealth of Massachusetts (832
U. S« 871}, Killler v. Wilson (238 U. 8. 3885), end Radice
v. New York (264 U. 5. 292). Thst is to say, Mr. Presi-~
dent, the Supreme Court of the 3tate of Illinois in the
case of Ritchle v. People (155 Ill. €8) held that if =
women dsaired to contrasct to work 16 hours a day or 20
hours s day, she had & perfect Pight to do so, and no law
could be enacted prohibitinz snybedy from employinz her
for those uneonsciornable hours.
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Acts limitinz the number of houre of labor in which
men could be employed were held uneonstitutionsl, as an
unlawful limitation of power to enter into contraets in
Low v. Rees Printing Co. {41 Bedbr. 129}, in re Morgan
(26 Colo. 415), Lochner v. tiew York (1988 U. S. 45); but
it was held otherwiss in Bunting v. Oregon {243 U. S.
426}, and Holden v. Hardy (169 U. S. 366).

scts regulring employess to be paid in cash instead
of scrip or store goods were held unconstitutional in
¥illet v. People {117 I1l., 294), Stste v. Goodwill (33
Y. Va. 179}, State v. Loomis (115 Meo. 307), leep v. Rail-
way Co. (58 ark. 407}, State v. Haun (61 Eans. 146}, and
State v. Missouri Tie & Timber Co. (131 No. 563), bat
the contrary view wss taken By the Supreme Court of ths
Hﬁi?ed States in Brie Rellroad Co. v. Wililems (233 U. S.
685},

Acts prohibviting rallroasd employeses from contrscting
awsy the right to recover ror injuries were held to bs
violative of the liberty of contract in Shaver v, Penmsyl-~
vaniz Co. (71 Fed. 9$31), but the contrary view wes taken
by the Suprems Court of the United States in Chicago,
Burlington & Quincy Rallwsy Co. v. ¥eGulre {219 U. S. 549}.

Injunctions granted on the basls of "yellow-~dog"
contracts were suthorized in State v. Julow {129 Ho. 183},
hisir v. United States {208 U. », 1861), Coppage v. Xansas
(£36 Us. 8. 1), Hitehmsn Coal & Coke Co. v, Mitehell (245
U. S. 229), Vail-Ballou fress v. Casey {212 W. Y. 3. 113},
People v. ercus (185 M. Y. 257), Bittner ¢. vwest Yirzinia-
Pittsburzh Coel Co. (12 Fed. (2d) 652), Internstionsl
Organization, ete., ¥. Red Jackst Consolidated Cosl & Coke
Co. {1B Ped (84) 839), Flousheimer v. Schlesinzer {(187
N. Y. 8. 881), Mckiichael v. Atlanta Bnvelope Co. (151 Ga.
776), Third ivenue Rallway v. Shes (178 N. Y. 3. 43)

Cyrus Currler % _Jong v. Internstional Wolders Ynion 293
K. J. Bg. 61}, Kinlock Yalsphone Co. v. Loesl Union (275
Fed. £41), Callan v, Exposition Cotton Mills (149 Ga. 119},
and Montgzomery v. Faclifle Electric Reilway (283 Fed. 680).

But injunctions were denied upon that basis in La
¥rance Co. v. Zlectric Workers (108 Ohio 3t. 61), Inter-
borough Rapld Transit Co. v. Gresn (227 H. Y. 258), and
Interborough Rapld Transit Co. v. Lavin (247 K. Y. 65).

--Congresaslonal Record, 1XIV, pt. 5, pp. 5017-5018.
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