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CHAPTER I
INTRODUCTION

The purpose of this theslis 1ls to make an invegtigation
into the nature of a type of recent leg;qlation affeoting
public utility labor. The legislation, which 1s relatively
new, has one outstanding characteristioc: the prohibition
of strikes. An apparent reaction to post World War II service
s;oppages. the legislation 1s an attempt to provide continuity
of public utility services by regulating labor relations.

Information about this type of legislation is limited.
There have been no books published gbout these laws, although
the statutes themselves are avallable in the statute books of
the various astates having this type of laws. 8ince the Law
Library at Montans State University does not have the more
recent stétute books, it was necessary to send away for the
statutes. In addition, there is a scarcity of artioles con-
cernihg these laws and theirAapplleation.

The main source of information, aslde from the statutes

themselves, has been the magazine, the Publio Utilitles

Fortnightly, published by Public Utility Reports, Inc.,

Washington, D. C. Thls source furnished most of the baok-
ground material as well as short artioles that were in the
nature of reports on public utility labor legislation. 1In
order to ascertain the opinion and effects of this type of



legislation, questionnaires were sent to a selected 1ist of
organizations and persons. Dr. Lois MacDonald's reoent book-

1et.'compulaogz Arbitration in New Jersey, gave much infor-

mation of a speclalized nature.

The paper is divided into eight ohapters. Chapter I,
the introduction, gives some idea of the scope and purpose
of the paper. Chapter II defines and outlines the charso-
teristios of a public utility. OChapter III introduces the .
problem of continmuity of servioe and glves some idea of how
the problem arose. Chapter IV sets down the possible ﬁays
to approach the problem and gives some background of each
approach. Chapter V¥, the main body of the theslis, 1s ocon-
cerned with antl-strike legislation. The statutes are out-
lined and discussed and the type of legislation described in
detall. Chapter VI records the application of the legisla-
tion with speclal note being taken of the court action that
has arisen from the use of these laws. Chapter VII gives
some ldea of the effects of the legislation on the publioe,
labor and management, utilizing the results of the question-
naires. Chapter VIII 1s an evalqatiﬁn of the leglslation,
pointing out some of the weaknes;es and flaws o: thé gtatutes
and a pra}im;nagy oconolusion as to the value of.the

legislation,



CHAPTER II
DEFINITION AND CHARACTERISTICS OF PUBLIC UTILITIES

That kind of economic enterprise oalled,a_"ppblio
utility® 1s a strange and peculiar institutilon within our
,economic system., The term “public ufility" is, diffleulq
to define for it earries with 1t no self-explanatory '
definition,l The only thing that is common to all publio
utilitles is that all have been declared by our courts to be
*affected with the pub;iq 1nte:ggt“.

"Affeoted with the public interest® is a purely legal
concept that has grown up with our gourts, the final arbi-
trator of éuohduestions being the Supreme Court of the.
United States. Beocause the concept 1is legal and has a
tendency tc be broadsned or restrioted as ths thoughts of
the cou?ts chapée. a‘publlo uti11ty, rqr.the purpose of this
paper, will be defined in tgrﬁs of industries. That 1s,
those industries that pro&uqe{ distribute and ge;l.heat,
eleotric light and power, gaa; water, coﬁmunicaticns and
trahaportation (excluding 1nteré£até‘0arfiera)? will be
considered public Qtilities.'

‘ .

1 Emery Troxel, Eoonomics of Public Utilitles, (MNew
York: Rhinehart and Company,, Inc., | I§'5), D. 3.

2 Interstate carriers are very broad in scops and have
been regulated by the federal government for many years.
Since this paper is primarily concerned with state regulatilon,
‘interstate carriers will not be oonsidered hers.
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Because publio'utilities are declared to be Faffected
with the public interest®, they are regulated by cur state,
federal, and oocasionally, logcal governments. Among other
'phlngs. they are regulated as to service, as to earnings,
as to oharges they may’gagp for their product and as to com-
petition in serving oertain sections of any locality. Regu-
latan, therefore, 1s a natural oconsequence of the legal
declaration of a publio utility.

The two dominant characteristics of this legslly
declsred and regulated type of enterpr;se, the public utility,
are "natural monopoly® and essential products, with certain
distinct demand features.S

First, 1t is doubtful that there 1sg such a thing as
e "natural® monopoly in the sense thet monopoly is the
product of nature or that 1t is natural to our economio
system. Nevertheless, 1t 18 one of the determining faotors
in the question of why an industry is *affected with the

public interest®.
The type of industry that tends "naturally* toward

monopoly is characterized by high fixed costs and inoreaslng
returns which combine in suoh a way as to 1limit naturslly
the number of firms in a glven fleld.

*High fixed costs® includes the costs of proouring

3 The following sections, discussing the character-
istics of public utilitles, are based on Emery Troxel,
Economics of Public Utilities, op. cit., pp. 8-12.




necessary squipment and capltal of eilther a fixed or
specialized variety.  An example would be the investment in
gpeoialized equlpment of the production plant and distribu-
tion 1ines of the electric power industry. Thie necessity
of heavy fixed cost type of investment in originel plant
tends to 1imit the number of firms- that can profitably .enter
this field.

The characteristic of "inoreasing returns® is actually
a result of large fixzed costs. That is, beoause of thé large
fixed cost investment, any additional return in the form of
income means s greater return on the investment. 8ince the
fixed costs on the investment continue whether the utility
is producing a large or & smsll amount of the product, any
income from the sale of additional product will mean that the
fixed costs per unit of product will be smaller because they
have been spread over a greater amount of output. Therefore,
after a certain point has been reaohed, each addition to
output will reduoce the fixed costs per unit of output and
the result will be that the addition in output returns a
larger and lergér return on investment.

Inoreasing returns tends to promote what 1s known as
fout-throat® competition. Beomuse of the necessity of
covering the high fixed oosts and because each addition to

output will meke for more return, oompetition may dbeoome

disastrous in its effects on these industries.
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During this highly competitive situation, the objeot
of the prodnoerfis ineresased 1ncpmeffrnm inoreased cutpuf.
The rates or pr;ooa of mervice are out by the producer in an
attempt to inorease his share of the market. Retallatory
outs follow. Eventually the price of the servioe sold falls
below the costs of produotion. However, as long as the price
covers the variéble oosts and applles sgome revenue to fixed
eoafs, production will oontinue. The outoome of this type
of competition 1s that one of the oompeting firms loses out
end 1s forced to sell its interests to the remalning firm or
leave the market.

Before this type of ocompetition ocomes about, two
events take plgoe that are considered soclally undesirable
by public utility economlsts. First, a dupllicate plant must
be established. A large 1n?eatmenf is made in dupliocating
facilitles and much ocapital and labor are wasted: This
Aduplloation is definitely anleoonomio waste unleas 1% improves
the produoct offered in some way. It is generally felt, how-
ever, that the product 1ias rapély improved 1in suoh a situastion.

Second, servioce may suffcr. The dupliloation tends
toward poorer service becsuse the customer 1s vequired to
install duplicate.sets of aénlpment in order to get full gnd
efficlent eepvice. This 1s true only for telephone communi-
oation where 1t would be necessary to Qave duplicate recelv-

ing sets in order to obtain adequate service.



In addition, during the aotive ocompetitive period,
the service will suffer because the price of the gervice is
belng eut to the point where the income received just oovers
?afi&b16”00333; As a consequences, repairé to equipment and
capital as well as malntenance of ousfomer services ocannot
propsrly be provided. This is true for all the publio \
utilities. |

, ‘?ﬁéaragically; the eventual outoome of *out-throatﬁ4,,
qaépgtiticn.ls that one af;the~90mpet;ng firms forces the |
other out of business. This leaves the remaining firm in a
monopoly position. )

| ’Aoiually, priaa~agieement”between,the two competing
firms 1s more likely to take place. Unless snoh.agreement 
ig prevented by regulatory commissiond, a duopoly results.
This leaves both firms in a monopolistio position.

: Seoond, the products of a publio utility are services
and have certeln characteristics that set them apart fremi
those of other industries: they are non-storeble and are .
esaential.

Because the products of utllitles ere services, they
oannot be stored. On the other hand, the raw materials used
to produce the services may be sﬁore&,, That 1s, the coal to
turn steam turbines or manufacture gas, the water o turn
hy&re—éieatri& generators or to provide water in the water
mains, and the dlesel oil to ?un?buﬁea all may be stored.



Yot 1t 1s impossible for the utility to produce the service
itself for inventory. The servioces are perishable and must
be used up as they are producsed.

This tends to complicate the produetion of utility
gsoervice because the produstion plant must be gonstructed and
maintained so that 1t will be prepared to meet the greatest
demand that could possidly be placed upon it. That 1is, the
plant must be able %o serve the "peak load" or maximum
demand that could concelivably coms about. Therefore, excess
plant must de bullt and maintained even though it is used
only on rars occasions. The rates for the service must be
g0 arranged that this necessary excess is pald for even though
1t is not used.

More important, the servioces of a utility are oconsiad-
ered %0 be soolally essential to the welfare of the people.
(ireat inconvenlence results when the service is not avalilable.
Continuous service, therefore, is required of all publile
utilities.

In addltion to the faotors of essentiglity and non-
storability, the productas have gertalin distinetive demand
faotors. Generally the demand for the services of a public
utility is relatively stable, when compared to other
industries. This stabiiity of demand, coupled with the
peculiar characteristic of inoome 1nslasticity of demand,

results in steadiness of income over a given pericd of time.



Inelastioity of income demsnd means that as the
'&nacmé of_the~pansuﬁevg of these services lnoreases or
«&@erea&es,jthe,amcunﬁsﬂf aeryige alsgsinémsa&as waéeeregses
but_not1n~%ha 5gm¢~§ropurt1on:as’tﬁé ohange in income. -
That 1s, a 10 per cent increase ¢r~ée¢;gage 1n,1nq9m3‘a;4§
;qoaéﬁmér«txllAnét~eané§kgAlQ per aent inorease or deoressge
in tﬁeﬂébﬁgﬁmptzon of the power, a8 an example. Rather, itf{
will cauge a less than 10 per ecent inorease or decrease. o
ThiS‘ia me§e1§.aacthar>way’@f‘stgtiag,Engels' seean§ ;Av.¢x3 
income,* | - x ‘ii

The sign&f&cance of 1nelaetie1ty of 1ncome demand 133:7
that the inoome of the utility remains fairly constant over
& given period of time even iIf great ohanges in e¢conomio
¢and1tieas of t&e naersg¢r $ha eaoaémic gou&i#&cns of the
country ag a whole takes»plaoa.; N o
| Therefere, publie utilitiss are hasinesses vasted
with the pubiiq interest. That 1s, because of their peoullar
position in the @Q@ﬂoﬂ&@'théy are~caﬁsiéareﬁ~?affeotaﬁ with
the publie interest® and are subjeot to governmental
regalation.

Regulatien of utilitleS’by gaveraments has many
aspeetsf A full &iseuggien.qf governmental regulatian of

utilities will not be given here. Rather, this paper will

stion, (New

4 Charles 8. Wyand, Eoonemioa_gg Gensﬂ.
York: The Maomillan cempany. 193587 19,
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be 1limited to one aspooct of regulation, nhamely, regulation
of service.

ithin the soope of regulation of service are suoh
mattors as extentions and abandonments, type and quallity of
service, interconneotions, diseriminstory actions and oon-
tinulty of service, among others. As lndlcated in the title,
this paper will dbs ooncernad with one facet of servioce

regulation; the problem of oontinulty of service.



CHAPTER IIT
THE PROBLE1 OF CONTINUED SERVICE

Beocasuse of the essentiality of the servies rendersd
by public utilities, it has been reécognized for some timo -
that the utilities have a rceponsibility to hold themselves
out to serve all who demand their product. This responsi-
bility of ®holding out %o gerve® has been an integrel part
of our reguiatory polioy in the past.

In past years, it was usually the utility itself that_
was guilty of viclating this responsibility of servioce.
#Within rocont years, this responaibllity of service has been
threatcned by a now foroe, namely, the stoppage of servioce
due to strikes or other weapons of industrial warfare. This
neu force has given rise %o a nev service problem, onc that
concerns the health and welfare of the nation.

In the past there have boen few strikes in the publloe
cervices. tVhere strikes have occurred, suoh as the Boaton
Police Strike of 1919, they have merely served to emphasize
the contontion that the right to strike agsinst sgenoles
providing essontial services is doubtful. Fhese infrequent’
gtrikes of thg(past seem to "havo brought notning but chaoa
to the iunocent viotims who bear the costs, the publie®.l

1 Vialter E. Edge, “Labor-Hanagement Relations in
Public Utilitiles," Public Utilities Fortaightly, 38;70,

July 18, 1946.
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Between 1919 and 1946 strikes in the utility industry

rarely ooccurred. There had becn numerous thrests of strikes
but the implicatlons of stoppage of utility service were
conslderad to be so intensely anti-soclael that.ell perties
to disputes had alaayé besn induced to make some peaceful
_settlement of thelr differences so that the strikes never
materialized. This was especially true in the electric.
power industry where strikes were praotically % taboo¥ .2
Bhortly following World War II the country was faoed
with a serles of strikes in the telephone industry, the
power industry and the transportation induetry. The reasons
for these strikes varied widely. It was a period of general
industrial unrest. Individuel workers were tired and many
were finanolally able to take time off. Wartime restrictilons
- had taxed their physiosl resources and hampered their tradi-
tionel means of gettling grievances. During the emergenoy,
. management had been willing te concede to the demands of
labor becsuse publlie opinion was egalnst work stoppages.
The post-war efforts of the government to malntalin price
cellings collided with union attempts to maintain wartime -
wage levels by boosting pay. But perhaps more important,
both Jabor énd masnagement had forgotten much of the art of
—————2vpItteburgh Looks to Lewls,® Business Week, p. 104,
October 12, 19468, However, immediately following World War I,
there were several strikes 1n the gower industry - Joseph C.

MoIntosh, "Shall We Arbitrate?® Publie Utilities Fortnightly,
39:80, January 16, 1947,
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colleotive bargaining.

In addition, socolety had given labor its protection,
if not its blessing, in ‘the Wagner Aot passed by Congress in
1036. Folloéwing its paseage, orgenized labor has tripled in
nunbers and raised 1ts effeotiveness in bargalning strength.
Wartime restrioctions lisd held baok this power. The end of
hostilities, coupled with the general unrest of the %ines,
ealled forth this poténtial force.d

In repid suecession during the menth of Februery 19486,
strikes in industries providing essential services to the
public were called in New York, Philsdelphis and Pittsburgh.
It hac been estlmated that the lives of 12,500,000 persons
in these citles were.diéfuptea by these three strikes
involving 16,500 union members.4

New York City was compleotely paralyzed for eighteen
hours on February 18th, and Mayor O'Dwyer ordered the world!s
largest metropolis- gshut down. Barge-borne supplies of fuel
011, coal and coke were dwindling dangerously aé the American
Federation of Labor orews of the tugboets walked out. Hew
Yorkers learned guickly that thelr cilty, surrounded by rivers,
was dependent on barge-drawn supplies of fuel t6 keep life
;;;;"‘“S“VFESIIO Service Strikes," Fortune, 32:114, November

4 "Looal strikes throttle trade, Ordeal in three
cities,® Buslness Week. p. 16, February 16, 1046.
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in the metropolis moving at high speed.b
A1l business exoept that involving the publioc health

and safety was suspended by the New York municipal government,
Subway service was ourtailed, oausing thousands of commuters
to spend endless hours in Grand Central and Pennsylvania
‘#tatiéns, Crowds gathered in front of closed stores, eleva-
tor service was suspended, and business came to a oomplete
halt.6

_ During the same wesk in February, Philadelphia was 1n
the midst of a transit strike. For forty-eight houre transit
system operators and maintenance men completely éripplﬁﬁ the
oity's trensportation service. All trblleys,/bﬁseﬁ, subways
and elevated trains were stopped. 4s oars moved bumper to
bumper and car pools were formea,.Philaﬁalphia 1earneé‘£hé$'
there was no easy substitute for a service that normally
carried 3,000,000 riders a dgy‘.'?

But mors drastio in 1ts results than the New York and
Philadelphia strikes was the power stoppage in Pittsburgh
where 3,500 employees of the Duquesns Power Company walked
off the job. For nineteen hours most of Pittsburgh was
without lights. Supervisory employees generated enough

T8 "Disaster," Time, 47:20, February 26, 1946.
6 "Local strikes . . .,* loec. eit.

7 *Disaster,® loo. git.
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power for emergency uses only. Two million residents of the
immediate area were-affeeteﬁéf Elevator service oceasged,
business was suspended, and emergenoy crews stood by in
ﬁhilﬁranﬂsiﬁospiﬁal to operate an iron lung should the power
oease obm@iatély.‘ Even automobils traffic was affected
becauge the huge fans that ventilated the Liberty Tubes were
power ﬁr&.?en.@ | | ” | h

Later 1ﬁ,i9461 the 1ndeganaent~énigﬁ at Duquesne Power
struck again. In late 8eptember the:paéar~waa again stopped.
The strike lasted for four weeks with commerolsl and indus- |
trial 1ifarpraotioallyﬂolesa&~abwnx) bne hunéred.ﬁheusan&
workérs were lald off as all but two of 131 caépanies in one
industrial aasoe&ation repor%ea that thay were forced to
eease busineass. The ioas ia basinessAand payrolla'was
estimatod at $15,000,000 e day.?

'-The'iﬁconyeniéncaﬁof'zhls twan&y-eight day sﬁrzkeléés
terrifie. Time magazine gives thiér&sscriptieﬁ.of conditions
during the faurth week of the strike.

" pittsburgh's downtown “Golden Triangle® was
festooned wlth big smoke-gushing bollers, supply-
the atvects b0 burn power generatore for Tighta.
Railroad locomotives fed stesm into three large

trackside buildings. Hundreds of businesses were
sloseé, sbout 50,000 people were still out of work.

TLoBal Strikes . . ., los. ¢it.

9 MYnions Power %o Oripple a City,* U, 8. News &
ﬁerl& Report. 21 3%, ﬁatcber~1l, 1846, ‘ ‘
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Pittsburghers hitchhiked to work, walted in

line for elevators or skipped up and down stairs,

brought their lunch {few restsurants were open),

shivered through a shortened work day, then

‘bummed rides homs at night.l0

. For elghteen days of the four week strike, the

Duquesne Power Union, an independent, was supported by
several othef‘affiliated unions in the oity. This support’
merely added to the inconvenience of thp power shut-off.

The unlon was demanding a 20 per oent wage inorease
and thirty-one other demsnds, iroluding a share in company
profits. Bettlement finally came when the union accepted
the oompany's repeated offer of arbitration,oﬁly‘éfter being
warned by Unite& States Secretary of Labor Schellenbach to
acoept arbitration before the government took steps to settle
the strike.il -

After the Duquesne Power strikes, several others
- followed and many were threatened. By this time the pﬁblio
had begun to realize more than ever before the essentlal
nature of these services. Inconventence and suffering had
served to impress upon the Amerloan people how greatly thelir
lives and lndustry depended on the efforts of publlo utillty
workers and the services produqed. "It was not long until a
reaction took place. ‘

Attempts to avert more strikes and stoppages of

10 "Ghoat Town, ® Time, 48 25, Ootober 28, 19486,
11 Loe. eit.
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sorvice were begun at the 1946 annualﬂeo#ernore'vsonferenoe
_which.aaopted a:reéoiution urging Congreas and e&oﬁ étate
leglslature *to. enaet legislation which wiil require ospital
and labor to maintain the uninterrupted service of utilities
essential to the 1ife and health of the people®.l2

After the reeord Duquesne Power strike late in 1946,
1abor and. management began to prOpose solutions to the problem
of continuea aerviee. Three states, New. Jersey, Virginla and
Indlana, enacted 1egislation prohibiting strikes. ,Ahd; when
the nation's telephones were tied up early in 1947;.propoéals
to prevent discontinuance of éervice because of strikes came
from many additional sources. Legiélafive commi ttees begén
to work out solutions. artioles appeared in trade and popular
magagines, and. students of labor relations began to propose

methods of dealing with the problem.of continuity of service.l3

: 12 Bethune Jones, "State Laws on Utility Strikes,t
Public Utilities Fortnightly, 39:34, Jamuary 2, 1947,

13 %gtate Rights? Curb on strikes in public utili-
- tles," Business Week, April 6, 1946, p. 98; ®*Public favors
law to prohiblt utllity strikes,® Iron Age, 157:109, April
25, 1946; L. H. Hill, *ghould strikes in the electric
utiiilties be outlawed?® Flectrical World, 126:68-9, October
268, 1946; Joseph C. MoInfosh, "Shall We Arbitrate?® Public
Utilitien Fortnig%tly, 39:80-84, January 16, 1947; Roscoe
XAmes, YEho ate Commissions Regulate Utility Labor
Relations?® Public Utilities Fortnightly, 89:352-.6, March 31,
194%7; H. B. Dorau, FRegulatory Llcensing to curb utility
strikes,? Bus Transportation, 26:37-562, March 1947; "Labor
'Magna Charta' Relessed--The Slichter Report,* Publiu

Utilities Fortnightly, 39:518, April 10, 1947; Roscoe Ames,
" TRo @trikes fop | ties, A review of the report of the

lgbor committee of the Twentieth Century Fund,“ 'Public.
Utilities Fortnightly, 39:687-91, May 22, 1947.
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A good example of the legislative attitude towards

the necessity of'odntinuéﬁ gervice ls contalned in the
report of the Virglinia éﬁvisofy Lag;slative»Couneil which
stated in 1947 that: '

© In the field of publio service, 1t is unthinkable

that the people of any community might be deprived

- of the eleotric: current which lights thelr homes,

powers their furnaces, refrigerates and ocooks their

Laod, because of a dispute between employeces and .

employers, regardleas of which 1s in the wrong.

The people also should not be deprived of telephone

and transportation services upon which thg highly

integrated soslety of today depends . . .14 |

The public was now awake %o the essentiallty of

utility service. Some solutlon had %o be worked out. . The
inconvenlience of the.past strikes in utilities forced a oall
for gsome plan of action to insure continued servise.
Apparently, publio sentiment would no longer allow seérvios
stoppages such as those of 1946 and 1947 to disrupt thelr

lives and cause emergencies.

~YZ James J. Kilpatrick, "Virginis Keeps its Publiec
Utilities Running,® Publio Utilities Fortnightly, 44:844,
December 22, 1949. '




" CHAPTER IV
APPROACHES TO THE PROBLEM OF CONTINUED SERVICE

Two basic approaches to the problem of continued
service are possible: the ownership approach and the legis-
lative approach. - |

The ownershlp approaoh %o the piroblem meaﬂs"that
solution to the problem of continued service would come
sbout through the ownership of the utilitice. The ownership
epproach lmmediately suggests two types of ownership and two
ways of dealing with the problem of contimuity of service.
That is, the problem can be dealt with through government
ownership of some type or it oan be dealt with through
private ownership.

Government ownership means that soms form of govern-
ment would talke over and operate the utilities involved in
the problsm. This might be municipsl government or the
federal government.t

Municlpal ownership exists in many parts of the
country today. Where 1t exists, the employees of the
mun&cipal—owned'util;ty are considered the same as other

munic¢ipal workers. To a great degree, this eliminates the

T Theoretically, state governments oould be a third
form. However, ownership today exlsts elther on the local
(municipal level) or the reglonsl level under federal

control.
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threat of work stoppages since munioclipal governmental strikes
are rare gnd praotiocglly unknown. HNot only is it oconsidersd
anti-soolal for government employees to strike, but it is
questionable whether municipal governmental workers have the
legal rlght to strike or even to organlze for bargaining
pu;rposes.e It is generslly felt that strikes against all
governments are illegal.

-In addition to the purely legal aspects, strikes
against governmental units are anti-soclal. When a munioi-
pality owns and operates a utility, the people who make up
the munioipality own and operate the utility. A strike by
workers against a municipally-owned utility would be a sirike
against the people of the munioipality. In other words, to
go on strike against a municipally-owned utllity would be
the same as striking against yourself.®

This solution to the problem of oontinuéd service
might prove ineffective since 1t is merely a shift of
emphasls. It will be recalled that there had been no strikes

in the power industry prior to World War 1I because strikes

2 Where s contract is involved in colleotive bargain-
ing between a munieipality and its employees, the legal
status of that contraot is in doubt. The state courts have
held that a municlipality ocannot enter such contracts.
Isadore Vogel, "What about the Rights of Public Employees?®
Lebor Law Journal, May 1960, 1:607 ff.; also see Gity of
gpringfield v. Clouse, 206 8.W. 2nd, 639, (1947).

3 The reasoning here is highly theoretical. It 1s
very posslble that 1t would make very little difference who
owned the utility as far as the workers were ooncerned.
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were considered anti-gocial. Nevertheless, the precedent
was broken by the Duquesne Power strikes, and the publie
Jearned that custom alene was not suffisient insurance
against service stoppages. It is possidle that the precedent
could be broken in oconnection with strikes against munilol-
palities also, thus making this typs of ownership spproach
ineffective.

Federal ownership is the other type of governmental
ownership which eoculd be used to deal with the prodlem of
continued service. JFederal ownership of utilities, as in
municipalities, exists in many sections of the country. The
employees of federally owned utilities ars considered federal
employess, and work stoppages are practieslly unknown in this
field. Under federal ownership, the federal government
possesses the utilities and sperates them. The workers are
oconsidered federal omployses and the right %o strike is
denled them legally and soslally.

The right to strike againet the federal government or
any corporation owned by the federal government is specifi-
cally prohibited in the Taft-Hartley Aet.4 The illegality
of such strikes l1s eertain.

Socially, the same reasoning applies here as in the
case of munioipal ownership. The governnent iz the people.

To strike againat the government is to astrike againat

4 Tabor Management Relations Act, 29 USCA 141,
8ectilon 3056.



22
youraself. However, agalin there is serious doubt that the
spplication of this reasoning would be too effective. How
far soclal ocustom and social thinking 6an go to stop strikes
.against the government ie questionable, especially when the
ownership is in the hands of a remote rederai‘government.

Therefore, becauss of the legal and soolal aspeots of
federal governmental ownership, this ownership suggests an
approsch to the problem of public utility work stoppages.

Under governmental ownership (either munioipal or
federsal), gome sort of prooedure would have to be established
to care for the labor problems whioh would srise. The right
to strike would be prohiblited but some agency would be
necessary to deal with the major and mindr grievances that
naturally come about. Beocause the right to strike would be
taken away, presumably a odmpulaory'arbitration procedure
would be established. This would mean that all major griev-
ances and questlons would be settled by some form of arbltra-
tion under a board, agreed upon by both parties, with the
award or deoislon of the board binding on both parties.

Any ownership approach by government presents a
number of problems. The problem of how to aoquire the owner-
ghip itself 1s baslo. What method should be used when these
utilities are taken over? What compensation, if any, shou;a
be given to the former owners? What would be the politiecal
implications of suoh a move? As néted above, what would be
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the government's policy toward labor? What method of
sottling grievances would be set up? What other benefits
would come from government ownership and operation? These
are but a few of the many problems that would come about
with governmental ownership. All of these wounld, have to be
golved to the satisfaction of the three partiss concerned:
labor, management and the publio. |

The second ownership appﬁoanh to the problem, private
ownerahip; is utilized in the present attempts to solve the
problem of continuity of service. The possibility exlats
that governmental ownership may be attempted in the futurs
should the methods utilizing private ownership fall. But for
the present at least, the methods used to desl with the
problem have all continusd the cownership of the utilities
affected in private hands.,

The second major approach to the problem, besides
ownership, is the leglslative approach or method. If the
ownership is to remain at its present status, then the prob-
lem must be approached by imposing legal rules and methods
to industrial relations in the industries affected by the
problem. This is the type of spproach which has been used
to date. )

To be effective, the legliplstive gpproach to the
problem would of necessity include legal aotion to prohlblt

service stoppage and get up some procedure fto be followed
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in settling the grlevances that naturally come about.

Certain rles and procedures oould be sget up which would
have to be adhered to before a strike was allowed in hopes
of voluntary settlement. Actual service stoppages could de
prevented by a compulsory settlement provision in the pro-
cedure or by some variation of governmental ownership and
operation.

If legsl riles and methods are to be applied to
1ndustr1a1.relationa in the publioc utilities, thers are two
possible agencles that oould lay down thése rilest! the
federsl government and the state governmant.ﬁ

Legal procedurés vy the federal government are
established by the Hnited States'ﬁcngress. It would be
possible for the Congress %o set up laws and prooedures
that would prohidbit strikes and lay down certain steps that
would have to be followed in settling & lebor dispute in the
public utilities.

Federal leglslation could be patterned after the
Reilway Labor Act of 1926 which has been used tb deal with
lebor problems in the railway industry for many years. This

Aot sets up a prooedure designed to promote settlement of

B Regulation by local governments is a third theoreti-
oal possibility. However, since public utilities, as
defined in Chapter II, often operate on a larger soale than
the muniolpality and since utility management is frequently
on a wider base, 1t seems lmpractiocal to include muniolpal
governments as a possible source of this type of regulation.
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lsbor disputes without the use of strikes, if possible, in a
vital industry. The procedure oconsisted basioally of four
steps or conditions that must be fulfilled before a strike
can be exeouted. These four steps are: conferences,
mediation, arbitration {on a voluntary basis) and finally,
an emergenoy faot finding board investlgation of the lssues
involved.®

The primary purpose of the Rallway Labor Aot is to
delay the strike or work etoppage while using sll available
means toleno6urage a gsettlement., A similar prbcedure might
be used in connection with utility disputes. However, sinoce
the purpose of suoh method would be to prevent service ‘
StOppagas, some form of compulsion would be necessary some-
where in the steps of the procedure when applied to utilities.

Another example of federal regulation of labor disputes
that might be used as a base for federal leglslation 1g the
Labor Management Relations Act of 1947, better known as the
Taft-Hartley Act. A part of this act glves the President of
the United S8tates power to seize and operaté an industry
whenever a strike in that industry shall be so serious as to
ereate a "nationallemergenoy“;7 :
(Chicage: Ri mehiiﬁ oo Egomontee o Tpaepcristion.
pp. 266-7.

: 7 Lgbor Management Relations Aot, 29 USCA 141,
Sec. 206.



28

In faot, there was speoculation late in 1947 that the
Tart-Hartley Aot might be appliocable to gtility labor disg-
putes.. At that time the seocond Duquesne Power strike had
Just ended. It was felt by several students of labor
relations that a service éfoppage thatahad such serious
repercuséions on the economy of a great industrial area
constituted a national emergeﬁoy.e

However, all ut}lities are not situated in suoh an
important industriel area. Bervice stoppages in a large
number of the utilities in the United States would not have
such serious reperouéslons on the national eoonomy as that
of the Duquesne Power strikes. This fact provides é barrier
to the use of the natlonal emergenoy clause to regulate
utility labor disputes. Likewlse, the Rallway Labor Aot was
‘dasignad for rallroad employees. It is based largely on the
péwer of Congress to regulate matters conocerning 1n§eratate
commeroe. Even'amending the Aot to inolude utility labor
might not be enough, for 1t is possible that the power to
regulate interstate commerce could not be made to extend to
the majority of publloc utilities.

Although these two statutes do not apply %o publioc
utilities,.they still suggest a basis for federal regulation.
That 1s, the Reilway Labor Aot suggests a possidle solutlon
in a procedural ﬁay and the Taft-Hartley Aot points to an

— 8 1. Bowen, "Will the Taft-Hartley Aot stop utility
strikss?® Public Utilitles Fortnightly, 40:631-5, November 6,
1947, L '
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alternative device. A simtlar prooedure to that of the
Railway Labor Act could be set up with the arbitration awards
binding on both parties, or governmenial seizure, similar %o
the Taft-Hartley emergency olause, could be used.

At the present time, the federal legislative approaoh
has not besn attempted. This may be due to the faet that
the majority of ths present regulations regarding the publioe
utilitlies are on a state governmental level. Furthersore,
servioe stoppages may not bs impoertant enough to warrant
regulation on the federal level. That is, servioe stoppages
in one utility may not affect the national pieture to such a
degree as to oall for eongressional action.

Even though the ti#eral lagla;attvu approach is not
being used at present, 1t is still a poasible solution to .
the probleas of ooniinued servioce. Should the problem become
wide enough in soope or should attempts to solve the prodlea
on other levels fail, the federal type of regulation might
be a poseible solution.

The state government is the second poseible agenoy
which could be utilized in the regulation of utility labor
relations. It is through this source that the most recent
attempts have been made o solve the probles.

State leglaslation affeoting labor relations 1s not
particularly new in the United States. For example,

*Workmen's Compensation* laws were passed by the states as
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early as the turn of the century to regulate the payments
made to. injured workers, and to regulate 1ndustry in an
attempt to prevent accidents. ' |

Throughout thig long perlod of regulation there have
been few. laws that have been directed toward utility labor
relatloné.. Most of our attempts to regulate-labo? relations
in the public services have been in the rallroad fleld, whioh
does not oome under the definition of utilities for the |
purposes of this. study.

It 1s true that the State of‘kansas set up a Court of
Industrisl Relations in 1920 whieh,had’the power to regulate
“all matters cqoncerning publle utilities. This court had the
power to regulate wages, hburs, working conditions and even
strikes and other methods of 1ndustriél warfare. In gddition,
the court had the power to regulate the services of a great
many other industries.? Although this law remaine on the |
Btatute books of the State of Kansas today, it was deolared
unconsgtitutional By the Supfeme Court in 1923.10 1t was,
however, the first attempt by any state to regulate utility
1£bor relations'and, as such, has played a large part in
laying the groundwork for more recent legislation.

The dbulk of the state legislation to regulate utility

9 Laws of Kansas, 1920, c. 29.

10 Wolff Packing Co. v. Court. of Industrial Relations,
262 U. B. 522, (1923); 267 U. B, 662, (1925).
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labarmvalation&‘haﬁ.eémg in the past few years. ﬁﬁénﬁthe
public became aware of %he-essen§1a11ty“cf'uﬁizi%y'service '

' anﬁ the ineonvenience that service stﬁpp&ge'imposea, state
regulation of many types was enastea.

In a speeial report on labor 1eg131a%zcn affecting
u%ilities befere tha .American ‘Bar BAssgoclation: 1n;8aptember,
1947, it was founﬁ thet a1l states except four {Missigsippi,
Nevada, ‘Vermont, and West VLrginia) ha& some ger& of regu-
1a%1@n-thatwgffeetaa'atillty labor relgtians. Of these
laws, some affeoted utilities only (suoh as anti-strike laws)
_while othora affeated all labor relations including utilities
(such as §rah&bit§§§Aof secondary boi&atﬁg).li

This stuﬁy shows ‘that in 1947 nine sta%es prohibited
‘gtrikes, eight atat&s.praviéed{br caa1iag aftlperindé.‘ﬁen~
states raanre&‘sagreﬁWballots‘bafereAa.atrike could be
fcalled,,ﬁwenty-eighx atates had provisions for. fact-finding
boarde to 1nvestlgate»the strikes, elght states ﬁeéuired
eompuzsory*arbitr&tioh,:five etates‘hadiétate 8§1zare‘pr6‘
visions, tourteen states prohibited olosed shops, feur'etates
requireﬂ a vate befor@ cleaeﬁ ehop would be allowed, thirteen
ﬁtates t@rbade an auxomatic,@heokfoff._twalVe s%gtgs;require&
4he union %n'fﬁle'oertaiﬁ-ﬁe@brgﬁ, twentyathmee gtates
allowed sulte agaiast~uﬁiéné, and aiﬁteenwstateafprahibite&

T 11 ﬁe oFt of Special Gommittea on Labor Legislatien
in ?uhlze Utility Fiald, 1946-1947, presented at annual
meeting, September 22-23, 1947, ﬂleVelan s Ghlo, Ameriean
Bar Asgsoctation.
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secondary boycotts.l2 _ |
' or §hé 1a§a referred'to above; the ﬁos# important
oneé‘for the purpoass'éf'thié paper are those statutes whioh
deal directly with public utility labor relations: the anti-
sirike type of legislation, oompulsory arbltration procedure

and the state selzure provisions.

T2 Report of Speclal Committee . . », 100. ¢it.



'CHAPTER ¥
STATE ANTI-STRIKE LEGISLATION

Anti-strike legislation is found in the statutes of
ten ai‘our»staxeg. These iaws are almed directly at the
problem of continulty of service and have incorporated all
those provisions considered necessary in order to bring
aboﬁﬁ continued service, nameiy, prohibition of strikas_and‘
scme‘meﬁho&,or dealing with grievances either through oom-
pulsory arbitration or governmental saigurﬁ anﬁ:epeﬁazica.‘
{See Table I). |

All of these statutes are,a'éireotifeactionvto a
specific problem which occurred in the utility field in 1946
and 1947, that of continulty of service.

ﬁonsiﬁaratiga‘ct~anti-str1ke lawe is broken down iﬁio
two main parts! .goiiej provisions and procedural provisions.

Sinee the gim of the ten laws is basloslly the same,
it is to be expected that the poliey laid down inm all the
statutes would be similsr. Generally, 1t is found that all
the stétutes have a declaration sr,palief, a seotion that
has to do with definitions and specific industries covered,
avporﬁion,listingWaertain exemptions to the aol, a collective
bargainlng-provisicn,Aa guarantee of the rights o£ individusals
to qult their Jobs, and some provisions for the rights of

appeal or review of the aotion of the laws.



32
PABLE X
STATE LEGISLATION AFB‘EGTXRE% PUBLIC UTILITY mseal

g ) L‘S@?ﬁké@ Oempulscry | State
taw o Prohibited  Arbitration Selsure

Fiori&a - 0% x
%

Indtana
massaehuse§te
Michigan
Hiés@&?i
Nebraska

New Jersey

MM R M M WM

H oM M M N

Pennsylvania
Virginia: x

Wisconsin z x

The declaration of polioy usually states the

essentiality of the services provided and sets down the
policy of #he»gtate;ﬁn=caaeﬁ=where interruption is threatened
or actually oceurs. The &eglaraﬁiéaﬂafipoliay in the Indiana

atatﬁteg inuty@&célz

- 1 Laws of Floridsa, 1947, c. 23911, {H. B. 954); Laws '
of Inﬁiana, 1947, o. 341; Laws of Massachusettis, 1947, o. 596;
Publie Act No. 176, Laws of 1939 as smended Laws of 1947,

8. B. 284; Laws of Missouri, 1947, H. B. 180; Laws of Nebraska,
1947, ¢. 178, (L. B. 837); Laws of New Jersey, 1948, o. 38;
Lawg of New Jereey, 1947, c¢. 47; Laws of Pennsylvanla, 1947,

¢. 4686, {(S. B. 801); Acts of Aaaembly~(?1r inis), 1947, c. 9;
Laws of Wisconsin, 1947, o. 414, {s8. B. 91%
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It 18 hereby declared to be the public poliey of
the State of Ipdiana that it 18 necessary and
essential in the public interest to faoilitate the
prompt, peaceful and just settlement of labor
disputes between public utility employers and their
employees which cause or threaten to cause an inter-
ruption in the supply of services necessary to the
health, safety and. well-being of the oitizens of
Indiana, and to that end to enoourage the making and
maintalning of agreements concerning wages, hours -
and. other conditions of employment through collective
bargaining between publlio utllity employers and
thelr employees, and To provide settlement procedures
for labor disputes between public utility employers
and their employees in eases where the collective
bargaining process has reached an impasse and stale-
mate and as & result thereof, the parties are unable
to effect such agreement and which lebor disputes,
if not settled, are likely to cause an intermiption -
of the supply of the public utility servisce on which
the community 8o affected is so dependent that :
severe hardship would be inflicted on a substanti
number of persons by a cessatlon of such service.

Nine of the laws have deelarations of policy aimed
direotly at public utilities. In the Michigen statute, the .
portion of the aot direoted at public utilities has been
added as an amendment to an earlier law deaiing'wifh all
labor relations in the state. Therefore, the declaration of
policy of the Michigan statute 1s extremely broad and con-
giders all labor dlsputes to be oontrary to the publie
Anterest.S |

After setting out the public polisy and declaring the
continuity of service of public utilities to ba"olothéd;

~2 Laws of Indlana, 1847, o. 341, seo. 1.

3 Public Act No. 176, Laws of 1939 as amended Laws
of 1947, 8.B. 264, seo. 1.
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with the public interest"; the statutes generally define the
terme as used in the law. The most important definition of
terms is the definition of those industries that are con-
sidered public utilitles under the sct. 'Genarally,‘tﬁoee
utilitlies providing heat, electric 1light and power, gas,
water, communications and transportation are oo%e?ed‘b& the
acts. |

In all ocases except Michigan, the statutes carefully
define the industries to be covered. Since the portion of
the Michigan act covering utillties is an amendment to an
over-all labor relations aot, fhere‘is.ﬁo definition. of the
term "public utility".4 |

Wnen 1t 1s recalled that the Philadelphia transit
atrike was one of the major incidenta that oalled attention
to the necessity for anti-strike laws, it is interesting to
note that the'PennsyIVania‘étafute'does not 60?9r transpor-
tation. Likewlse, the natlon-wide telephone strike of 1047
called attentioh to the esséntiéiity of servioce, and yet the
Pennsylvania statute excludes ocommunications from 1ts
coverage also.? The Massachusetts statute also exoludes
transportation'and sommunications.8

.chever; whereas the Haésachﬁsetts aefinifion of

L Public sot No. 176, Laws of 1939 as amended Laws
of 1947, 8. B, 264, seo0. l.

5 Laws of Pennsylvania, 1947, o. 485, sec. 2.
8 Laws of Massachusetts, 1947, c¢. 596, sec. 1.
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covered Industries excludes these two baslo types, it includes
several which are not oongidered in the other states. Thus,
Masgachusetts includes Tood, fuel (rather than heat), hospital
a&é medical service, as well as the basic water, sleotrlc
1ight and power, snd gas classizlcatignn,?

The New Jersey and Missouri statutes, which ars more
comprenensive and exaocting in thelr definitions of utilities,
1n§1ude sanituéian,ag well as the standard coverages enum.
erated in the preceding parsgraph.®

Rallway labor or labor regulated by the federal govern-
ment are specifically exempt from the law. This i1z done by
a flat statement that the act does not apply where the
Nationsl Railway Labor Aot is applicable such szs in the
Florida statute,? or it is done by some other device such as
in the Pennsylvania sct which limlte the Jjurizdiction of the
statute to those industries sudblect to the Jurisdiction and
sontrol of the Pennsylvania Public Utility Commission.lO

The statutes generally continue on with definitions
of other terms that are used in each act. In smome of the

statutes, these definltions of terms are long and comprehenaive

7 Laws df Massachusetis, 1947, c. 596, sec. 2.

8 Laws of New Jersey, 1946, e¢. 38, sec. 1; Laws of
Missourl, 1947, H. B. 180, sec. 2.

9 Laws of Florida, 1947, c¢. 23911, sec. 15.
10 Laws of Pennsylvania, 1947, c¢. 485, sso. 2.
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such as the Rebraska act with its nine long definitions of
tgrmg,ll while in others, such as Indiana, merely define the
industries covered and the term collective bargaining.1l?

All but three (Missouri, Massachusetts and Kebraska)
of the ten statutes specifiocally protect .and encourage
collective bargaining as a‘devioe to settle industrial
disputés. In four of the statutes, Florida, Indiana,
Pennsylvaﬁia and Wisconsin, colleoctive bargaining is required
as ‘the first step of the proecedural settlement of disputes.
The wording of this section of the statutes is exactly the
same in all four. It reads:? ‘

It shall be the duty of public utility employers
and their employees in public utility operations to
exert every reasonable effort to settle such labor
disputes by making agreement through oollective
bargaining between the parties, and by maintaining
thereof when made, and to prevent, if posslible, the
oolleotive bargailning progess from reaohing a state
of impasse and stalemate.

The New Jersey and Virginla statutes reaffirm the

right to bargain colleotively. Both etate that collective

bargaining is basle to industrial peace and 1ls to be

~I1 Laws of Nebraska, 1947, c. 178, sec. 1.

12 Even here the term "ecollectlve bargalining" is
defined simply.' The act states that the term is defined as
meaning the same as the term used in the National Labor
Relations Act. Laws of Indiana, 1947, c¢. 341, sec. 2.

13 Laws of Florida, 1947, o. 23911, sec. 1; Laws of
Indiana, 1947, c¢. 341, sec. 1; Laws of Pgnnsylvania, 1947,
o. 485, sec., 1; and Lawe of Wisoconsin, 1947, ¢. 414, sec. 1.
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retained.1# The Michigan act has a general guarantee of the
right to bargaln collectively for all types of employees.l5

Although the Missourl statute does not specifically
guarantee ocollective bargaining, -1t tacitly upholds this
right in that i{ requires all agreements arising out of
collective bargaining to be in written form and have g life
of'one year.16 In eddition, the Hissouri statute further
upholds the necessity of collective bargalining in that it
requires that: *upon receipt of notice of any labor dispute.
between partiee subleot to this aot, -thse board shall requirse

such parties to keep it advised as to the progress of
negotiations therein®.l? Likewlse, the Massachusetts statute

does not specifioally guarantee collective bargaining rights
although 1t states that colleotilve bargalning 1s to be
encouraged and that the law takes effect “in the event that
the commissloner of labor and industries finds .that a labor
dispute has not been settled by collective bargaining®.l8
The third statute whioh does not speoifically
guarantee colleotive bargaining rights 1s that of Nebraska.

1Z Laws of New Jérsey. 1946,‘c. 38, seo. é; Acts of
Assembly (Virginia), 1947, o. 9, seo. 2.

15 Publioc Aet of Michigan No. 176, Laws of 1939 as
amended Lgws of 1947, 3. B. 264. o

16 Laws of HMissouri, 1947, H. B. 180, sec. 10.
17 Ibid., sec. 8, (italles mine).
18 Laws of Massachusetts, 1947, ©¢. 596, sec. 3.
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 In faet, nowhere 1n the whole act daes tﬁe term “oolleetive
bargaining“ appear. This aeema to be due primarily to the-
fact that the N&braska staﬁute sets up & Court of Iadustrial
Relations to aeal wi%h"matters eonﬁerning governmental
serviee (primarily'wh@rs the gmvernmgnt operates public
‘utilities in its proprietary eapaeity} and publie a%ilities.f
Tha whole aet is aimed at'proviﬁing esme~praee&ure to settle
grievanceﬁ that ariae under'gevernmenﬁal ownership and the |
portion relating to §h£'pri?3§&ly ewned atzlities of rela- L
tively small impertanee.lg '

Even though the Xebraaka aet dées not mention oollee~"
'tive‘barg&ining ag &uch,: pertian of section 16 of ﬁhe act,
which lays dcwn the proee&are to be followed by thefaourt,
seems to require bargainzng by utilities not $Oﬁtrwlled by
the atate gcvernment. Thls portion of the seetion.reaés.

o « « » in the ovent of an industrial dispute -
between employer and employee of a public utility
not operated by the government in ils proprietary .
capacity, where such employer and employee have

failed or refused to bargain in geod faith con-

cerning the matters in dlspute, the court may.
order bargaining %o be begun o resumed . . .20

It 1s 1mpor%an£ that tha~aots enccurage and‘pra%ect
collsctive bargaiﬁing. shauld.this basic atep 1n the gettle-
ment of industrial aisputes be overlaoked, ‘the procedure
laié-ﬁown.wou;& tend to be by-passed and free bavgaining

“I@”ﬁ&ﬁé“af‘ﬂ&ﬁr&ska,leé?,;aQ 178.
20 2biﬁ.a gec. 18.
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aorosg the bargalning table would be lest. When compulsory
arbitration 1s substituted for bargaining, the freedom of
sotlion and flexibility of form and procedure of the latter
is loat to the static procedufe and compulsion of the former.
The firth type of polioy provision found in the
statutes 1la thaf dealing with the rlght of an individual to
quit his job. Nine of the ten statutes specifically guaran-
tee the right to quit or sﬁate that the scts in no way oan
be construed to force *involuntary servitude®. The wording
of the New Jersey statute typifies this type of provision:
No employee shall be required to render labor
or service without his consent; nor shall this act
be construed to make the quitting of his labor and

service by the individual employee an illegal aot;
nor shall any court issue any prooess to oompel

the performance by any individual of such lgbor or
service without his oconsent.fl
The one statute which does not guarantee this impor-

tant right of individusls to quit their jobs is that of
Virginia.22 The reason for this is the peouliar procedure
of the Virginia act. The Virginia act does not prohibit
strikes as such, but 1t does have state seizure provisions,
(see Table I, page 32). Since strikes are allowabls,
whether on the job or actugl strikes, the Virginia legislature

apparently felt that there 1s no neoessity to guarantee the

21 Laws of New Jorsey, 1946, ¢. 38, seo. 1l8.
22 Acts of Assembly (Virginla), 1947, o. 9.
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right to quit the job. More shall be said sbout this
pecullar procedure later.2d

The last major polioy provision is procedure for
appeals and rights of review. In three of the statutes,
Indlana, Florida and Wiseonsin, the wording of the aote in
regard to appeal are very similar. These acts lay down the
poasidble grounds for appeal and the procedure to be used.
The wording of the Indiana statute is $yplcal:

Either party to the dispute may, within fiftesn
days from the date sush order is filed with the
clerk of she court, petition the ¢irculs ocourt of
any oounty 1n which the employer opsrates or has an
office or place of Dusiness, for a review of such
order on the ground (a) that the parties were not
given reasonable opportunity to be heard, or (b)
that the board of arbitration exeseded its powers,
or {(e¢) that the order is unreasomble in that 1%
1s not supported by the evidence, or (d) that the
order was prooured by fraud, ecllusion or other
unlawful means or methods., A sumions to the other
party to the dispute shall be lssued as provided
by law in oSher oivil cases; and either party
shall have the same rights %o a change of venue
from the ocuivy, or to a change of Judgs as pro-
vided by law for other eoivil cases . . . The
decisions of the Judge of the olrouit ocourt
shall be final . . %%

The Peansylvania statute has a similar type of appeal
provision in that 1t alsoc sets down the possible grounds for
appeal. However, it provides a rather complicated procedure
for appeel to the Court of Gommon Pleas, then to the Superior

23 38¢ pp. 66 fr.

Florida statute allows appeal to the Supreme Court.



Gourt and finally to the Supreme Court. Each appeal proge-
&ure is laid down in the law and the decision of the Supreme.
Gourt 1s final and binding for one year.25

| Although the Nebraska statute does not set down the
graug&s_fo? appeak, it likewige has provisions for review of -
the decisions of the-ﬁﬁurtwaf‘xn&ﬁstrial.Béla%ioné-ﬁﬁ>$he-
diéirict céurt and finally to the Supreme Court,26

| » The Miaaoari a0%, being a combination af‘both;aempai—
sory arbitration and government selzure (see Table I, page
32), provides that: "the courts of this state shall have the
power ﬁc;anfarea by injunction or cther legal or eguitable
-r@meéies;»any}prcvisicna,of_this act or rule or'regﬁlagio§;1_
~préScribé&‘Ey;the Governor®,27 In so doing, 1% presumably
glves the ocourts the power to rule on the legality of such
aotion. | “ _

 81&0¢ Bassachusetts and ?izg&nia'provide for seizure

only, each statute provides for the right to appeal of such
agtiane, The Supreme Judiclal Court or the Superior Court
has jurisdiction in Massachusetts,®8 and the General
Qhah@eéy Court and Supreme Court of Appeals has Jurisdiction
in the case of Virginia,29 | :

B5Lawe of Ponnsylvania, 1947, o. 486, sec. 13.

26 Laws of Nebrasks, 1947, c. 178, sgec. 12.

27 Laws of Missouri, 1947, H. B. 180, sec. 21, {6).

28 Laws of Massachusetts, 1947, ¢. 596, see. 4, (¢).
29 ‘pote of Assembly (Virginis), 1947, o. 9, secs. 12,13.
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‘The Michigan act, whioh inoludes all labor dtsputes,
haa & general ¢lause allowing "proper legal or equitable
remédy or relief in any oourt of oompetent jJurisdiction®,30
| It 1g interesting to note that the New Jersey aot,
SﬁaffirstVte ﬁe pasged and to some extent oopled by many
athg’ﬁ states, has no right of égpeal written Ain the statute. 'A.
The only mention of oourt aotion 1s in oconnection with :
recovery of fines levied by the law.Sl Ironically enmough,
it is under the New Jersey act that most of the rulzaga-éf ‘
the courts affecting this type of legislation have arisen,
as will be noted 1éter.w
‘?hesalstx.méjﬁr=geliey provigions, as nateﬁ‘abnvg,'igy
a groundwork within which these statutes operate. However,
the more important and more interesting proviglons of this
type of legislative spproach to the problem of contimued
eervice gre found in the protedural provisions. It is in
the procedural provisions that the gctusl approach to the
problem is attempted. It is in these provisions that the
ton laws 4iffer most drastiocally and show the many possible
roads bpen under the leglslative approach to the problem.
| Prosedural provisions geem to fall into three
patﬁérns or categories. The Kansas pattern, setting up a

S0 rublio Acte of.ﬁiehigan»ﬁb. l76. Lawa of 1959 a8
amen&e& Laws of 1947, §. B. 264, sec. 22a.

31 Laws of New Jersey, 1946, ¢. 38, sec. 8.
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Caurt of Industrial Relations similar to the defunot 1920
Kansas Court, is followed by the statute in Nebraska. The
Indiana pattern, utllizing oompulsory arbitration, is
followed by the statutes of Florida, Indiana, Michigan,
Pennsylvanis and Wisconsin. The New Jersey vattern, ending
in state gselzure of the utility as well as using compulaory
arbltration in some ¢oses, is followed by the atstutes of
New Jersey, Miasourl, Massachusetts znd Virginia,

43 noted sbove,52 the Nebraska statute sets up 3
Court of“Industrial Relations that is charged with Juris-
diction over industrial disoutes involving governmental
gervios in a proprietary ocgpacity or service of a publio
utility.55 Thus the aim of the Nebraska statute is double-
barreled: to regulate labor disputes in the public utilities
and to set up a procedure to regulate labor dlsgputes in the
governmentsgl service where strikes are ghsolutely forbidden.

Although the Nehraska statute is quite long and
exacting in setting up the Court of Industrisl Relatlons,
the procsdure for settlement of disvutes that £all within
the Jurisdioction of the court is relatively simple. After
Jurisdiction has been eastablished in a ocase, the court
merely hears both sides of the case gnd sets down its find.

ings in the form of an order which is entered as a matter of

o2 See pags 37 ff.
33 Laws of Nebraska, 1947, o. 178, sec. 10,



- %whether

%he ééurﬁ'a féaﬁras.5§ Thaﬂar&erg-ef-the oourt,
temperary or fiaal, are hinésng-on all garties 1nwolwad and
have'$h3:sams effeet as,like-orﬁers eﬁ%ered by a dis%r&et
<esﬁrt of'the ataze and ave enforeeabie in the regnzar caur%a'
of the az:ate.aaa = o “
what~the sta%ute &eas, iﬁ effeat, is te establish.a
;1egal bady somewhat 11&8 a, éistr&et aaart aﬂd a@mewhat 1$fe'
& regulatary~cemmission eharged with.the han&liag of 1abor
aisputas. As ev&denee of this g@inx. the @averner; with
eonaent cz th& zegisiatare, agpeints the threa Jaﬁges or tho‘ 
gourt fer six yoars. mitn the terms of office expiglﬂg every
two yearg. %hﬁ judgea are eujaen on %he»basis of ths&r
experience and kn@wleége of 1@g&1, finaaaiai, Iabnr ané
znéustriai matters enly, ‘the oompensation of the_}adges.ia'
~.pravi&ed frcm state fnn&a, the affice af the oourt |
Qapitol building in bzﬁoeln, the:ﬁlsrk of the Supreme Gonrt
of Eebraﬁka is ex_erfieie olerk of thefeoart of Inﬁnaﬁrial

R&latzens ana.as part,ef hxs,&uties hﬁ traﬁaw&tﬁ quies af
testimony bsfore tha court cf zn&usﬁrial Bela%ions te the
supreme ceart, the ecurt ha& Zulz powers to make 1#5 ewn
rules te/govern 1ts p?eeee&iﬁgs, issae»precess, subpoena
witaesses, a&min&ateg-eaths an& aompel tesﬁimony; Juris-
adietion of the—eaurt.m&y be 1nvokea by‘aither garty, the

‘%f’m‘ of iﬁ‘e'b‘ma‘k&a 1947, ©. 178, geo. 17.

is in the -
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Attorney General of Nebrasks, the Governor of Nebraska o»
the court itself; the court uses the Code of 0ivil Procedure
uged 1n digtrict oourts of Hebraska uniess modified by'its
own order; all appeals shall be taken to the Supreme Court
in the same manner as appeals from dlstrict courts; and the
court has powers similar to any other legal sourt in regard
to & seal, publishing summons in newspapere and employment
of experts to assist the oourt.56

In making 1ts arbitration awards, the Court is

governed in estadblishing rates of pay and other oconditions
of employment by the statute. The stanfard established in
the statute reads:

« « o the Court of Industrial Relations shall
eatabllsh rates of pay and conditions of employment
which are comparable to the prevalent wage rates
paid and conditions of ennlaymenz maintained for

the same or similar work of workers exhibiting like
or similar ekxiils under the same or ﬁimilar’working

conditions, in the gome labor market area and, if
none, in adjoining labor market areas within the
state . . . The court shall determine in each case
what eanstitutes *the same labor market area® or
*ad joining labor market areas . . v

In order to make the establishment of the Court of
Industrisl Relations of even greater benefit to the people
of Nebraska, the statute‘prov1é§s that the Court may be
ugsed as an arbitration board for any industrial Qispute even

86 Taws of Nebraska, 1847, ¢. 178, sec. ¢ through 9
and sec. 11 through 16.

37 Ibid., sec. 1B,
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though the dispute le outside the Court's jurisdiction. fThe
Court must consent to arbitrate the dispute and the award
becomes binding aa;ifniﬁ aame,ua@§r'tﬁa Gcﬁft'g"Jnrisdzetion.33

The statute absoiutely ferb&és any strike, iockcuﬁ oy
work.stoppage.’ It mak33~it an 1ilega1 aet for any’garsea to -
eneaurage such acts or to asslsz sueh acts. It farther pro-
v&&es fines of fron $10 %o 55,900 and Aimprisonment of from
five aaya to one year XGP vlolatiens of the section that pre-,
nibits strlkes and 1ookauts.39

@h& K&braska act ls aimed, an par%. at iaber &isputes
in the gavernmenta& ssrviee. The werﬁing of the 3taﬁute is
such that 21l typea of governmental service and all. aerts ot
nossible 1abor difricul ties in the governmental serviee are
covered. The words *or—pubiic n%il&ties“ seem ta.havefbeen
attached to the yhrasaolegy as an af%ar.thnught. Xéverthe—
less, the ﬁdbraska act does prcvidsrane~method of . dealing
with the prdblem of continued serviee.

The second pattern_crftype,af.pmaeaéuréltprbvigian
follows tﬁe’In&iané'atatﬁte*cldsély. »?hé &i&tingﬂishihg
feature of this pattera. followeﬁ by five states, 1g that 1%'
relies on oompuiaorg arbitration as & aevice to solve the
problem of continuity of service. '

The ;ﬁ&iana astatute is one of the eariiest eflﬁhe ten

-1 L&W?Of Nebraska, 194?, c. 178, sec., 20.
39ﬁib&@¢, see. 21,
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aocts 1n'p01nt,9£,aﬁgp£1@n, being;préeéaga_cgly by the first
Hew Jersey act and the Yirgini& sot. It was‘based,‘to &
great.aegres, on a pian proossed by Lﬁe.ﬁ._ﬁgll, former. .
mamber of the Rationul War Labor B@arﬁ_anﬁ now & member cf'
Roger &. Sl&é@, ﬁ&nagement Gansult&nts, in an editorial in. %he'
,Eleetrieal Horia,40 o

fhe Indiana statute provzdas for the apnointment hv
the Governor of a panel of persons to serve as conciliators
under the agt and ancther panel to serve as arbitrators. No
person may serve on both @anels; the members of the panels
must be citizens a£,tﬁ& gﬁaﬁa,wh@, in the Jjudgment of the
Bovernor, qualiﬁy to the requisite of &xperéenaeﬂané egpg.
bility. aapeintmenta are to be wivhout-eoasiaeratloa of
political’ arfiliation, aaeh,membar must take an oath %o
: perform his duties hoaestly and tc the best cf‘his ability.
‘Gompensation for~the members' activities is provideﬁ.41

St&tutes of other states which fall in th&s pattern
aiffer &a enly manor reagegte. Foxr instanee, the ﬁisoonsln
Emplayment Relations Board.makes the app&intments in the case
of Wiﬁ@gnsln.?z In Penneylvania the members are chosen by

the Ga?ernor-rrcmaaflistAﬁﬁ-récommen&ﬁti@nﬁ submitted by the

—————Z0~"AFSItration Law,* Business Week, April 5, 1947,
p. 9. Juginess Jeek |

4} Laws sf Indiana, 1947, ¢. 341, gec. 4.
42 psws of &ﬁscaﬁain. 1947, e. 414, gec, 3.



Labor-Management Advisory Committee.%S 1In the case of
Florida, the Governor appemta: a geparate sonciliator for
each dlspute on petition by either party to a dispute.44
The statutes also vary somewhat on the number of members on
these panels. |

 The Mlohigan statute, designed to regulate all Iabg}r
relations, provides for a §ermaaent‘Labor“ﬁadiatianrﬁbard'
tha_t has ;:xﬁsdacﬁnn over all labor .&XEput;es including
public utility labor matters.45

| Esoh of the laws provides that the oﬂoneilimoi!a are -
called 1nﬁe a 4ispute only atter collective bargaining has
reached an *impasge and stalemate* and on petition of either
party to a dispute to the Governor or Board, depending on
who adminigters -t;hé act. The Governor or Board is to ocon-
 éiéer'ths-petzt§on and *if, in his opinlon, the dispute, if
not settled, will cause or is likely to cause the interrup-
‘tion of the | supply of the service on which the oommunity so
affected 1s so dependent that severe hardship would be
tnflioted on a substantial number of persons by a cessation

of such service . . .*, the Governor or Board is to appoint

X5 Laws of Penneylvania, 1947, 6. 485, see. 4,
44 Laws of Florida, 1947, o. 23911, sec. 4.

4% Public Acts of Michigan No. 176, Laws of 1939 as
amended Laws of 1947, S. B. 264, sec. 3,
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a conciliater from the previously established panel.40

' Under the Pennsylvania statute, the Pennsylvania
Labor Relstions Board may also initiate petition to the
@bvarﬁdr for appointment of a Génﬁiiiatorw47

| The &atiesvef the conciliator are to meet~w1th the
disputing parties and make every effort possible to briag
abeu;,a sottlement of the dispute. During the period in .
~wh1§h,§hef99#eiliatar is‘aztempting vdluntary»ﬁettlement) any
service stoppage, strike or lockout 1s forbidden and iilggal,

Should conoillation fail, the next step is arbitration.
The aonoiliatorAis given thirty ﬁays to effect a settlement |
of the dis;pute (£ifteen days in the case of Wisoconsin and m ”
11mit,in,theveaae of Michigan?B). At the end of that time,
the Governcr or Board appoints a board from the previously
established panel %o arbitrate the dispute.

"“The Gavernsr7apécintﬁ three arbitratorﬁ,with the
axeeption$ of Wiscens&n, where both parties choose gha
members from a list aubmitteﬁ by the Wisoonsin EMpleyment
Ee}ations,gnara,.anﬁwyiar&ﬁa,-where-the-&gvaraer‘saleots.a
public member while esch of the parties provides its own

—Z5"LawE of Indiana, 1947, c©. 341, sec. 5.
47 Laws of Pennsylvenia, 1847, o. 480, eec. 5.
48 Laws of Wisoconsin, ©. 414, sec. 5; Public Aot of

Michigan No. 176, Laws of 1939 &6 aménded; Laws of 1947,
8. ‘ 264: 880, Q&o
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meﬁhers.ég
| In the Pennsylvanis act another step is inserted before
arbitration which 1s not found in the other aots that follow
this pattern. The Governor requires the Pennsylvania Labor
Bsiati&ﬂe'aaar& to hold an election among the employees on:,»
the questien, #8hall the employar‘s offer be acoepted?® If
xhe masority voting favor aocceptance, the offer becomes |
ef{ective, 1f not, arbitration is the next step.50 .
?hﬂ ﬁi@hig&n stat&te differs from the others in xhat.ff
it reqnirﬁa the appointment, as arbitration board ehairman,;; 
of a cirouit judge by the presiding oiroult judge of the N
state. The other members on.tha‘bo&rd.areﬂéireét,ragresénza;;
tives of each party to the dispute.bl .
In the arbitration prooedure af'ﬁhﬂviﬁﬁiaﬁ& and
Pennsylvania sots, each side of the dispute is allowed to
‘designate one representative to sit with the board in an
advisory capactty only. No vote is allowed these representa-
tives, 52 ' o
In all of the éﬁéxutes, the Board of Arbitration holds

49 Laws of Wisoonsin, ¢, 414, sec. 5; Laws of Flor&ﬁa,
194?. . 23811, sec. 6.

50 Laws of Pennsylvania, 1947, c. 485, see. 7.

51 Publie Act of ﬂichigas No. 176, Laws of 1939 as
amended by Laws of 194?, 31 B. 264, gec. 13.

52,§awa.oflln&iana, 194?; 6. 341, sec. 7; Laws of
Pennsylvania, 1947, c. 485, sec. 9.
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hearings and glves both parties adequate opportunity to be
heard. These boards have the power to compel attendance and
subpoena evidence as well as administer oaths. The findings
of the boards are to be written, and the board's deoisions,
or orders;,; are to be based only on the 1ssues of the dispute
and the evidenos presented.

Where a valld contract exiets, the decisions of the
boards are limited to interpretation and application of the
contraet involved. Where there is no contract, where a new
contract is belng negotiated; or where amendments to an
existing oontract are under question, the boards have the
power to establish rates of pay and aonditions of employment.

The standérﬁ to be used by the boards in determining
wages and conditions 1s very similar to that required under
the above mentioned Nebraska statute. The Florida statute
is typleal:

« « « the board shall establish rates of pay

and oconditions of employment which are ocomparable
to the prevalling wage rates pald and conditions
of employment maintained by the same or similar
public utility employers, if any, in the same labor
market area, and if none, in adjoining lsbor market
areas within the State of Florida, and if none, in
adjoining labor market areas in states bordering on
the State of Florlda . . . The board shall determilne
in each case . . . what congtitutes "the same lgbor
market area® or "adjoining labor market areas”. . R
The board 1s governed in deqiding wages and

conditions by the above ataﬁdaras.as well as the value of

53 Laws of Florida, 1947, c. 23911, sec. 8.



gservice tp-tps consumer ;n the Wlsconsin stgtute. 1In
addition, the Wisconsin board is allowed to estsblish
séparate wage .rates and separate conditions 6f employment
whgrq séparate plahts'o§~the employer are located in differ-
ent aroas.54 - o

lost of ‘the Boards of Arbitration mist hand down their
orders'within7siity'days‘after their appdinﬁment; (tﬁirty
days in Wisconsin and &iohigan55), uniess'tﬁé Governor
extends the time period. The declsion of any two of the
arbitrators constitutes the order of the board.  Each party
of the dispute is furnished a copy of the decision, and a
certified copy is filed with the clerk of the cirouit ocourt
where the employer operates. In Wisconsin, the Publie
gervice Commiseion also receives a copy of the deeision.56

The order of the board is binding on both pagties
and is eoffective for a period of one year fron date 6f the
order unless changed by appeal.

Appeal to the order of the board was considered under
policy provisions.above.57 It 15 sufficlent to say that

—B4 Laws of Wisconsin, 1947, c¢. 414, sec. 7.

55 Ibld., see. 9; Public Act of Nichigan No. 176, Laws
of 1939 as amended Laws of 1947, S. B. 264, sec. 5. -

56 Laws of Wisoonsin, 1947, o. 414, sec. 7.
57 Ses.p. 40 f£f.
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each of the aots)provides the right of review as well as the
poseible grounds for appeal.

In order to insure oontinuity of service, the statutes
make 1t unlawful for agy group to oall a strike; any smployer
to look qutnhls employeeg; any groups or persons to enoourage
a strike, lockout or work stoppage; or any groups to assist
any of theae'aots; Violations of the statutes are to be
oonsldered misdemeanocrs and punishable by fines or imprison-
ment or both.

The fines vary acoording to the states. Wisconsin
specifies none within the aef but charges the oourts of the
state with enforcement. Whereas Florida imposes a §1,000
fine or six months lmprisonment for each individual who
vioiates the act, and a $10,000 s day fine for each day of
service stoppage on the organization that violates the aot.®58

Indlana, Florida and Pennsylvania allow injured
persons to secure an injunction to restrain and enjoin the
violation of tho aot that has adversely affected them.B59

From the disoussion of the laws which follow the
Indiana pattern of polloy provislons, two major steps oan be

noted:! oconciliation and compulsory arbitration. The basie

B8 Laws of \WWisoonsin, 1947, o. 414, gec. 12; Laws
of Florida, 1947, o. 23611, sec. 11, 1iZ2.

59 Laws of Indiana, 1947, c¢. 341, seo. 14; Laws of
Florida, 19247, c. 23911, sec. 13; and Laws of Pennsylvania,
1947, o. 485, sec. 156.
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1dea of this pattern. compulsory arbitratlon. hgs also been
1ncorporated into some of the statutes falling within the
New Jersey pattern, whioh will, be oonaidered next.

RNew Jersey was the rirst to attempt solution to the
problem of'continuity of service. Early in 1946, following
the first important service stoppages of the post-war perlod,
the legislature of New Jersey passed an act deeigned to deal
with this problem. The New Jereey aoct was in use for over a
year and had been amended once before other states followed
the lead and passed legislation aimed at the problem. In
other words, 1t was this early New Jgrsey aot that pointed
the way to one method of dealing with the problem of continuity
of service. The dlatinguishing characteristic of this early
act was that 1t provided for state selzure and operation of
the struck plant, a varlation of the governmental ownership
approach.80

All of these procedures begin with an affirmstlon of
collective bargaining. It is only after the collective
bargaining procedurs has broken down that thesé patterns or
other gsttempts ﬁo deal with the problem are used. The New
Jersey pattern is no exception to thils procedurs.

The New Jersey and she'niésouri statutes provide for
a Btéte Board of Mediation to handle utility labor matters.

In the case of New Jersey, the Board was already in existence

B0 Laws of New Jersey, 1046, o. 38.
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and needed only to have its powers broadened, while in the
case of Kissourl, the law sets up the State Board of
Mediation. -
| In New Jersey, the State Board of Mediation is given
the power to determine who shall be the représentatives of
the employges and certain dutles pertaining to contracts aﬁd
medlation in public utilities labor dleputes.bl

- The Mlssourl State Board of Mediation 1s composed of
five members, twe of whom are employeps of labor and two are
bona fide members of some trade union. The fifth member,
appointed by the Governor, i& the Chalrmasn of the Board.52
The chairman, a full-time employee of the state, maintains
the Board's offices in Jefferson City.6% Other members of
the Board are on a per deim basis and recaiée expenses.64

The Massachusetts and Virginia aots are administered
by the Governors of each of these étates rather than by a
state board as in New Jersey and Missouri .85

The statutes of New Jarséy and Missourl require that

all present and future labor contracts be reduced %o a

ol Laws of NeW;Jersey,';946, sec. 3.

62 Laws of Hissouri, 1947, H. B. 180, sec. 3.
65 Ibid., sed; 4.

64 Ibld., secs. 5, 6.

65 .Laws of Magsachusetts, 1947, o. 696; Acts of
Asgembly (Virginia), 1947, o. 9.



66
written form and have a life of at least ons year. All
proposed changes in these contracts must be flled with the
board of mediation in each staﬁe at least sixty days before
termination of the contract.®6 The Virginia statute also
requires notlioe of proposed changes to be filed. This notice
must be filed with the Governor. It specifies the proposed
change, time, and place of s meeting to discues the proposal
within sixty days of the filing.67

Through this process of making all oontracts written
and causing all proposed changes to be in writing and filed
with the board of mediation or Governor, the state agency
which 18 charged with carrying out the procedure 1s notifled
of the possibility of future aotion. This gives the agenoy
time to prepare for possible action should negotiations
between the parties fail.

The Migsouri Stste Board of Medlation requires that
the parties to a dispute keep it advised as to the progress
of the negotiations. Further, upon application by either
party or the Board 1tself, the State Board may f1x a place
and time for a oonference and may require attendanoe by both

parties.58 This conference method 1s designed to supplement

50 Laws of New Jersey, 1946, ¢. 38, secs. 4, 5, 8;
Laws of Missouri, 1847, H. B. 180, sec. 10 - 13.

67 Acts of Assembly (Virginia), 1947, ¢. 9, sec. 4.
68 Laws of Missouri, 1947, H. B. 180, sec. 8.
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tha‘regular.bargaining gé@eesg'an& attempts to bring the
, pértiea'togethey*befara any compulsory procedures are forced
: an sither party.

. The New Jersey and lilssouri sots speciry’that oollec- .
zive bargaining is to continue until the terminakion af the  i
eentraat, that 1s, for the full sixty days after-no%ica @f
chang& ;n the contraot has been filed. If, af the ané4af
ﬁhat.paria&,na solution has been worked out, a ?ﬁblicAﬁearing;
ﬁaﬂé& is set up to hear the ocase.

| _%hev?ablialaaaringvpanal is made up of three persona.
Each of the parties to the é&spﬁte-&eéignatea‘a‘perﬁan to
represent them and these two designate a *third disinterested
&ﬂﬁ'iﬁp&?ﬁi&l‘p&?ﬁeﬁ*. Tae Panel h&aufiftﬁ3ﬁ daya»withia
sh&@h,tb:hol@«pabizerhearingnren the gpgﬁ&fi¢<¢héﬁgea
 ?@§aesteﬁ.injtha aanﬁmagg,4”§hzs t1m@ iimig'afrfifteen«aays-'
may’be éxtende& on agr@emeﬁt”of‘bath‘éaﬁties. soth parties
are t@«be represanted at the haaringa and the panel is %o
:file 1ts f&aﬁingsf@it&'the«aavernar>within:five-éayﬂ after
the closing of 1ts hﬁarings.69 |
~ In case the two xapresentati#es of the parties to the‘

dispute cannot agree on a thiré peraon‘as the 1m§artial
member, the Board makes the»agpg&axmeng.l In case elther

party er”be$h part1es,fa11-t6'dgaignaﬁe their own

- B9 Taws of New Jersey, 1946, ¢. 38, sees. 8, 9, 10,11;
Z;aws of Eissmwi, }.94?, H. B. 180, sees. 14, 15,.16, 17.
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repres&ntatives~within-tha~apecifie&‘time,'ﬁhe Board sgain
makes the appointment but allows the‘garty concerned to select
a preference from a 1list of five persons suggested by the
Boarﬁ.ve

ﬁnéer'the»ﬁew Jersey and Misgouri acta, ahould either
p&rty to the dispute refuse to aocept the ~recommendation ot
the Pnblig.ﬁearing(?anel, the Governor is to review the
dispu£e and, 1f‘1nhhis,ap1nion *tga tailureéafvcanzigﬁea
bperatian of the publio utiiity‘threateés the public interest;i
health ané welfare®, he may selze the utility in the name of
thelstate.71 Thus, the recommendation of the Panel is
binding unless either party wishes atate‘seizure..

The Governor is empowered to make rﬂieé an& rega1at1ons
to keep the utility iﬁnﬁpenatloﬁ,-‘E£~Qay“pu£‘thb‘aparatian
of the utility in the hands of any state agency or department
he may designate. The utility is to be returned to the
owners “as soon therbafte?'asvposslble after settlement of
the disputen,72 .

In.apriisAlgﬁ?, afza?,a.series of cases and disputes
that invoked the New aﬂraéy.aet. the New Jersey Légialaﬁure
amended the earlier law sb.thaﬁ’cne~addi&ion&i’step~was

70 Laws of New Jersey, 1948, o, 38, sec. 12; Laws of
Missouri, 1947, H. B. 180, sec. 18. .

w1 Laws of New Jersey, 1946, c¢. 38, sec. 13; Laws of

72 Loe. oit.
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imposed after state seizure. Should nc settlement have come
about within ten days aftfer the Governor has taken possession
of the plant, the dlspute is submitted to a Board of
Arbitration,?3 . o

The Board of Arblitration 18 ocomposed of five members.
The method of choosing these members'is.siﬁllar‘to fhe method
used in choosing the Public Hearing Panel in that each party
to the dlspute designates a member to be 1ts representative
and these two designate three dlsinterested and impartial
persons. The same procedure 1e used 1in case of fallure to
agree on the impartial members or in case either party or
both parties fall to designate a person %o represent them.74

Within thirty days, the Board holds hearings, gathers
all the facts about the digpute, makes written findinge of
fact and hands down its deecislon. The findings and declsion
of the Board of Arbitration are f£iled with the Board of
Mediétidn. the Governor, and a oopy is sent to eaoh‘party.
The decieion is binding on all parties.?d

The insertion of the Board of Arbitration into the
procedure was designed to prevent a stalemate in negotiations

after seizure. This provision, 1like the others of the

: ) 73 Lawe of New Jersey, 1946, c¢. 38 as amended Laws
of 1947, c©. 47, s8ec. 4.

74 Log. oit.
75 Log. oit.
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amendment, was aimed directly at certaln defeots in the aot
which became apparent after‘the'prooednre had been in
operation for a year. . | ‘

‘The amendment to the earlier Mew Jersey act also pro-
vided for a'system of fines and penalties which were laocking
in the original statute. Any organizéﬁion which violates |
the sot 1s,aubject to a fine of $10,000 per day for each day
of service stoppage.’® Any ;ndgvi@ual who violates the aot
or aids or gt&es guidahoe to violations of the act, 1s guilty
of a misdemeanor and subject to a fine of not less than $250
nor more than $600 or impriaonment for thirty days or both,77
The New Jersey statute was further amended at a later date
and the provislons for imprisonment taken out of the law.7?8

The Missourl statute also imposes fines and penalties
for violatloniof the aot. The penalties imposed upon labor
for violatibn-of the statute are more severe than those
under the New Jeisa& atatdte; Any employee who strikeé
ageinst the utility in violation of the aot loses all rights
&5 an employee of the utility and can be rehired only as &
new employee. Any labor organization that violates the aot
is fined $10,000 a day for each day of work stoppage,
payable to the sﬁate Public SOhool fund. Any offloer of a

78 Laws of New Jersey, 1946, o. 38, ae amended Laws
of 1947, c. 47, gec. B.

77 Ibid., sec. 9.

78 Laws of New Jersey, 19486, o. 38, as amended Laws
of 1947, c. 47, as amended ¢. 75, sec. 8.
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1ab6?'nnion‘who-partieipa%ea in ealling, inciting or support-
ing a strike is fined $1,000 paysble to the Public School
Fund. B

Likewise, the penaltlies on management for: violation
ef the statute are also more aevere ‘than those found in the
ﬁew Jersey aot. A‘uzility whieh engagea in a Ioekout is
fined %m 000 a day for each day of the loekeut. paya’ole to
the Public SQhool Fund. Further, should the State Board of
Medlation £ind that the utllity has falled to bargain in
good faith, the State Board certifies such finding, along
with'the'?eeor& of any prooeedings that support it, to the
Publie ﬁarvice ﬂommission of the st&te. ”if ths'Pﬁblio Service
ICQmmission sustaiﬁs the contentlon that th£~utility has
railed to bargain in good falth, 1t may reveke the certificaﬁe
of qonvenience and necessity of the nt&lity*or impose any |
éﬁha&:peéaltiea on the utility that are provided by law.?9

| '”?hé 1arge fines piua~the §ossib1e'1oss of employee

rights fsrflabor-ané th3~p9381ble-10$§~0f the certificate of
conventence and néeessity for thé utility are the strongest
ppnalties found in any cf’tha ten laws. |

The &aﬁsaahnﬁe$ts and Yirginia atatutes, which follow
the New.Jersey pattern, vary somewhat from the New Jersey -
Missouri provisiona. They"bath’égayih-statenaeizure but

require no compulgory arbitration. They are & distinct and

T TEWE of Mlssouri, 1947, H. B. 180, sec. 21.
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separate application of the state selzure pattern of. approach.

'Whenever'the.comﬁissioner‘or~babor and Industriss of
Massachusetts finds that a lebor dispute has notkpeen settled
by collective bargaining and may threaten an interruption of
service, he fcertifies" such dlspute to the quérnpf. The
Governor then investigates and, 1f he finds an interruption
of service may be th;eatened, proclaims that such interrup-
tion would endanger the health or safety of the community.
After the proclamation, the Governor is authorized to invoke
eeveral steps in an effort to settle the dispute.80

The Governor may require the parties to the dispute
to énpear before a moderator and show cause why they should
not submit the dlspute to voluntary arbitration. If no
agreement onﬁarb;tration has been reached after a period of
fifteen days, the findings of the moderator are published, in
the hope that the préssuré of public opinion would bring a
gettlement to the;dispute.s1

Aé an alternative to the procedure desoribed in the
preceding paragraph, the Governor may ¥request? the parties
to arbitrate the dispute'béfore;a'thfee-man Bmergency Board
of Arbitration. One of these three is to represent industry,
one to represent labor and the third to représent the general

public. The Emergency Board is required to hold its hearings,

~ B0 Laws of Massachusetts, 1947, o. 596, sec. 3.
81 Ibid., seoc. 3(A).
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moke and file a report with the Governor within thirty day‘ss-,.?
Buring this time there shall be no change in the conditions
of labor nor any Mterrupt'mvn of service.82 It is we‘il to
note that the Governor has the power only to "request* that
the parties arbitrate the dispute before this Board. |

Should elither of these attempte fall to seoure a
settlement of the dispute, or ghould the dispute be of suoh .
na@uﬁe_" that the above procedures cannot apply, the Governor,
if he ﬁnc‘ta that inferruption of service would endanger the ’1
health or safety of the community, is empowered to declare o
that an emergency exists.®5 During the emergency the
Governor is authorized %o use one of two procedures to pro-
ff%féeﬁv the people of the commonweslth.

First, the Governor may enter into arrangements with
either or both parties to the dispute for ocontinuing the E
proéae‘tjicm_ and distribution of the goods or services in
~€;u'eé:f&2;¢»n. The Governor has ‘the power to prescribe rules and
regulations to ’pu%{ these armﬁ‘gémenzs into force and to see
“that there is no in%erfe‘reme- wit’h. the armngemenm‘% In
other words, the f}b@rmr nay attempt to get eithet‘ side to
the dispute to give up its idea of 2 strike or i-oak\aait‘ in
favor of continued operation of the plant for the publio

good.

B2 Laws of Nassachusetts, 1947, ¢. 596, sec. 3(B).
84 Ibid., sec. 4,{a)(a).



The other alternative to thls wvoluntary agreement
procedure is for the Governor to seize the plant. The
Governor may designate any agency or department of the common-
wealth to operate the plant and may lay down any rules and
regulations necessary for state operation. The plant or
facllity may be operated for the account of the persons
operating 1t immedlately prior t$o seizure or such persons
may walve all elalms to the procseds of the operation in
favor of a court-determined ocompensatory payment for the use
of the property. If the owners of the seized plant wish to
walve any olaim to the prooeeds of state operstion, they must
file written notice with the Governor within ten days after
seizure,85

During seizure the rates of pay and oonditions of

labor remain the same unless the Governor wishes to make the
changes that were recommended by the Emergenoy Board of Arbi-

tration. If no Emergenoy Board had been appointed in the
procedure before seizure, the Governor may appoint such a
Board to make recommendations on wage rates and conditions
of labor for the period of state operation. These recom-
mendations may be put into effect st the disoretion of the

Governor,.86

85 Laws of Massachusetts, 1947, o. 596, sec. 4,
(a)(B)(1).

86 Ibid., sec. 4,(a)(B)(2).
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During the emergency 1$ 1s»ua1awfm1 for any person
or persons to engage in a cessation of work or o interfere -
with.the operation of the‘plant when operated by the cammon-
wealth. ‘This appltesxto éireatiaﬁ o gaiﬂanee of work .
stoppages as well.87

?he seizure is ended whenever the parties to the
&1sputersaintly notify the Governor that they have exeeuﬁe&
an agreement«or~wﬁeae#er~£he Governor deems that intervention
1s no longer naaeﬁaary‘tavsafeg&aré the public, even though
no aettleﬁéﬁt has been reached.58 o ‘ .

The Massachusetts statute does ﬁe% lay‘aawn'finés ar'
penslties for viclstion of the act. Rather, 1t grants tha
eommonwealth the power—te go to court and.secure 1njunetians
against-illegal action.anﬁ it gives the courts the responsi-
bility of enforcing the provisions of the statute.89

It is interasting to note *that the Massachusetts act
&ees'no$ prov&&e:f@r-camyulaion in any. of‘its prnvisions.
Reither does 1t‘prcv1de aay prcceﬁure for settlemeat after
the eommcnwealth.has selzed the glant in o?ésr to prevent
gervice atoppages. )

The other statute that follows the New Jersey pattern

of state seizure but which does not provide for compulsory

"svfﬁawé of Nessachusotts, 1947, o. 596, sec. 4,(b).
89 Ibi&., sec. 5.
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arbitration is that of Virginia. The Virginls statute is
peculiar in that it &oes not prohibit strikes as such.. It
1s distinot 1in 1ts approach to the problem in this respect.
In the' place of any prohibition of strikes, a procedure
based on voluntary aotion and .ending in governmental selzure
is provided. | |

Before either party éan éngage in a‘strike or lockout,
1t must ocomply %o the four basic steps of the procedure. The
first of the four steps has been noted above.9C That is,
whenever either party desires a ochange 1ln contraot it must
file written notice with the other party and the Governor.
The notlice must give specific details of the proposed change,
set a time within sixty days and a place at which representa-
tives of both parties will meet and hold a conferencs to
negotiate the changes in ;he oontract. - The so-oalled "first
conference® continues until both parties agree that there 1s
no further use in bargeining. At the adjournment of the
first conference, a date for fhe~senond conference is set and
the Governor notified of the oontinued disagreement.91

The next step is the *second conference®" which must
take place within ten da&s of the adjournment of the first
conference. It 1s recognized that the second conference is

of a more serious nature than the first. The Governor may

B0 See p. 55 ff.
91 Aots of Assembly (Virginia), 1947, c. 9, sec. 4,(a).
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attend the second conference or he may send a personal
representative in an attempt to exert effort in bohalf of
gettlement.

The seoond conference continues until either party
feels that further negotiation would be fruitless. Upon
notificatlion of the other party and the Governor that one
party is unwilling to continue negotiations, the conference
18 adjourned, 92

The third step comes when the Governor receives notloe
that the conference has ended. Upon receipt of such notice,
it is his duty to request both parties to submit the dispute
to arbitration.®8 This 15 2 purely voluntary arbitration
and the Governor can only "request! both parties to arbitrate.

Should the parties refuse the requeat of voluntary
arbitration, then a strike or lockout is permitted. However,
the party that decides to engage in strike or lockout must,
by law, flle & copy of its intentions, naming a date not less
than five weeks in the future that such strike or lockout
will take place.®4 This provides a "ccoling off® period as
well as times for the Governor to investigate and take aotion
as prescribed by the aot.

After the declaration of Intent and naming of a date

U8 Acts of Assembly (Virginia), 1947, o. 9, sec. 4(b).
83 Ibid., sec. 4(a).
94 Ibid., sec. 4(b). &
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for the strike or lockout to take pléce. the Governor then
» investigates the proposed work stoppage. If he .concludes
that the stoppage will "oconstitute =z serious threat to the
publio health, safsty or welfare® he may issue a proclamation
declaring that he will take poaseasion or the plant or
£acility at the time of such stoppsage. 98’

After the proolamation of intent %o selze the plant
or facility, the Governor's next step is to decide which
employees cir positions of employment are eggential to the
‘continulty of service. Declding this, he 1s %o poll the
workers on these jobs to see if they will work for the state.
Any persons wishing to stay at their jJobs may do so. Hanage-
ment is requirsed to furnish the Governor information as to
which positions ere essential and the names of the persons
holding these'positions.96 The status of the employee 1s
not to be affected by either his aoceptanoe or refusal to
work for the state.97

If the workers, ocolleotively or individually, decide
not to work for the state, then the Governor must institute
measures to secure and train pérsdné to £111 the vacancies.
The Governor and/or his agents have the power to enter the
property of the utlllty; familiarize themselves with “the

— UG Acts of Assembly (Virginip), 1947, o. 9, sec. 4(b).
96 Ibid., seo. 7.
97 Ibid., see. 1ll.
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nature‘ggfeﬁs work and bring the prospective replacements
onto the'brbﬁerty for training.98 It is abaolufely unlawful
for any person or organization to interfere with this train-
ing process in any manner. Pioketing ia-espécially‘forbiddgn;gg
. The eXpenses of suah training are to be paid from
state tunds and are %o be recouped from operation of the
utility by the state. In oase of a gettlement of the dispute
while the tralning is golng on and before the Governor takes
poséassion of the plant, the uéllity gust reimburse theAetaté
treasury for the expenses'6fﬁtfaining;100'
1P the dispute has ‘not béen settled by the end of the
five-weeka period. the strika or lockout ocours. " The two
' conferences and the five weeks allowed for training and
preparation for seizure set up an extendea coollng off
‘period. The mlnimum time that a strike oould ococur from the
time of the filing of the proposed changes is forty-five
' days; that is, thers ﬁust be ten déys‘between~oonferenoes
and a thirty-fiva day oooling off perio&. The 1aw was
deslgned with the hope that this long cooling off period
would promote voluntary settlement of the dispute.
¥hen the atrlke or lockout ogccurs, the Governor takes

over the plant o: faollity. While the plgnt is under

58 Acts of Assembly {Virginla) 1947, c. 9, sec. 8.
99 Ibid., sec. 9.
10C Ibid., secs: 10, 12 .a.
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governmental operation there is to be no change in the rates
of pay or working ocnditions of the émployéeéc101

A novel provision in the Virginia gtatute is that the
state imposes a 16 per ocent service charge on the utilié}
during state Qperation. That is, during the period of state
Operation. the Governor oolleote the gross revenue and pays
all expenses, however, he remits only 656 .per cent of the net
income to the utility. ?he remaining 16 per oent 1s used to

cover atate expenges ar operation and to train replaoements
for the workers who left their Jobs.loz

The apparent 1ntant of these 1ast two 1tems is to
speed settlement of the éispute after state seizure. That
is, durlng seizure no ohange oan be made 1n wages or oon-
dltlons of empleyment. thus 1abor ie stalemate& in 1ts hopes
for wage 1ncreases or ehanged oonditiona. Likewise, manage-
;ment loses a share of the profits of the operaticn, thus
providing 1t with an incentive toweettle the ﬁispute.

The prcparty is reetored to its owners when ths
representatlvaa of the owners notify tha Gavernor in writing
that the utlility is in a,positioq to resune normal operations.
The Governor or his agent ascertains the gorrectness of such

notification and, upon confirmation of the posiylon of the

T01 Aots of Assembly (Virginis), 1947, o. 9, sec. 1l.
102 Ibid., gec. 12.



utility, restores 1t to itas proper owners. 103

and penalties
for violation of the act. Any individual who violates the
ste;tuta 18 -g@my of & migdemeanor and ia fined not less
than %10 nor more than $1,000 end imprisonment up to one

Ny ergani.zaﬂen that violates the statute is li&me  .~  

The Vs.rg.’mia statute sets wp heavy fines

year. -An
to a rine net to exoeed $10,000 a day for each day of work
stoppage.l%

' The New Jersey and E&isa@uri gtatutes sre similar to
the Virginia and Massachusetts statutes only in thelr end
.remif-f:, that of state gelzure. Virginia and Massachusetts
attempt to solve the problem of continulty of service with-
out resort to compulsion, which is used in the other two

patterns and the New Jersey-Missouri type of approsch.

~I0% Kcts of Assembly {Virginia), 1947, ¢. 9, sec. 13.



CHAPTER VI
APPLICATION OF ANTI.STRIXKE LEGISLATION

Although these ten anti-strike laws have been on the
statute books of the various states for several years, they
have been used infrequently. However, cases where the laws
have been used present an interesting pleoture of attempts
to deal with a specific problem, through the medium of state
legislation.

8ince the New Jersey statute 1s oldest in point of
time, most of the significant cases of application have
arisen under it. It is here that the whole type of legis-
lation, generally, has stood the tests of court actlon and
the tests of practical application. That is not to say,
however, that the other acts have not been applied and in
many cases8 brought interesting results from their sgpplica-
tion. But since 1t is under the New Jersey act that most
of the experilence with the application of this type of
legislation has occurred, 1t is in this area that the dis-
cussion of application of these statutes shall be centered.

In writing of the original New Jersey 1946 aot, Dr.
Lois MacDonald of New York University observed:

« « o the statute was not so rigorous as had

been proposed originally in the Senate bill.
Neither was it so comprehensive as might have

been expected in the light of the broid recom-
mendations made by the Governor . . .

T Tols BaocDonald, Compulsory Arbitration in New
Jersey.(New York University: New York, 1949), p. 13.
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There was no penalty for refusal %b‘abiée»byi%he"tarms of
the act. - Striking as siuch was not made 1llegal, even after
state selzure. The statute relied upon the foree of publiie
opinion to induce the parties to %hefaisgut$'taFa§cept the
'recammen&ationé of the Public Hearing Penel and to'refrain
from strlking shile the utility was being operated by the
aﬁate. :

§etween April 6, 1946, when the original act beeame
effeetlve, and April 7, 1947, when the first amendment was
added, ‘there were seven labor disputes that came before the
New Jeraey‘$tateuaoaré of Mediatlon. Feur of thess 1n¥ol?ed
loeal ﬁransﬁerta%icn but the lines. were not selzed on the
grauﬁés th&? esmp&tiag faoilﬁtiae were avallsble %o tae
~-eonsumers. These aiapu%es were all settled in a short tige
with,a~Pub11¢ Hearing Panel being established in.eneacase'
onl?a The other three labor~éisputes in that early pericﬂ
wera in gas plants. Selznre'$aek,plaoe in all three cases
and se%tiemeat»@ama absut;%hraugh the use of the Publlo
‘Hearing Panel.2 | |

Selzure was carried on under the provision of the aot
that aliowe& the»G@vernor to taka<immediate‘gossesszcn of .

the plant whenever a strike or lockout took place that would

T2 Hacponald, Gamgw sorzyﬁrbitration « o s os. cit.,
pp. 16-17, citing Allen Welsenfeld, *Arbiirating Lab
Disputes ‘in New Jersey,* (unpublished manuscript), ﬂr.
Welsenfeld served as Seeoretary of the State Boar& of
Mediation during this peried.
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thresten the public interest, health or welfare whether
notlice of pronoaed changes in eontract or other procedural
steps had been taken or not.d.
|  The labor difficulties in 1946 came to a olimax on
Christmas £ve when gas plant workers walked off their Jobs
in the~Jeraey Gity and Piscataway area.’ Within s short |
Time thsse workers were Joined by gas workers in the other
;plants of the Public Service Electric' and Gas Gompany who |
relt theyrwere being used as sirike-breakers since all the
plants were interconnected.? The state officlals seem to
have been caught unprepared by these quick strikes. Selzure
was effected after the walkout and supervisory employees
k&@t tﬁ& gas in the lineg. An agreoment was finally reached
and the plants released from state seizure.d

" The flaws in the law bedame apparent. There was
speculation that the aotion of these three gas strikes had
proved the New Jersey aot ineffective ae & method of desling
with service stoppages.® The'iéséén iearneﬁ from these
strikes wae that tﬁezs%&té must be ready to éeiie~$ha-plants

S'Laws of Hew Jersey, 1946, Go 58, soc. 13.

4 "Gas Sﬁrike.“ Public Hailities FOrtnightlg, 39:128,
January 16, 1947.

H *orders Gas Plants Esturned,“ Publie Utllities
‘Fcrtnigptlz, 39:267, ?ebruary 13, 1047.

: 6 “The Liaw @hat ?ﬁiled,“ Busiaesa week, January 4,
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before the gtrike date and that'ﬁtriking~after'seizura'ﬁgaz
be“prahibited; Tne amendments in April. atiempted %o ocorrsct
these weaknegées.in the law.

As Governor Yalter & Edge retired from office in
&anﬁary, 1947, he recommendcd that the Hew Jersey anti-~atrike
" law be refwritten; He asked that "teeth" be put into the
1aw;'spéqificﬁlly, Gcmﬁuisory”arbitratioﬂ'aftér éaizﬁre'&n&
prbhibitiég‘pf strikes agalnst the atate after seizure.
Governor Briseali, hiS-sacaessagy‘alsokréa&este&nﬂeancﬁicns?;?
Al?ﬁough the requests of the Goverrors began legislative.
‘camm;ttée aétiaﬁ investigating the workings of the ast; 1t
ook more ihanﬁé’Spéeeh“er~a~“reﬁuestﬁ‘t@ astart revigion of
the law. ,

' The gelephene atrike»1n,April;v194?,*started astlon
- for the revision of the aéﬁ,_‘mhe Christmas gas strikes had
pointed ou&”@hs*ﬁaakneasem‘of“the law but it was the April
telephone strikes that stirred the New Jersey leglslature
“into actlon. The diepute, between the Independent Traffio
Telephone Workers Federation of New Jersey and the New
Jersey Bell Telephone Company, was part of the nationwide
. telephonse ‘strike of 1947. .Pr&qﬁ‘tévthé expiration of the
coat‘ifwt between the parties on March 31, 1947, negotiations
‘had falled xa-prc&ﬁce-any agreeégnt Qn.new wages, hours and

" FoRn ﬁéssetﬁ. #4111ty Labor Bills in,State

‘Gapitols.“ ?ublic ﬂtilitiae ?crtnightly, 301277, February
27, 1947,
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conditions of employment. On April 7 the union oslled a
strike, The hurried action that followed has been described
in this manner: -
, . o s On April 7, 1947, the Unlon called a atrike
and engaged in peaceful picketing of the bulldings
. of the company. ' Later that same day, Governor ‘
Prisooll seized the faollities in aocordance with
- the terms of the statute, which at that date 424
not proscribe etrikes or ploketing of struck plants.
. On the following day, April 8, the state legls-
- lsgture enacted an amended bill within a few hours . .
- after the introduction. There were no publiie
 hearings and epparently there was 1little debate
on the measure. The Governor signed the bill on
April 9, and the new law bscame sffective as of
that date. » % N
' The amended statute made it unlawful for persens %o
engage in any strike or work stoppage against the state
after seizure or to refuse to work for the state. In
a&dt%ion;ﬁcbﬁpﬁis&ryiéﬁhitration within ten days after state
selzure and penslties for violation of the aot were provided.®
- The new teérms of the statute wére immedistely applied.
foken arreste were made and the attoernsy Genersl of New Jersey

entered sult against the union to rsocver the $10,000 fine

for the single day of violation. A court battle to stop
enforcement and o teat the\eﬁns%itat&onaﬁitg dfg%he statute

was begun,l0

T8 MaoDonald, Compulgory Arbitration . . ., op. eit.,
pp. 17-18. D - | |
9 See pp. B8 ff. -
10 "Sfrike Laws Tested,* Business Week, April 19,

1947, p. 103.
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On April 22, 1847, thes day before the hearing in
federal court on an injunction to stop the enforcement of
the penalties, the leglslature agaln amended the statute.
The oriminal penalties :=nd imprisonment for violstion of the
act were removed and fines were substituted instead,ll

A long legal battle followed. The Attorney Genersl of
New Jersey appeared before the Court of Chancery and sought
an injunction restraining his office from enforoing the
statute pending a deolsion on its constitutionality. On the
baels of this petition, appeal before the Federal Court was
discolved,12 and the lssue of constitutionality of the
statute went into the state courts. In addition, further
appeal by the union to the Supreme Court of the United States
was denied.ld

The ocase was argued before the Court of Chancery with
both the company and the union ohallenging the validity of
the statute. Dr. MaoDonald, quoting from the briefs filed
with the Chancery Court, summarizes the arguments presented
by both sides:

11 Laws of MNew Jersey, 1946, o. 38, as amended Laws
of 1647, ¢. 47 as amended ¢. 75, sgec. 8.

12 Traffic Telephone Workers Federation v. Driscoll,
72 F. Supp. 499, ( ).

13 Traffie Telenhone Workers Wederation v. Driscoll,
332 U. 8. B33 68 Bup. Ct. 212 (1047). -
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+ « « The Ccmpany based its arguments on %wo
main oontentions: ii) seizure is unoonstitutional
beeause it provides no .compensation; and (2) the
compulsory arbltration seotions are unconstitutional
because they delegate legislative power to an
administrative agenoy without providing adequate
standards.

The union's chief arguments were: (1) compulsory
arbliration deprives members of the equal proteotion
of the laws, limpairs liberty of oontract, and imposes
involuntary servitude; (2) the strike prohibition,
with ite oonsequent effect on ploketing is a
deprivate of constitutional rights, oreating a type
of second-clags eltizenship for public utility
workers; and (3) the statute forblds employees
acting in concert in a manner lewful for an
individual . . .14

On September 10, 1948, the court sustalned the oonsti-

tutionality of the statuteld and appeal was taken to the
New Jersey Supreme Court on eubstantially.the same grounds
as noted above. |

The New Jersey Supreme Court set down its deocision on
May 26, 1949, over two years after the legal aotion was
started. The Supreme Court susﬁalhed the atatute on all
grounds except the lack of standards for the guidance of the
Board of Arbitration. In the absence of such provisilons, the
power to set wages and working conditions was held to be an

unconstitutional delegatlon of leglslative authority.

IZ ¥acDoneld, Compulsory Arbitration . . ., op. oit.,
pp. 22-23, quoting from briefs filed in Btate v. Traffio
Telephone Workers Federation of New Jersey. in Chancery of
New g‘érsey‘?’ﬁooket 158, rpril 16, I 913‘"1

16 Btate v. Traffic Telephone Vorkers Federation of
New Jersey, Bl Atl {on 70 (IBZE}. -
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Discussing this issue, Chilef Justice Vanderbilt stated in
part: ’ |

. « « Delegation of leglslative authority must
always prescribe standards that are to govern the
administrative agency in the exercise of the powers
thus delegated to 1it.

If no standards are set up to guide the adminis-
trative agency, the legislatlon is voild as passing
beyond the legitimate bounds of delegation of legls-
lative power as congtituting the surrender and
abdlcatlion to an alien body of a power which the
constitution oonfers on the Senate and the Gonersal
Assembly alonge « «

The personnel of the board of arbitration under
the statute will vary with each strike. There is
no permanence or oontinuity in the various boards
of arbitration which may be constituted in successlve
cases. There 1g, thug, an even greater nsed for
specific standards than there would be in the oase
of a continuous sdministrative bedy which might
gather experience as it went along . . . Unless
standards are set up in any submisslion to arbitration
the tendenoy to compromise and be gulded in part by
expedlency as distinguished from objlective considera-
tion and real right is inevitable . . .16

With this oriticlism in mind, the New Jersey leglisla-
ture again undertook to ohange the basioc 1946 statute. The
legislature set up standards for the arbitration board to
follow and restricted ite deoislons to oertain matters. No
other part of the aot was revisged. Under the revision:

. « o the board shall not render findings of

faot, decision or order upon any lssue or 1issues
which are not proper subjects for oolleotive bar-

gaining for the reason that they do not pertain to
wages, hours, or oonditlons of employment.

18 New Jersey v. Traffic Telephone Workers Federation,
66 atl (2ndT 618 (1547).



Where there is no contract between the parties,
or where there is a contract but the parties are
negotiating & new contract or amendments to the
existing contract, and issues arise which are the
subjeot of dispute belween the parties to such
negotliations, the board shall make a Just and
reasonable dotermination of the dispute, and in
determining such issues, base its Tindings of famot,
decislon and order uwpon the following factora:

’%1) The interest and welfare of the publie.

-+ 42) Comparison of wages, hours and conditions of -

+ -employment of the employees involved in the arbi-

- tration proceedings, and the wages, hours, and
conditions of smployment of employees doing the
same, similar or oompareble work or work requiring

~the same, simllar or ocomparable 8kills and expendi-

- tures of energy and offort, giving oonsideration to

. such faotors as are peoullar to the industry
involved. . \ R ,

"{3) Comparison of wages, hours and conditions of
employment as reflected in industries in genersl

..and in public utilities in partioular throughout
the nation and the State of New Jersey.

- {4) The security and tenure of employment with due

regard for the effect of teohnologiesl changes
thereon as well as the effect of any unique gkills
and attributes developed in the industry.

.. {B) such other factors not confined to the fore-
going which are normally or traditionslly taken

into oconsideration in the determlnation of wages,
hours and conditions of employment tThrough
- woluntary colleotlve bargaining, arbltration or

otherwise betwsen the parties or in the industry.

17

The revision was enaoted Jyne 18, 1949, and the legis-
lstire hoped that by this final amendment the basic law of
19%5«ha§:apw'béen:ahagge& in suoh a wayﬁasfte-skan& the test
of Qanatiﬁugiﬁnalixytaad=stii1,rﬂmain,a workable solution to
ﬁhg'prgblém‘ ‘$$ zs\reaﬁ$xy soen that suffictent standards
were set up by the 1949 gmeaﬁmeﬁt.

TTTTTTXIT Laws of New Jevaey, 1946, o. 38; Laws of 1947,
¢. 47; ©. 75; as amendéd Laws of 1949, o. 308, sesc. 1.
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- Although the law has been in the process of develop-
maat'ainge 1946, the usage of the statute has been gxténsi?é;i
Dr. MacDonald has compiled the following statistios on usage
of the law for the period from 1946 until Yarch 1949: 176
notiees of change—of eontract have been receivad by the state 
Boar& cf ﬁe&iatian. 106 of these were settled witheut nse of .
the law, of thesa;seventy cases where %he Board took juria- f
di@tion, nearly half involved transportation, a guarter of fj
the eases involved éispuﬁes in the gas industry, and tha
-remaining 25 per:cent being composed of telephone, cemmareial}
offices of publia uﬁilities, elestric power and water N
cempan&ea~iﬁ that ordet.‘ Seventeen Public Hearing Panels
were set up, . five of these Panels being successful in olosing]
the cases; and eighzaen Boards of Arbitratlon were appointed,
eight a8 a result.of state seigure and ten by voluntary
stipﬁlatﬁsn;)fxnai,awar&s»were made by fourteen of these
boards, the other cases being settled prior o the deoisions
of the arbitrators.l8 | |
The farmal.agﬁidavdf the statute was used in gbout 40
‘per'éeni of the tctalvnnEhﬁr of notices filed. -@f’ﬁhaleases
where the,proéeénre‘ﬁaazaxe&, about 1l per cent went the full
eourse of the procedurs to compulsory arbitration.
&eé;aeraey'haafaa%ed in the capaclty of a “ploneer® in

| 5 gg ﬁaebenald, Ceggylsarz Arbitration . . ., op. eit.,
?p * 6- L
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this field and itliﬁ'hgrz that this type of legislative
approach hes been tested. It is here that the weaknesses of
the sots have also appeared.

Having a different spproach to the problem in that it
has éo'éompulsory features, the Virginis étatuté also has an
interesting baokground and application. |

The 1848 Chesapeske Ferry etrike-waalsignifieant
because 1t lald the precedent for future legislatiocn. On
February 8..1946, the ferry crews, members of the Seafarers
International Union (APL), atruok for highér wages. At this
time, there wss no anti-etrike law on the Virgin&aABtazute-
books. A special act of the legislature was passed allowing
state seizure by the Highway Commission.l9

The Perry Company refused to surrender the property
and toék the oase to court. The Court ruled thaﬁ seizure was
legal provided that ¥reagonable compénsation be paid and the
property be maintalned in a slmilar order and condition*.20

This was only the beginning of the Virginia troubles.
In the spring of 1946, the International Brotherhood of
Electrigcal Workers Union and the Virginia Electric and Power
-Company had besn negotiating several months for a new sontract.
The bargaining appeared stalemated and the Unlon served s
strike notice in April, 1948. There was no legal tool %o

T9 AotE of Assembly (Virginia), 1948, . 39.
20 Anderson v. Chesspeske Ferry Company, 43 SE (2d) 10,
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prevent the strike and the two million people in sixty-three
Virginia countles that would have been affected walted appre-
hensively for their lights to go out.2l

At this point, Governor William M. Tuok took aotion.
Reoalling an cobsoure law passed in the ocolonial days when
Patrick Henry was Governor of Virginia that declared every
able-bodled man a member of the %unorganized militia*, the
Governor proclaimed an emergency and *drafted® the 3500
employees of Virginia Electric and Power into the National
Guard. The workers were furloughed to thelr jobs with the
threat of oourt martial if they struck. Twenty-four hours
before the astriks deadline, the aotion was ocalled off and the
Governor issued *honorable discharges* to the "reoruits?.22

Realizing that the old law, good luck and & humorous
situation would not prevent future strikes, Governor Tuck
oalled for legislative aotion to deal with the problem. The
Virginla Advisory Legislative Council undertook the study of
a proposeﬁ law drawn up by the Attorney General. The end
result was the Virginia statute dlscussed above.2d

It will be recalled that the Virginla statute 1s
peculiar in that it a;lows strikes, has no oompulsion in its

2T "3tate Rights," Business Week, April 6, 1946, p. 98.

22 James J. Kilpatriok, *Virginis Keeps her Publio
Utilities Rnnning.* Public Utilitles Fortnightly, 44:843,
December 22, 1949, '

23 See pp. 65 ff.




@r@@e&ur@~aﬂé'aﬁéaziﬁ\eﬁaté-sgiznre5 The Egm was ﬁ@.ﬁriﬁﬁsﬁ
aisf'-tg dlscourage strikes or lookouts by mak'ing 1% very
mzpenaiva, both in uerm of mm;ey ané. in tzems of benefits.
ta canse & w&rk stoppage. ~

- The vtrginza 8¢t ﬁas bad leas usage tf'ﬁiﬁﬁa.ﬁéw
.Jersey get. As of Decenber, 1@%9, eighty-five proceedings
had b&en f&.ia& un&er the smt ‘and only five had led to state
’aeizure 24

?he £irst test af the wvrkab&lity af the Yirginia aot

came- 1n the spring of 1947 1n.oeanectien with the nationwiﬁe:_
%elephene'atriﬁa. %he=chesapeake and ?eﬁamag ?alephene : R
Gamgaﬂy’an& ﬁhe Virginia ?e@aratien of ?eiepheﬂe ﬁarkers
nega%iatiaaa broke down inlﬁabruany.aaé,%ha iirst.conference
waa begﬁ&.' Eyfépfiig @hewﬁo#érﬁa?*s'?eguast’}a?§#rbitngﬁi§n
had been refused and a strike date set for M¥ay 17th. Governor
Tuck declared he would seize the faollitles on that date and
preparations for ‘seizure wére begun. After several days'
heaitatiaa;'ﬁﬁefﬁaﬁkera'pdiiﬁafﬁy the s%atefﬁarpérafiﬁﬁ»
Conmission, the Governor's eppointed agent to run the utility,
showsd ahae the workers would oontinue on their jobs for the
state. ﬁia@ﬁh@?@.ﬁﬁ,ﬁhé«ﬁétidﬁ; 16$$,ﬁi§ﬁ&a§ez&ﬁ&“iﬁeai‘ -
lines were closed because of strike. Only in Virginia and
indiena 414 the lines stay open.2d o

24 x[«_f‘;sétriek, *Virginla Keeps « . ., op. oit., p. 847.
26 ¥strike Laws Tested,® Ensiﬁesa meek, April 19, 1947,

. 102,
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Of the flve seizures, the ena,ab@ve,invalgs&«the state-

-ﬁiée?ﬁailléomp%,w\affiiiaxa, one involved a emall phone

company and three invelved local transpertatZQn,eampaniea;.
_Ail'of”ﬁhe‘seizureﬁ-wereue1£cu£eﬁ without violence or
‘re¢r1m1natiens.

Iﬁ,writing about the op&ratiﬁn of the Virginia law,
'ﬁr;ikiipatriek states:

"+ « « There has been no predominant pattern for
negotiations. Many proceedings have ended affer
satidgfactory “first conferences™. Many others have
resulted in settlement, often with the aesistanee
of a representative of the Governor, during t
gecond oonference phase. In perha s 15 cases. the
Governor has been required to ask the parties for
arbitration of matters, in most instanceg, the
- utility oompenies have refused and strike notices
. -have been filed--but disputes have been gettled
in the 35 day waiting period.2t

Virginla seems %o approve of the law as a falr means
sf,aettliﬁg3pubii¢’uﬁili£y 1&har~aiéputes. It wae ccﬂﬁi&eréd:'
a'éeéiﬁing'fac%arlin,tbzﬁisﬁg gubernatorial ocaimpalgn by one
writer.27 Eﬁi@arial‘oemﬁantiafﬁgr‘the 1947 phone strike was
generally favorable with one newapabar»gainggaé;fgr,as'ﬁa
sey that Virginia "may be-@ianeer%ﬁg in the field of labor
relations ss surely as she blazéd a new trail for a free
peoplé'in.hhe firs%;perged.gf‘thg.ﬁmef&ﬁan'Rﬁ#@lﬁ%icnﬁ.zg

S Kilpatrick, "Virginia Keeps . . .," op. glt. p. 849.

28 "First feat of Utilities fot,* Richmen& News
‘_Leaé.er, H&y 229 194'?
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Vance Jullan, Chairman of the Mlssouri State Board. ot

ﬁeaiats.cn, has raviema the experience -of Missourk in opemt-

ing un&er its statnte. He indfwated thaf: during the first

nine montha of epﬁraticn. fcrty—six caaea had. been &eoketecl

’rwenty or these oases were 8t111 pas&ing at the tima of the
.ar!;icle. or the remaimng wemy-aix oases, twelve haé,

before .%he _--,eaxpim’g&on, date of the contract. In ten dispuaes;f
the parties had agreed in writing bgfer_e the expiration date
to ocontinue negotiations and if new contraots could net be
resohed, %o use voluntary arbitration. Only one of the ten .
had not .g;émp,le'ﬁed Voluntary arbiiration by June, 1948. 'i'hreef ',
cases haé; gone on Yo compulsory public hearing mxxe:;af. In
two of these, the parties aocepted the recommendations of the
panel and in ’gha third, the parties z"-eéohe& agreement after
the hearing was concluded but before the panel .sizhmiztt:eﬁ 1ts
recommendations. One oase wag settled while an arbitration
panel was being eet up.29 ‘

Acoeording to Jullan, gquestlons of ,‘Luri.sdi otion have
presented some problems of appliocation. The Hissourl aot,
calling for Jm&i;_sdwti@a over "transportation other than
railmada“ led to the board's ruling that “companies engaged
in long distance trucking* came within ‘the definition of the

e VAT68 Jullan, *How Missouri's New an’ey Anti-
Strike Law Works," Public Btilities Fortnightlg, . 20’?,
Avugust 12, 1948.




an
law. The guestion of Jurisdiction over taxicad companies,
raqaeete&Abyvtha taxlioad un&oﬁ,vWas»penﬁing ﬁeeisian of the
Attorney General at t&evﬁima-of the article. Juﬁiﬁdiotien
vas denied to a radlo atetion and a *boitled gas" company,
when requested by the employees, as not being utilities
under the meaning of the n0%.50 k

Although the Hissouri statute specifically oovers all
utilities operating under governmontal owhership and ocontrol,
the.supremﬁ Geth of ﬂisséuﬁi‘has heid;tha% the jurisdiotion
here is 1llegal. The Court said “Under our form of govern-
ment, @uﬁliq affiqszor”gmplaymeﬁa neveﬁthag been and oshnot
beoone é'mat%er:sf bargaining end can%rae%"sl

Information about the applxcation of the statutes in
the other states attempting this approach 1iag 3caree. iny
in such4inatanoes,as the nationwide %elephene gtrike of 1947
have the laws been giveﬁ national pﬁh&ioity. Even this event
gives examples ar applicat&eﬁ on a,very 11m1tea aesle due to
the fact that a limited number of states had aati—atrike
1egialaxion that early in 19é7. In :ast,_tha~¥ery strike
that called_aztentian.to tha lawe in effect at that time
gerved %o ﬁpee&;iegislatian»aeaignaa to deal with the

oontinulty of service in other stales.

uu];aa,'*ﬁeﬁ‘ﬁissauri's:. + <2 op, o1%., p. 207,

31 eiﬁz‘of gpringfield v. Clouse, 208 W (24) 539,
545 (1947)0
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In Mlchigen, the statute was held unconstitutional 1in
1948 because of the peoulisr provision that a oirouit judge
aot as chalrman of the Board of 'Meaiamm.i"? On June 1, 1949,
the lew was revised and modified, making it oonstituticnal.3d

Iuoh court action has come as a result of Jurisdio- .
tional questions in the application of the Wisconsin aot.
The Jurisdiotion of fhe act has been upheld where the federal
government and federal leglslatlion does not apply.54 The
atatute has been amended 80 that it includes in 1ts Jjuris.
diction electrio light and power oooperatives,35 and this
feature of the aot has been held to be constitutionsl alego.S56

8ince 1t was passed before:the qationwide telephone -
strike of 1947, the Inﬁianalstatute had important application
in dealing with this dispute. When the phone lines were
closed down elsewhere in the oountry, Indlana and Virginla
lines stayeq open. The National Federgticn of Telephone

o€ Local 170, Transport Workers of America v. Godala,
322 Mioh 332; 94 NW (Zd 71, 77.

33 ®Modifled Labor Law Signed,® Publio Utilities
Fortnightly, 44:882, June 23, 1949.

o4 IBEW Looal B-953 v. Wisconsin Emplgyment Relations
Board, 30 W (23} 241,

35 "Cooperative under Anti-strike Law," Public
Utilities Fortnightly, 43:465, March 31, 1949.

: 36 M. L. Friedman, "Compulsory Arbitration of Labor
Disputes in the Public Utilitles,® George Washington Law
Review, -17:370, April 1949, quoting Btate of Wisoonsin ex.

rel. Daig%land Power coogerative v‘“Wisconain.Elegxgen
Hel a%loﬂs «RoM, Ti19487.
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Workers ordered their Indiana lopa}s.npt to go on strike.
Aotually no impasse was ever reached so that the procedures
were never invoked.57 | o

Indiané'g Governor Gates clalmed thls as positive
proof of the workability of the statute. However, Business
Week adds, as an after-thought to this olaim:

« o o Most likely, neilther management nor the

union in Indiana was willing to have looal issues
go to arbitration; both preferred to follow a
pattern set on national bargaining levels. Had
the dispute involved only Indlana, the situation
might have had a different twist 5

Even though the statutes have been appiieﬁ infrequently,
the application does show two things. First, application
shows certain flaws in the statutes and in the general
philosophy behind the acts, whiéh will be disocussed in the
next chapter; and seocond, application shows tﬁat approaoh to
the problem on the state legislative, private ownership level
ié possible and presents one bossible approach té the problem
of continued servioe.

In conolusion, the two baslc approaches to the problem
of continued service, the ownershlp approach and the legls-
lative approach, seem to end with agpproximately the same
result. That 18, when either governmental ownership or
private ownership with iegielative procedures is used to
golve the problem, the end result 1s generally compuleory
T 37 "gtrike Laws Tested," Business Week, April 19,
1947, p. 102.

38 Loc. cit.




1 %0
arbitmméﬁ. The main difference seems only: to be 'ohe agezwy
that enforees the pmeedure and owns the u%uime&.

. The. e:azaep%i,qng %0 this ‘eencﬂiusiczx a;x:'ea -i;ha, two states
” -wziosae: ‘gtyatums do- not gontaln o@@ﬁlmm 'af%kf’hmm‘men provi-.
siona. : ’f?;ss*ae‘huéefsts and ‘Virginia; f}a&er these statutes,
tm seﬁlamen‘a of the d;isputes z‘emams the resmnsi‘bility of
the aisyuﬁmg narties and no compuieion is ussa to foree a
ﬁ@ttlemenz.



CHAPTER VII
EFFECTS OF ANTI-STRIKE LEGISLATION

_— Ja&s:i:és’_ the ten statutes considered here have been in

-ﬁse‘fér‘vﬁiy a short period, it is. &iffiﬁfﬁ%ﬁﬁa draw any

cancrusiens as to the effeots of this type of legislation.
ﬁat cmly is information eemarm:;g application of tha .Iaws‘ .
searee bas apinien as to the effeotiveness of the statates B
d to find. Te many

tn. accompliehing their objectives 1s hai

the whole quaatieﬁ of anti-strike legistation comes down to &

question of poiiﬁlaa. That is, the lawa have beoome & ocam~
Apaigarﬁﬁﬁsﬁignwiﬁymaﬁyyﬁﬁaﬁﬁs.Qﬁf ths-appeintmaﬁts to the
meﬁtatioa and arbitration boards have been made with a view

%e’%hsfgéli%ﬁeai advantage. 'kﬁriheﬁ,'the»6c¢ern¢r iﬁ«ﬁs&axly;
ehargea wi%h.aﬁministrat&on'@t'th@ statutes and this alao
qpens the way for ohargas of polities.

e offects and prmvailiﬁg

: In¢aa,attemyt-tg ascertain tt
opinions qf'ﬁhﬁ laws ag an approach to the problem of con-
tinued service,; questionnaires were sent out to a ;sé};:e:e.tea
1igt of utilities, local unlons and lsbor lesders. The
results of the canvass were ﬁf&aagp’e}mtizxg. ‘Over one hundred
questionnaires were mailed and the total return, from both
lab@r and management, was glightly better than 53 per cent..
or thﬁ snguiries gent to labor leadera and labor arganizations,

29 per gent were returned. Of the questionnsires sent to
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utilities, 47 per oent were returned; however, half of thess
felt that 'ﬁhey could not answer the questlons since they had
not had sufficient experience with the statute or beocause
they felt that as a public utility, operating under regulation
and grant of the »’s‘mte government, thay were in no pasﬁtim
to give iayi:ni:ang or oriticlam of state laws.

Even though the veturns of qu'es’tioﬂn##e«s~ were small,
they give some indication of the attitude towerd this type
of 1'ei§g3.vsi1‘:atien and provide some olue to the e¢ffect of tha

statutes. ‘The information g
will be utilized in this discussion of the effects of the
statutes along with other information gained from letters
and articles. D»: Lols MacDonald's book on the New Jersey

ained from the questionnalres

law also furnishes some materisl. Sample copies of the
questionnaires are found in Appendix A.1
Labor is generally digsatisfied with the statutes.

Nearly 94 per cent of the replies to the questionnalres sent
to labor leaders and labor -a::?ggmﬁja}e%ans oonsidered the laws
.un‘saz'x&faata#y; All of the labor leaders were strong in
their condemnation of the leglslation.

| One member of a Missouri Central Trades and Labor
Union was particulsrly strong inm his oondemnstion of the
Missouri asot. He called the legislation "violous" gnd a

1 Bee p.130.
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tglub® put forth and passed by "enemies® of organized labor®.2
Organized labor in Missourl has been especially active in
attempts to get the legislation repealed, including repeal
of the statute, in-a six-poilnt program adopted by a meeting
of thé labor lea&ers represgnting every segment of organized
labor in 1949.3 R | |

Labor's oppoaltioﬁ to the legislat;oﬁ has been -
general. That is, thenright for repeal in nearl& every state
has been lead by ldbar.j Only in Illinois was the ocampaign
successful in defaating the initial;legialgtion.4 .

It is interesting to note that only in thoss states
where compulsion 1s not nsgq..nassaohusetts and;v1rg1n1a,
were there ady laborqrganlzatgoné thaf_felt thp'stgtutes
were aatisraétqry. These unions, generélly centered in
Massachusetts, made up only 6 per cent of the returns.

As an approach to ﬁhe problem‘br qontinuaﬁ serviee,
over 68 per oent of the labor organizations replled that no

2 Since some of the organizstions and individuals who
answered questionnaires wish to remsin snonymous, no names
will be used here. Geographic locsations, however, are useful
in that some of the statutes differ in thelr approach of the
pI‘Obl em. '

3 "Vote to Oppose Ban on Strikes,! Public Utilities
Fortnightly, 39:256, February 17, 1947,

4 "Illinols Labor Wins," Public Utilities Fortnightly,
39:798, June 5, 1047; *"Senate Pasges Strike Lsw Over Labor

Compromise Bill,*® blic UUtilities Fortnigh 39:866, June
19:71047; and "éud%%‘z%%irsffxig“z4575’3551§%2ﬁt111t1eé Fort-
nightly, 39:266, February 16, 1947.




rogulation at all (some gubstituting the phrase "free
colleotive bargaining®) was the best-approagh.

Since strikes are absolutely forbidden in all of the
statutes exoept Virginis, lebor 1s gilving up one of its strongs:
est woapons. It 1& only natural that thé uniona and'i&bor
leaders would oppose th;e type of legislation. Only where
the unions are given adequéte~oompensat10n by galning other
issues would one expect to find lsbor approval of the loss
of the traditionally powerful and necessary weapon, the
strike. Very few states have given additionsl weapons to
labor in substitution for the loss of the right to strike.

.ﬁanagement. on the other hand, 1s split in its opinion
‘of ﬁhe statutes. In faot, 50 per cent of the utilities
replied that the laws sre unaatiafaotory;and 50'§er~oant
replied}that they are satisfaotory. ‘Howevef, when asked what
approach they favorsd to thé problem of ocontinued servioce,
over 66 per ocent indicated a preference for anti-strike
legislation.

Dr. MacDonsld found that in New Jersey neither labor
nor management favored the law, Claiming that the law
operated to the advantage of the other, both sides felt that
the law was unfair and one-sided.b '

The major objection of management seems %o be the idea

5 Lols HaocDonald, Compulso ’Arbitfatioh‘gg New Jersey,
(New York University: New York), 1949, p. 60. '
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of having contract provisions set by erbitration boards made .
up of persons unfemiliar with the c¢onditions in the induetry.
For example, one Indlane utility manager commented on the
questionnalire!

. . . the arbitrators usually are lawyers,

preachers, prlesta, school teachers and others who

&8 a rule have no knowledge of problems involved

and who generally act on the basis of emotion

rather than fact. -
Any statutes introfucing methods of dealing,wlth labor
disputes which 4iffer markedly from the customary pattern
are bound to erezte shaxp attituaes‘andndifferences of
opinion.

The sttitude of the public towards this type of leglis-
lation is difficult to find. Since the public is primarily
concerned with continuity of servige, they probsbly favor
these laws. Articles about the }issourl and Virginia laws
indicate that the publioc is pleased with the effects of the
legislation.® Jamee Xilpatriok, editorial writer for a
Richmond paper, claims that Virginians are pleased with the
operation of the Virginie statute. Various editorisl ocom-
ments from Virginia {(furnished mostly by management) seem to
indicate approval.‘ However, it should@ be noted that the

information on this point 1s scarce and‘that all avallable

6 vance Jullan, "How Miesouri's New Antl.Strike Law
Works,® Public Utilities PFortnightly, 42:210, August 12, 1948,
and James J. Kilpatriock, "virginia %eeps Its Public Utilities
.Running,® Public Uti)ities Fortnightly, 44:850, December 22,
194¢.
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comment indicating the public aspproval generally came from
the management gide of the queéstion. Purther, the laws do
not arouse public attention unless they are actively used to
bring about settlement. Since many of the statutes are
-&es&gizé@ te; prevent strikes and work stoppages by making .tt
to0o. *ex;aenéiva* for either aide to do anything but follow
‘the procedure of the statute, the attention of the public is
not centered on the workings 0%‘- the aocts. |

The statutes have had a deoided effect on oollective -
bargamang In general, the oompulsory ai-bi%mtim(r te&%urﬁéf; :
of the statutes have tended to replace the collective bar-
gaining process. In other words, beoause a compulsory
settlement 1ig the end result in most disputes, both parties
ook to this arbltration when placing their offers and
demands and in érgaing Thelr cases.: |

Both sides set their goals as high as possible and
refuse to compromise or bargsin since they realize that in
the end they oan foroe the lssue to a deoialon before a
board of arbitration. Hince theso boards have a tendensy to
gompronise the issues m question, 1t i3 expedient polioy for
each side to enter arbitration with the highest demands or
lowest offers posasible. |

The tendency to compromise generally does not satisfy
»eifher party. In gnswering the questlonnaire, over 73 per
cent of thé labor organizations replied that the laws have
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benefitted them rarely in regard to wages, hours, and working
conditions. The same groups that found the laws satisfaotory
replied that the statutes have benefitted them greatly.
Nearly 14 per cent gave no answer and 6 per cent replied the
statutes have benefitted them *at times®.

A majority of the utilities, 58 per dent, indicated
that the gtatutes have benefitted thém rarely, while more
than 8 per cent'replied that they have been benefitted
greatly. However, 33 per cent of the utllities felt that they
have been benefitted at . times, which follows the indication
that half the utilities found the statutes satisfactory.

In addition, there 1z a tendency for the basioc iassues
of the digpute to remain obsoured by a multitude of demands
and charges. 1In hopee of making a better settlement, eaoch
glde is not adverse ;o presenting every oonceivable type of
demand. Dr, MacDonald quotes one publio member of s New
Jersey Board as saylng, "they come with everything inoluding
the kitohen sink, properly dressed up".? Although both sides
probebly intend to withdraw a number of their demands, the
multitude of demand tends to confuse the real lssue that has
caused the dispute and puts an extra burden on the arbitrators.

Both sides feel that the arbitration decislons have
been unfavorable to their cause. Over 53 per osnt of the

labor organizations answered that the arbltration decisions

7 MaoDonald, Gompulsory Arbitration . . ., op. oit.,
P 68. S
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were generally unfavorable to labor, with only 6 per ocent
feeling that arbitration decisions favored labor. (This
latter answer came from the same groups that had a favor- .
able opinion of the statutes in general.) Twenty per cent
angwered that the arbitration declsions generslly favored
neither side and 20 per cent held no opinion on this’
question. The utilities héld ginilar views with over 49 per
oent answering that the decisions have been unfavoradble to
management and 8 per oent answering that the deolsions have
clearly4favoréd their oguse. Thirty-three per ocent answered
that the decisions have favored neither side and over 16 per
cent gave no answer. In reply to the questlon regarding wage
increases that was put to the utilities, over 41 per cent
answered that wages have been inoreased without justifieation
by arbitration, (the same 41 per cent that felt that the
decisions were unfavorable to management), over 33 per cent
answered thet the deoisions have had no effect on wages and
25 per cent had no opinion.

There seems to be a tendenoy for the parties to‘
attempt to fulfill the conditions of the procedures in as
short a time ae poésible so that the aﬁbltratién proceedings
may begin. In doing this, opportunities for ssttlement of
the dispute and traditional bargaeining is byhpaased in the

As further evidence that compulsory arblitration taqu
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to replace free oollsctive bargaining, comments on the
questionnaires mentioned that s %poor atmosphere® prevalled
when the laws were usged, One utility in New Jersey noted:

To 1llustrate how compulsory arbitration tends .

o negate the principle of free oollective bargaln-
ing, Coungel for the unlon reprssenting the switch-
board~o¥eratcrs in Rew Jersey stated during hearings
in the %raffio .dispute that the union représenting
our plant department employees proposed to proceed
to arbitration under the State statute in July 18850
“when thelr ourrent contract expires. This state-
ment preceded by several weeks the making of demands
by elther party. Obviously, free ocolleotive bargaine
ing oannct flourish in that sort of atmosphere.
Nelther party will make any real concessions for the
simple vreason that any company conceseions would be
used by the unions as a Yfloor* in arbitration pro-
ceedings and any union concessions would be used by
the company as a %ceiling¥,

It was the opinxcn of several persons who sent
comments on the workings of the statutes that with the
tendenoy to compromise the lssues by ﬁhe arbitration boards,
the disputes were never sotually settled. Arbitration
merely served to postpone the strikes and work stoppages but
418 not zettle the basic issue in dispute. Dr. MacDonald
also found this to be true.B |

Bgoguse of the desgire of both parties to prooeed to
arbitration as quickly as pcasible, there is a tendency for
each party to aecuse the other of *stalling® and "playing
politics*. This tends to oreate £1l1 will and certainly does

not produce an atmcsghere oohﬁ&ai?e’to free bargaining.

B ¥acDonald, Compulsory Arbitration . . ., op. 8it.,

p. 60,
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One possible effect of this type of legislation 1s
that 1t would indrease'the membership of the union because
1t forces the utilities to recognize and ﬁargaiﬁ wIth_the1r
employees. However, the bpﬁositeaoould be the effect of the
laws too]beoause the law takes away the powerful right %o
strike, foroes the utilitles. to deal with the members, and
in some oases guarantees the workers the right to their Joba
during'lahor difficulties. Sinoe the workere zight see no
further need for a union, some locals might lose membership.

In attempting to answer this queétion, it was found
from the 1ncomp1§te returns on the labor guestionnaires that
in only 20 per c¢ent of the orgap;Zations was there any loss
in membership. However, in only slightly over 6 per osnt of
the organizations was there any inorease in membership.
These locals were the same group that had shown approval of
the laws in general, perhaps being a significant reason for
thla approval. over 46 per eent of the replies 1naioated no
change in membership and over 28 per oent falled. to answer
this guestion. Therefore, 1t would seem that the laws have
had very 11ttle over-all effect on nnion strength.

When asked 1f the laws had afreczed thelr relation-
ehip with the employers, over 73 per oantnor'thé uniona
answered that relationa with management have been worsened.
Agaln the same 6 par cent answered that relations have
improved while 20 per cent answered that the 1ars have had
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no effeot on thelr relations with management. However, 50
per eent of the utilitiee were of the opinlon that the laws
have not affected their relations with the workers. Twenty-
five. per cent angweredl that ralaﬂons ‘séatii the workers have
been worseaed by the laws and over 16 per cent relt that
- Mpzoyer-employee ra‘ia,tims have been mpro«ved.

- The effect on the bargaining positions of the parties
to &mput:es followed the same pa‘t%em. The majority (80 yefr‘-}
cant) of the untons indicated that the laws have had a éetri- '
mental effect on their bargalsing position, the same 6 per
| oent answered that their bergaining position has been mprevea,
and over 13 par oent replied that the laws have not affected
the bar
inaieate& that the laws have had a detrimentel effect on
their bargainmg position, 26 per cent found their alr
position improved, 16 per oent veplied that the laws have not

raining position. Again, 50 per ocent of The util‘it%ég

affected thelr bargsining position, and over B per oent gave
no answer.

| This type of Iegislation has had a profound effect on
lzbor union polieles. The role of labor in the produotion of
public utility ssrvices 1s generally very small. That is, it

tekes very few men to produce 6slestrielty or gas, for exauple.
In the short run, the utilities have found that they are
entirely independent of organized lsbor. During some work

stoppages, supervisory gmngqyeés have been able to maintaln
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full service even though all the workers 5&@ left their
posts. | |

Added to itg already minor role in the production of
the utility services, labor has been deprived of its right

to strike th

rough anti-strike legislation. This situation

A ;ra& the traditionsl economic battles of strikes and bargai;m
ing to the battles of politiecs in an a—:t;témﬁt to volos 1its
&e;naniaa “The "-i;-ngrea:smg rols :t.:&: polisics on the part af»
labor 1n general has grown in the last few years. Political
aotlion is fast becoming the ohief weapon available to enforoe

the workers! demands, partioularly the demands of the publio
uts.lmy workera who have béen deprived of the right to ~sﬁ$~ril;a..
Therefore, publis utility labor has been forced to
turn to polities asg the only remsining weapon. Labor has led
the f£ight for repeal of this type é:' lesgi_'sﬂ;aﬁion in every
state. Where repsal has faued, othar political methods are
' ‘aﬁtézgpg;e&. As evidence of thls faot, one utﬂi?ﬁy manager |
from Indiana commented: B

In our gtate we¢ have a compulsory arbitration law .
whioch wae falrly well administered until the present
Democoratic Governor ocampalgned on the repeal of this
arbitration law, eaylng that it was unfalr to organ-
1zed labor. He was elected by a very minor majority
while the state leglslature is Republican. Since
‘the laws were not repealed by vote, he made the state-
‘ment that he would make the utilitles damned sorryy
thet there was an arbitration lew and proceeded %o
£111- a1l the Arbitration Boards with ex-A. F. of L.
presidents. In one case they allowed wage ralses to
employees of a bus company which threw 1t infto
receivership.
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Although ﬁhis oonment ig frankly partisan, it does show
that the palitica* activitios of labor are on the increase.
Labor ia earﬁainly not the only pariy that has turned %o
politics &8 a means of galning advantage. It is ppobably
true that mansgement has been active in this f101d too. pe
Dr. MsebDonald so aptly stated, ®one thevitable result of
legislation setting up machinery for settlement of labor
disputes 1s~aa¢aieéated politiesl pressureswhich tend to.
reduce sfforts at direct scttlement,®?

Another effect of this typs of legislation on the role
of labor is an actual financial threat to the exlstence of
the local union. BSince provision is made for appeal of the
decigions of the boards, it is not unusual for the dispuls
%o be taken to oourkt. The expense of .a long legal battle is
an extreme burden on the treasuries of most loeal labor organ-
izations. SHeveral somplaints accompanied the qﬁasﬁionnaires
from labor leaders and labor ovganizations stating that it
as potential'bankruptey‘far’the union to pursue its case
when appealed to the courts. Not only are the finanelial
resoarbsé of the union small when compared to those of the
ut1lity but the wtility continues to drew profit from its
sales while walting for a decision. In faet, 1% might de
profitablie for the utility to appeal the-arbitratioa decision

5 WasDonald, Compulsory Axbitration . . ., op. ¢it.,
p. 78. o
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when large increases 1n wages are granted beoause the profits
from sgles during the legal battle mightlbe greaﬁéf than ths
coasts of such litigatlon. o

The effact of this type of legislatlon on the poliocles
of the utlllties is also potentlally great. It'would seem
that company labor polioies could be arfeetea by a prohibition
of strike. ?he oompanies might be less concerned with the
grieVanoes of the workers since the strike weapon has been
taken away. , . _

However; whéra seizure is more than on a token basis,
there might be édme céneern on'ﬁhe part of the utilities lest
_ehezé labor poiicles bring on state operation. 8State selzure
and operation probably 18 not weloomed by the utilities.
Although selzure does: not impoaé penalties on utility earnings
(exnept in Virginia), it certainly takes away the traditional
management prerogatlve of “running the business as management
sees fite, B
| The cost‘of advertlsing'&tllity labor polloies might
be affeoted by fhe laws. Thét ia. since the threat of strikes
has been removed, 1t would be no longer neoessary to inform
'the publlic of the "good deedg® or the utilities toward the
workers in an effort to gain favoraple publie Opinion.
However, 1t 1s also possible that the opposite could be the
effeot. That is, beoause the power of public opinion may be
strong in foroing settlements of differences befors or after
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selzure and because of the increased politlcal activity of
both parties, the costs of advertising labor policles might
be increased.

In answer to the questionnaires, over 58 per cent of
the utilities indlcated that the laws had not affected the
costs of advertising labor policies. 1In only 8 per cent of
the replies was an inoreased eost noted. Since over 33 per
cent gave no answer to this questlon, 1t 1s difficult to
substantiate the effest of the statutes on this ocost item.
However, 1t i1s probable that the statutes had 1little effeet
in view of the fact that the advertising of labor policy 1s
probably a minor sost item for the majority of the utilities.

The assurance of no work stoppages and continued.
service might have an effect on business confidenoe 1ln this
industry. This might lead to increased oapital expansion
caused by the increased stabllity of income. However, since
there were few 1nterrupt;ons of service before the laws were
passed, and sinos income to the utilities has always been
-pather stable, the statutes probably have had little effeot
on businese confidence and ocapital expansion in the utilities.

The laws might have an effect on rate and pricing
politices. The utilities probably find it easler to get
rate lncresses from the regulatory commissions when arbi-
tration decisions raise the labor costs. Professor Thomas

Kennedy of the University of Pennsylvania has noted:
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. « o 8 ocompany may prefer to use compulsory
erbitration when 1t is available if 1t is of the
opinion that the granting of what it considers s
reasonable and necessary wage ralee will necessi-
tate an increase in the rates to be paid by the
public for its smervices. The company is able to
make o much stronger c¢ase before the Publio
Utility Commission for a rate increase if it can
show that 1%s costs are higher not because it
freely negotisted a certasin wagé increase but
‘rather because 1%t was foreced to glve the lncrease
by a compulsory board of arbitration. In present-
ing 1ts case for a fare increase before the Publie
Utility Commission in 1948, the Publio Service
Transport Company argued that one State body should
not deny a fare increase which wss necessitated by
a wage increase granted by another body appointed
by the State.iO

Labor might feel that the utilities pass on the increased
wages to the customer through inoreased rates and therefore
lose nothing in unfavorable arbitration decisions. Hgwever,
vhen the arbitration deoisions are unfavorable to labor, the
unions lose the increased wages and the right to ask for
revisions in the wage levels for the rest of the year or the
rest of the life of the contract. Therefore, the unions
clgim the utilities oannot lose by arblitration whereas 1ébar
can loge not only the wage inorease; but the opportunity to
bargain for a year.

In so far as appeals to the arbltration declsions are
taken into oourt Ly the utilities, the laws might increase
the cost of litigation for the utilities. That is, since

10 Thomas Kennedy, "The Handling of Emergency Disputes,"
a paper presented before the Joint meeting of the Industrilal
Relations Board Assocliation and the Political Solence
Asgoclation, RNew York City, 1948. o



107
appesls usually*gafﬁhrbugh.a long and costly court b&ttie
regaréless ét which party originates this action, there is
an additional expense on the company. However, as poinméd ,
out gbove, it 1s possible that the utility oould meke an |
aetugl profit by taking the arbitration decisions to the
roéurés since the cost ef,litigatioa:might be léess than the
1n§rease& wages paid to the workers.

" This type of lsgilslation might affect publie policy.
The public utility concept, as outlined in Chapter II, is
purely a legal concept. Iﬁ-so:far-a&vthis iegal concept 1s
‘ﬁase& on the natur&l~mohaydly’gb&itien-of'publie utilities
and the essential nature of the aervi#es of utilities, these t
laws might serve to reinforce the public utility concept.
They certalnly point up the essentlallity of public utility
service and emphasize the "natural monopoly" position of
these industries.

In 8o far as the ooncept of ¥natural monopoly" 1s
based ah high fixed costs and indreasing returns, the laws
might give emphasis to this concept. There might be &
ten&ency‘for.the laws to stabilize the costs of labor gnd
thus tend to make labor costs into at least éhart term (one
year) fixed oosts. By making the labor oosts more or less
fixed, this in turn;givés addxtianallemphasis>$o the increas-
ing returns of the utilities. The greater the fixed costs,

the more the principle of increasing returns applies.
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-8trikes have often been considered ae Sicts of God"
by xegulaiory eémmissions; That e, above and beyond the
géntroliof the utility and therefore not a responsibility of
theﬁaﬁxligy; %hese laws cerﬁainly'ten&~to increase this ocon-
cép% in so far as they take away, even more 8o than in #he
‘paﬁt. the responsibility of the utility for work stoppages..

In the sbsolute sense, the emount of regulation of
the utilitles is inereased by the;statuges.‘ The acts attempt
to settle labor disputes and in so doing lmpose even umore
regulation on the utilities than previously known. 1In
addition, itrhaa'ﬁeen proposed by énewwrizar and in one state
that the regulatory commissions sdminister the lawe since they
,are‘thé‘bast’iﬁfo@me& as to the oondition of the industry.ll
should this come about, the amount of regulation would bé
further increased.

The statutes probably have the effeot of increasing
tha,améuht'br'ﬁuﬁure regulation as well. ﬂh@ﬁl&ﬁl&b@#
relation regulatkon_prane»sugéagsfulg_%t night be a starting
place for future regulation in areas st111 1eft beyond the
sontrol of the law at presens. '

It is possible %haﬁ‘ﬁhisrtype of legislative approach
might further the_pnblio ownership movement in the utility

I "Roscoe Ames, "Bhould State Commisaions Regulate
Utility Labor Relations?¥ Public Utilities Fortnightly
38:352-8, Mavch 13, 1947, and "Meryland Anti-Strike Law
Prgposea,ﬁ Public Utilitles Fortnightly, 45! 320,<Harch 2,
1880. . .
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fleld.  Since the statutes ocause additional regulation and
control of the utilities, they'give additional em@hasia to
the Adesn that~utilitxee are, as creatures cf the state, really
'a,p&rt offthﬁlstaﬁe. The aonqluaicn frcmrthisfis‘that‘they
should bé 1n fhot as part of the state government. As far
as this reasoning holds’ trua, zhese laws woulaAfurther the -
pub11¢ awaership movement. | ’ -

| In addi$ien, should the s‘t:atutes £8i1 to cope with
the. preblem af‘oontlnued servzue, publia ownership nght
result as the alternative methed of providing continued
service.

If the lews will have this effect, the utilitles
themselVea dc not see this threat to their positien. Xn
answerlng the questionnaire, 75 per oent of the utilities
were of the epin;on;that thée laws have not affected the
question of public ownership. ‘he remalning 25 per cent 41d
not give'opiniana;”

' The genersl effect on fubure public regulation could
‘be that;, if sucéessful, this type of approach to labor prob-
lems might be attempted in other industries. Therefore, the
statutes might have the effect of spénserﬁng'future legis-
'lation. The opposite oould also be true. Should the laws
fail to do the job that they were designed to do, they might
‘have the effect of%eéugiag'aban&aamaat of this type of
approach to the prdb:leﬁ' in general and compulsory arbitration
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in particular. The whole guestion of the worth of compul-
sory arbitration oould ‘be answersd in the experisnce of
\tiieﬁse statutes. ” |



CHAPTER VIII
EVALUATION OF ANTI-STRIKE LEGISLATION

In Attemﬁtlhg to evaluate this type 6? Iegtslatien,‘
‘certaln weaknesses or flaﬁs'appéaf that eeem to detract from
the effeotiveness of the anti-strike laws as & means of
settling labor dléputes. A iérge group of thesé weaknegses
appear in the.iawé'ﬁhemselées.' That 1s, certain ‘things are
migsing from the statutss or the statutes are worded in such
a way as to‘detréetrfrom'théir sffectiveness. |

The very basls of the legislation has been ohallenged
in 1ts definitlon of a "public emergenoy®. Beoause super-
visory empioyees have always prevented a'oompléte servioce -
stoppage, even in the long Duqueéne Power strike, Professor
Thomas Kennedy, University of Pennsylvania, seriously doubts
that a "public emergenoy", as defined by the law, has ever
existed.l

Acéording to Profaéaor'xénnedy. at no time during any
of the so-called "public emergenciesﬁ was the gervice stoﬁped
completely and fherefore he states that the health and wel-
fare of the.peOple were ngver threateneﬁ. As evidence that

thers was no aotual stoppage of service and thus no publiq

T Thomas Kennedy, "The Handling of Emergenoy Disputes,®
a paper presented befors the Joint meeting of the Induatrial
Relations Board Asasociation and the Political Sclence
Assoclatlion, New York City, 1949.
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emergeoncy during the legally contested phone strike in Now
Jersey in 1947, Kannedy notes:
Both the Company and the Unlon have agreed that

the following statement is correct: “The strike

had the following effect on telephone service: disl

gservioe was relatively unaffected; emergency oalls

were comnleted; in communities where 4lal service

was not furnished, the service was approximately

20 ner cent of ncrmal; 1lnterstate service was

curtailed to about 40 per cent of normal. "<
Kennedy, upon further analysis of the strikes in gas and
transportation plants in New Jersey, concludes that g publio
emergency has never actually exlsted under the New Jersey

statute.d
Further question ariges from the fact that

Massachusetts and Pennsylvania do not oonslder that stoppages
in telephone and transportation services are emergencies
under the law. According to Kennedy, citing the Slichter
report, there 1s aserious doubt that the interruption of
these services Jeopardize the public health and publiec
safety.?

" It does seem inconsistent that one state oconsiders

? Kennedy, ®*The Handling . . ., op. oit., citing
Brief on Behalf of the Defendant, New Jersey Bell Telephone
Company, in The State of New Jersey ¥. Troffic Telephone
Workers Federation of New Jersey, et. &l., in Chancery of
Wew Jersey L5B/37.

3 Op. cit.

4 Op. clt., citing Slichter, Sumner H., Repori of
the Goveﬁﬁ%r'e Eaéor-ﬁanagement Committee, {(House No. 1875).
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waﬁk stoppages in telephone aﬁ@ trangportation services as
emergencies whereas another aéjaiaing gtate feels that these
do not jeopardize the public safety.

Another weakness of the laws is the lack of adequate
pehalties on tanagement. The 3aw$ take from labor the right‘
to strike and forbid the utilitles from "loeking out" their
employees. The lockout hae been used infrequently in the
utilities because of the responsibility of management %o
provide continuous service, under regulation of the law. The
utilities, unlike the un&cns; therafgre,rare'aot loging &
major weapon of eoonomic warfave. )

Therefore, since it is the unions that would probably
c¢ause work stoppages, the fines and peénaltles sre aimed
directly at them. There are no fines against management for
refusal to bargain or for ineiting sirikes by various means.
It would be possible for the utilities to manipulste their
labor polloies in suoch & way as %o cause discontent and
grievances without concern about possible atrikes. ‘Should
&tfikﬁﬁ or work stoppages oceur, the utility is protectsd by
the law and the unions are broken, physieslly or finanoially,
by the statutes and oocurt batties. In addition, the utilities
continue to make profits from continued operations, even
under selzurs.

The wage oriteriz that the laws set up for the arbi-
trazars»zb follow in making decisions could be guestioned.
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‘Because of the lack of adequate guides for the arbltrators,
;the d&éiaians of the boards a?ﬁ prone to be made on & basis
of comprcmlse. | |
Host of the laws do have aome standards. Geﬁerally,
theae standarda got the gulde of eamparability for the arbi.
trators to follow. However, if new wages and hours are to
be §et on‘the basis of comparable wages and hours in the
1nﬁ§§try;”it eaui&fbe'pa&sibie‘zha;‘t§a~wage level would .
'reﬁain‘lbw throughout the entire industry. ,Beeauﬁe'ths,
gﬁbitration decislona are hased an~¢9mp&rable.wgge;fates,
iages might all rise to the polnt of the highest wages &t
the time of the passage of the laws and no higher,vw%th<§a
regard to suah.ghzags as cost of living or improvement ig
real wages. In addition, where broad standards are laad
,ddwn, such a8 the amended New Jersey aot, there is no iﬁd&-
‘cation of the weight to be given each standard. Further, no
definition is given to the meaning of such phrases as "the
interest and welfare of the iauﬁliev,ﬂ in the New Jersey law or
tyglue of service to the consumer* in the Wiseconsin law.d
| Likewige, there are no standards to be followed by
the arbitration board in Massachusetts. Although arbitration
ﬁn&gr‘thia-act is voluntary on the *request* of the Governor,

the board 1s of state origin, belng appointed by the Governor,

——F"Hee Pp. 79 f. for New Jersey standards and p. 51
for Wisoconsin and gtandards of other states having commpul sory
arbitration decisions.
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end the board does have the power %o set wages and working
conditions.6 , .

‘The above weakness applies generally to that group of
1aws that eall for compulsory arbitrat&an and in aeme-eaaes,
such as the Massachugetts aot, to the other group that
relles oa seizure. Hawever, ﬁhis,daea:nat,aean.thaa the .
seizure group does ngt-alsa have woaknesses.

_ Within the seizure groups (characterized as the *New
Jersey pattern* 1nr§hapter_¥$ the statutea of Mew Jersey and
Missouri which 1n¢orpﬁraxe;oam@aisary,&rbitréﬁlon»aa-wall es
seizure are open to the above oritioism also. |

Gsa §ﬁtstanﬁiag.weakneasaof the selzure groups is the
fallure %o provide any means.ofﬁaet%liag the dispute after
é&iaura has taken place. In New Jersey, prevzsianﬁfor1settle-
ment after seizure was added in aﬁ amendment after the lsok
beocsane ai:pargnt. However, as yet%, none of the other states
have seen fit to add any procedure for seftlement past the
péint,af‘aaiznxe, After gelgure 1t would be possible for
either side te‘p§Oang the state operation indefinitely by
reﬁasiég to settle the dispute. In this respeqt,‘tha‘
Eissoméi. Massachusetts and Virginia laws seem 'we;&‘k. .

The pasaibility.ofﬁpr@lénge&,seizﬁrevpoints~cg&,
another possible weakness of the statutes. During a period

of lowering priee levels, it would be possible for the unions

AB”sseq§;;5z,
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to cause selzure by fallure to agree to a settlement and
ﬁhereby-preservevtheir present wage level. During selizure,
the laws provide that no ehange in pay or working conditions
will be made by the state and that the workers have the
right to their Joba undar Btate employment. Qherefore, the
workers in g perica of falling prices and wages would be
guaranteed thelr Jobs and thelr wages at the oonﬂitions pre-
valling at tha beginning of the seizurs for an indefinite
period since there 1s no compulsion to end seizurs. Sinoe
the laws have been in operation 1n a period of rlslng prices,
this use of aeizure has not yet ocourred. However, 1t seems
to be a definlite weakness should the laws be operative in a
period of falling prices. |

Another Weakness-of'éeizure is the indefiniteness of
the laws about the finanelal aspects of plant operation
during selzure. . Only the Virginla law states that the
Governor will téke-oomp;ate<aharge of affairs, even to super-
vising the payment of wages and c¢ollec%ion of revenues. The
other states provide thét ﬁhe Goverhofvcr his agént #ghall
take possession for the use and operation for the state? and
the Governor nay “preaor&be the necessary rules and regula-
tions* to carry out operation of the selgzed utility. This
seems to put the state governmént_in oomp;efe ohafge of the
affalrs of the utiiity during selgure.

If the state has oomplete charge, the qﬁestlbn arises
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as to the atate'!s policy should a utility that is losing
money be seized. There 1s no provision in any of the laws
for appropriations from state funds to keep the utility
running and the customer served. Yet, continued service
being the oﬁjeot of seizure, 1t would scem that the state
government would have to provide funds from some source to
keep the labor employed and pay the expenses of operation
ghould the astate selze a utility that 1s not ocollecting
enough revenue to meet 1ts expenses. If the state goverfh-
ment only seized profitable utilities, the intent of the law
would not be fulfilled.

Since the state governmont would be foreed to seize
a utility regordlessc of 1ts finanoisl oonditlion, a convenient
method would bs provided for management to retain their Jobs
end stay in business during a business depression. The
moment a utility began to lose money and/or was refused rate
increases by the regulatory oommlsaion, managgment oould
ocause a work stoppage foreing state selzure. The selzure
woilld force the state to employ and pay the workers and proe
vide the utility with a method of staying in operation during
the lull in bueiness. The New Jersgey act whioh forces
settlement after seizure, of oourse, avoids this possibillty.

The Virginia statute is the only aot which omits the
right of the individual to quit his Job. Bince strikes are
permitted, this right has been left out. However, this
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eppears to be a weakness.

After the workers have been polled under the Virginia
lawy and assuning they have gona %o work for the state, there
would be no right to qult the job for employment elsewhere.
This would constitute a type of involuntary servitude for it
would mean that the state could foroé the workers, once they
have agreed to stay on to work.for the state, to remain at
thelr posts regardless of individual preférenoe.

Further, the guarantee of the right of tho individusl
to quit hls Job seems basic to the individualls freedonm.
Although the Virginia sot has not been tested in the courts,
involuntary servitude has been a lsading question in the
test cases elsewhere.” It is possible that the Virginia law
might be unoonstitutional because of i%s lack of a guarantee
of this basic right of the individusl.

In addition to the wezknesses of the laws themselves,
there are several weaknesses that appear in the application
of the statutes.

As noted in Chapter VII, the laws have tended %o
become g political. question. The laws were designed to pro-
vide continued service to the consumers, not to be a campalgn
issue or a "politicsl football®". The possibility of pollities
and the use of the laws for politloal advantage is unfortunate.

7 See P 78, point #1 union brief filed in State v.
Traffic Telephone Workers Federation of New Jersey.
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Perhaps this 1s a nabtural consequence of attempting to deal
with labor relations through state leglslation. Nevertheless,
1t seems to be & weakness of the applloétioﬁ of the laws for
they were designea to cope with a definite eeonomio problem
and have instead beoome a politlcal problen.

Another weakness in the application of the lawe is
the tendenoy to fail to protect the consumer. Labor is given
" a ohance to plead their case before an arbitration board and
many of the rights of labor, suoh as the right to bargain
and to quit their Jobs, are specifically guaranteed. The
- utilities are protected in their rights to bargalning and
through the "wise! presentation of arbitration deoisions,
the utilities are able to get rate inoreases in an easier
manner from the regulatory commissions. However, nowhere in
the statutes have the rights of the oconsumer been considered.

Labor asks and may receive wage inoreases. Theso
wage increases are taken before the regulatory commissions
and rate 1nefeases may be granted to the utilifies. There-
fore, the demands of labor may be satisfled and the rate of
return may be maintained for the utilities. It is only the
unfortunate consumer who is caught in the middle and foroced,
not only to put up with service stoppages should they come
about in the prooess of the settlement of the dispute, but
to pay higher bills as well. Although the regulatory

commissions are undoubtedly attempting to proteot the
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consuming publie, it is unlikely that they would refuse rate
lncreeses ﬁhgn the utilities have been forced to gilve.wage
incfeases'by comﬁulsory arbitrations, a matter 6verfwhlch
_the commissions have no oontrol. 'Therefore, it 1s the
eonsumer cf the utility servioe who directly or 1nd1reot1y
pays the Dbill. ‘

It 18 regrettable that the lawa are based, to some
extent, on the principle of oompulsion. i% seems unfortunate
that we are not able to find some other method'Of solving
labor disputes without-having to force_lndivldﬁéls‘to perform
acts under the threat ot compulsion. This refleots the basile
weakness that the laws, not 1ooktng to the underlying causes
of labor disputes, take the short run method or rorcing
settlement on the parties in dlsagreement. The laws do not
seem to dbe deéigned to find aﬁé correet the baslc oguses of
labor diffieulties. Rather, they seem to be designed with
the 1dea ot4cont1nu1ng the service to the consumer regardlese
of the long run effects of suohla polioy of compulsicn or the
failure to £ind the basic omuses of aisputes.

Perhaps 1% 13 too soon to make an evaluztion of this
legislation. Some of the statutes, the New Jersey act for
example, have been changed and are in the process of ohange.
Therefore; any generaiiaétion ﬁust~consider'the oven—gll
legislation and not the barticular statute. PFurther, the
laws have been déerativetbut-a short period and the experience
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gained under the statutes is incomplets,

Nevertheless, it seems possible from the small
amount of information avallable to draw twe preliminary
'egnclasions; Pirst, 1if oontimaity of serviee is the only
arizefian,uéeﬁ to evaluate this typs of legislation, then
the laws are s suceess. They have prevented strikes and
%hayzhava continued the service to the consumer. Therefors,
in this respect they are suceessful.

1See@nﬁ, it the effecis on labor relations are ocon-
sidered, 1t 1s doubtful that the laws are a suscess. They
do not consider the long run effects of oompulsion, they
impose a etatiec procedure upon the settlement of labor dias-
puter and they fall to asttack the baslic causes of dlsagree-
ment, thus oreating a short run eorisis in the long run,
Therefore, the laws aid in bringing about what they seek to
remedy and avoid. ¥hen any other standard except continuity
of service is used in evaluating the worth of this type of
legislation, the laws preve %@nmﬁst&wt&ry.
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GUESTIONNATRE ~ LABOR ORGANIZATION

(Please check one in each olassification)

1. General opinlon of gtatutes
06.6% Batisfactory '

93.3% Unsatisfactory
' - No opinton

2. Beneficial {in regard %o wages, hours and working
conditions)

They have benefited us greatly in regard to wages,

hours and working conditions

They have benefited us at times in regard ﬁs<Wagea,

hours and working conditions

' They have benefited us ravsely in regard to wages,
‘hours and working canﬁitiona

No answer

Union strength {membership)

2 The lawe have improved our relative strength

*{‘ {inereased our membership)

20.2%4 The laws have been detrimental to our relative

- strength (decreased membership)

46.6% The laws have not affected our relative strength
—  (constant membership)

26.6% No answer

4. Arbitration decisions
06.6% The results of the arbitration deoislons have
’ " generally been favorable %o labor .
53,58 The results of the arbifration decisions have
_— generally been unfavorable to lghor
20.0% The results of the arbitration deoisions have
—  generally been neither favorable nor unfaborgble
to labor '

£20.08 No answer

5. Relations with companies (employers) '

oe.sg Qur relations with the employers have been {mproved
by these laws

Qur yrelations with the employers have been worsened

by these laws

Our relstions with the employers have not been

affected by these laws
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6. Bargaining position

06,6% The laws have improved our general bargaining position

80, The laws have been detrimental to our general bargain-
ing position : ‘ '

13.3%2 The laws have not affected our general bargaining
position

7. Pines
46.6% The fines imposed by the laws are too severe
The fines imposed by the laws are inadequate
. The fines imposed by the lsws are adequate
53.3 No anawer
7 (Have the fines ever been imposed on you? '
yes 100% no)

8. (In states requlring compulsory arbitration) Compulsory

. arbltration
The compulsory arbitration provisions are too severe
The ocompulsory arbitration provisions are insufficient
The compulsory arbitration provisions are adequate

No answer

9. (In etates with seizure provisions) Selzure
40.2% The seizure provielons of the laws are too severe
. The seizure provigions of the laws are insufficient

06.6% The seizure provisions of the laws are adequate
6, No ansgwer

e

10. Approach to the problem of contimued service
This type of law 1s the best approach to the problem
Government ownership 1g the best spproash to ths

problem

O
(v [
L ] L ]
L,

13.3 Regulation by existing regulatory bodles is the best
’ gpproach to the problem
66.6% No regulation at all is the best approach to the

problem

Your comments on any or all of the above opinloné or answers
would be weloomed and appreciated.
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QUESTIONNAIRE - MANAGEUMENT ORGANIZATION

(Please ocheok one 1h eaoch classification)

1. General opinion of sgtatutes
50.0 Satisfactory
0.0%2 Unsatisfactory

No opinion

2. Benefiolal

08.3% They have benefited us greatly
58.5% They have benefited us rarely
3.3% They have benefited us at times

3. Arbitration deoisions

08.3% The results of the arbitration deoisione have

generally been favorable to management

41.6% The results of the arbitration deoisions have
generally been unfavorable t¢ managemsnt

3% The results of the arbitration deoisions have
generally been nelther favorable nor unfavorable

to management

:

&

Wage lnoreases

Arbltration deolsions have tended tc increase wages
without Justiflcation

Arbitration decisions have tended to hold back wages
without Jjustiflcztion

NS
E»

33.3% Arbitration deoiesions have had no effect on wages

265.0 No answer

5. Re 1ations with employees

1 .6@ Our relations with employees have been Amproved by
the lawa _ 4

26.0% Our relations with employees have been worsened by
the laws

50.0% Our relations with employees have not been affected
by the laws

08.3 No answer

6. Bargalning position
£26.0 The lawe have improved our bargaining position
80. Theiiiws have been detrimental to our bargaining
position
16.8%4 The laws have not affected our bargaining poasition
0% No snawer
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7. Costs of advertlaing labor policy
08,3% The laws have inoreased the costs of advertiaing
our lgbor poliey
The laws have desreased the costs of advertising
our labor policy
58.3% The lawas have not affected the costs of advertising
our lgbor policy

53.55 No answer

8. Flnes ‘ ,
The fines imposed by the laws are too severe
The. fines imposed by the laws are insuffiocient
30.5% The fines imposed by the laws are adequate
N3 No answer
(Have fines ever been imposed on you?
——__7Yyee 100% no)

9. (In states reguiring compulsory arbitration) Compulsory
arbitration -
16.6 The compulsory arbitration previsions are too severe
18, 6 The compulsory arbitration provisions are insufficlent
The compuleory arbitration provlslone are adequate
No answer. N

10. (In states with seizure provisions) Seigzure
08.3% The selzure provislons are too severe

The seizure provisions are insufficlent
35.3% The selzure provisions are adequate
8.3% No answer -

11. HMove towards publle ownership

The laws have tended to move public utilities toward

public ownership

The laws have tended to prevent movement toward

publie ownership

5.0% The laws have not affected the question of public
ownership

£5.0f MNo answer

12. Approach to the problem of continued service

6.86¢4 This type of law 1s the best agpproach to the problem
Government ownership is the best approach to the
problem

Regulation by existing regulatory bodies 1s the best
approach to the problem

No regulation at all is the best spproach to the
problem

. No answer

:

Your comment on any or all of the ébove opinions or answers
would be welcomed and gppreclated.
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