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Abstract

This article examines in detail an example of legislation that redefines the scope of permissible public health
intervention and provides procedural protections compatible with modern precedent—the Minnesota Health
Threat Procedures Act. This Act is an appropriate subject for close study because it is intended to be
responsive to the general concerns raised by the commentators: the narrowing redefinition of the scope of
coercive public health intervention and the addition of suitable procedural protections. Coercive public health
legislation merits close attention because it inevitably invokes a clash of three important values. The purpose
of the legislation is the protection of the public's health. This end, when implemented through coercive means,
conflicts necessarily with the liberty and autonomy of individuals. As a by-product, the legislation may
produce injustice in the form of discrimination against and stigmatization of individuals who are infected with
HIV or afflicted with AIDS.
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1. Hearst & Hulley, Preventing the Heterosexual Spread of AIDS, 259 J. AM.A. 2428
(Apr. 22, 1988) (AIDS, an “unprecedented public health threat[,] . . . is growing
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504 WILLIAM MITCHELL LAW REVIEW [Vol. 14

rus?2 (HIV), and its always fatal manifestation, AIDS3, has
spurred proposals to check the epidemic using the police
power of the State to enact coercive public health measures.
Some of the proferred measures would entail massive and
widespread curtailment of liberty and privacy.*

Responsible commentators, in both the legal and public
health areas, reject these extreme measures on grounds that
they pose significant constitutional®, ethical® and health policy
problems.” These commentators relegate coercive interven-
tion to the margins of a public health strategy whose central
goal is producing voluntary behavior change among those at
high risk for the disease.8

Coercive public health interventions are not new. Quaran-
tine, isolation® and compulsory medical testing are traditional
and, as recently as a generation ago, ubiquitous tools of public

rapidly.”). There is some evidence that the spread of the HIV epidemic is slowing, at
least in some subpopulations. Curran, Jaffe, Hardy, Morgan, Selik & Dondero, Epide-
miology of HIV Infection and AIDS in the United Stales, 239 SciEnce 610 (Feb. 5, 1988)
[hereinafter Curran & Jaffe].

2. For a complete medical and epidemiological description of HIV, see McGui-
gan, The AIDS Dilemma: Public Health vs. Criminal Law, 4 Law & INEQUALITY J. 545,
562-67 (1986); Curran & Jaffe, supra note 1.

3. See McGuigan, supra note 2, at 566-67.

4. Proposals include quarantining persons infected with the AIDS virus or ill
with AIDS, see Krieger & Lashof, AIDS, Policy Analysis and The Electorate: The Role of
Schools of Public Health, 78 Am. J. PuB. HEALTH 411 (1988); and screening of large
segments of the population for HIV infection. See Dickens, Legal Rights and Duties in
the AIDS Eptdemic, 239 SciEnce 580, 584 (1988).

5. See McGuigan, supra note 2, at 545; Merritt, Communicable Disease and Constitu-
tional Law, 61 N.Y.U. L. REv. 739 (1986) [hereinafter Communicable Disease]; Merritt,
The Constitutional Balance Between Health and Liberty, HasTINGs CENT. REP., Dec. 1986,
at 2; Orland & Wise, The AIDS Epidemic: A Constitutional Conundrum, 14 HoFsTra L.
REev. 137 (1985); Parmet, AIDS and Quarantine, 14 HorsTRA L. REv. 53 (1985); Note,
The Constitutional Rights of AIDS Carriers, 99 Harv. L. REv. 1274 (1986).

6. See Bayer, Leving & Wolf, HIV Antibody Screening, 256 J. AM.A. 1768 (1986);
Macklin, Predicting Dangerousness and the Public Health Response to AIDS, HASTINGs CENT.
REP., Dec. 1986, at 16.; Walters, Ethical Issues in the Prevention and Treatment of HIV
Infection and AIDS, 239 Science 597 (1988).

7. See Francis & Chin, The Prevention of Acquired Immundeficiency Syndrome in the
United States, 257 J.A.M.A. 1362 (1986); Mayer, The Epidemiological Investigation of AIDS,
HasTinGgs CENT. REP., Aug. 1985, at 12.

8. Gostin & Curran, The Limits of Compulsion in Controlling AIDS, HASTINGS CENT.
Rep., Dec. 1986, at 24; Macklin, supra note 6, at 16.

9. The terms “quarantine,” and “isolation’’ are often used interchangeably. In
their technical senses, “‘quarantine” refers to the separation of individuals in order to”
determine whether they are infectious, while “‘1solation” refers to the precautions to
be taken to prevent the transfer of communicable disease. Gostin & Curran, suprae
note 8, at 26.
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1988] COERCIVE PUBLIC HEALTH INTERVENTIONS 505

health.1® Public health officials have had broad discretionary
power to test, confine and treat persons who have, or are sus-
pected of having, communicable diseases.!! Coercive meas-
ures for the control of communicable disease were considered
the paradigmatic exercise of the State’s police power.!2 Ofhi-
cial coercive intervention to protect public health therefore es-
caped constitutional scrutiny in all but the most egregious
circumstances.!3

Most of the AIDS-inspired legal commentary on these reme-
dies has worried about the consequences of the traditional
hands-off legal doctrine in the age of AIDS. The burden of
these commentators’ arguments is that wholesale isolation and
quarantine of HIV carriers or AIDS victims ought to be ana-
lyzed differently from wholesale isolation and quarantine of
casually spread diseases, such as tuberculosis or smallpox.
The commentators have argued convincingly that the public
health would not be served by massive internment or isolation
of HIV carriers or AIDS victims, and that modern notions of
substantive due process ought therefore to strike down such
irrationally overbroad measures.'* They generally add, with-
out significant discussion, that narrowly drawn coercive meas-
ures are appropriate and constitutional as long as they
incorporate modern notions of procedural due process.!®

Acceptance of these conclusions entails the need for legisla-

10. Parmet, supra note 5, at 53. See also Dickens, supra note 4, at 584 (during
World War I more than 30,000 prostitutes confined under quarantine laws); Merritt,
supra note 5, at 2. i

11. Parmet, supra note 5, at 58; see also MINN. STaT. § 144.05 (1987).

12. Jacobson v. Massachusetts, 197 U.S. 11 (1905) (permitting mandatory immu-
nization for smallpox); Baker v. Strautz, 386 Ill. 360, 54 N.E.2d 441 (1944) (control
and preservation of public health among most important measures subject to the
police power).

13. Compare Baker, 386 Ill, at 362, 54 N.E.2d at 443, (14th Amendment does not
limit police power of the state in the control of communiable disease) with Won Wai
v. Williamson, 103 F. 1 (N.D.Cal. 1900) (racially motivated quarantine orders uncon-
stitutional); Huffman v. District of Columbia, 39 A.2d 558 (D.C.Ct. App. 1944) (pros-
ecution for failing to comply with mandatory testing order not supported by
*“reasonable suspicion”). See also Merritt, supra note 5, at 2.

14. Communicable Disease, supra note 5, at 778; Note, supre note 5, at 1281-84.

15. See Gostin & Curran, supra note 8, at 27; Communicable Disease, supra note 5, at
779 (courts might approve quarantine of those who knowingly engage in high-risk
activities or who lack “‘mental competence to avoid those activities”); Parmet, supra
note 5, at 58. See also Greene v. Edwards, 164 W. Va. 326, 263 S.E.2d 661 (1980)
(fourteenth amendment requires procedural protections in tuberculosis commitment
case).
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tion or administrative regulations'® redefining the scope of
permissible public health intervention and providing proce-
dural protections compatible with modern precedent. To
date, only a few states have enacted such legislation,!? but the
number will probably grow.!8

This article examines in detail one of these legislative van-
guards, the Minnesota Health Threat Procedures Act.!'® This
Act is an appropnate subject for close study because it is in-
tended to be responsive to the general concerns raised by the
commentators: the narrowing redefinition of the scope of co-
ercive public health intervention and the addition of suitable
procedural protections.2¢

Coercive public health legislation merits close attention be-

16. Existing public health laws give public health officials broad discretion to in-
tervene, and/or broad discretion to promulgate the rules defining the scope of public
health intervention. See infra notes 70-87 and accompanying text (discussing history
of coercive public health measures in Minnesota). See also Gray, The Parameters of
Mandatory Public Health Measures and the AIDS Epidemic, 20 SurroLk UL. Rev. 505
(1986) (discussion of Massachusetts statutory scheme).

This authority is often arguably broad enough to cover intervention to prevent
the possible transmission of HIV. In some cases, administrative regulations could be
used to provide the narrowed focus. The wiser course would, however, be to make
the changes legislatively. Major changes in public health policy, like those under
discussion here, should be publicly debated in a legislative body which is politically
responsible to the public. Further, administrative bodies may not have the authority
to shape the procedures to be followed by the judiciary. See Draft, Minnesota Depart-
ment of Health Discussion Paper on Non-Compliant Human Immunodeficiency Vi-
rus Carriers, Nov. 1986, at 5-7 [hereinafter Draft].

17. In an October 1987 report, the United States Public Health Service listed
seven states, in addition to Minnesota, which had enacted quarantine-like measures
for the control of AIDS appliable to the general population: Alabama, Colorado,
Florida, Illinois, Indiana, North Carolina and Oregon. U.S. Dept. of Health &
Human Services, The Public Health Service, AIDS, A Public Health Challenge, State
Issues, Policies and Programs, Vol. 3, Resources Guide, at 87-126 (Oct. 1987) [here-
inafter Public Health Challenge]. The Public Health Service listing is incomplete. In
particular, the list omits comprehensive Texas and Washington legislation passed
since mid-1987. See Tex. Sess. Law Serv., Ch. 543, § 21 (Vernon) (to be codified at
Tex. REv. Civ. STaT. art. 44190b-1, §§ 8.01 - .46 (Vernon 19xx)); 1988 Wash. Legis.
Serv., ch. 206 (West).

18. The amount of AIDS-related legislation is growing geometrically. Dickens,
supra note 4, at 585.

19. Minn. Start. §§ 144.4171 - 4186 (Supp. 1987).

20. The Act was conceived by the Minnesota Department of Health, which set
out its intentions in a Draft discussion paper. See Draft, supra note 16. The Draft
notes that existing disease control statutes ‘‘predate several decades of court deci-
sions on individual constitutional rights,” and that the epidemiology of HIV differs
from that of other infectious diseases. It concludes that these facts *“require that
traditional disease control interventions, including those for non-compliant carriers,
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1988] COERCIVE PUBLIC HEALTH INTERVENTIONS 507

cause it inevitably invokes a clash of three important values.
The purpose of the legislation is the protection of the public’s
health. This end, when implemented through coercive means,
conflicts necessarily with the liberty and autonomy of individu-
als. As a by-product, the legislation may produce injustice in
the form of discrimination against and stigmatization of indi-
viduals who are infected with HIV or afflicted with AIDS.2!

The conflict of values can be expected to manifest itself in
the legislative process. As with all such conflicts, clarity is a
critical, though elusive, starting point in the effort to reach an
optimal reconciliation of these values.2?2 The community must
be clear on the values, or public policies, which are the ends of
the legislation. It must also understand at a detailed level the
operation of the means chosen to reach those ends.

The need for careful analysis of coercive public health legis-
lation 1s heightened by a combination of factors unique to
AIDS. AIDS is, at present, incurable, and persons who become
infected with the virus are thought to remain so for life.23
Thus, public health intervention cannot be justified on a parens
patriae basis.2* Since there is no cure for the condition, there is

be modified to fit both the epidemiology of the virus and evolving constitutional
law.” [d. at 5.

This was also the purpose of the legislation’s sponsors. See, e.g., Testimony of Rep-
resentative Greenfield, Hearing on H. F. 1976 Before House Subcommitiee on Physical and
Mental Health, 75th Minn. Legis., 1987 Sess., Apr. 22, 1987 (audiotape) (legislation
will narrow Health department’s existing authority and impose procedural
protections).

21. Walters, supra note 6, at 597. This author describes an “ethical” framework
for evaluating AIDS public policies. The framework requires an examination of three
considerations, corresponding to the values identified in the text. The protection of
health is accounted for in the consideration of the “‘outcomes . . . benefits and harms,
of the policies;” the injustice of discrimination and stigma in “the distribution of
those outcomes within the population.” Other equivalent formulations of these con-
siderations are ‘“‘well-being, equity and respect” and ‘‘beneficence and
nonmaleficence, justice, and respect for autonomy.” Jd. at 598.

22. The quest for a shared preception of the value-reconciliation process is ham-
pered by the fundamentally differing perspectives of the stakeholders in the process.
In the Minnesota experience, public health officials and liberal legislators viewed the
legislation as enlightened reform, while civil libertarians and gay groups perceived
the legislation as creating broad powers of intervention. See Draft, supra note 16, at 5.
See generally Testimony of Representative Greenfield, supra note 20.

23. Macklin, supra note 6, at 19.

24, Cf. State v. Snow, 230 Ark. 746, 324 S.W.2d 532 (1959) (parens patriae basis
for tuberculosis isolation order). The parens patriae doctrine might be advanced to
Justify intervention aimed at preventing a person from contracting the HIV infection.
It could not justify intervening with respect to a person who is already a carrier of the
virus.
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no natural ending point for coercive intervention.25> The infec-
tivity rate of HIV is extremely low.26 Though the main routes
of transmission of the virus are known, accurate information is
lacking on the efficacy of transmission by various means, the
cofactors which contribute to transmission, and the incidence
of infection in the population as a whole and among various
subpopulations.?” The fact that a person is a carnier of the vi-
rus is invisible and not always deducible from unique signs and
symptoms.2® Infection by the virus is distributed unevenly
within society, with higher incidence among groups tradition-
ally subjected to stigma and discrimination.2? Voluntary and
widespread changes in behavior are important — perhaps criti-
cal — conditions for checking the epidemic.? These changes
require the collection of accurate information about the epi-
demic and the ability to transmit accurate and meaningful in-
formation to persons at high risk of exposure to the virus.3! A
high level of trust for the health system among the populations
at high risk for the disease is a precondition for the success of
these voluntary efforts.32

These factors combine in a complex manner which makes
the design of legislation for coercive intervention difficult and
important.3?® A thorough examination of the vanguard legisla-

25. The Minnesota Act requires that commitment under the Act terminate when
the respondent “is made noninfectious, or completes a course of treatment pre-
scribed by the court,” neither of which has any applicability to carriers of HIV. Minn.
Stat. § 144.4180, subd. 1(8) (Supp. 1987). Otherwise, commitments under the Act
are limited to six months “‘unless the commissioner shows good cause for continued
commitment.” 7d.

26. Hearst & Hulley, supra note 1, at 2430. The infectivity rate 1s the likelihood
that the virus will be transmitted from a carrier to a noncarrier on a given encounter.
It is much lower for HIV than for other sexually transmitted diseases. /d.

27. 1d.

28. Id.

29. Homosexual men, IV drug users, and some subgroups of blacks and Hispan-
ics have the highest incidence of infection. Curran & Jaffe, supra note 1, at 611.

30. Becker & Joseph, AIDS and Behavioral Change to Reduce Risk: A Review, 78 AM.
J- Pub. HEaLTH 394, 408 (1988); Fineberg, Education to Prevent AIDS, Prospects and Ob-
stacles, 239 Science 592 (1988); Gostin & Curran, supra note 8, at 25.

31. Fineberg, supra note 30; Walters, supra note 6, at 599.

32. Francis & Chin, supra note 7, at 1363 (discussion of contact tracing).

33. Legislators must determine.what level of coercive intervention should be au-
thorized. This problem would be relatively simple if any increase in coercive inter-
vention produced a net increase in public health benefit. The legislative task would
then be to identify the level at which the benefit of an increment of coercive interven-
tion outweighed the corresponding decrease in personal autonomy.

The problem is not this simple because increasing coercive intervention will at
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tion 1s therefore a critical step in the fight against the AIDS
epidemic. The analysis of this legislation proceeds in four sec-
tions. In the first, a set of general criteria for judging coercive
public health legislation in the context of the AIDS epidemic is
outlined.3* Second, a broad overview of the Minnesota Act is
provided. Third, those provisions which define the threshold
criteria for triggering coercive intervention are explored in
some detaill. These sections are chosen for in-depth scrutiny
because it is within these that the complex interplay of values
and policies is most robust.3> Finally, the Article concludes
with an evaluation of the broad policy choices the Act entails.

I. CrITERIA FOR EvaLuaTiON OF COERCIVE HIV-RELATED
PuBLic HEALTH LEGISLATION

This section identifies a proposed set of three axioms and a
number of corollaries drawn from the axioms for the evalua-
tion of coercive public health legislation aimed at checking the
spread of AIDS. The axioms are applications of the three com-
monly accepted ethical imperatives governing coercive public
health intervention.36

some point begin to produce a net decrease in benefit to the public health. Coercive
intervention programs have a negative impact on public health efforts which require
voluntary cooperation. The net detriment to the voluntary program produced by an
increase in coercive intervention may exceed the net increase in benefit produced by
the extra coercive intervention. See Gostin & Curran, supra note 8, at 28.

At least one commentator concludes that the complexities and uncertainties
characterizing the AIDS epidemic make suitable legislation impossible to draft. Mc-
Guigan, supra note 2, at 573.

34. Minnesota’s legislation, like that of a number of other states, is not applicable
solely to HIV carriers. Because the characteristics of other diseases are so different
from those of HIV, much of the analysis of this paper will not be directly relevant to
the law’s applicability to carriers of those other diseases. Since the Minnesota law
was prompted by, and is clearly aimed at, the AIDS epidemic, see Draft, supra note 16,
at 4, it is appropriate to focus attention on that aspect of it.

35. See supra note 33. The other candidates for close analysis in coercive public
health legislation are provisions for procedural protection and protection of confi-
dential information. Procedural protections are important, but their policy analysis
does not differ significantly from the analysis of procedural issues in other contexts,
such as civil commitment, in which those issues have been well-defined and explored.
See, e.g., Janus & Wolfson, The Minnesota Commitment Act of 1982: Summary & Analysis, 6
HaMmLINE L. Rev. 41 (1983); Janus, CiviL COMMITMENT IN MINNESOTA (1986). The
problems of privacy and protection of sensitive data are not unique to the coercive
public health system. Those issues are briefly touched on, but a thorough explora-
tion is beyond the scope of this Article. See generally infra note 137 and authorities
cited therein for a discussion of these issues.

36. See supra notes 6, 21.
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510 WILLIAM MITCHELL LAW REVIEW [Vol. 14

Axiom 1: Public health intervention ought to be coerced
only when the intervention will produce a net benefit to
society.

Axiom 2: Human autonomy and freedom ought to be
respected.

Axiom 3: Injustice, in the form of discrimination and
stigma, ought not to be increased or facilitated by the
intervention.

The following corollaries flow from one or more of these
axioms: .

Corollary 1: Last resort principle. Coerced intervention
should be undertaken only as a last resort; that is, only when
non-coercive methods have been fully explored and tried, and
it i1s determined that they will not, alone, control the epidemic
or reduce the harm to individuals.3”? This follows from axioms
1 and 2. Coercive public health intervention uses people as a
means to an end. It is therefore disrespectful of their auton-
omy. This disrespect is minimized if coercion is used only as a
last resort; that is, only when non-coercive methods cannot
achieve the desired ends.38

Corollary 2: Appropriate scale. Except for those cases de-
scribed in corollary 3, the judgments required in axiom 1 and
corollary 1 should be made at the level of populations rather
than individuals. That is, intervention should not be coerced
unless coercive intervention of the sort proposed is necessary
for, and likely to make a material difference on the course of
the epidemic in a given population.3?

37. See Draft, supra note 16, at-14 (“[R]estriction of an individual’s personal lib-
erty should only be undertaken as a last resort, when less restrictive measures have
been proved to be inadequate.”). See alse Becker & Joseph, supra note 30, at 408 (“To
call for quarantine is, in essence, to announce that we have given up in our attempts
to facilitate [AIDS-relevant] behavior[al] change. Evidence reviewed here suggests
this is certainly not necessary . . . .”); Walters, supra note 6, at 599-600 (presumption
in favor of voluntary public health programs should be “overridden only as a last
resort, after voluntary alternatives have been vigorously employed and have failed,
and only if there is a reasonable hope that a mandatory program would succeed,” as
voluntary programs have not received sufficient trial yet).

38. Compliance with the last resort principle minimizes, but does not eliminate,
disrespect for the autonomy of individuals. In the conclusion of this Article, the ar-
gument is made that the Act sets up a dangerous precedent if it authorizes locking
people up to protect against predicted future autonomous behavior. See infra text
accompanying notes 289-95.

39. See Brandt, AIDS in Historical Perspective: Four Lessons From the History of Sexually
Transmitted Diseases, 78 AM. ]J. PuB. HEaLTH 367, 370 (1988). Previous quarantine
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Corollary 3: The judgments of axiom 1 and corollary 1 may
be made at the level of individuals, rather than populations,
where circumstances diminish the consensual nature of the be-
havior which may lead to exposure.

Corollanes 2 and 3 embody a distinction which is important
in understanding and evaluating coercive public health legisla-
tion aimed at the AIDS epidemic. This is the distinction be-
tween harm or nisk to individuals, and harm or rnisk to the
collective, to the public health.4® The distinction is important
because of the need to justify coercive measures. Coercive in-
tervention 1s justified only when some serious harm is pre-
vented by the intervention, and the harm cannot be prevented
without the intervention. The measurement and significance
of harm depends on its context.4!

In the context of the AIDS epidemic, harm or risk to individ-
uals generally cannot justify coercive intervention because the
individual at risk can, if he or she wishes, avoid the risk. AIDS
is generally spread by consensual contact.#? Individuals can
choose to avoid risky situations.#3 In general, then, coercive

measures directed at venereal disease had “‘no apparent impact on rates of infec-
tion. . . . From an ethical and legal viewpoint, the first question that must be asked
about any potential policy intervention is: Is it likely to work?”’ Id. See also Walters,
supra note 6, at 599-600.

40. See, e.g., Becker & Joseph, supra note 30, at 408: *[T]he public health concern
is inevitably somewhat different {from the concern with reducing an individual’s nisk
of infection with HIV]. Here, the question is not how an individual might avoid risk
but how a population might avoid further transmission of an infectious agent.”

41. For example, the acceptability of the risk of sex while using condoms de-
pends on the context in which it is evaluated. While use of condoms greatly reduce
the risk of transmission of HIV, their use does not eliminate the risk. From the point
of view of an uninfected individual, the risk arising from a series of sexual encounters
with an infected person may be unacceptably high, even if condoms are used. See
Hearst & Hulley, supra note 1, at 2429. From the point of view of the public health,
however, sex with condoms may be judged to pose an acceptable risk since condom
use significantly retards the spread of HIV in the population. See Fineberg, supra note
30, at 594,

42. This argument does not, of course, apply to those situations in which expo-
sure is involuntary. This case is discussed below.

43. The choice open to individuals is real, not merely theoretical. The choice
flows from three facts about HIV. First, it is transmitted only through intimate con-
tact, generally sexual contact and needle sharing. These are not activities in which
individuals accidentally or inadvertently engage. Second, due to the extremely low
infectivity rate of HIV, see supra note 26, an individual must generally be quite persis-
tent in his or her risky behavior in order to contract HIV. Thus, BIV is not likely to
be transmitted because of one “mistake” or slip which leads a person to engage in
one instance of risky behavior. Finally, the level of public awareness of the modes of
transmission of HIV is exceedingly high. In a recent survey, for example, 97% of all
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512 WILLIAM MITCHELL LAW REVIEW [Vol. 14

intervention is not necessary in order to protect competent in-
dividuals from exposure to the disease.

Where exposure to the virus is not the result of highly volun-
tary action, the justification for coercive intervention would be
much stronger.#* Harm to “involuntary transmittees” thus
could help to justify coercive intervention.*5

For clarity, the term “countable” is used to identify harm
that is of the type which can justify coercive intervention. Us-
ing this term, it can be generally said that HIV transmission to
competent individuals is not countable harm.+6

Harm or risk to the collectivity, the public health, might jus-
tify coercive intervention even in the absence of countable
harm to individuals.*? Countable harm to the public health is
not simply the sum of the countable harm to the individuals
who make up the public.#8 Society has collective or community
interests which are separate from those of individuals. These
are the interests that allow fluoridation laws,*® motorcycle hel-

Minnesotans knew that AIDS is spread by sexual contact. Minneapolis Star Tribune,
Jan. 18, 1988, at 1E. Awareness is high, as well, among drug addicts. See Fineberg,
supra note 30, at 595. '

These facts distinguish HIV from other contagious diseases. Tuberculosis, for
example, is spread through “sharing air.” AMERIcAN THORACIC SOCIETY, CONTROL
oF TuBercuLOs1s 12 (1983). Other sexually transmitted diseases are highly infective;
they have a high likelihood of tranmission after just a few risky encounters. See
Hearst & Hulley, supra note 1, at 2430.

44. Examples of non-voluntary transmissions are exploitive relationships involv-
ing minors or otherwise vulnerable individuals, encounters involving active deceit
about the carrier-status of one of the individuals, coerced sex and perinatal transmis-
sion of HIV to newborn infants.

45. For the most part, actions falling into this category are illegal and thus al-
ready subject to the coercive intervention of the state in the criminal justice system.
Whether the risk of perinatal transmission of HIV would justify coercive intervention
is highly problematic, involving questions of procreation, contraception and abor-
tion, all of which are rights of constitutional dimension. Sez supra note 5 (commenta-
tors raising constitutional issues regarding regulation of HIV carriers).

46. This distinguishes HIV from other communicable disease. For diseases
which are more casually and readily transmitted, individual harm may well be
countable.

47. See generally Beauchamp, Community: The Neglected Tradition of Public Health,
HasTiNGs CENT. REP., Dec. 1985, at 28.

48. See id. at 29.

[Plublic health and safety are not simply the aggregate of each private indi-

vidual’s interest in health and safety, interests which can be pursued more

effectively through collective action. Public health and safety are community

or group interests. . . .

Id.

49. Minnesota State Board of Health by Lawson v. City of Brainerd, 308 Minn.

24, 241 N.W.2d 624, appeal dismissed, 429 U.S. 803 (1976).
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met laws, and government sponsored anti-smoking cam-
paigns.®® With respect to each of these, there is no countable
individual harm since individuals can protect themselves from
the dangers of tooth decay, head trauma and lung cancer
through voluntary action. Nonetheless, the community’s inter-
est in its collective health is sufficient to justify government in-
terference with individual choices. In this sense, it could be
said that risk of harm to the public health is “countable” in the
justification of coercive intervention.

This is not to say, of course, that any risk to the public health
justifies any coercive intervention. The intervention proposed
for HIV carriers is quite serious: it implicates the individual’s
rights to privacy! and liberty.52 The justification must be cor-
respondingly weighty.53

This Article suggests that only the control®* of epidemics is a
public health interest weighty enough to justify severe incur-
sions on an individual’s privacy and liberty. By epidemic, the
Article refers to the rapid and wide spread of contagious dis-
ease. It is the fear that AIDS is an epidemic — that the reser-
voir of virus?? in the human population is increasing — which
1s the cause of the gravest concern.>¢ Epidemics threaten the
very existence of populations. They threaten the central inter-
est of society — self-preservation. Hence, the control of
epidemics 1s an interest of sufficient weight to consider inter-
ference with the liberty and privacy interests of individuals.>”

50. See Beauchamp, supra note 47, at 32-33.

51. See Jarvis v. Levine, 418 N.W.2d 139 (Minn. 1988).

52. See Humphrey v. Cady, 405 U.S. 504 (1972).

53. See United States v. Salerno, 107 S. Ct. 2095, 2102 (1987) (need for weighty
Jjustification).

54. See Cutler & Arnold, Venereal Disease Control by Health Departments in the Past:
Lessons for the Present, 78 AM. J. Pus. HEALTH 372, 375 (1988). These authors suggest
that control rather than eradication is the most that can be expected from AIDS pub-
lic health efforts.

55. Brandt, supra note 39.

56. There is doubt about whether HIV is an epidemic, in the sense of a pool of
infection which is increasing in size. See Fineberg, supra note 30, at 593-94. This
author indicates that there is evidence that the rates of infection may be leveling off
in some groups. “It is not certain whether conditions in the United States will sustain
an epidemic in the heterosexual population. The conditions in some urban areas and
geographical regions may be more conducive to a sustained epidemic than in other
areas.” Id.at 594. Fineberg concludes by pointing out that it is prudent to behave as
though an epidemic could be sustained. Id.

57. It might be argued that the financial cost to society of AIDS would justify
coercive intervention. But this argument is defective because the costs associated
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However, coercive intervention could be justified on a public
health, rather than individual, basis only on two conditions.
First, the intervention must be likely to have a material effect
on the course of the epidemic. Intervention cannot be justified
if it does not have any benefit. If the epidemic’s course is de-
termined by factors other than the intervention, then the inter-
vention should not be justified on public health grounds.58
Second, intervention should not be used if the epidemic could
be brought under control without the intervention. This is an
application of the last resort principle.

Corollary 4: Coercive intervention is not the last resort with
respect to a particular individual unless that individual is en-
gaging in behaviors which meet the harm requirements of cor-
ollaries 2 and 3, and will not stop the behaviors in the absence
of intervention. Appropriate services must be readily available
to assist individuals in avoiding behavior which puts them-
selves or others at risk of exposure to the virus.5° Intervention
is not the last resort if the individual will stop without it. The
last resort principle 1s illusory if services necessary to assist vol-
untary behavior change are not available.

Corollary 5: Overbreadth. The appropriate breadth of in-
tervention must be Judged in part by its effect on public health
programs which requnre voluntary cooperation for their suc-
cess. Coercive intervention which reaches too broadly may de-
stroy trust in voluntary programs, or divert scarce resources
from those programs.s®

with AIDS, though substantial, do not pose an extraordinary threat to society. The
cost of caring for an AIDS patient is similar to the costs of caring for patients with
other serious illnesses. The overall costs of AIDS (including such indirect costs as
foregone earnings) has been “small relative to total national health expendi-
tures. . . .”" Bloom & Carliner, The Economic Impact of AIDS in the United States, 239
Science 604, 607 (1988). “The national economy will not face a major shock, at least
into the near future, because the prevalence of AIDS will continue to be small relative
to the prevalence of other serious illnesses.” Id.

58. Intervention might nonetheless be justified by countable individual harm. See
supra notes 44-46 and accompanying text.

The Draft acknowledges that “the outcome of this epidemic in Minnesota will be
largely determined” by voluntary behavior change. Draft, supra note 16, at 1. This
suggests that intervention will rarely be justified on public health grounds.

59. Draft, supra note 16, at 3, 8, 14 (individuals may engage in risky behavior
despite knowledge of its risk for reasons of drug or sex addiction, economic pres-
sures, mental illness or sociopathic tendencies; a lack of the right services may create
difficulty in changing sexual behavior).

60. See Draft supra note 16, at 15. See also Brandt, supra note 39, at 370; Fineberg,
supra note 30, at 596 (importance of “active and sensitive surveillance systems for
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Corollary 6: Standards for intervention should be clearly
delineated; discretionary conduct by officials should be nar-
rowly confined and subject to meaningful review by courts.5!

This corollary follows from axioms 1, 2 and 3. Coercive in-
tervention, in the name of public health, inevitably interferes
with human freedom and autonomy. This interference re-
quires justification. Justification can be meaningful only if the
balance struck between public health and individual freedom is
clear.62

The potential for poorly defined intervention thresholds is
particularly high in the HIV context. The problem flows from
two characteristics of HIV infection. First, HIV infection is in-
visible. Second, HIV has a low infectivity rate.6® As a conse-
quence, there is a wide range of behavior by large numbers of
people which poses a risk of transmitting HIV, but estimates of
the risk of that transmission are quite low and vary by at least
five orders of magnitude.?* Intervention legislation must spec-
ify where along the continuum of risky behavior intervention is
Jjustified. If it does not, public health officials and courts —
guided at most by the principle that intervention must be justi-
fied by some risk of harm to the public health — will have al-
most boundless discretion in determining which degree of risk
justifies intervention.

The stigma and vulnerability of groups at high risk for HIV
infection increase the danger that legislative policy choices will
be ignored by those executing them. Unclearly articulated
standards are easier for public officials to evade.®5 Further, un-
clearly articulated standards may produce the appearance that

tracing the incidence” of HIV); Gostin & Curran, supra note 8, at 25, Walters, supra
note 6, at 599.

61. See infra notes 155-230 and accompanying text for a more detailed discussion
of this standard.

62. See Draft, supra note 16, at 4 (society must decide “what degree of public
health risk it should bear in the name of personal liberty”).

63. Hearst & Hulley, supra note 1, at 2429. The risk of infection from a single
heterosexual encounter is variously estimated to be 1:500, id., or 1:1000, s¢e Rosen-
berg & Weiner, Prostitutes and AIDS: A Health Department Priority?, 78 Am. J. Pus.
HeaLTH 418, 421 (1988) (male to female sexual transmission; female to male trans-
mission may be less risky).

64. See Hearst & Hulley, supra note !, at 2429. The estimated risk of HIV infec-
tion for an individual who has engaged in 500 sexual encounters ranges from 1 in
110,000 to 2 in 3, depending on the risk status of that person’s partners, and on
condom use, :

65. See Draft, supra note 16, at 16 (standard criteria to judge risk and capacity for
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the law 1s subject to abuse. This apparent evasion and abuse
may have a negative effect on voluntary measures to combat
the epidemic.

Corollary 7: The collection and dissemination of informa-
tion relating to the coercive intervention program should be
limited by well-articulated standards which protect the confi-
dential relationship between the at-risk population and service
providers, and which effectively prohibit the use of the infor-
mation for purposes outside of the public health program.%6

This follows from axioms 1 and 3. The collection of infor-
mation held in confidence by doctors and other service provid-
ers can undermine the confidence of the at-risk population in
those service providers, thus producing a negative impact on
voluntary efforts to control the AIDS epidemic.? A similar
negative impact could be created by the appearance of over-
breadth and insecurity in information handling.68 Clarity in
drafting standards can avoid the unnecessary creation of that
appearance.

Corollary 8: If coercive intervention is justified, it must be
the least intrusive appropriate intervention.5°

Subcorollary 8.1: In order to judge which interventions are
“appropriate,” standards for judging the success of interven-
tions must be specified.

Subcorollary 8.2: Appropnate services must be made avail-
able if needed to support less intrusive interventions.”®

II. OvErRVIEW OF THE HEALTH THREAT PROCEDURES ACT
A. A Brief History of Quarantine in Minnesota

Since its territonal days, Minnesota statutory law has author-
1zed public health ofhcials to take steps to control infectious

behavior change needed to “minimize potential abuse of administrative or judicial
authority”).

66. See id. at 18 (need for special sanctions for inappropriate disclosure of infor-
mation relating to non-compliant HIV carrier cases).

67. See, e.g., Public Health Challenge, supra note 17, at 4-1.

68. Id. at 4-2.

69. See Draft, supra note 16, at 16.

70. Guarantees such as the policy that “less restrictive alternatives’ are to be
preferred are illusory if those alternatives are not available. See In re Wicks, 364
N.w.2d 844 (Minn. Ct. App. 1985) (overruling lower court’s commitment order di-
recting county to create suitable and less restrictive alternative to institutional
commitment).
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disease and preserve the public health. The 1851 Revised
Statutes of the Territory of Minnesota authorized the Board of
Health to make “rules and regulations, as they may deem most
effectual, for the preservation of the public health. . .”’7! Viola-
tion of any order or regulation *“duly published” was a misde-
meanor, punishable by a fine not exceeding $100 or
imprisonment not exceeding three months.?2 Upon learning
that an individual was infected with “the small pox or other
contagious disease, dangerous to the public health,” the local
board of health ‘‘may immediately cause him to be removed to
a separate house . . . and shall provide for him nurse and
necessaries. . . .”’?3 Any two justices of the peace were author-
ized to make an order directing the law officers to “‘remove any
person infected with contagious disease.”74

In 1894, the board of health had powers to make “regula-
tions . . . [gluarding against the spread of disease by quaran-
tine. ...”75 A person ‘“suffering from any dangerous infectious
disorder” who was without “proper lodging,” or who was
lodged 1n a room occupied by more than one family, could be
“removed” to a suitable hospital or place for the reception of
the sick upon the order of a justice and the certification of a
qualified medical practitioner or the executive officer of the
board of health.’¢ Persons who violated quarantine orders
were guilty of a misdemeanor.”?

By 1913, specification of the circumstances under which
quarantine could be imposed, and the manner in which it
might be imposed, appeared to have been removed from the
statutes. The Board of Health was given broad authority to
make and enforce reasonable regulations. Upon approval of
the attorney general, and with due publication, the regulations
“shall have the force of law.”’® The Board of Health was au-
thorized to promulgate regulations to

control . . . by . .. appropriate means . . . [t}he treatment, in

71. 1851 Minn. Gen, Laws Ch. 18, § 1.

72. ., §2.

7%. Id., §9. _

74. Id., § 11. The statute did not specify the locations to which a person could be
removed. Presumably, this section gave the public health officials the authority to
implement section 9, which authorized removal to a “separate house.”

75. 1894 Minn. Gen. Laws § 7045.

76. Id., § 7057.

77. Id., § 7063.

78. 1913 Minn. Gen. Laws § 4640,
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hospitals and elsewhere, of persons suffering from commu-

nicable diseases, including all manner of veneral disease

and infection, the disinfection and quarantine of persons

and places in case of such disease, and the reporting of sick-

nesses and deaths therefor.”®

Through 1987, this basic statutory formula remained un-
changed,8® though by 1951 the legislature made clear that no
rules or regulations could provide for “the treatment in any
penal or correctional institution” of persons suffering from any
communicable disease.®! Also, in 1978, the commissioner of
health was given the authority to apply for an injunction to
“enjoin any violation of a statute of rule.”’82 Violation of any
regulation of the commissioner of health remained a
misdemeanor.83
Health department rules in effect in 1987 required that phy-

sicians ‘“‘make certain that isolation precautions are taken to
prevent spread of disease to others.”’8¢ This requirement ap-
plied to persons diagnosed as having a particular disease, as
well as to “carriers,” 1.e., persons “identified as harboring a
specific infectious agent in the absence of discernable clinical
disease.”’®> Physicians were required to report to the commis-
sioner the names and addresses of all ““cases, suspected cases,
and carriers who refuse to comply with prescribed isolation
precautions.”’8¢ Upon receiving a report, the commissioner

““shall seek injunctive relief . . . if the person represents a pub-
lic health hazard.”8?

79. Ild.

80. See MINN. STaT. § 144.12, subd. 1(7) (1987 Supp) (retains unchanged the
1913 language).

81. See MINN. STAT. § 144.12, subd. 7 (1951) (addition of penal correctional lan-
guage to section 144.12, subd. 1(7)).

82. MinN. StaT. § 145.075 (1986) (original version at 1978 Minn. Laws, ch. 762,
§ 7).

83. Id. § 144.49, subd. 1 (1986).

84. MinN. R. 4605.7400, subp. 1 (1987). “Isolation” was defined as the *'separa-
tion, for the period of communicability, of an infected person from others in places
and under conditions as to prevent or limit the direct or indirect transmission of the
infectious agent . . . ."” JId. at 4605.7000, subp. 5.

85. Id. at 4605.7000, subps. 1, 2.

86. Id. at 4605.7400, subp. 2 (1987). The reporting requirement applies only to
physicians *‘attending” a case or carrier. Id. subp. 1. The term “attending” is unde-
fined. In 1920, the Attorney General ruled that the then-current reporting require-
ment, which applied to persons “‘under [the physician’s] treatment” applied only
when the “relation of physician and patient exists.” 578 Op. A’y Gen. (1920).

87. The term “‘public health hazard” is defined in circular fashion to mean the
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Against this historical backdrop, the Minnesota Department
of Health developed a plan for combatting the spread of HIV
infection in the state.8 Adopted in June 1986, the plan called
for a “‘multifaceted approach” to the problem, with a major
focus on education and “intervention programs designed to ef-
fect voluntary behavior changes.”’8 In addition to this major
focus, the plan called for the development of particularized
programs to deal with specific problem situations. The plan
cites two classes of particular problems: AIDS infections
among persons with mental handicaps or mental illness, and
among persons who are ‘‘noncomplant.’’9°

The plan was followed by a draft paper discussing means of
dealing with the particular problems identified.®! The Draft
Paper begins by emphasizing the limited role coercive meas-
ures could play in addressing the spread of HIV. The “most
important way to interrupt virus transmission will be through
education and voluntary participation in education and sup-
port programs.”’?2 Only an ‘“‘extremely small” amount of
transmission will occur due to ““non-compliant carriers,” when
compared with the transmission “attributable to the 15,000 -
25,000 individuals in Minnesota, many of whom may be sexu-
ally active and unaware of their infectiousness or how it affects
others.”?3 The course of the epidemic, the Draft notes “will be
largely determined” [by] voluntary change in behavior, not by
“the few people who may be dealt with” by coercive public

presence of an organism or condition “which endangers the health of a specified
population.” MiInN. R. 4605.7000, subp. 11 (1987). Injunctive relief is authorized
“to enjoin any violation of a statute or rule” enforceable by the commissioner. Id.
No statute or rule required individuals to comply with isolation orders. Thus, the
literal words of the statute would not authorize injunctions ordering individuals to
comply with isolation precautions. This technicality has not deterred courts from
entering such orders, however. See Draft, supra note 16, at 4, reporting that court
orders were issued in two situations involving alleged prostitution by HIV-infected
individuals. The orders required the individuals to participate in education and
counseling programs, to cooperate with public health officials, and to refrain from
high risk behavior. 1d.

88. Minnesota Department of Health, Human Immunodeficiency Virus (HIV) In-
fection Statewide Risk Reduction and Disease Prevention Plan, June 1986 (summa-
rized at 69 MinN. MED. 467 (Aug. 1986)) [hereinafter “Plan™]. See also Draft, supra
note 16, at 2.

89. Draft, supra note 16, at 2.

90. Plan, supra note 88, at Objective 7.

91. Draft, supra note 16, at 1.

92. Id.

93. Id.
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health measures.%

The 1ssues posed by “non-compliant carriers,” according to
the Draft, are principally two. The identification of persons
“who pose a serious public health risk” without “creation of a
constitutionally overly inclusive category;” and the reduction
of the public health threat posed by these individuals “while
their constitutional rights are respected.””?> These issues pose
both legal and public policy questions, among which are “‘what
degree of public health risk [society] should bear in the name
of personal liberty.’’96

Present law, the Draft continues, is inadequate to deal with
the problem presented by the HIV epidemic. The laws reflect
neither current precedent governing constitutional rights in
the infectious disease area, nor the unique epidemiology of
HIV. The laws must therefore be modified “to fit both the epi-
demiology of the virus and evolving constitutional law.’’97

Finally, the Draft identified a number of reasons why the
legal changes should be legislative rather than regulatory. Itis
the legislature, not the public health system, which has an ex-
pertise in making the sensitive balance between individual lib-
erties and the public good. Also, a coercive system of
intervention will involve the expenditure of money, a subject
over which the legislature has control.9®
. The Minnesota Legislature promptly took up the project

proposed by the Draft. The legislation, supported by the De-
partment of Health, was characterized by its sponsors as re-
strictive of the public health power of the state.9? Opponents
criticized the bill as being too vague, and thus allowing possi-
ble abuses of the coercive power it granted.'?® Others sought
more intrusive power.'°! The resulting legislation passed both
houses of the legislature nearly unanimously.!02

94. Id.

95. Id. at 3.

96. Id. at 4.

97. Id. at 5.

98. /d. at 6-7.

99. See supra note 20 (testimony of Representative Greenfield).

100. See Testimony of Matthew Stark before the House Subcommittee on Physical and Mental
Health, 75th Minn. Legis., 1987 Sess., Apr. 22, 1987 (audio tape).

101. See Statement of Representative Quist Before the House Subcommittee on Physical and
Mental Health, 75th Minn. Legis., 1987 Sess., Apr. 22, 1987 (audio tape).

102. See Journal of the Senate, May 6, 1987, at 2991-92; Journal of the House, May
11, 1987, at 4756-57.
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B.  Analytical Summary of the Health Threat Procedures Act

This section provides a relatively brief analysis of the Minne-
sota Health Threat Procedures Act. Further discussion in fol-
lowing sections details the provisions of the Act which define
the scope of the intervention.

The Act defines a group of people — carriers 193 — who are
subjected to the law. It defines a category of activity — health
threat to others '°* — which, if engaged in by carners, can sup-
port judicial proceedings and coercive intervention.

The Act defines a kind of notice — a health directive 10> —
which is served on a carrier who i1s thought to be posing a
health threat to others. The notice instructs the carrier to co-
operate with health authorities to prevent the transmission of
disease. The Act defines an emergency procedure by which carri-
ers who are thought to pose a “‘substantial likelihood of an im-
minent health threat to others” can be apprehended and
confined for short periods of time prior to a hearing on the
merits of a judicial petition.106

The Act provides a judicial procedure through which the Com-
missioner of Health can seek to have a carrier who 1s posing a
health threat to others educated, tested, treated, counselled or
confined. Except in emergency situations, a health directive
must precede the commencement of judicial action.'0? Finally,
the Act provides a series of provisions defining privacy rights and
the limits of confidential communication.18

The Act 1s intended to work in the following way. First, the
commissioner!?® must determine that a person is a carrier. In

103. See infra notes 170-230 and accompanying text for more detailed discussion
of the definition and function of the term *‘carrier.”

104. See infra notes 264-88 and accompanying text for more detailed discussion of
the definition and function of the term “health threat to others.”

105.  See infra notes 246-63 and accompanying text for more detailed discussion of
the definition and function of the term ‘‘health directive.”

106. MINN. STAT. § 144.4182 (Supp. 1987). See infra notes 257-63 and accompany-
ing text. Curiously, there is no authorization for holding a person on the grounds
that the person may flee the jurisdiction. As originally introduced, the legislation
contained such a provision. H.F. No. 1076, § 15, 75th Minn. Legis., 1987 Sess., Mar.
12, 1987 draft.

107. MinN. Stat. § 144.4173, subd. 2.

108. See infra notes 136-50 and accompanying text for more detailed discussion of
these privacy provisions.

109. Note that the identification of carriers under the Act is not explicitly made
delegable o local boards of health. There are strong policy arguments that it is the
commissioner who must make the determination that person is a carrier, and that it is
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the absence of medical tests,!'° the determination can be based
on specific facts!'!! which can justify an inference!!2 that the
persons harbors HIV. If a person who is a carrier of an infec-
tious disease is acting in a way which poses a health threat to
others, the Commissioner of Health can issue a health direc-
tive to the person. The health directive ““requires” the person
“to cooperate with health authorities to prevent or control
transmission’’ of the disease. If the person fails to comply with
the health directive and persists in placing others in jeopardy,
the Commissioner, or a local board of health with expressly
delegated authority from the Commissioner, may commence
an action 1n District Court.!!® The action is commenced by fil-

not delegable even to her subordinates in the Department of Health. Limiting the
power to make discretionary gateway decisions to the commissioner can help reduce
the potential for abuse inherent in the determination. Cf. State v. Frink, 296 Minn.
57, 206 N.W.2d 664, 669-670 (1973) (Minnesota Privacy of Communications Act re-
quires application for wiretap to be made by attorney general or county attorney, and
application made by assistant county attorney would violate statute’s purpose of in-
suring consistent practice and accountability for abuses).

110. The meaning of this phrase is somewhat unclear. There may well be situa-
tions in which the person suspected of being a carrier has been tested — and thus
medical tests are not absent — but the commissioner is not privy to the test results.
There may also be situations in which the commissioner has access to a medically
accepted test, but the test’s results are inconclusive. There is a window of uncertain
length, between the time of infection with the virus and the time when blood testing
will yield positive results for the virus antibody. During this window period, negative
results even on medically accepted tests may not be conclusive of freedom from in-
fection. NaTioNAL INsTITUTES OF HEALTH, THE IMPACT OF RouTiNe HTLV-III AN-
TIBODY TESTING ON PusLic HEALTH 4 (1984) [hereinafter RoutriNe HTLV-III
TEsTING].

111. Because the carrier-by-inference determination is made at the threshold of
intervention, and involves sensitive inferences which may not be subject to effective
judicial review, the determination should be in writing and should specify the facts
relied upon, and the manner in which those facts support the inference.

112. The import of this inference is discussed at length below. See infra notes 181-
223 and accompanying text.

113. A purpose of the legislation was to centralize control of coercive public
health intervention under the Commissioner of Health as a means of attaining con-
sistency in the state. This was seen as a way of limiting discretionary actions which
could be discriminatory or abusive. See Draft, supra note 16, at 19 (“legal standing”
to commence an action “should be limited to the Commissioner in order to ensure
that court proceedings are only initiated when there is substantial evidence or an
incontrovertible expectation of non-compliant behavior.””) See Testimony of Department
of Health Official Mike Moen before the House Subcommittee on Physical and Mental Heallh,
75th Minn. Legis., 1987 Sess., Apr. 22, 1987 (audio tape).

In legislation passed almost contemporaneously with the Act, the commissioner
was authorized to delegate to any local board of health ““all or part of the . . . enforce-
ment duties authorized under [the Act].” MINN. STAT. § 145A.07, subd. 1 (Supp.
1987). The delegation must be in writing and must “list criteria the delegating au-
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ing with the court, and serving''4 on the respondent, a petition
for relief and notice of hearing.!!5

The Commisioner must prove, by clear and convincing evi-
dence,!!¢ that the person is a carrier and poses a health threat
to others. The Act establishes a rebuttable presumption that

thority will use to determine if the designated agent’s performance meets appropri-
ate standards and is sufficient to replace performance by the delegating authority.”
Id., subd. 3(b). During the life of the delegation, the commissioner ‘‘shall not per-
form duties that the designated agent is required to perform under the {delegation]
agreement . . ..” Id., subd. 3(f).

Further evidence of the retreat from local control of coercive public health inter-
vention is contained in the preemption provision of the act: The Act “preempt(s]
and supersede[s] any local ordinance or rule concerning persons who pose a health
threat to others or who engage in noncompliant behavior.” Id. § 144.4171, subd. 2.

114, The Act does not specify how the notice and petition are to be served. Since
a health directive must be served in a manner similar to a summons and complaint
under the Rules of Civil Procedure, /d. § 144.4172, subd. 6, the notice and petition
should be served with at least that degree of formality.

115. The notice of hearing must notify the respondent of the right to appear at the
hearing and to present and cross-examine witnesses. /d. § 144.4176, subd. 2. Since
the court may proceed in the absence of the respondent, id., § 144.4179, subd. 4, the
notice should also inform the respondent of the possibility of default. Cf. Jasperson
v. Jacobson, 224 Minn. 76, 27 N.W.2d 788 (1947) (notice required to obtain personal
jurisdiction in guardianship proceeding).

116. The “clear and convincing’ standard is consciously borrowed from the civil
commitment context. See MiNN. Stat. § 253B.09, subd. 1 (1986) (standard of proof
in civil commitment cases is “‘clear and convincing”’ evidence). See Testimony of Mike
Moen, supra note 113; Draft, supra note 16, at 20. See also Addington v. Texas, 441
U.S. 418 (1978) (“clear and convincing” is constitutionally mandated standard for
civil committment); Green v. Edwards, 164 W, Va. 326, 263 S.E.2d 661 (1980) (not-
ing similarity of purpose between mental health commitments and tuberculosis com-
mitments, borrowing procedural standards for latter from former). Cf. In re Winship,
397 U.S. 358 (1970) (criminal “‘beyond a reasonable doubt’ standard applies to juve-
nile delinquency proceedings).

The Addington court’s rejection of the Winship standard should not be transferred
to the HIV commitment context without careful examination. In Winship, the Court
applied the criminal due process standards to juvenile proceedings despite to state’s
“civil labels and good intentions.” Winship, 397 U.S. at 365-366. The Addington court
distinguished Winship on several grounds. First, in the civil commitment context,
power is not exercised in a “‘punitive sense.” Addington, 441 U.S. at 428. The state
confines “only for the purpose of providing care designed to treat the individual.”
Id. at n.4. Since no treatment for HIV infection is available, this rationale may not
apply to HIV commitment. Second, the Court noted that persons with mental illness
are, because of their illnesses, “neither wholly at liberty nor free of stigma.” Id. at
429. Thus, the Court reasoned, it may not be better for the mentally ill person to go
free than to be committed. /d. at 429, Again, this rationale would have only limited
applicability to the HIV commitment context. A third rationale for the relaxation of
the Winship standard in Addington was the inherent “lack of certainty and the fallability
of psychiatric diagnosis.” Id. To the extent that HIV commitment involves a predic-
tion of future harmful behavior, this rationale has a parallel application in the HIV
commitment context. Se¢ infra notes 264-88 and accompanying text (prediction).
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the person is a carrier if the court finds that the commissioner
has proved facts justifying an ‘“inference” that the person
harbors an infectious agent.!!” The presumption is rebutted if
the person ‘“‘demonstrates noncarrier status after undergoing
medically accepted tests.””!!8

If the court finds!'? that the commissioner has proven the
allegations, the court may order one or more remedies. The
remedies range from directing the person to obtain education
or counseling, or to participate in a particular treatment pro-
gram, to committing the person to ‘“‘an appropriate institu-

117. MINN. STAT. § 144.4179, subd. 3 (Supp. 1987). The presumption provision
adds needless confusion to the Act since the presumption created by the Act serves
no apparent purpose. The finding required to trigger the presumption — facts that
support an inference that the person harbors an infectious agent — are also enough,
by virtue of the definition of carrier, see id. § 144.4172, subd. 1, to support the infer-
ence that the person is a carrier. This finding would, even without the creation of a
presumption, shift the burden of production to the respondent to disprove the infer-
ence. Since the shifting of the burden of production is the only function of this type
of presumption, see MINN. R. Evip. 301, the presumption is superfluous. See also Shelt
Oil Co. v. Kapler, 235 Minn. 292, 50 N.W.2d 707 (1951) in which the Minnesota
Supreme Court pointed out that a presumption is merely a procedural device for
controlling the burden of going forward with the evidence. It has no function other
than dictating a decision “‘where there is an entire lack of competent evidence to the contrary;
the very moment substantial coutervailing evidence appears from any source, it van-
ishes completely . . . .”" Id. at 300, 50 N.W.2d at 713 (emphasis in original).

Serious constitutional questions would be raised if the presumption provision is
intended to shift the burden of proof to the respondent in the absence of facts suffi-
cient to support the inference of infection. Compare Addington, 441 U.S. 414 and Ex
Parte Arata, 52 Cal. App. 380, 198 P. 814 (Cal. Ct. App. 1921) (quarantine order must
be supported by “‘fairly reasonable” inference), with Leary v. United States, 395 U.S.
6 (1968) (presumpution in criminal prosecution which is based on insubstantial con-
nection shifts burden of proof unconstitutionally).

118. The existence of a “‘window” of uncertain duration between transmission of
the virus and seroconversion means that the most common tests for the presence of
the virus can never prove conclusively that a person who has engaged in risky behav-
ior during the window period does not harbor HIV.

119. The Act does not indicate how specific the finding must be. In contrast, the
commitment act requires a high degree of specificity: ““The court shall find the facts
specifically, separately state its conclusions of law . . . . [Tlhe findings of fact and
conclusions of law shall specifically state the proposed patient’s conduct which is a
basis for determining that each of the requisites for commitment is met.” MinN.
StAT. § 253B.09, subd. 2 (1986). The findings must also list the less restrictive alter-
natives considered and rejected by the court. /d. The Minnesota Court of Appeals
has repeatedly emphasized the importance of specific findings in the civil commit-
ment area. E.g., State v. Casanova, 359 N.W.2d 696 (Minn. Ct. App. 1984). Cf.
United States v. Salerno, 107 S.Ct. 2095 (1987) (limited preventive detention justi-
fied in part by requirement of specific findings of fact supporting detention).
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tional facility.”’'?¢ The remedy chosen must be the ‘least
restrictive alternative . . . to achieve the desired purpose of
preventing or controlling communicable disease.”’12!

Before the court may commit a person to ‘“‘an appropriate
institutional facility,”” it must first consider the recommenda-
tion of a commitment review panel appointed by the commis-
sioner to review the need for commitment. The panel is to
interview the respondent, and explore alternatives to commit-
ment.!22 This provision is based on the notion of pre-petition
screening in the civil commitment act.!2? But the commitment
review panel provision is a legislative afterthought!?4 which
leaves many questions of application unanswered.!25

The Act imposes no time limits on any of the forms of relief
except for commitment. It makes no explicit provision for the
termination of the court’s jurisdiction over a person or for the
formal termination of the person’s obligations under the court

120. MiNN. StaT. § 144.4180 (Supp. 1987). The term is not defined. A carrier
cannot be placed in a prison or other similar setting, however. Id., subd. 1 (9).

121. Id., subd. 3. The least restrictive alternative provision is subject to serious
undermining in judicial application because of two omissions.

First, the Act fails to define the level of risk which will be acceptable in choosing
alternative interventions. If courts always try to reduce risk to the absolute mini-
mum, then the most restrictive alternative will always be chosen. Less restrictive al-
ternatives always carry some added risk. The Draft makes clear that some public
health risk is the necessary price for individual liberty. See Draft, supra note 16, at 4.

Gostin, Curran, and Clark formulate the principle in terms of “‘no less restrictive
or intrusive means.”” See Gostin, Curran & Clark, The Case Against Compulsory Casefind-
ing in Controlling AIDS—Testing, Screening and Reporting, 12 Am. J.L. & MEeb. 7 (1987).
But their formulation does not address the problem raised here, because they argue
that less restrictive means need be used only when they are no less effective than the
more restrictive. But “effective” is a synonym for “less risky.”

Second, the Act omits any mention of a right to appropriate, less restrictive serv-
ices. As the Draft points out: “*[A]n individual with a fatal illness, will find it difficult
if not impossible to refrain from high risk activities, especially if those activities are
associated with his or her means of support, i.e., prostitution.”” Draft, supra note 16,
at 14. See supra notes 69-70 and accompanying text (discussion of least intrusive
interventions).

122. MINN. STAT. § 144.4180, subd. 2 (Supp. 1987).

123. 1d. § 253B.07, subd. 1 (1986).

124. These provisions were not in the legislation as originally introduced.

125. The most significant of the questions involves the timing of the review. It
seemingly is to take place after the hearing and is to be based on the record of the
hearing. No time limit is placed on the review. There is no indication as to what
happens to the respondent while the record is being prepared and the review is pro-
ceeding. A second set of questions involves the aftermath of the review. The Act
states that the court is to consider the recommendations of the panel. Presumably
the hearing is reconvened for that consideration, but the Act is silent in that regard.
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order.!26 The court’s commitment order must set a time pe-
riod for commitment.’?2? The time period cannot exceed six
months, “unless the commisioner shows good cause for con-
tinued commitment.”'28 This provision is ambiguous, and
could be interpreted as allowing for commitment orders of in-
definite duration. It should be narrowly construed to avoid se-
rious problems of policy and constitutional dimension.!29
One important uncertainty about the meaning and intent of
the Act concerns the issue of testing. Especially when viewed
in light of its legislative history, it is not clear whether the Act
1s intended to authorize the use of physical force to test people
for the presence of HIV. Testing is mentioned several times in
the Act. A health directive can “require’’ a person to undergo
medical tests necessary to verify the person’s carrier status.!3°
Failure to comply is noncompliant behavior!3! which can form
the basis of a petition for judicially sanctioned intervention.
After a hearing, the court may order the respondent to “un-
dergo medically accepted tests to verify carrier status.”’!32
Even prior to the hearing, the court may, in an emergency, or-
der the respondent held for “testing.”’!33 Nothing in the Act,

126. See MINN. STaT. § 144.4180, subd. 1 (Supp. 1987). Cf.id., § 253B.15, subd. 1
(1986) (head of treatment facility may provisionally discharge civilly committed pa-
tient); id., § 253B.16, subd. 1 (head of treatment facility may discharge civilly com-
mitted patient); id., § 253B.17 (patient may petition committing court for release).

127. Id. § 144.4180, subd. 1 (Supp. 1987). Cf. In re Melcher, 404 N.W.2d 309
{Minn. Ct. App. 1987) (enforcing provision of the civil commitment act requiring
court to set period of commitment).

128. MinN. StaT. § 144.4180, subd. 1 (8) (Supp. 1987).

129. In United States v. Salerno, 107 S.Ct. 2095 (1987), the Supreme Court re-
jected a constitutional attack on pre-trial “preventive detention” in a criminal pro-
ceeding. Since the Minnesota Act authorizes preventive detention, the standards set
in Salerno may be relevant. Among the grounds emphasized by the Salerne Court for
upholding the detention were the *‘careful limits”” on circumstances which could au-
thorize detention, and the stringent time limitations imposed on detention. /d. at
2104. The provision of the Act under discussion in the text can be understood as
authorizing continuing detention beyond six months on a showing of “‘good cause.”
In fact, it could be construed to mean that the six month cap on commitments can be
ignored altogether on a showing of “good cause.”

The lack of definite release provisions is a serious shortcoming of the Act, espe-
cially in light of the fact that dangerousness is often overpredicted by experts
charged with releasing people from institutionalization. MoNaHAN, THE CLINICAL
PREDICTION OF VIOLENT BEHAVIOR 44 ff (80 10 86% of predictions of violence sup-
porting continued institutionalization erroneous in some studies).

130. MinN. Stat. § 144.4172, subd. 6 (Supp. 1987).

131. Id., subd. 10.

132. Id., § 144.4180, subd. 1.

133. Id., § 144.4182, subd. 1.
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however, suggests that force may be used to carry out any such
orders. The legislative history i1s somewhat unclear, though
statements during the legislative hearings suggest that it was
not contemplated that force would be used.'3* Forcible testing
of competent adults would raise serious constitutional
questions. 135

The Act grants permission to designated service providers to
report their “knowledge or reasonable cause to believe that an
individual is a health threat to others or has engaged in
noncompliant behavior” to the commissioner.!3¢ Individuals
are protected from liability!®? for making such a report if they
have the requisite knowledge, and the reports are made in
good faith.!38 Lack of this knowledge, or reckless and false re-

134. Testimony of Mike Moen, supra note 113 (if individual refuses test, person
will not be forced, but court could then determine if person is to be treated as if they
were infected). Compare the more ambiguous statement in the Draft:

The court may mandate testing or examination on a case-by-case basis ac-
cording to statutory criteria delineating probable cause. The court would
. have discretion about whether to allow an individual’s requests for treat-
ment as a presumed HIV antibody positive.
Draft, supra note 16, at 21.

135. See Jarvis v. Levine, 418 N.W.2d 139 (Minn. 1988). A right to privacy pro-
tecting personal autonomy exists under the Minnesota state constitution. That right
prohibits forcibly medicating competent patients without consent in non-emergency
situations. Testing for HIV, though not physically intrusive or risky, is personally
and emotionally intrusive. See, e.g., Bayer, Levine & Wolf, supra note 6, at 1768
(“Screening [for HIV-antibody status] may seem to be a minor intrusion in the face
of a deadly disease; yet even such an obstensibly limited intervention can have dra-
matic and deleterious consequences for individuals”); Rourine HTLV-III TESTING,
supra note 110, at 5.

136. MINN. StaT. § 144.4175, subd. 1.

137. Liability could arise from laws generally governing patient rights, e.g., MINN.
STAT. § 144.651 subds. 15, 16 (Patient’s Bill of Rights providing for confidentiality of
examination, treatment and medical records); /d. § 144.652 (penalties for violation);
statutes or codes governing professional conduct or licensure, e.g., id. § 147.091,
subd. 1 (Board of Medical Examiners may impose disciplinary measures against phy-
sician who discloses “privileged” information about a patient *“except when other-
wise required or permitted by law”’); violation of a fiduciary duty to the patient, see
MacDonald v. Clinger, 84 A.D.2d 482, 446 N.Y.S5.2d 801 (App.Div. 1982); violation
of an implied contractual duty to the patient, see Horne v. Patton, 291 Ala. 701, 287
S0.2d 824 (1974); violation of the patient’s “‘right to privacy,” see id.; Doe v. Roe, 93
Misc.2d 201, 400 N.Y.S.2d 668 (N.Y. Sup. Ct. 1977); violation of “public policy,” see
Hammonds v. Aetna Casualty & Surety Co., 243 F.Supp. 793 (N.D. Ohio 1965). See
generally Comment, To Tell or Not to Tell: Physicians Liability for Disclosure of Confidential
Information About a Patient, 13 Cums. L. Rev. 617 (1982-83); Note, Breach of Confidence:
An Emerging Tort, 82 CoL. L. REv. 1426 (1982).

138. MINN. STaT. § 144.4175, subd. 2 (Supp. 1987). To gain the liability exemp-
tion of this section, a reporter must have the requisite knowledge or reasonable cause
to believe and the report must be made in good faith. Good faith alone is not suffi-
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ports, render the reporter liable for damages.!3® The eviden-
tiary privileges!4® of persons voluntarily reporting are waived
with respect to information provided in “any investigation
under [the Act].”’!'*! It is uncertain whether this waiver is in-
tended to reach information which the service provider did not
volunteer.!42

Data collected under the Act are probably governed by a sec-
tion of the Government Data Practices Act. This provision de-
fines “health data” as including data on individuals collected,

cient to escape liability. A report made on the basis of an insufficient factual investi-
gation might lack the requisite “‘cause to believe.” Or, a reporter might have an
incorrect understanding of the term “health threat to others.” The reporter’s “rea-
sonable cause to believe” might be insufficient when compared to the proper defini-
tion of the term. In these cases, even if it was made with a pure motive, the reporter
would not be excused from liability.

139. MiNN. Star. § 144.4175, subd. 3 (Supp. 1987). The liability created by this
subdivision does not fill the space outside of the exemption from liability in the previ-
ous subdivision. Good faith though careless reports are neither exempt from liability
nor explicitly subject to liability.

140. The privileges affected are those created by MinNN. StaT. § 595.02, subd. 1,
clauses (d), (e), (g), and (j) (1986). These include the doctor-patient privilege; public
officer-confident privilege; counselor-patient privilege; and sexual assault counselor-
victim privilege. Excluded are the husband-wife privilege; attorney-client privilege;
clergy-penitent privilege; incompetency; handicapped interpretor privilege; parent-
minor child privilege. /d., clauses (a)-(c), (f}, (h), (i).

141. Id,, § 144.4175, subd. 4 (Supp. 1987).

142. A broad construction of the waiver language would leverage even the small-
est voluntary report into the full coercive subpeona power of the state to require the
professional to divulge all information about the individual. In doing so, it takes
from the professional control over the disclosure of information. This poses a seri-
ous threat to the sanctity of the confidential relationships which are of such impor-
tance to the voluntary public health effort.

A narrower construction, in which the waiver is limited to information volunta-
rily provided, is more consistent with the legislative history of the Act. The legisla-
ture consciously rejected broader language for the waiver. As originally introduced,
the Act’s waiver provision read:

Any privilege otherwise created in section 595.02 is waived with respect to

information about the carrier’s noncompliant behavior in any investigation

or action under [the Act].

H.F. 1076, Section 8, subd. 3, 75th Minn. Legis., 1987 Sess., Mar. 12, 1987 draft.
This provision paralleled the waiver provision of the Minnesota Commitment Act.
See MINN. StaT. § 253B.23, subd. 4 (1986). The appellate courts appear to construe
the commitment act position very broadly. See, eg., In ¢ D.M.C., 331 N.'W.2d 236
(Minn. 1983).

As enacted, however, the provision is much more limited. This suggests that the
legislature intended to reject a blanket waiver of privilege, in favor of a system in
which the professionals, rather than the state, retain control of the waiver mecha-
nisms. Cf. Whalen v. Roe, 429 U.S. 589 (1977) (mandatory reporting laws which
“evidence a proper concern with, and protection of, the individual’s interest in pri-
vacy” not unconstitutional}.
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received or maintained by the department of health or political
subdivisions relating to the ‘“‘prevention and control or dis-
ease.”’'43 It classifies these data as private data on individuals,
but provides special rules for disclosure. Health data can be
disclosed only with the approval of the commissioner, and only
to the “extent necessary to assist the commissioner’” to combat
the spread of serious disease, or an ‘“‘imminent threat” to the
public health.!44
The Act does not specify whether information collected by
health authorities in connection with coercive intervention 1s
discoverable in other proceedings.!*> If these data are classi-
fied as “health data on an individual collected by public health
officials conducting an epidemiolgic investigation to reduce
morbidity or mortality,” they are not subject to any
discovery.!46
A more general provision of the Government Data Practices

Act also governs discoverability of non-public data.’4? This
provision requires a hearing to determine

whether the benefit to the party seeking access to the data

outweighs any harm to the confidentiality interests of the

agency maintaining the data, or of any person who has pro-

vided the data or who is the subject of the data, or the pn-

vacy interest of any individual identified in the data.148

This provision provides protection similar to that available

143. MinN. STAT. § 13.38 subd. 1 (b) (1986)

144. The Act itself indicates that “investigative data” are governed by the applica-
ble provision of the Government Data Practices Act. fd., § 144.4186, subd. 1. It is
arguable that data collected by the commissioner pursuant to the Act are “investiga-
tive data.” Id, § subd. 2. The provisions governing investigative data are less protec-
tive of the data than are health data provisions discussed in the text. As between the
two Government Data Practices Act (GDPA) provisions, the “health data’ provision
is the more recent. It is also arguably the more specific of the two. The ‘“health
data” provision more closely advances the policies which underlie the Act. Since one
of the policies underlying the GDPA is the protection of individually identifying in-
formation, see Gemberling & Weissman, Data Privacy: Everything You Wanted to Know
About the Minnesota Government Data Practices Act — From ‘'A” to “Z”, 8 WM. MITCHELL
L. REv. 573, 575 (1982), the more protective of the two provisions ought to apply
where no strong interest will be served by less protective disclosure standards.

145. Cf. Kozup v. Georgetown University, 663 F. Supp. 1048 (D.D.C. 1987); Ras-
mussen v. South Florida Blood Service, 500 So0.2d 533 (Fla. 1987); Gulf Coast Re-
gional Blood Center v. Houston, 745 S.W.2d 557 (Tex. Ct. App. 1988)
(discoverability of information held by blood banks concerning HIV status of
donors).

146. MINN. STaT. § 144.654 (1986).

147. Id., § 13.03, subd. 6.

148. Id.
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under protective order provisions generally applicable to civil
discovery.'#® The epidemiologic data provision should govern
the Act’s data, since it is more specific and more protective
than the general discovery provisions,!5°

III. DETAILED ANALYSIS OF THE THRESHOLD
CRITERIA FOR INTERVENTION

A.  Introduction

Standards which set thresholds for coercive public health in-
tervention are, in essence, articulations of a society’s tolerance
for the risk of harm from the spread of communicable disease.
The axioms and corollaries for intervention establish that
there are two aspects of the threshold function which are of
importance in judging coercive public health legislation. At
bottom, of course, is the level at which the threshold for the
risk of harm is set. Harm which i1s too attenuated, which could
be alleviated without coercion, or which does not threaten the
population as a whole, may not justify coercive intervention.!!
Just as important is the clarity with which the standards for in-
tervention are articulated. Lack of clarity in risk-tolerance
standards opens the door for abuse and discrimination both in
fact and in perception.!5?

Central to an evaluation of the threshold provision is the
concept of risk of harm. The discussion of the threshold provi-
sions of the Act will be assisted by an analysis of this notion. In
the context of interventions aimed at controlling the spread of
communicable disease, the core of the risk is the risk of transmas-
sion (R). This is the probability that a particular behavior (or
pattern of behavior) will transmit successfully the virus from
the subject of the intervention to another person.!53 The risk
of transmission must be mediated by two additional risks, or

149. MinnN. R.C.P. 26.
150. The additional protection of the data would be consistent with the recom-
mendation of the Association of State and Territorial Health Officials (ASTHO):
Generally, ASTHO recommends that “no public health data used to identify
individuals, either directly of indirectly, should be made available to anyone
for non-public health purposes.” In particular, such data will not be dis-
closed ‘‘to parties involved in civil, criminal, or administrative litigation.”
Public Health Challenge, Vol. 1, supra note 17, at 4-21.
151. See supra notes 37-70 and accompanying text (Axioms and Corollaries).
152, See id.
153. The efficacy of transmission varies greatly depending on the behavior in-
volved. See, e.g., Curran & Jaffe, supra note 1, at 610.
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uncertainties. The uncertainty of prediction (U,) arises from the
fact that the risk of transmission is tied to particular behavior.
The nisk of harm from transmission must therefore be modu-
lated by uncertainty about whether the risky behavior will, in
fact, take place. The uncertainty of identification (U;) arises from
the fact that only carriers can transmit the virus. Thus, the risk
of harm must be adjusted by the probability that the subject of
the intervention is a carrier of the virus.

In summary form, the risk of harm (R;) 1s related to the
other factors by the following formula:!5+

Rhw_—'RlXUpXUi.

An evaluation of the Act’s effort to set standards for inter-
vention based on the risk of harm 1s necessary. The standards
must be evaluated for their clarity and substance.

B. Clanity of the Standards for Intervention

In evaluating the clarity of the Act’s threshold standards, the
broad structure by which the legislature chose to implement
those standards, rather than the particular language adopted,
1s the focus.!®®> This analysis concludes that the structure of
the standards, which bifurcates the standards into independent
determinations, seriously undercuts the clarity of the threshold
standards. The result is a threshold standard which is subject
to arbitrary and discriminatory application.

The Act adopts a bifurcated approach to establishing thresh-
old standards rather than an integrated approach. The ap-
proach 1s bifurcated because the Act separates into two
categories the factors comprising the risk of harm and sets risk
standards for each category, rather than for the combined risk
of harm. The uncertainty of identification (the identification
standard) is addressed in the Act’s definition of the term *‘car-
rier.”” The other two factors, the risk of transmission and the

154, In this formula, U, represents the probability that the given behavior will
occur, and U; represents the probability that the subject of intervention is, in fact, a
carrier of the virus. This formula assumes that the three probabilities are independ-
ent of each other. Se¢ generally Tribe, Trial By Mathematics, 84 Harv. L. Rev. 1329
(1971) for a description of this simple “product rule.”

155. The language of the Act in some provisions will clearly exacerbate any struc-
tural lack of clarity. For example, the language defining “‘health threat to others” is
extremely unclear in some respects. See infra notes 265-88 and accompanying text.
To the extent that the policies underlying the Act are clearly evidenced in its struc-
ture, terms which are unclearly drafted can take their meaning from those policies.
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uncertainty of prediction (the transmission/prediction stan-
dard), are subsumed in the definition of “health threat to
others.” The bifurcation of this process is evidenced further
by the fact that the standards used in the carrier side of the
threshold determination are independent of the standards
used in the transmission/prediction side of the determination.
In order to intervene under the Act, both the carrier standard
and the health threat to others standard must be satisfied, and
must be satisfied independently of each other.

In contrast, under the integrated approach, which the legis-
lation did not adopt, it is the risk of harm, rather than its com-
ponent parts, which is the subject of the threshold standards.
The approach is integrated because the components are com-
bined before the threshold standards are applied.

The bifurcation of the standards for intervention introduces
two related problems into the threshold process. First, as
shown above, the underlying measure of the justifiability of in-
tervention is the risk of harm presented by an individual. Per-
sons who present similar risks of harm should be treated
similarly by the Act.!15¢ The nisk of harm varies directly with
the uncertainty of identification and the risk of transmis-
sion/prediction. But, similar risk of harm can be the result of a
variety of combinations of the component factors. A high cer-
tainty of idenufication can offset a low risk of transmis-
sion/prediction, and vice versa. This means that there cannot
be definite standards governing the component factors of the
risk of harm, since the standard governing one of the compo-
nents must take into account the level of the other component.

Table 1 demonstrates this problem. Suppose a court is con-
fronted with three potential candidates for intervention under
the Act, S|, So, and S;. The table lists for each an uncertainty
of ideritification, risk of transmission, uncertainty of prediction
and resultant risk of harm.!5? A court confronted with these
three cases would want to treat cases 1 and 2 similarly, since
they both have similar risks of harm, .02 and .03, respectively.

Case 1 has an uncertainty of identification of .03, and case 2
has a risk of transmission of .05. Case 3 has identification and
transmission figures which match these two, but its risk of

156. See supra notes 36-37 and accompanying text (Axiom 3).
157. See infra notes 160-69 (explaining the assumptions underlying each of these
risks).
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harm is well below that of cases 1 and 2. Thus, the court
would be faced with a dilemma. If it assumes that the Act
meant to establish definite standards for the component fac-
tors, then it will have to approve intervention in case 3, since
each component of case 3 passed the component standards
which were applied in cases 1 and 2. But the overall risk of
harm in case 3 is dissimilar from the risk of harm in cases 1 and
2, which suggests that case 3 should be treated differently from
cases 1 and 2.158 Clearly, this result is undesirable because it is
standardless and thus, open to abuse and discriminatory
application.139

Table 1. Risk of Harm Derived From Its Component Factors

Risk Probability Uncertainty Risk
of of 0 o
Transmission!6° Behavior!6! Identification62 Harm163
Case 1 6164 .95 03165 02
(S1)
Case 2 .05166 .95 7167 .03
(S2)
Case 3 .05168 .95 .03169 .0014
(Ss)

158. Of course it is possible that the very low risk of harm in case 3 might also
satisfy the court. But if that were true, two more cases could be posited (4 and 5)
with component factors differing from those of case 3, whose overall risk of harm
equalled the risk of harm of case 3. Using those cases the analysis would be repeated
to demonstrate that application of definite standards for the component factors
would result in approval of case 6 with an even lower overall risk of harm. Eventu-
ally, the overall risk of harm would be so low that everyone would agree that inter-
vention would be inappropriate.

159. See supra notes 61-65 and accompanying text.

160. Assumptions in this column are based on Hearst & Hulley, supra note 1, at
2429. Infectivity of HIV is assumed to be .002 (the “‘upper limit on the probability
that an infected male will transmit HIV to an uninfected female during one episode
of penile-vaginal intercourse with ejaculation. Female-to-male infectivity may be
lower and infectivity for anal intercourse or intercourse when genital ulcers are
present may be higher. The value is a group mean and may vary among
individuals.””) The failure rate of condoms with spermicide is assumed to be .1.
Prevalence of HIV infection among the partner group, P, is indicated in the notes
which follow for each entry in this column. The risk given is the risk of transmission
for 500 sexual encounters. Hearst and Hulley choose 500 exposures “because the
median time between HIV infection and the development of AIDS-related symptoms
or signs is about 4 1/2 years, and a typical couple would have intercourse about 500
times during this period.” Jd. (footnotes omitted). Transmission of the virus
“occurs principally among individuals who have no symptoms of the disease.”
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The second problem arising from the bifurcation of the
threshold determination relates to the part of the bifurcated
determination concerned with the uncertainty of identification,
the definition of “‘carrier.” As a result of the bifurcated struc-
ture adopted by the Act, the legislature was required to at-
tempt to establish a threshold standard measuring the level of
certainty concerning a person’s carrier status which would be
required to justify coercive intervention. The concept chosen
by the legislature for this standard — the notion of carrier-by-
inference— provides no usable standard. The scheme imple-
mented in the Act makes sense neither as a garden variety legal
inference, nor as a burden-shifting rebuttable presumption.
Further, by suggesting that the uncertainty of identification 1s
to be governed by a definite standard which is independent of
the other risk factors, the Act will confuse the process of set-
ting the threshold level through judicial construction.

Brandt, supra note 39, at 371. The risk of transmission without the use of condoms is
obtained by the formula
R, = (1-P) X (1 = (1 — .002)>)

where (1 - .002) is the probability of avoiding infection on one encounter, (1 - .002)>*
is the probability of avoiding infection on 500 encounters, and 1 - (1 - .002)*® is the
probability of infecting at least one partner after 500 sexual encounters and (1 - P) is
the probability that the partners are not already infected. To obtain the risk of
transmission when a condom is used, the infectivity rate would be multuplied by .1,
which is the assumed failure rate for condoms.

161. This is an arbitrary assumption corresponding to a relatively certain
prediction of future behavior.

162. The probabilities in this column are borrowed from Hearsy & Hulley, supra
note 1, at 2429, and represent the estimated risk of infection after 500 sexual
encounters with individuals in various risk categories. The assumptions and
methodology are similar to those described in supra note 160.

163. Column 1 X column 2 X column 3.

164. This is the risk that a carrier will transmit HIV 1o at least one partner after
500 sexual encounters with persons at high risk for HIV of unknown serostatus
(prevalence of HIV infection among the partners assumed to be .05) without using a
condom.

165. This is the probability that S, is infected with HIV after 500 sexual
encounters with partners whose HIV infection is unknown, but who are members of a
high risk group where the prevalence of HIV infection is .05, without the use of
condoms. Hearst & Hulley, supra note 1, at 2429.

166. This i1s the nsk that a carrier will transmit the virus to at least one partner
after 500 sexual encounters with members of high risk groups with a prevalence of
HIV infection of .5. .

167. The risk that the subject is infected after 500 sexual encounters with HIV
positive partners without the use of condoms.

168. See supra note 166.

169. See supra note 164.
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By tying one prong of the threshold criteria to the term ‘‘car-
rier’’170 the Act suggests that the target population for inter-
vention extends only as far as those people who are infected
with HIV. It suggests a legislative choice that the outer limits
of the intervention program should be defined by the limits of
the infection pool, rather than by the group of people who may
contribute to the expansion of the infection pool. It is a choice
for a carrier-based, rather than behavior-based, program of co-
ercive intervention.!7!

The adoption of a carrier-based limit on intervention 1is,
however, inherently problematic. Carrier status often is invisi-
ble and requires intrusive means to determine its existence.
This creates a dilemma. If intrusive means are appropriate
only for carriers, and carrier status can be determined only by
intrusive means, how can a truly noncompliant carrier be
brought within the control of the Act?

The Act addresses this dilemma by creating the notion of the
“carrier-by-inference.” The Act specifies that the carrier-sta-
tus of an individual may, at the threshold of intervention, be
determined by inference as well as by direct medical testing.
This solution transforms, at least in part, the outer limits of
intervention to a behavior-based criterion, since it is from be-
havior that the inference of carrier-status will be drawn. The
scope of the Act’s intervention, then, will depend on how wide
an inference net is cast by this definition. The clarity of the
Act’s intervention threshold will depend on the clarity of the
meaning of the inference required by the Act.

It 1s worth noting that all determinations of carrier status —
even those based on medical testing — involve non-trivial in-
ferences. The most common methods of testing for HIV infec-

170. ‘Carrier’ means a person who serves as a potential source of infection
and who harbors or who the commissioner reasonably believes to be har-
boring a specific infectious agent whether or not there is present discernible
clinical disease. In the absence of a medically accepted test, the commis-
ioner may reasonably believe an individual to be a carrier only when a deter-
mination based upon specific facts justifies an inference that the individual
harbors a specific infectious agent.

MINN. STAT. § 144.4172, subd. 1 (Supp. 1987).

171. Given the nature of the HIV epidemic, this is clearly not the only rational
choice of focus. HIV is transmitted only through intimate contact which requires, in
general, consensual behavior on the part of two parties. Everyone — carriers and
noncarriers alike — who engages in such risky behavior increases the chance that the
“infection reservoir” of a given population will grow. From a public health point of
view, it is that growth which should be the target of intervention.
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tion are indirect.'”? They test for antibodies to the virus,
rather than for the virus itself. From a positive result on such a
test (seropositivity), there are three inferences which must be
drawn to proceed to the conclusion that a person is a ““carrier-
in-fact” as defined by the Act — that is, that the person
“harbors” an infectious agent and is a “potential source of in-
fection.” The first inference arises from the fact that no test is
100% specific. When used among groups with a low preva-
lence of infection, many of the positive results on the ELISA
test are false positives, or not indicative of the presence of the
HIV antibody.!?®* Though the scientific literature suggests that
people with ELISA positives which are confirmed by Western
blot or immunofluorescence assay ‘‘may be considered to have
been infected by the virus,” testing errors and differing testing
standards limit the accuracy of test results.!7*

The second inference which must be made is that a person
once infected by the virus remains infected, or continues, in
the words of the Act, to “harbor” the infectious agent. A Con-
sensus Development Conference Statement from the National
Institutes of Health states that the presence of antibodies in
the blcod ‘“‘reflects the continuing presence of HIV in the
host.”175 But at least one study suggested that only sixty-five
percent of ““antibody positive persons have had recoverable vi-
rus circulating in their blood at any given time, based on one
isolation attempt.”176

Finally, it appears that infection does not necessarily entail
infectiousness.'”? That is, a fair number of persons who are
infected with the virus apparently do not transmit the virus to

172. Direct testing for HIV is “very difficult, time-consuming, and requires highly
skilled personnel . . . .”” RouTINE HTLV-III TESTING, supra note 110, at 3.

173. Francis & Chin, supra note 7, at 1359,

174. Id. Some studies suggest that error is introduced by inexperience among test
givers, and by the existence of different standards for determining what constitutes a
“positive”” test. New Questions About AIDS Test Accuracy, 238 SciENCE 884 (1987). See
also Span, False Positive: The AIDS Test Nightmare, The Washington Post, C1, C6 (Mar.
7, 1988) (reporting contested findings that even ELISA with Western Blot confirma-
tion would yield one-third false positive if used on a very low risk population).

175. Routine HTLV-III TEsTING, supra note 110, at 4.

176. Francis & Chin, supra note 7, at 1359.

177. Studies have shown that seropositivity among steady heterosexual partners
of persons infected with AIDS “ranged from 7 to 68 percent.” Friedland and Klein
suggest that such variation may be due to “vanations in infectivity among different
viral strains . . . .”” Friedland & Klein, Transmission of AIDS, 317 NEw ENGLAND J. MED.
1125, 1129 (1987).
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others even though they engage in the kind of behavior which,
in general, transmits the virus.178

In sum, even in the face of medical tests which show the
presence of HIV antibodies, the scientific literature is careful
to conclude only that a person must be “considered to be po-
tentially infectious.”!7® The Department of Health claims no
more for medical testing: *“‘An individual should be considered
infectious if he or she is determined to be infected with HIV on
the basis of state-of-the-art scientific knowledge.’’ 180

The problem of determining an individual’s carrier status is,
of course, much more serious where no medical test informa-
tion is available. The Act attempts to address this problem
through the notion of carrier-by-inference.

A person satisfies the “carrier-by-inference’ definition if the
commissioner reasonably believes that the person is harboring
an infectious agent. In the ‘“‘absence of a medically accepted
test,” the commissioner may reasonably believe an individual
to be a carrier, only when there is a determination based on
“specific facts” which justify an “inference’” that the person
harbors a specific infectious agent.'®! This prong of the defim-
tion is aimed at situations in which a person’s behaviors —
rather than medical tests — support an inference that the per-
son harbors HIV.

“The heart of the definition of carrier-by-inference inheres in
the meaning of the word “inference” in this definition. As
originally proposed, the definition of “carrier” included those
whom the commissioner “‘reasonably suspected” of harboring
HIV.182 The requirement that the suspicion of the commis-
sioner be supported by a ‘‘reasonable inference’” was added to
the definition of carrier midway through the legislative process
in response to criticisms by the bill’s opponents that the carrier
definition lacked specific criteria for application.!83 It is thus
reasonable to assume that the term “inference” was intention-
ally chosen by the legislature as a means of assuring that the
process of identifying carriers was governed by uniform stan-

178. Id. at 1129.

179. Roumine HTLV-III TESTING, supra note 110, at 4.

180. Draft, supra note 16, at 9.

181. MiInN. StaT. § 144.4172, subd. 1.

182. H.F. 1076, 75th Minn. Legis., 1987 Sess. (Mar. 12, 1987 draft).
183. Testimony of Matthew Stark, supra note 100.
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dards. Since the term inference is not defined, it is likely that
the legislature intended it to have its normal, legal meaning.

In structure, the process of drawing legal inferences is clear.
Inferences are chains of reasoning which demonstrate that an
otherwise unknown or unknowable state of facts (the “target
fact’’) is true, based on the truth of another set of facts (the
“base facts’’). In the context of the Act, this process entails
two sets of “proofs:”’'8¢ The first requires proof of certain
“facts”” about the suspected carrier. The second requires
proof that these facts bear some relationship to the presence of
the “infectious agent” in the person.

The strength of an inference depends on two variables. The
degree of confidence or certainty about proven facts, and the
strength of the relationship shown to exist between those facts,
assuming they are true, and the presence of the infectious
agent.

The Act specifies a standard of proof for use in judicial pro-
ceedings: the commissioner must prove ‘‘the allegations of the
petition by clear and convincing evidence.””'8> The facts un-
derlying the carrier-by-inference determination are covered by
this mandate.!8¢ Thus, at least in the courtroom phase of the
operation of the Act, the facts underlying the inference of in-
fection must be proved by clear and convincing evidence.!8?

184. Note that the carrier-by-inference definition is operative in two places in the
Act: At the pre-judicial administrative health directive stage, and at the judicial pro-
ceeding stage. Itis only at the latter stage that the commissioner must formally prove
the inference. At the former stage that proof should be incorporated in the commis-
sioner’s written determination.

185. MINN. STaT. § 144.4178, subd. 12 (Supp. 1987).

186. The standard of proof provision does not, on its own terms, apply to the facts
underlying the carrier-by-inference determination. But the standard does apply to
the “allegations of the petition.”” The Act contains no explicit requirement that the
petition allege that the respondent is a “‘carrier.” It does require that the petition
“set forth . . . the grounds and underlying facts that demonstrate that the respondent
is a health threat to others . . ..” /d. § 144.4176, subd. 1. A person must be a “car-
rier” to be a health threat to others. It is arguable, then, that the petition must allege
the underlying facts showing that the respondent is a carrier. Further, the Act estab-
lishes a rebuttable presumption regarding carrier status. This requires that the com-
missioner “‘present[] facts justifying an inference” that the respondent harbors an
infection. Id. § 144.4179, subd. 3.

187. The carrier-by-inference determination has an impact in the pre-judicial op-
eration of the Act in connection with the commissioner’s issuance of health direc-
tives. /d. § 144.4172, subd. 6. Since the commissioner’s determination that a person
is a carrier carries with it the high potential for intrusion and coercion, see infra notes
209-30 and accompanying text, the decision ought to follow the same standards as
does the judicial decision.
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Once the base facts are proven, the next step in drawing an
inference is to prove that there is an inference chain linking
those base facts and the target fact. In the context of the Act,
the “target fact” is that the person ‘“harbors an infectious
agent.”” More plainly, the target fact is a biological occurence,
the infection of the repondent. The ‘“‘base facts’ can fall into
two major categories: behavioral facts about the respondent
and demographic facts about the respondent. The inference
chain linking the base facts with the target fact is statistical and
probabilistic.

An inference that an individual 1s an HIV carrier would pro-
ceed from information about the person’s past behavior. Med-
ical studies have shown that the most significant behavioral!88
factor in determining the risk that a given individual will be-
come infected with HIV due to sexual activity is the risk cate-
gory of that person’s sexual partner or partners!'®® and the
extent of sexual contact. The estimated risk of infection for
heterosexual intercourse as related to these two factors has
been calculated.!?° The estimated risk of infection for an indi-
vidual who has one sexual encounter with a member of a high-
risk group!?! of unknown HIV serostatus ranges from 1:10,000
if a condom was not used, to 1:100,000 if a condom was
used.!®?2 The odds of infection increase after 500 such en-
counters to 1:32 and 1:210.193 The estimated risk of infection
from 500 sexual encounters with a person known to be In-
fected, without the protection of a condom 1s 2:3.19¢

The likelihood that a given individual is a carrier could also
be determined from the demographic characteristics of the

188. Other factors may include *‘genetic or anatomic characteristics of either part-
ner, the strain of the virus, drug treatment . . ., age, or other as yet undiscovered
cofactors.” Hearst & Hulley, supra note 1, at 2429.

189. Id. The authors’ findings apply specifically to heterosexual transmission of
HIV. Nothing in the findings suggests that they would be materially changed when
applied to homosexual transmission.

190. Id.

191. High-risk groups include homosexual and bisexual men, intravenous drug
users, hemophiliacs, female prostitutes, heterosexuals from areas such as Haiti and
central Africa where heterosexual spread of HIV is common, and recipients of multi-
ple blood transfusions between 1983 and 1985 from areas with a high prevalence of
HIV infection. /d.

192. These figures are 1:1,000 and 1:10,000 respectively if the homosexual or bi-
sexual men or intravenous drug users are from major metropolitan areas. Id.

193. Figures for major metropolitan areas are 1:3 and 1:21. Id.

194, Id.
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person. Prevalence of HIV infection among members of vari-
ous groups has been estimated. The average rate of infection
for such a group would be evidence of the likelihood that a
member of the group is infected.

For example, in one study, 3 out of 231 needle-sharing drug
addicts in the Minneapolis-St. Paul metropolitan area were in-
fected with the virus.!'?> The prevalence of HIV infection
among homosexual men varies widely depending on geo-
graphic location and test site: 72% of those at a sexually trans-
mitted disease clinic in San Francisco, 40% of a random group
in San Francisco!96, 20-25% nationwide.'®? Esumates of the
percentage of female prostitutes infected ranges from 5% in
Seattle to 40% in Miami.!9® It must be assumed that the rates
in Minnesota are at the low end of these scales.!9?

These numbers show an alarming spread of the HIV infec-
tion. But, do they provide a sufficient basis to make an infer-
ence that a particular person ‘“harbors” the AIDS virus?
Under the most compelling of conditions which require base
facts that would rarely obtain in Minnesota, statistics of this
sort would show that there was a statistical probability of 70%,
66% or 40% that a particular individual was infected.2°® Even
these figures would provide only the upper limits of

195. Minneapolis Star Tribune, supra note 43, at 9E.

196. Francis & Chin, supra note 7, at 1362.

197. Spread of AIDS Virus Has Slowed, But Deaths Will Still Soar, New York Times,
Feb. 14, 1988, at 22. But see Curran & Jaffe, supra note 1, at 612 (prevalence rates
among homosexual men vary from 10 percent to 70 percent, with most between 20
percent and 50 percent; data probably overestimate true prevalence).

198. Franas & Chin, supra note 7, at 1362.

199. Curran & Jaffe, supra note 1, at 613, report HIV seroprevalence in U.S.
miltary recruit applicants and cumulative reported incidence of AIDS per 10,000
population as of November, 1987. Minnesota is in the lower ranges of these statis-
tics. A sample is as follows:

State Cumulative HIV
AIDS Incidence Seroprevalence

North Dakota .09 0

Wisconsin 33 4.0
Minnesota .56 4.0
Florida 2.78 18.0
California 3.72 14.0
New York 6.93 34.0
D.C. 14.27 96.0

200. These statistics would obtain if the person could be shown to have been a
patient at a San Francisco Sexually Transmitted Disease Clinic, or to have had 500
sexual encounters with persons known to be infected, or to be a prostitute in Miami.
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probability, since other factors, such as the inherent error in
statistical sampling, would reduce their probative value.20! It
is more likely that the probabilistic proof available to support
the Act’s inference would be in the order of 1:32 (500 sexual
encounters with persons in high-risk groups of unknown infec-
tive status), 1:4 or 5 (male homosexual), or 3:231 (needle-shar-
ing drug addict visiting clinic in Minnesota).

These statistics cannot support an inference that a particular
individual is infected. Inferences are “‘logical, permissible de-
duction[s] from proven or admitted facts.”’2°2 Even under the
normal standard of proof for civil trials, inferences must be
more than merely consistent with the evidence.202 The evi-
dence must do more than suggest a possibility.2°¢ If anything,
these facts are more probative of the absence of infection than
of its existence, and therefore, would not support an inference
of infection even under a preponderance of the evidence stan-
dard. It follows, a fortiori, that the inference is impermissible
under the more stringent ‘“‘clear and convincing evidence”
standard adopted in the Act.

The foregoing analysis is strengthened by the argument that
it 1s rarely appropriate to support solely with statistical proof
the proposition that a particular event (here, infection by HIV)
occurred with respect to a particular individual in the past.205
But some may counter that it may be appropriate to consider

201. There are a number of reasons why these statistics may be inaccurate indica-
tors of the likelihood of an individual’s infection. There are important cofactors,
other than exposure to the virus through exchange of bodily fluids, which help deter-
mine infection. Francis & Chin, supra note 1. It is unknown whether a person, once
infected, remains infectious at all times and for all time. The studies on frequency
among various groups may reflect sampling bias and thus, not be representative of
the population as a whole, or even of subgroups of the population. Mayer, supra note
7, at 13. Mayer points out that societal intolerance towards AIDS victims, together
with the fact that “many of the activties in which high-risk individuals engage are
illegal in most states,” make it “difficult to obtain reliable epidemiologic data.” Id.

202. Wilder v. W.T. Grant Co., 270 Minn. 259, 260, 132 N.W.2d 852, 853 (1965).

203. Routh v. Routh, 256 Minn. 203, 208, 97 N.W.2d 644, 648 (1959).

204. Cf. Ex parte Arata, 52 Cal. App. 380, 381, 198 P. 814, 816 (Cal. Ct. App. 1921)
(dictum) (fact that a “majority” of prostitutes ‘‘may be afflicted with infectious vene-
real disease” justifies preliminary quarantine of any prostitute); Gerhardt v. Welch,
267 Minn. 206, 210, 125 N.W.2d 721, 724 (1964)(*Where two opposing inferences
can be drawn with equal justification from the same circumstantial evidence, it cannot
be said that one preponderates over the other .. ."”).

205. Tribe, supra note 154, at 1350. Tribe illustrates this point with the famous
blue bus case. In a suit for personal injury, the plaintiff shows that her injuries were
caused by a blue bus, and that the defendant bus company operates four-fifths of all
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statistical probabilities in establishing which party has the bur-
den of production. In torts, for example, the doctrine of res
ipsa loquitur *‘treat[s] the probability as the fact if the defendant
has the power to rebut the inference.”2°6 More generally, leg-
islatures can use rebuttable presumptions as a way of shifting
the burden of production to the party who has the means to
demonstrate that the statistically probable does not obtain in a
given situation.207?

There are two problems with applying this burden-shifting
reasoning to the carner-by-inference determination under the
Act. First, this i1s clearly not what the legislature said it was do-
ing. The Act does, to be sure, create a rebuttable presumption
which shifts the burden of production to the respondent. But
this shift takes place only after the inference of infection is es-
tablished.208 It cannot, therefore, be argued that the inference
itself can be established with the assistance of a shift in the bur-
den of production.

The second objection is that serious constitutional questions
would be raised if the legislature had intended to shift to the
respondent the burden of production on the issue of infection.
The burden of proof is placed on the commissioner as a matter
of constitutional law.209 Thus, any shift of the burden must
pass constitutional muster. Rebuttable presumptions in crimi-
nal cases are unconstitutional unless “the presumed fact is
more likely than not to flow from the proved fact on which it is
made to depend.”’21¢ As shown above, such a strong conection
between observable facts and HIV infection is highly unlikely

blue buses in town. If this statistic, taken alone, were sufficient to establish liability,
defendant would end up paying for five-fifths of all unexplained blue bus accidents.
In the situation under discussion in the text, if the 1 in 4 probability that a given
homosexual man is infected is allowed to support the inference that a particular ho-
mosexual man is infected, it follows that all homosexual men can be found to be
infected.
206. Id. at 1339 (quoting Jaffe, Res Ipsa Loquitur Vindicated, 1 Bur. L. REv. 1, 6
(1951)).

207. Id. at 1340, 1361,

208. MinN. Stat. § 144.41798, subd. 3 (Supp. 1987). The rebuttable presump-
tion is created only after the commissioner presents facts justifying an inference that
the respondent harbors HIV.

209. Addington v. Texas, 441 U.S. 414 (1978).
210. Leary v. United States, 395 U.S. 6, 36 (1968). The Leary Court reserved judg-

ment on the question of whether, in a criminal case, the connection must be even
higher to reflect the ““beyond the reasonable doubt” standard. /d., n.64.
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In Minnesota.21!

In sum, the carrier-by-inference provision makes sense
neither as a garden variety legal inference, nor as a burden
shifting rebuttable presumption. An alternative approach to
setting a standard for the uncertainty of identification would be
a public-health-prudence standard. Under this standard, the
proper outer limits of intervention is those individuals who,
because of their past and present behavior, present such a pos-
sibility of transmitting the virus that they ought, in prudence,
to act as if they were carriers. This standard combines the esti-
mated risk that the person is infected with the estimated risk
that the person is infecting others, and asks whether given that
combined risk, in the absence of actual knowledge, the person
should take the precautions a carrier would take.2!2

It is arguable that this provision more closely serves the pur-
pose of the Act than does the carrier-by-inference language ac-
tually adopted. A public-health-prudence standard focuses
both on factors which indicate that a person may be infected,
and on those which indicate that, if infected, a person may be
transmitting the infection. Thus, it focuses directly on the
harm posed by a person to the public health. The carrier-by-
inference provision, on the other hand, makes no reference to
harm. It focuses attention on whether a person is actually a
carrier. The public-health-prudence standard focuses on
whether the person ought to behave like and be treated like a
carrier.

Adopting a public-health-prudence standard for evaluating
the uncertainty of identification would require reaching well
beyond the literal words of the Act. That standard depends for
its meaning and legitimacy on a balance not only of individual
and group rights, but also, within the latter, of the comparative
utilities of voluntary and coercive measures. The Act provides

211. See supra notes 160-67 and accompanying text (discussion of probabilities).
212. This formulation is closer than the carrier-by-inference provision to the
threshold identification criteria discussed in the Department of Health’s Draft. The
Draft proposed that “knowledge of infectiousness” be part of the threshold criteria
for intervention. The Draft explained the proposal in this way:
[Alny person engaging in high-risk behavior should be aware of their risk
and recognize that they may be infected. If they have not been tested, they
should assume that they may be infected and capable of transmitting
infection.

Draft, supra note 16, at 11,
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no guidance on these calculi, either for the commissioner or
for the courts.

This state of affairs — the standardlessness of the carrier-by-
inference determination, and, by extension, the standardless-
ness of the gateway to coercive intervention — is exactly what
the commentators predicted and warned against. Lack of stan-
dards increases the risk that coercive measures will be applied
only against the most vulnerable, those whose poverty and lack
of sophistication bring them regularly into contact with public
officials, and who have little or no constituency among the gen-
eral public.?!3

It is not persuasive to argue that the commissioner is, or
should be presumed to be, an expert in public health consider-
ations and can thus be trusted with these determinations. The
Draft itself recognizes the need for explicit standards to guide
discretion and prevent discrimination.?2!4 But more impor-
tantly, these decisions involve a clash of values. Striking a bal-
ance among those values lies in the political and moral realms.
The commissioner has no special claim to expertise in those
areas.2!5

Since the carrier-by-inference provision lacks the explicit
standards necessary to assure that intervention is narrowly and
nondiscriminatorily applied, those standards must be set ad-
ministratively and judicially. Judicial standard setting can oc-
cur meaningfully only under the following circumstances.

First, the courts must understand that the carrier-by-infer-
ence determination presents a mixed question of fact (both
regular facts and scientific facts) and law.2!® The law portion is

213. The risk of discrimination, and of the perception that the Act is being applied
discriminatorily, is perhaps at its greatest at the threshold carrier-by-inference deter-
mination. As shown in the text, that determination makes use of epidemiological
data. Much of those data are tied directly to racial and sexual preference classifica-
tions. See Curran & Jaffee, supra note 1, at 613 (rates higher for black and Hispanic
prostitutes than for whites; nonwhite drug users may have higher incidence than
white); Boffey, Spread of AIDS Abating, The New York Times, Al (Feb. 14, .1988) (se-
ries of subepidemics, with varying charactenistics for, e.g., inner city blacks and His-
panics). Public health measures which are racially based are disfavored. See Won Wai
v. Williamson, 103 F. 1 (N.D. Ca. 1900).

214. See Draft, supra note 16, at 15.

215. The Draft acknowledges this. /d.

216. In this sense, it is similar to the determination that a person is a *“‘mentally ill
person” in the civil commitment area. That, too, is a mixed question of fact (both
regular and psychiatric) and law. In re Moll, 347 N.W.2d 67, 70 (Minn. Ct. App.
1984).
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significant, for it contains in kernal form the underlying policy
of the Act.

Second, the determination of whether the inference is a law-
ful one requires the dual calculus described above. This, in
turn, can be conducted only if information both about the case
sub judice and about the entire public health effort is adduced.
Thus, the commissioner must prove that it is necessary, in the
context of the fight against AIDS, that intervention occur in
cases such as the one before the court.2!?

Third, while deference may be due the commissioner on her
view of the public health calculus, no deference is due on the
rights calculus.

Fourth, in the absence of legislatively imposed standards,
those standards must be established through judicial review.
This will occur only if the appellate courts understand that the
inference is not solely, or even significantly, a fact issue. The
carrier-by-inference determination, thus, should not be judged
by the “clearly erroneous” standard applicable to facts, but
rather by the error of law standard.2'® Appellate courts will
need to be espeaally careful not to avoid this question on
grounds akin to mootness or “harmless error.”2!® Thus, if a
respondent who is found to be a carrier-by-inference accedes
to the coercive mandate of the presumption and introduces
test results, reviewing courts may be inclined to view the initial
determination as without importance on review.22 By the
same reasoning, a respondent subject to the presumption who
chooses not to introduce test results might be held to have

217. See supra notes 36-70 and accompanying text (discussion of Axioms and
Corollaries).

218. In civil commitment cases, the appellate court has consistently treated deter-
minations that a respondent is ‘‘dangerous” as a finding of fact rather than legal
conclusions. See, e.g., In re Matter of Beard, 391 N.W.2d 29 (Minn. Ct. App. 1986); In
re Lufsky, 388 N.W.2d 763 (Minn. Ct. App. 1986). As with the carrier-by-inference
determination, the term “‘dangerous” is a legal standard which is important in defin-
ing the threshold for civil commitment intervention. Treating it consistently on ap-
peal as a factual finding effectively prevents any incremental definition of the
meaning of the term.

219. Cf. Inre Ringland, 359 N.W.2d 710 (Minn. Ct. App. 1984) (denial of new trial
on ground that respondent improperly denied probable cause hearing upheld where
sufficiency of evidence not challenged at the commitment hearing, and discharge
from commitment mooted the issue).

220. If the tests are negative, there would presumably be no relief granted and
thus, little or no harm to the respondent. If the tests are positive, the infer-
ence/presumption will have been “harmless™ since it turned out to be true.
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“waived” his right to challenge the inference that he or she is a
carrier. Questions about the construction of the term “infer-
ence’”’ may be disfavored since they may be viewed as technical
and not going to the real merits, which is whether the person
1s, in fact, a carrier and in fact, will pose a danger to others.

The dangers of standardlessness ought to be addressed at
the administrative level, as well. The Act requires that the car-
rier-by-inference process be based on a “determination based
on specific facts.”’22! This determination should be in writing.
It should set out the specific facts relied upon, and the inferen-
tial chain leading to the conclusion that carrier-status should
be inferred. The writing should provide an adequate basis for
Jjudicial review of the commissioner’s determination.222 Re-
quiring a written record to support the carrier-by-inference
“belief” determination furthers the policy of minimizing the
potential for careless, arbitrary or discriminatory intrusion by
the state.

In conclusion, the definition of ‘‘carrier”’ serves as a thresh-
old or gateway for state intervention. Such intervention is al-
ways a point of high risk for individual rights. Two factors
associated with the carrier-by-inference determination increase
the nisk to high levels. First, since it is made in the absence of
medically accepted tests, the determination involves inferences
which of necessity have an increased level of uncertainty. The
determination, as well, may draw inferences which are based
on associations or memberships in vulnerable or protected
classes.223 Such inferences are strongly disfavored, even in the
public health area.

The second factor increasing the risk invloves the use of the
carrier-by-inference determination as a threshold to two steps
of the intervention process, the health directive stage and the
Judicial proceeding stage. At the judicial proceeding stage, the
commissioner’s carrier-by-inference determination is subject
to prompt, adversary review before a neutral factfinder.22¢ At
the health directive stage, this is not the case. The health di-
rective is an extra-judicial written or oral statement from the

221. MINN. STAT. § 144.4172, subd. 1 (Supp. 1987).
222. Bryan v. Community State Bank of Bloomington, 285 Minn. 226, 172
N.W.2d 226 (1969).

223. See supra notes 188-201 and accompanying text.
224, MInN. StaT. § 144.4179, subd. 3.
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commissioner of an authorized local health board to a carrier.
The directive may “require” the carrier to, infer alia, undergo
medical tests necessary to venify the person’s carrier status and
to participate in treatment programs.22> Although the health
directive does not have the force of a coercive court order, it is
nonetheless coercive in that it threatens, directly or indirectly,
coercive judicial action unless the subject complies.?26 Indeed,
the health directive may have a thoroughly chilling effect on
the behavior of the subject, who may well steer clear of behav-
1or which might be construed to violate the directive, in order
to avoid the commencement of judicial proceedings.22? In
proper cases, of course, this effect is not only desirable, but
also the effect which was most likely intended by the legislature
in enacting the health directive provision.222 This effect is de-
sirable only when the subject of the directive poses a risk which
falls within the scope of risks which are appropriately ad-
dressed by this Act. If it is used in situations which go beyond
those risks, then it constitutes an improper use of the coercive
power of the state which might escape review.22?

225. 1d. § 144.4172, subd. 6. See infra notes 246-63 and accompanying text for
adetailed discussion of the health directive provisions.

226. See Salerno v. United States, 107 S.Ct. 2095, 2111 (Marshall, J., dissenting)
{“Power of authority to imprison upon prediction” gives government ‘‘coercive
power”’ over individuals). See Ellman; Lawyers and Clients, 34 U.C.L.A. L. Rev. 717,
722 (1987) for definition of coercion.

227. In situations where the carrier-by-inference provisions are invoked, the
health directive is likely to require that the subject of the directive undergo medical
testing and make the results available to public health officials. Such a health direc-
tive would constitute a request for the individual to “supply private or confidential
data concerning the individual” and would fall within the scope of the Government
Data Practices Act. See MINN. STAT. § 13.38 (Supp. 1987). The health directive must
be accompanied by a notice informing the individual whether he or she ““may refuse
or is legally required to supply the requested data” and “any known consequences
arising from supplying or refusing to supply” the data. /d. § 13.04, subd. 2. A conse-
quence of failing to supply the information may be that the individual will be classi-
fied as “‘noncompliant’ and made the suject of a judicial proceeding under the Act.

228. The Draft does not specifically mention the concept of health directives. The
Draft notes, however, the importance of assessing the capacity of the person to
change his or her behavior voluntarily, see Draft, supra note 16, at 12, 16, and the
need to limit restrictions on personal liberty to situations where less restrictive meas-
ures have been “proved’ to be inadequate. /d. at 14. The health directive is aimed at
both of these concerns.

The Draft notes, as well, the need to minimize potential abuse of administrative
or judicial authority in connection with making these judgments. /d. at 16.

229. Public health officials may attempt to “test” the limits of the Act by bringing
cases which are at, or close to the borders, as they perceive them, of acceptable inter-
vention under the Act. If their view of the Act is too expansive, their efforts will be
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The legitimacy of the coercive intervention authorized by
the Act is seriously undermined by the structural lack of clarity
in its threshold standards for identification. This deficiency
can be mitigated to a limited extent by administrative and judi-
cial sensitivity to the need to articulate standards for interven-
tion. But even if such standards are developed in the course of
administrating the Act, they will lack the legitimacy of stan-
dards set by the popularly elected legislature.230

C. The Act’s Implementation of the
Last Resort Principle

As shown above, coercive public health intervention can be
justified only when it is the intervention of last resort.23! This
principle has two alternate formulations in relation to the con-
trol of AIDS. In generally applicable circumstances, where it is
the public health, rather than the health of individuals which 1s
of concern, coercive intervention cannot be justified unless it is
demonstrated that coercive measures are necessary in order to
control the spread of an epidemic. This i1s the “public health
formulation” of the principle. The alternate formulation, the
“individual formulation,” holds that an individual may not be
coerced unless the coercion is necessary to prevent that indi-
vidual from doing harm to other individuals.

The Act fails completely to implement the public health for-
mulation of the last resort principle. Nothing in the Act re-
quires proof, as a precondition to applying the Act, that
control of the epidemic depends on coercive intervention. Nor
can it be said that the enactment of the Act was premised on
unstated legislative findings that coercive intervention is neces-
sary in order to control the AIDS epidemic. The Department
of Health’s Draft made it clear that coercive intervention
would have a very insignificant effect on the course of the
epidemic.232

It may be argued that the Act sets intervention standards for
transmission which amount to a requirement that the commis-
sioner satisfy the public health formulation of the principle of

rebuffed in court. But to the extent that their expansive health directives chill behav-
ior which is not able to be addressed by the Act, their actions are beyond judicial
review.

230. See supra note 16.

231. See supra notes 37-38 and accompanying text.

232. See Draft, supra note 16, at 1. '

HeinOnline -- 14 Wn Mtchell L. Rev. 548 1988



1988] COERCIVE PUBLIC HEALTH INTERVENTIONS 549

last resort. Although these standards are not as clearly articu-
lated as they might be, it is reasonable to read the Act as re-
quiring, as a condition of intervention, a showing that an
individual will repeatedly transmit HIV.23% Since 1t 1s repeated
transmission of a disease by individuals which fuels an epi-
demic,?3¢ intervening with respect to those who are repeat
transmitters will assist in controlling the epidemic. But this ar-
gument shows that repeated transmission should be a neces-
sary condition for intervention, not that it is a sufficient
condition. Under the public health formulation, coercive in-
tervention is not justified unless it is shown that the same con-
trol over the epidemic could not be obtained through
voluntary means. The consensus among public health com-
mentators appears to be that this showing cannot be sustained
at the present time.235

The individual formulation of the last resort principle is im-
plemented more adequately in the Act. But its implementation
is less than ideal because it is indirect, relying on psychological
constructs rather than observable behavioral criteria. In addi-
tion, the major procedural mechanism for implementing the
principle, the health directive, is not as strongly expressed as it
should be.

1. The Use of Psychological Constructs to Implement The Last
Resort Principle

The last resort principle, as it applies to individuals, is a
standard relating to prediction. Coercive intervention is the
last resort only when we predict that non-coercive methods
cannot prevent a given level of risk. Predictions of future con-
duct are notoriously inaccurate.23¢ In general, past dangerous

233. See infra notes 269-77 and accompanying text. This standard would apply
unless the persons at risk were not knowingly engaged in the risky behavior.

234. If, on the average, each infected person transmits the disease to only one
other person, eventually the epidemic will cease to spread, since those who are killed
by the disease will equal those who become newly infected.

235. See supra notes 37, 39-40 and accompanying text.

236. Compare Macklin, supra note 6, at 18 (“* ‘At the present time psychiatry lacks
the capacity to identify dangerous patients with sufficient reliability to meet a court’s
evidentiary test of either beyond a reasonable doubt (about 90 percent) or clear and
convincing proof (about 75 percent certainty)’ ") ( quoting Alan A. Stone, Comment,
132 AM. J. PsycHiATRY 829 (Aug. 1975) and Johnson v. Noot, 323 N.W.2d 24 (Minn.
1982) (difficulty of predicting future dangerousness in civil commitment setting) with
Salerno v. United States, 107 S.Ct. 2095 (1987) and Jurek v. Texas, 428 U.S. 262
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behavior is the best predictor of future dangerous behavior;
the more recent in time and similar in circumstances to the
present, the more predictive past behavior is of future.237

An adequate implementation of the principle of last resort
would reflect these facts about prediction. Coercive interven-
tion would not be the last resort unless the person: (1) has
engaged in and is engaging in behavior which exceeds the risk
of transmission threshold; (2) has been clearly and specifically
requested to stop the behavior, and informed of the risks of
that behavior; (3) has been informed that the consequences of
continuing may be state intervention; and (4) has been pro-
vided or offered the services needed to enable the person to
discontinue the behavior;238 but (5) continues to engage in the
behavior so persistently to justify the conclusion that the
probability of continued behavior exceeds the uncertainty of
prediction threshold.

This formulation recognizes that the future course of an in-
dividual’s behavior depends both on how that person has be-
haved in the past, and on the circumstances in the future. The
last resort principle requires more than a prediction that the
individual will engage in nisky behavior in the future. Coercive
intervention is not the last resort unless that risky behavior
could be prevented only through coercion. The formulation
proposed above insures there is an adequate basis for drawing
that conclusion.

The last resort principle is incorporated indirectly but un-
mistakably in the portion of the definition of “health threat to
others’’23? which requires a demonstration of the carrier’s in-
ability or unwillingness to avoid risky behaviors. The core

(1976) (nothing inherently unattainable about predictions of future criminal
behavior).
237. See Macklin, supra note 6, at 18; MoNaHAN, THE CLINICAL PREDICTION OF Vio-
LENT BEHAvIOR 60 (U.S. Department of Health and Human Services 1981) .
238. See supra note 59 and accompanying text (discussion of Corollary 4 and serv-
ices that should be offered).
239. The text of the definition is set out below:
“Health threat to others’” means that a carrier demonstrates an inability or
unwillingness to act in such a manner as to not place others at risk of expo-
sure to infection that causes serious illness, serious disability, or death. It
includes one or more of the following:
(1) with respect to an indirectly transmitted communicable disease:
(a) behavior by a carrier which has been demonstrated epidemiologi-
cally to transmit or which evidences a careless disregard for the transmission
of the disease to others; or
(b) a substantial likelihood that a carrier will transmit a communicable
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meaning of the last resort principle is incorporated into this
definition. If a person is “willing” and ‘“‘able” to change his
behavior voluntarily, then coercive intervention is not the last
resort. It follows that, at most, those who are unwilling or un-
able to change voluntarily are appropriate subjects for coercive
intervention.

There are two serious problems with this formulation of the
last resort principle. These problems increase the likelihood
that the Act can be applied overbroadly. They could be
avoided with a direct formulation of the principle, such as that
proposed above.

Both problems arise from the fact that the terms ‘“unable”
and ‘“unwilling” are psychological constructs. Psychological
constructs are not directly observable because they have exist-
ence only as constructs. They require the characterization,
rather than simply description, of behavior; the transformation
of observable behavior into statements about unobservable
mental attributes.240

The first flaw in the use of psychological construct language
is that the use of constructs such as “‘unwillingness’”” and ““in-
ability”” suggests that these are relatively immutable character-

disease to others as is evidenced by a carrier’s past behavior, or by state-
ments of a carrier that are credible indicators of a carrier’s intention.
(2) With respect to a directly transmitted communicable disease:

(a) repeated behavior by a carrier which has been demonstrated epide-
miologically to transmit or which evidences a careless disregard for the
transmission of the disease to others;

(b) a substantial likelihood that a carrier will repeatedly transmit a com-
municable disease to others as is evidenced by a carrier’s past behavior, or
by statements of a carrier that are credible indicators of a carrier’s intention;

(c) affirmative misrepresentation by a carrier of the carrier’s status
prior to engaging in any behavior which has been demonstrated epidemio-
logically to transmit the disease; or

(d) the activities referenced in clause (1) if the person whom the carrier
places at risk is: (i) a minor, (ii) of diminished capacity by reason of mood
altering chemicals, including alcohol, (iii) has been diagnosed as having sig-
nificantly subaverage intellectual functioning, (iv) has an organic disorder of
the brain or a psychiatric disorder of thought, mood, perception, orienta-
tion, or memory which substantially impairs judgment, behavior, reasoning,
or understanding; (v) ajudicated as an incompetent; or (vi) a vulnerable
adult as defined 1n section 626.557.

(3) Violation by a carrier of any part of a court order issued pursuant to
this chapter.

MINN. STaT. § 144.4172, subd. 8 (Supp. 1987).

240. The term “inability” could also refer to the physical attributes of a person.
That meaning is inapplicable here since it is clear that everyone has the physical abil-
ity to avoid sex and needle sharing. It is presumably the mental inability to control
one’s behavior that is referred to in the Act.
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istics of a person.?4! In reality, a person may be willing or
unwilling to take certain action depending on the information
available, and the alternatives to that action. A person may be
able or unable to act in a certain way depending on the help,
motivation or knowhow he or she possesses.2#2 The Act’s defi-
nition suggests that these qualities — unwillingness and inabil-
ity — can somehow be measured and evaluated apart from
context. Yet it i1s precisely these contextual considerations
which are critical to determining whether intervention is in-
deed the last resort.243

The second flaw is related to the first. The use of psycholog-
ical constructs suggests that the real inquiry concerns the mind
of the carrier, rather than his or her behaviors. But the mind
and its attributes are knowable only inferentially. Thus, in ad-
dition to the difficulties of making predictions, courts must
deal with the uncertainties of inferring invisible mental attrib-
utes from observable behaviors. This is doubly hard, since the
concepts of “unwilling” and ‘““‘unable” have no fixed meaning
and the behavior which might qualify to demonstrate the exist-
ence of these concepts is similarly variable.244

The fact that the Act calls for the assessment of psychologi-
cal characteristics, rather than the observation of behavior,
may lead some courts to rely on expert psychological testi-
mony to determine whether a person is unwilling or unable to
avoid risky behavior. Reliance on expert testimony carries with
it the danger that courts will abdicate to the experts the deter-
mination of what constitutes “inability” and ‘“‘unwilling-

241. Diamond, The Psychiatric Prediction of Dangerousness, 123 U. PENN. Law REv.
439, 449 (1974), criticizes the “process of reification, the process by which action or
behavior becomes translated into an attribute of the person.” Id. Diamond’s objec-
tion is to the use of the label “dangerous” to describe individuals. The same criti-
cism applies to “unwilling,” “unable,” or “noncompliant” as labels for people.

242. See supra notes 40-58 and accompanying text (discussion of Corollary 3).

243. Id. See also Shah, Legal and Mental Health System Interactions, 4 INT'L J. L. &
PsycuiaTry 219, 238 (1981) (inaccuracy of predictions of future harmful conduct
compounded by failure to take into consideration information about settings, situa-
tions and environmental variables).

244. Which of the following is evidence of an “‘inability” to avoid risky behavior?
(1) Engaging in prostitution as a means of supporting oneself. (2) Forgetting to use a
condom “‘in the heat of passion.” (3) Acquiescing to one’s sexual partner’s “insis-
tence” on having unprotected sex.

Which of the following is evidence of *“‘unwillingness” to avoid risky behavior?
(1) Allowing one’s sexual partner to engage in sex without a condom. (2) Handing a
freshly used needle to another person with the expectation that he or she will reuse it
without sterilizing it. (3) Refusing to have an abortion.
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ness.”’245 This would be improper since these terms carry the
burden of implementing the last resort principle in the Act.
They have a legal and policy content about which experts in
human behavior have no special insight.

The legislature could have avoided the problems inherent in
using psychological constructs by stating the last resort princi-
ple in behavioral terms. Doing so would have made the
threshold standards relating to prediction much clearer and
less subject to improper application.

2. The Health Directive and Its Relation To the Last Resort
Principle
The health directive requirement246 plays a critical role in
insuring that coercive public health intervention is reserved
solely for those situations in which no other form of public
health intervention will avoid a serious danger to the public
health. The health directive 1s an official notice to a carrier
that the carrier’s conduct poses a serious public health risk and
will subject the carrier to coercive intervention if it continues.
If the notice contains adequate information, the fact that the
carrier continues the risky behavior after receiving it provides a
strong basis for characterizing the carrier as either unable or
unwilling to avoid that behavior.247
Despite the importance of the health directive concept, the
Act provides little guidance as to its contents and contains an
important ambiguity about limitations on its issuance. Most
threatening to the principle of last resort, however, are the
broad emergency provisions of the Act which, if given their
plain meaning, wash away the health directive requirement.

245. See Dershowitz, Preventive Confinement: A Suggested Framework for Constitutional
Analysis, 51 Tex. L. Rev. 1277 (1973).
246. MINN. STaT. § 144.4172, subd. 6. (Supp. 1987):
“Health directive” means a written statement, or, in urgent circumstances,
an oral statement followed by a written statement within three days, from
the commissioner, or local board of health with delegated authority from
the commissioner, issued to a carrier who constitutes a health threat to
others. A health directive must be individual, specific, and cannot be issued
to a class of persons. The directive may require a carrier to cooperate with
health authorities in efforts to prevent or control transmission of communi-
cable disease, including participation in education, counseling, or treatment
programs, and undergoing medical tests necessary to verify the person’s
carrier status. The written directive shall be served in the same manner as a
summons and complaint under the Minnesota Rules of Civil Procedure.
247. See supra notes 240-45 and accompanying text (meaning of unable or
unwilling).
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The health directive should serve the last resort principle in
two ways. First, it should divert as many individuals as possible
from the coercive to the voluntary public health system. In or-
der to do so, it must effectively communicate to the carrier;248
it must provide information to the carrier about what the car-
rier must do in order to avoid coercive intervention;24? and it
must provide information to the carrier about services which
are available to assist the carrier in modifying the carrier’s
behavior.250

Second, the health directive should provide a solid eviden-
tiary basis for coercive intervention. As argued above, coercive
intervention is not justified unless, among other things, it is
the last resort. Since many people modify their risky behaviors
through voluntary, noncoercive participation in education,
counseling or other services,?5! coercive intervention is not
Jjustified unless it is shown that those voluntary services will not
change the individual’s behavior. An individual’s failure to
comply with a health directive provides that proof only to the
extent that it provides understandable notice of the availability
of appropriate services.

In addition, the health directive must be clearly official, and
must clearly apprise the carrier of the consequences of failure
to comply.252 Without such official notice the evidentiary basis

248. The population at high risk for HIV infection is not homogeneous. Commu-
nications to individuals must take differences in communication ability into account.
Becker & Joseph, supra note 30, at 403 (“Unlike the gay community, which is rela-
tively organized and generally characterized by educational and socioeconomic ad-
vantage, . . . [the] average level of education [among intravenous drug users] is
lower. Language and literacy problems are well recognized, and communication in
this subculture is generally oral rather than written”).

249. This will require clarity among public health officials about what risk is ac-
ceptable. It may also require the acknowledgement, in this official document, that
illicit behavior may continue. Public health officials will have to decide whether con-
dom use in connection with anal sex and bleach-rinsing of needles used for intrave-
nous drugs reduce the risk sufficiently to avoid intervention. Suggesting either of
these is a tacit acknowledgment that illegal behavior is likely to continue. Failure to
mention these alternative behaviors, on the other hand, may render the notice inef-
fective. See Becker & Joseph, supra note 30, at 407 (existence of “preferred strategies
being employed for risk reduction” by various at risk groups).

250. See Draft, supra note 16, at 15 (need for services); see also Fineberg, supra note
30, at 593, 595 (‘‘Sexual practices and drug use are biologically based, socially com-
plex behaviors. . .. Changes in behavior that will reduce risk of [infection] depend
upon individual motivation and a reinforcing social environment.”")

251. See generally Becker & Joseph, supra note 30; Fineberg, supra note 30.

252, The Minnesota Government Data Practices Act, MINN. StaT. ch. 13 (1986),
requires the disclosure of this information to the extent that the health directive re-
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for the last resort determination would be incomplete. It can-
not be said that judicially coerced intervention is the last resort
until the “threat” or possibility of that type of coercion is made
known to the carrier, who ignores it.253

An important ambiguity of the Act, and in particular in the
circumstances in which a health directive can be issued, con-
cerns the following definition: ‘““A health directive must be in-
dividual, specific and cannot be issued to a class of
persons.”23* It is not clear whether this is intended only to
govern the form and contents of the notice (the narrow con-
struction) or to limit the circumstances which would justify the
1ssuance of a directive (the broad construction).

In its narrow construction, this sentence simply prohibits
blanket notices to groups. Prohibited under this reading
would be notices to ‘““all gay men who engage in anal sex;” or
“all intravenous drug users who share needles.” To count as a
health directive under the Act, a notice would have to be di-
rected at, and perhaps name, a particular person, rather than a
class or group of people.

Two policies underlie this construction of the law. First, the
provision may be intended to reassure those who feared that
the coercive means of the Act could be used in a manner which
was discriminatory or abusive of those in vulnerable, stigma-
tized groups. Giving blanket notices could bring entre classes
of people within the operation of the Act. Second, group no-
tices lack the individualization necessary to accomplish the
health directive’s last resort principle function.

But this construction might be questioned on the grounds
that it is redundant. The Act’s requirement that the health di-
rective be “served in the same manner as a summons and com-
plaint’’ under the Rules of Civil Procedure?5® clearly envisions
individual notices. Further, the notices will not be effective in
the demonstration that carriers are “unable or unwilling” to

quests the carrier to furnish any private or confidential information. See also supra
note 227,

253, Of course, the threat of force is coercive. See Ellman, supra note 226. But it is
less coercive than the actual exercise of force.

254. MINN. StaT. § 144.4172, subd. 6 (Supp. 1987).

255. MInN. R. Civ. P. 4 requires in-hand or substituted abode service. Mailed ser-

vice is effective if the recipient of the service returns an acknowledgement of service.
Id.
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change their behavior unless they are specific and
individualized.

A broad interpretation of the “class of persons” restriction
would prohibit the commissioner from using the suspected
carrier’s membership in a class of persons as all or part of the
basis for issuing the health directive or determining its con-
tents. Membership in certain classes of persons carries with it
epidemiological probabilities of HIV infection. These
probabilities are based on the incidence of HIV infection
among persons of that class.256 Thus, an individual’s member-
ship In a class could provide some information about the
probability that the individual engages in risky behavior. The
classes which have a high incidence of HIV infection include
those which are traditionally politically and socially vulnerable.
The legislature could have decided that the ethical and polit-
ical costs of using class-based information for coercive inter-
vention purposes were too high.

The health directive provisions of the Act are central to the
purpose of the Act, to restrict coercive public health interven-
tion to situations in which there is no other viable approach to
avoiding a serious threat to the public health. But for all this
importance, the Act evidences a fundamental ambivalence
about the notion that administrative intervention must be at-
tempted before judicial proceedings are commenced. The Act
provides an exception to the health directive requirement
which, if given its plain meaning, gives the commissioner abso-
lute discretion to proceed to court without first issuing a health
directive.

The health directive exception is tied to the Act’s emergency
apprehend and hold provisions.257 The Act’s health directive

256. Epidemiologists estimate the prevalence of HIV infection among homosexu-
als, prostitutes, hemophiliacs and intravenous drug users. Some prevalence rates are
given for racial or ethnic subgroups. Sez generally Curran & Jaffe, supra note 1, at 612-
612; Francis & Chin, supra note 7, at 1362.

257. MINN. STAT. sec. 144.4182, subd. 1. On an ex parte or expedited basis, the
court may order a person held upon a finding that there is ‘‘reasonable cause to
believe” that the “person is . . . a substantial likelihood [sic] of an imminent health
threat to others.” /d. The meaning of this emergency intervention standard is ex-
ceedingly murky. When is a person an “imminent” health threat to others? Is that
more serious, or less serious, than being a health threat to others? Is “health threat
to others” used here in its defined sense, or in its everyday sense? If in its defined
sense, how can emergency intervention be justified merely on a belief that the person
will “imminently’” demonstrate that he or she is *‘unable or unwilling” to avoid risky
behavior? If the term is not used in its defined sense, how is it being used?
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requirements25® are eliminated whenever the “‘an emergency
court order i1s sought” pursuant to the emergency apprehend
and hold provisions.259

Added to the Act late in its legislative history,26° the emer-
gency exception was clearly meant to mediate the conflict be-
tween the emergency apprehend and hold provisions of the
Act, which contemplate precipitant judicial action in the face of
an emergency, and the health directive provisions, which con-
template deliberate, incremental intervention.

Read literally, the emergency exception gives the commis-
sioner unilateral control over the applicability of the health di-
rective requirements. Merely by seeking an emergency order,
the commissioner can eliminate the need to find noncompliant
behavior prior to filing a petition, to allege noncompliant be-
havior in the petition, and to prove noncompliant behavior in
order to prevail on the petition.

The most obvious reason for an emergency exception to the
health directive mechanism is that there may be situations in
which the danger posed by a carner is so great, so certain, and
so imminent that the public health would be ill served by post-
poning judicial intervention until after formal administrative
intervention has failed. This concern is addressed in large
measure by the provision for oral health directives in “urgent
circumstances.’’26! A carrier who is thought to pose an immi-
nent, serious threat can be given a health direcuve orally.
There would be no need to intervene on an emergency basis
unless the person acts inconsistently with that directive.262 If
the person does act inconsistently with the directive, that con-
duct would constitute noncompliant behavior and would sat-
1sfy the health directive provisions of the Act.

258. In general, the commissioner must plead and prove, as a condition for ob-
taining judicial relief under the Act, that the carrier failed to comply with a health
directive. Id. § 144.4176, subd. 1.

259. Id.

260. For most of its journey through the legislature, there was no emergency ex-
ception to the requirement that noncompliance with a health directive was a neces-
sary element for judicial relief. The legislation did, from the beginning, contain
emergency apprehend and detain provisions which were similar to those in the final
version. Compare Journal of the Senate, Apr. 13, 1987, at 1366, with Journal of the
Senate, May 5, 1987, at 2951.

261. MiINN. STaT. § 144.4142, subd. 6.

262. A health directive can direct the person to participate in treatment programs.
Noncompliance with this sort of a directive would be readily apparent.
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It 1s difficult to conceive of situations in which imposing a
requirement that an oral directive be given would prove too
much of a delay. The problems posed by such remote situa-
tions could be dealt with by a narrowly drawn exception to the
health directive requirement. The provision should excuse the
commissioner from complying with the health directive re-
quirements only when the commissioner demonstrates that
such compliance would matenally increase the risk to the pub-
lic health.263 |

D. The Act’s Standards Relating to the Risk of Transmission and
the Uncertainty of Prediction

Setting standards relating to the risk of transmission is criti-
cal because of the wide range of risks of transmission of HIV
posed by various sorts of behavior.26¢ Standards relating to
prediction are important because they are the manner in which
the central principle, the last resort, can be most directly ar-
ticulated in legislation. Our uncertainty about the likelihood
of a person behaving in a risky manner translates directly into
our conclusions about whether intervention is, indeed, the last
resort.

The Act’s definition of ““health threat to others” is its vehicle
for articulating its standards for transmission and prediction.
The articulation of these standards suffers from imprecise
drafting. Unless they are construed with care against a back-
ground of the policy of coercive public health intervention, the
standards permit a reach for intervention which is far too
broad.

The definition of health threat to others i1s divided into two
major parts. In the first part, the “‘general clause,” the Act sets
out in relatively broad language the two aspects of the trans-
mission/prediction standard. The transmission element is
" contained in the phrase “places others at risk of exposure to

263. In general, a delay of several days would not materially increase the risk to
the public health even if the carrier continued to engage in risky behavior. The incre-
mental risk for each risky act is small. It is only the cumulative risk of repeated be-
haviors which may be countable in the public health calculus. See supra notes 236-45
and accompanying text.

264. See generally Curran & Jaffe, supra note 1, at 611; Ginzburg, The Acquired Immu-
nodeficiency Syndrome, Human Immunodeficiency Viruses, and the Community and the Work-
place—A Medical Precis, 39 N.Y.U. ConF. LaB. 15-1 (1986). Hearst & Hulley, supra note
L.
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infection.” Since it does not identify any level of rnisk along the
wide band of risk of transmission associated with various types
of behaviors, this phrase, standing alone, conveys nothing
more than that the legislature did not intend to authorize coer-
cive intervention merely because a person carries an infection.
The second aspect of the general clause contains a broad state-
ment of the predictive determination which must be made to
Justify intervention. Intervention is limited to those carriers
who ‘“demonstrate[] an inability or willingness’ to avoid risky
behavior. This phrase, as shown above, 1s best understood as
the legislature’s articulation of a portion of the principle of last
resort.

The second part of the definition of health threat to others,
the “‘enumeration clause,” contains a list of factors which
might have a bearing on either the nsk of transmission or the
predictive determinations. But the exact manner in which the
factors are to be taken into account in the threshold determi-
nation is clouded. The enumeration clause follows the general
clause, and is linked to the general clause with the phrase “[i]t
includes one or more of the following.”

The general clause leaves undefined two key aspects of the
transmission/prediction process. It does not define what level
of risk of transmission will justify intervention. It does not de-
fine what degree of predictive certainty is required to justify
intervention. The enumeration clause provides only limited
additional guidance on these critical issues.

The meaning of the enumeration clause is unclear for two
reasons. First, the relationship of the enumeration clause to
the general clause of the definition is not clearly articulated.
Second, the clause mixes together issues of transmission with
issues of prediction in a way which makes it unclear what stan-
dards it is setting for either.

E. The Relationship of the General and Enumeration Clauses

As a matter of statutory drafting, there is nothing inherently
unclear in the structure chosen by the legislature to set out the
transmission/predictive threshold of the Act: An introductory,
general clause can convey the broad policy or abstract con-
cepts underlying a definition; a subsequent clause can enumer-
ate more specific and concrete benchmarks for the
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definition.265 To be successful, however, this structure must
specify carefully the relationship between the two parts of the
definition.

The enumeration clause is introduced with the phrase, “It
includes one or more of the following . . . .” This phrase is
equally compatible with at least four possible relationships be-
tween the general and enumeration clauses. The enumeration
clause could be:

(1) an enumeration of conditions, satisfaction of at least
one of which is necessary for being covered by the health
threat to others defnition;

(2) an enumeration of conditions, satisfaction of any one
of which would be sufficient to satisfy the health threat to
others definition;

(3) alist of factors which may be taken into account in mak-
ing the health threat to others determination; or

(4) alist of factors which must be taken into account in mak-
ing the health threat to others determination.

There are five items in the enumeration clause. The first two
of these items can be best understood as defining the risk of
transmission standard as a public health standard, rather than
an individual harm standard.26¢ The second two set out those
conditions under which the standard is to be an individual
harm standard. The clause also contains items which define
the uncertainty of prediction in making the predictive determi-
nation. Because the general clause is the Act’s only articula-
tion of the last resort principle, none of the items in the
enumeration clause should be considered to be sufhictent,
standing alone, to satisfy the transmission/prediction
threshold.

The first and second items in the enumeration clause26?

265. Compare the definition of “mentally ill person” in the civil commitment act.
See MINN. STaT. § 253B. 02, subd. 13 (1986). This definition begins with a construct
— “‘substantial psychiatric disorder,” — which sets the broad boundaries of the defi-
nition. The meaning of the construct is anchored to observable reality in the defini-
tion's requirement that the construct must be “manifested by certain types of
behavior. It must also pose a *‘substantial likelihood of physical harm;” the likeli-
hood of harm must be demonstrated by past behavior of a defined sort. In that defi-
nition, the relationship between the construct and the behavioral elements is clear:
the behavioral elements are a necessary, though not sufficient, element of the
definition. :

266. See supra notes 152-70 and accompanying text.

267. The first item in the clause is as follows:

repeated behavior by a carrier which has been demonstrated epidemiologi-
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should be read together as adopting a public health, rather
than an individual harm, threshold for the risk of transmission.
The public health standard measures the risk that an individ-
ual’s behavior will contribute to the uncontrolled increase in
the extent of infection.268 The spread of the HIV infection will
increase without limit only to the extent that carriers, on aver-
age, transmit the disease to more than one other person.262 A
carrier is not a danger to the public health unless the type of
behavior he or she engages in transmits the disease, on aver-
age, to more than one other person.

The public health standard i1s most directly and clearly
adopted in the second item of the enumeration clause, which
requires a showing of a substantial likelihood that the carrier
will “repeatedly transmit” the disease to others. But the clarity
of that standard 1s moderately clouded by the first item, which
refers to “repeated behavior by a carrier which has been
demonstrated epidemiologically to transmit the disease to
others.”

For two reasons, the repeated-transmission language is the
better candidate for the Act’s risk of transmission standard.
First, the repeated-transmission phrase is explicitly predictive,
whereas the repeated-behavior language is apparently retro-
spective. The risk of transmission standard must judge future,
not past, behavior.

Second, the repeated-transmission language provides a
solid, relatively unambiguous standard, whereas the repeated-
behavior language does not. To understand this, the repeated-
behavior language must be carefully reviewed.

This phrase is tied to behavior which has been ‘“demon-
strated epidemiologically to transmit” the disease. Epidemiol-

cally to transmit or which evidences a careless disregard for the transmission

of the disease to others.
MiNN. STaT. § 144.4172, subd. 8 (2) (a) (Supp. 1987). The second item in the clause
is as follows:

a substantial likelihood that a carrier will repeatedly transmit a communica-
ble disease to others as is evidenced by a carrier’s past behavior, or by state-
ments of a carrier that are credible indicators of a carrier’s intention.

Id., subd. 8 (2) (b).

268. See supra notes 232-35 and accompanying text.

269. If carriers transmit the disease only to one other person, the epidemic will be
self-limiting since newly infected person will simply replace, on a one-for one basis,
carriers who are killed by the disease. Fineberg, supra note 30, at 594 Gif “'net rate of
additions . . . to the infected pool falls below the rate of loss from the infected pool,
the epidemic will not be sustained.”)
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ogy is a science concerned with finding statistical relationships
between a disease and biological or societal characteristics,
and “‘ascertain[ing] the meaning of the relationship[s].”’270 Ep-
idemiology looks for causal relationships, but adopts a “‘prag-
matic concept of causality.”
A causal relationship would be recognized to exist when-
ever evidence indicates that the factors form part of the
complex circumstances that increase the probability of the occur-
rence of disease and that a diminution of one or more of these
factors decreases the frequency of that disease.27!

Thus, epidemiology looks, among other things, at human
behavior, and attempts to establish probabilistic relationships
between types of behavior and the transmission of disease.
The fact that a certain behavior had been epldemlologlcally
demonstrated to transmit HIV would tell us that engaging in
that behavior is associated with some probability of transmit-
ting the disease. An epidemiologically demonstrated relation-
ship, however, might have a risk of transmission which falls
anywhere along the full continuum of risks.272 The range of
risks associated with “‘repeated” behavior of this sort would,
similarly, have a wide spectrum of risks associated with it. The
width of the spectrum would be driven in part from the spread
of risks associated with the behavior, and in part from the lack
of definition of the term “repeated.” Table 2 is an example of
the range of risks which could be associated with behavior
which transmits HIV.

270. LiLienfFELD & LiLiENFELD, FOUNDATIONS oF EPIDEMIOLOGY 289 (1980).

271. Id at 295. (emphasis in the original). The authors emphasize the difference
between epidemiologic studies, which can yield “highly probable causal hypotheses,”
and “experimentation and the determination of biological mechanisms,” which *“pro-
vide the most direct evidence of a causal relationship.”” Id. at 316.

272, See supra notes 63-4 for authorities discussing the range of risks of transmis-
sions of various behaviors.
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Table 2
Risk of at Least One Transmission by a Carrier273

(1) (2) (3)
Partner(s) 1 Sexual 2 Sexual 500 Sexual
Encounters Encounters Encounters

High Risk27

-w/0 condoms 1:1000 1:500 1:3
-w/ condoms 1:10,000 1:5000 1:20
Low Risk?27%

-w/0 condoms 1:500 1:250 _ 2:3
-w/ condoms 1:5000 1:2500 1:10

If we assume that behavior is “repeated’ if it is engaged in
more than once, then this table shows that repeated behavior
which can transmit HIV is associated with risks of transmission
ranging from 1:5000 to 2:3, with a full spectrum of risks
ranged between those two extremes. Clearly, the repeated be-
havior standard includes such a wide range of risks as to be
practically no guidance at all for judging the risk necessary to
invoke coercive intervention.

In contrast, the repeated-transmission standard would re-
quire a determination as to whether the respondent’s pre-
dicted behavior would be “substantially likely” to “repeatedly
transmit” the disease. Using estimates of the prevalence of
HIV infection among the partner(s) of the carrier and the fre-
quency and type of the risky behavior, public health statisti-
cians can derive estimates for the risk that the carrier’s
behavior will succeed in transmitting HIV to a given number of
persons.

Courts would still need to determine the meaning of “‘sub-
stantially likely” and “repeatedly,” but discretion to make
those determinations could be limited by the principle that in-
tervention is not justified unless it is necessary to limit spread
of the epidemic. Public health officials should be required to
Justify the proposed intervention by showing that the control
of the epidemic will be materially enhanced by intervening in
situations with the risk level similar to that posed by the re-

273. See Hearst & Hulley, supra note 1, at 2429,
274. This risk assumes a prevalence of HIV among the partners of .5.
275. This risk assumes a prevalence of HIV among the partners of .000001.
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spondent. Clearly, the lower the risk of transmission, the
harder it will be to make this showing.

In addition to the risk of transmission, the definition of
health threat to others addresses the standards for making pre-
dictions. Discussion above, in connection with the principle of
last resort, suggested that the predictive standards of the Act
ought to require a pattern of recent past risky behavior as a
predicate to the prediction of future risky behavior. The Act
stops short of a clear requirement for such a behavioral predi-
cate. Instead, the Act mentions four items which clearly
should be factors to be considered in making predictions of
future behavior. But these items really amount to a require-
ment of a predicate of risky behavior.

The predictive standard in phrase (b) of the enumeration
clause requires that the showing of substantial likelihood be
“evidenced” by either past behavior or “‘by statements of a car-
rier that are credible indicators of”’ the carrier’s “intention.”
Phrase (a) of the enumeration clause refers to repeated behav-
ior which has been *“demonstrated epidemiologically to trans-
mit HIV” or which “evidences a careless disregard for the
transmission of the disease to others.” The Act does not make
clear what relationship is intended between the past-behav-
ior/credible-statements language and the epidemiologically-
demonstrated/careless-disregard language of phrase (a).

The reading of this language most in keeping with the last
resort principle is that repeated risky behavior — that is, be-
havior which meets the repeated-epidemiologically-demon-
strated requirement of phrase (a) — should be viewed as a
mandatory predicate to the prediction of future risky behav-
ior.276 Non-risky behavior — including behavior which satis-
fied the careless-disregard requirement and credible
statements of intent — would not suffice as the predicate for
the prediction that there is a ‘‘substantial likelihood of trans-
mission of the virus.”

Courts and public health officials would have little basis for
Judging that a carrier’s statements of future intent to place
others at risk were “credible’” unless the carrier had in the past
placed others at risk. Similiarly, it would be hard to argue that
behavior evidenced a careless disregard for the transmission of

276. Past risky behavior which is not repeated may be accidental or aberrational.
It would therefore have more limited predictive value than repeated behavior.
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the virus unless the behavior was of the sort which could trans-
mit the virus.

Though not sufficient to justify a prediction of future harm-
ful behavior, the care which a person demonstrates in choosing
past behavior is certainly a factor relevant to that prediction.
Thus, it may be relevant not only that a person has engaged in
risky behavior, but also that she did not seem to care that she
had done so. Similarly, statements of intent to continue past
risky behavior are certainly relevant to predicting future
behavior.

The third and fourth items in the enumeration clause clearly
intend to adopt a different standard for intervention when the
persons placed at risk by the carrier’s behavior have not
vountarily undertaken the risk of the risky behavior. These
two items amount to an individual harm standard for interven-
tion in these limited circumstances.??”

Read literally, the third item278 would appear to authorize
intervention based solely on one instance of a carrier’s misrep-
resentation of his or her carrier-status prior to engaging in
risky behavior. Such a construction, which omits to require
any prediction of future harm, would impute a punitive pur-
pose to the Act which would render this provision of doubtful
constitutionality.27® The legislature would be justified, how-
ever, in imposing a risk of transmission standard in such cir-
cumstances which was aimed at protecting the individual
partners of the dishonest carrier. This threshold could be
lower than the public health-driven threshold applicable where
the potential transmittees are not misled.280

Further, some policy considerations would support drop-
ping the repeated behavior requirement as a predicate to the
predictive determination where there has been dishonest be-
havior. Threshold criteria for the invocation of coercive meas-
ures should measure the likelihood that risky conduct will
continue into the future in the absence of coercive interven-

277. See supra notes 40-58 and accompanying text for discussion of the individual
harm standard.

278. “[A]ffirmative misrepresentation by a carrier of his or her carrier status prior
to engaging in any behavior which has been demonstrated epidemiologically to trans-
mit the disease.”

279. See United States v. Salerno, 107 U.S. 2095 (1987) (dictum) (punitive deten-
tion without criminal protections would be unconstitutional).

280. See infra notes 281-82 and accompanying text.
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tion. The legislature may have concluded that affirmatively
misrepresenting one’s carrier status was generally good evi-
dence that such behavior would continue, without coercive in-
tervention, into the future. The fact that a person lied about
his or her carrier status might indicate a high level of knowl-
edge about the potential harm of transmission, and a willing-
ness nonetheless to engage in behavior which risks
transmission. In this limited case, dishonest behavior may be
good evidence that coercive intervention is, in fact, the last
resort.

People who lie about their carrier-status are, of course, mor-
ally responsible for the consequences of their behavior to a
greater degree than are people who engage in risky behavior
with others who are equally aware of the risks. This higher
level of moral responsibility should be largely irrelevant in de-
termining whether to invoke coercive public health measures.
Public health intervention is not intended as punishment for
past bad acts. Rather, its purpose is prevention. The moral
quality of a person’s past actions should be relevant only to
extent that a willingness to act badly in the past may be predic-
tive of a willingness to act badly in the future.

The Act also excepts from the repeated-behavior rule behav-
1ors which place at risk people who, in one way or another,
could not be expected to consent knowingly and intelligently
to the risk of transmission of the virus.28! This exception to
the repeated-behavior rule has, like the affirmatve-misrepre-
sentation provision, two possible rationales. Since the vulnera-
ble transmittees have an impaired ability to understand and
assess the risks of HIV transmission, they cannot be said to
have consented to undertake those risks. The State thus has a

281. The list of vulnerable transmittees include minors, persons of diminished ca-
pacity by reason of mood altering chemicals, and persons who have been “diag-
nosed’ as having “significantly subaverage intellectual functioning.” This is part of
the definition of “mentally retarded person” in the Civil Committment Act. See
MinN. StaT. § 253B.02, Subd. 14.

Also included are persons who have “‘an organic disorder of the brain of a psy-
chiatric disorder of thought, mood, perception, orientation, or memory which sub-
stantially impairs judgment, behavior, reasoning or understanding. This is a partial
restatement of the definition of mentally ill persons from the civil commitment act.
See id., § 253B.02, Subd. 13. It is not clear whether there is significance to the use of
the term ‘“‘diagnosed” in connection with mentally retarded persons but not in con-
nection with mentally ill persons. Persons who have been adjudicated as incompe-
tents would be included in this category of vulnerable transmittees, as would
vulnerable adults as defined in MINN. STaT. § 626.557 (1986).
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high interest in protecting them from futher exposure to those
risks. That interest 1s not dependent on behavior which is of
such frequency to put the public at risk.

As discussed above, coercive public health meaures should
be invoked only when harmful behavior is likely to continue in
the absence of those measures. An exception to the repeated-
behavior rule would be justified for behavior which is, in gen-
eral, more predictive of future harm than ordinary risky behav-
ior. Though some behavior with vulnerable transmittees may
fall into that category, it is far from clear that all does. First, it
is not true that all single instances of nisky behavior involving
vulnerable transmittees involve morally bad behavior. The
carrier may be unaware that the person being placed at risk is a
minor or has a mental illness or has been adjudicated an in-
competent. Further, not all interactions with vulnerable peo-
ple are exploitive. For example, if two minors, or two mildly
retarded or mentally ill persons engage in sex, the relation-
ship, though risky, may not have the moral quality the same act
would have if the transmitor were a fully competent adult. Fi-
nally, the exposure of the vulnerable person may be uninten-
tional. For example, a drug addict may share a needle with a
group, not knowing that a minor would subsequently share the
needle. A woman may give birth to a baby, thereby exposing
the baby to the virus, though never in any sense intending to
do so.

In short, the vulnerability of the transmittee may be a factor
in judging the moral quality of the carrier’s actions. But unlike
the afhirmative-misrepresentation situation, it cannot be con-
clusive about the quality. Thus, in general, it would be incor-
rect to say that single instances of risky behavior involving
vulnerable transmittees are more highly predictive of future
behavior. If this provision were limited to those situations in
which the behavior was exploitive of the vulnerable person,
then the moral quality of the behavior, and hence its predictive
value, would have been much clearer.

Last in the enumeration clause is the following: “Violation
by a carrier of any part of a court order issued pursuant to this
chapter.”

Two types of court orders can be issued pursuant to the Act.
The Court issues remedy orders after hearings on the merits of
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judicial petitions,?82 and apprehend and hold orders 28% which are
interim, possibly ex parte orders issued pursuant to the emer-
gency provisions of the Act.

Apprehend and hold orders are issued to health officers and
“institutional facilities.” Strictly speaking, a carrier could not
“violate” these orders since they are not directed at carriers.28¢

Remedy orders are directed at the carrier, and are issued af-
ter a hearing on the merits of a petition. The court may order
a variety of remedies including that the carrier “participate” in
education, counselling, treatment, medical testing, and moni-
toring, and that the carrier live in a supervised setting or be
committed to an institution.

As with the other items in the enumeration clause, it is un-
clear how this order-violation provision fits into thé health
threat to others determination.28% This item is best under-
stood as a factor which may be taken into account in making
the last resort/predictive determination.

Evidence of an order violation would be available only where
the carrier previously had been found to present a health
threat to others in a proceeding under the Act. If the carrier
violates a provision of the final order in that proceeding, the
commissioner might desire to return to court, presumably to
seek different, perhaps more restrictive, relief.

Evidence that the respondent had violated a previous reme-
dial order would be of direct relevance in determining what
remedy would be appropriate in the current proceedings. In
particular, the violation could be relevant to determining what
level of intervention would be necessary in order to change the
respondent’s behavior.286

A key function of the health threat to others determination is

282. MiINN. StaT. § 144.4180, subd. 1.

283. 1d., § 144.4182, subd. 1; id., § 144.4183, subd.3.

284. Apprehend and hold orders may direct a health officer or peace officer to
take a person into custody for “observation, examination, testing, diagnosis, care,
treatment, and if necessary, temporary detention.” /d., § 144.4181, subd. 1. Even if
such an order were construed as an order directed at the carrier, it is an interim order
which can be entered ex parte. It would seem impermissable bootstrapping to denom-
inate a violation of such an order a “health threat to others.”

285. See supra notes 265-66 and accompanying text for a list of possible options.

286. The court is limited to ordering the least restrictive intervention which can
accomplish the Act’s goal of limiting or controlling the spread of HIV. MinN. STaT.
§ 144.4180, subd. 3. A violation of the relief granted in a previous order is probative
of the need for different relief, though not necessarily more restrictive relief.
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to identify carriers whose behavior demonstrates that they are
substantially likely to place others at risk of exposure to the
disease. A history of recent risky behavior is predictive of fu-
ture risky behavior.28”7 Behavior which is violative of a court
order does not, ipso facto, pose a risk to others, and thus does
not share that predictive power.

Behavior which is violative of a court order measures a per-
son’s ability and willingness to obey the order. This has only a
contingent relationship to the person’s ability and willingness
to avoid placing others at risk of exposure to a disease. Viola-
tion of a court order may indicate a general inability or unwill-
ingness to respect authority. Or, it may indicate an inability or
unwillingness to comply with public health directives. In
either case, the public’s health is at risk only if, in addition to
disrespecting court orders, the respondent acts to put others at
risk of exposure to the disease.

If the order-violation provision of the Act is interpreted as
providing an independent basis for the health threat to others
determination, the risk of adjudicative error will increase.288
This provision should be interpreted narrowly as providing for
the permissive consideration by the court of order-violations
as a factor in making the health threat to others determination.
As with other behavior, this behavior should be given weight
only to the extent that it 1s independently predictive of future
risky behavior.

CONCLUSION

The Minnesota Health Threat Procedures Act is one legisla-
ture’s attempt to address the harm posed by individuals who
spread infectious disease. The Act embodies the resolution of
two major tensions. The first tension is the conflict between
individual and collective rights. The second involves the arena

287. See supra notes 276-77 and accompanying text.

288. Suppose the court makes a determination in the first proceeding against an
individual to the effect that the person will engage in harmful behavior unless he is
required to attend an educational program. Suppose further that the determination
is erroneous, in the sense that the person will cease risky behavior even without at-
tending the educational program. If the person ceases the risky behavior, he does
not pose a threat to others which could justify intervention. But if, having ceased his
risky behavior, he decides to cease attending the educational program as well, he will
have violated the court’s order. If order violating behavior provides an independent
sufficient basis for a health threat to others finding, the court’s original error could be
propagated into a second proceeding.
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in which that conflict is to be resolved. It has been the thesis of
this Article that the legitimacy of this Act is attentuated by its
failure to resolve clearly the first of these tensions. The Article
has argued that the threshold criteria for intervention lack clar-
ity. This lack of clarity compromises the resolution of the con-
flict between individual liberty interests and the state’s interest
in protecting its citizens from harm.

The second tension underlying the Act is perhaps more fun-
damental. Itis the tension between the utilitarian and deonto-
logical justifications of coercive state action. Under the
utilitarian view, state coercion of individuals is justified if the
benefits to the society outweigh the harm to the rights of the
individual. Under a deontological analysis, coercion is justified
only if it is ““deserved” by the individual. At the level of policy,
the public health approach to problems represents the utilita-
rian view, whereas the imposition of criminal sanctions for
harmful behavior corresponds to the deontological approach.
At a more philosophical level, the utilitarian approach justifies
coercive action as a means to a certain end, the preservation of
public health. The deontological approach demands that peo-
ple be treated as ends in themselves, and that coercion is justi-
fied only if 1t is deserved. The Act has clearly opted for a
utilitarian, public health approach to the problem of recalci-
trant carriers of infectious disease. Though this may seem to
be the choice for a bemgn enlightened approach to the prob-
lem, there is a worrisome aspect of the choice which must be

acknowledged.

In its mildest form, the public health approach is indeed be-
nign. It envisions the provision of counselling, education and
services to assist people in avoiding dangerous behavior. In its
severest form, though, the public health approach embodied in
the Minnesota Act authorizes an extraordinary remedy — non-
criminal preventive detention — for a sertous but plainly ordi-
nary variety of dangerous behavior. This remedy is worrisome
because it extends the reach of noncriminal preventive deten-
tion beyond its traditional limited reach.289

Preventive detention is a familiar form of social intervention.
In ordinary situations, its reach is limited to protecting society
against behavior which is not under an individual’s control.

289. See Altshuler, Preventive Pre-Trial Detention and the Failure of Interest-Balancing
Approaches to Due Process, 85 MicH. L. Rev. 510 (1986).
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This is the reach of the civil commitment laws. To the extent
that the Act is limited to intervention of this sort, it shares the
legitimacy of civil commitment laws.290

But the Act extends its reach beyond uncontrollable behav-
ior, and seeks to prevent future dangerous behavior which is
under the individual’s control.2°! The Act, in short, gives the
State the authority, without a criminal conviction, to confine
competent adults for indefinite periods to protect against the
threat of future dangerous acts.

The principle which underlies this exercise of state power is
dangerously expansive. If noncriminal preventive detention is
justified by the prediction that a person will expose others to
HIV, would it not be justified by the prediction that the person
will drive drunkenly, engage in armed robbery, or engage in
domestic violence? And if the latter, does this not entirely
wash away the fundamental notion underlying our criminal jus-
tice system, that imprisonment is justified only to the extent
that it is the just desert for past criminal conduct proved be-
yond a reasonable doubt?292

It might be argued that the extraordinary harm posed by an
epidemic is compelling enough to justify the extraordinary in-
tervention of noncriminal preventive detention. But this argu-
ment fails here, because the scientific evidence does not show
that preventive detention 1s either necessary or effective in
controlling the spread of the AIDS epidemic.293

A legislative choice for criminal penalties, rather than public
health intervention, as the appropriate tool for controlling be-
havior which spreads HIV would eliminate some of the policy
problems posed by the public health approach. So long as
criminal sanctions were reserved only for those behaviors with
appropriately high culpability, criminal sanctions would be de-
served and hence legitimate.

For a number of reasons, however, a legislature should be
hesitant to impose broad criminal sanctions for behavior which
transmits HIV. Most of this behavior involves two consenting

290. See generally Dershowitz, supra note 245.

291. Cf. State of Minnesota ex. rel. Pearson v. Probate Court, 205 Minn. 545, aff 4,
309 U.S. 270 (1940) (state’s attempt to confine individuals for uncontrolled, though
not uncontrollable sexual acts would raise constitutional problems).

292. See generally Zimring & Hawkins, Dangerousness and Criminal Justice, 85 MicH. L.
REv. 481 (1986).

293. See supra notes 37, 39 and accompanying text.
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adults, which is not consistent with the high level of culpability
generally thought necessary for criminal sanctions. People
who are HIV-positive are already potentially victims of a
deadly disease. They may also be lmghly stigmatized because
of the implications about sexual and drug behavior many draw
from HIV infection. Criminalizing their behavior would add
further to the stigma and suffering of the disease.2?¢ Further,
whatever culpability is otherwise associated with engaging in
risky behavior is negated by the absence of knowledge, coun-
selling, financial resources, treatment or other supportive serv-
ices. These services may be necessary in order for an
individual to abstain from risky behavior.29> Finally, a legisla-
ture might consider graduated incremental public health inter-
vention to be more benign and more effective than the
relatively inflexible sanction of imprisonment available in the
criminal justice setting.

In short, both the public health and criminal sanctions ap-
proaches have serious shortcomings. However, those short-
comings appear to be complementary. The difficulties with the
public health approach appear most strongly where the culpa-
bility of the behavior is the highest. Conversely, criminal sanc-
tions are the most questionable where culpability is more
doubtful.

These shortcomings suggest that a coordinated public
health/criminal sanctions approach to the problem might have
the most legitimacy. Public health intervention should be of
limited intrusiveness, and should be aimed at providing the
assistance needed by individuals to avoid risky behavior. Pub-
lic health intervention should not include involuntary confine-
ment or commitment except on an extremely limited basis, or
in circumstances which would justify commitment for mental
impairment. If the society deems certain risky behavior to be
highly culpable, people who engage in that behavior should be
held responsible for it in the same way that people are held
responsible for other highly culpable behavior, through the
structured protections of the criminal justice system, and only
after public health interventions have failed.

The Minnesota Health Threat Procedures Act attempts to

294. See McGuigan, supra note 8, for a persuasive argument against criminalizing
behavior on the grounds that it promotes the transmission of HIV.
295. See supra note 70 and accompanying text.
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make the public health system carry the entire burden of pro-
tecting society against acts which transmit HIV. Public health
intervention, with its justification in the utilitarian calculus,
ought to have a more limited role. The Act’s failure to ac-
knowledge the limits of utilitarian intervention compounds its
failure to clarify the intervention thresholds against which the
calculus is measured. The values competing in this area —
human liberty and autonomy, the health and safety of the pub-
lic and of individuals — are too important for such a clouded
resolution.
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