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jurisprudence of rape. Part II addresses tribal jurisdiction issues, particularly the current limitations on tribal
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the responses to sexual violence. Part IV shares some visions for the development of a contemporary
jurisprudence of rape for indigenous nations.
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Toward an Indigenous Jurisprudence of Rape 

Sarah Deer* 

"But to speak, at whatever the cost, is to become empowered 
rather than victimized by destruction. In our tribal cultures 
the power of language to heal, to regenerate, and to create 
is understood." 

Joy Harjo, Muscogee1 

This article is inspired by the conversations about sexual violence I have had 
with Native women over the past few years. It is also informed by discussions with 
tribal police, prosecutors, and other criminal justice professionals who see the impact 
of crime in Indian country on a daily basis. I have yet to meet anyone who has lived or 
worked in Indian country for any length of time who does not view sexual violence as 
one of the most devastating threats to contemporary indigenous culture. Despite this 
view, very little has been written about the legal response to the sexual assault of 
Native women.2 This article is an attempt to articulate some potential foundations for 
the development of an indigenous jurisprudence of rape. While this article focuses on 
the legal framework for addressing sexual assault from a tribal government 
perspective, it will also serve to broaden the general discussions about sexual violence 
to include more legal analysis of colonization and cultural domination. 

The justification for developing an indigenous jurisprudence of rape3 emerges 
in three distinct areas: (1) the high rate of sexual violence against Native women; (2) 
the inability of current legal systems to adequately address sexual assault of Native 
women; and (3) the strong anti-rape sentiment in the traditions and belief systems of 
Native people. The justification is also predicated on the unique nature of sexual 
assault as a criminal act that has a profound impact upon human dignity and well-
b · 4 emg. 

Current legal scholarship (both feminist and indigenous) does not adequately 
address the issue of sexual violence against Native women.5 In many ways, the sexual 
assault of Native women has been invisible in legal, social, and historical discourse. 
Native women are never even mentioned in many contemporary studies on the 
intersection of race or ethnicity and sexual assault. In addition, much of the legal 
scholarship on communities of color and sexual violence has focused on the rape of 
African women, including the historical use of sexual violence to facilitate the 
enslavement of African peoples.6 Although feminist scholarship has provided critical 
theories for the analysis of rape law7

, it has not sufficiently addressed the experiences 
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of Native women.8 On the other hand, indigenous legal scholarship often fails to 
address gendered violence in a substantive way.9 Legal discussions regarding the 
injustices and inequalities suffered by indigenous people rarely mention sexual 
violence. Articles and reports, which detail the atrocities against Native people focus 
on slavery, ethnocide, land theft, forced removal, and genocide. They fail to include 
any analysis of the role of sexual violence, forced childbirth, or other gendered crimes. 

Today, the legal response to the rape of Native women in Indian country is 
largely the task of the federal and state justice systems. However, neither system is 
particularly effective at alleviating Indian country crime. 10 Even if the non-tribal legal 
systems were radically improved, the federal and state systems are fundamentally 
inadequate to wholly address sexual violence as experienced by indigenous women. 
Native women need community awareness and accountability for sexual violence at 
the local level, preferably framed in a culturally-relevant way. I I However, legal 
scholarship has not kept up with the needs of cOIlhrnunity and indigenous anti-violence 
advocates and activists who are working daily to address the crisis in their local 
communities. 

The role of tribal leaders and tribal justice systems in responding to rape is 
central to resolving the issue. To adequately address community needs, an indigenous 
response to rape should reflect the historical context of sexual violence as well as the 
contemporary realities of tribal court systems and rates of violence. A review of 
historical, anthropological, and sociological records may provide some foundations for 
beginning the important discussion regarding why and how contemporary indigenous 
nations should respond to sexual violence. 

This article sets forth some preliminary issues and perspectives for the 
development of indigenous models of rape jurisprudence. Part I examines the reasons 
for and importance of developing an indigenous jurisprudence of rape. Part IT 
addresses tribal jurisdiction issues, particularly the current limitations on tribal 
authority. Part III provides a historical context for the issue, including examples of the 
role of colonization in the responses to sexual violence. Part IV shares some visions for 
the development of a contemporary jurisprudence of rape for indigenous nations. 

I. JUSTIFICATION FOR DEVELOPING AN INDIGENOUS JURISPRUDENCE OF RAPE 

Sexual violence is only one of a multitude of social and legal issues faced by 
tribal governments today. Nonetheless, it is critical that tribal governments make 
sexual violence a priority issue. The high rate of sexual violence against Native women 
itself provides sufficient justification for the development of tribal jurisprudence. 
Moreover, sexual violence is not like every other crime - there are unique factors and 
impacts that warrant a separate and independent analysis. 12 Specifically, Christine 
Boyle writes that rape, unlike other assaults, "is an assault on human dignity.,,13 
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A. The High Rate of Sexual Assault Against Native Women 

It is difficult to obtain accurate and thorough data about the extent of sexual 
violence in indigenous communities. 14 Native women are rarely included as target 
populations in research about sexual violence, and many Native women choose not to 
disclose violent crimes to outsiders. However, a few statistical reports on the rape of 
adult Native women are available, and the numbers are staggering. 

Over the past five years, several national surveys 15, including the National 
Crime Victimization Survey and the National Violence Against Women Survey, have 
consistently indicated that American Indian and Alaska Native women experience rates 
of violence far exceeding those of other racial groupS.16 The National Violence 
Against Women Survey, for example, concluded that 34.1 % of American Indian and 
Alaska Native women will be raped during their lifetime. 17 The National Crime 
Victimization Survey indicates that American Indian and Alaska Native women suffer 
a rate of sexual assault of 7 per 1000 people, compared to 2 per 1000 for all women. 18 

Several other state and local studies reveal similar high sexual victimization rates 
among Native women. 19 Individual tribal nations have also reported a high rate of 
sexual assault. In 2003, for example, the Navajo Nation estimated that sex crimes may 
account for more than 70 percent of criminal investigators' time.2o 

Although the reasons for these high rates are unclear, it is evident that Native 
women are particularly vulnerable to sexual violence. Further research is necessary to 
identify the unique trends and experiences of Native survivors of sexual assault. 
Significantly, research shows a similar high rate of sexual assault in indigenous 
populations around the world, which lends credence to the theory that there may be a 
strong correlation between colonization and sexual violence.21 

B. The Impact of Sexual Assault 

The impact of sexual violence on the lives of women has been well documented 
in mainstream academic and medical communities. Statistics themselves do not 
convey the incredible amount of pain and trauma experienced by survivors of sexual 
violence. Most survivors of rape indicate that it is more than just a physical attack.22 

Rape is laden with psychological and spiritual ramifications. Claudia Card writes, "[i]t 
breaks the spirit, humiliates, tames, produces a docile, deferential, obedient soul.,,23 
Rape impacts individual women physically, emotionally, and spiritually, and creates 
numerous problems in the lives of the victims.24 However, insufficient research has 
left us with little information of specific manifestations of rape in tribal communities. 
One report suggests that Native women respond to childhood sexual trauma in unique 
ways; the same may be found for adult sexual assault. 25 
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Native women who have been sexually assaulted report higher rates of 
depression, alcoholism, dru~ abuse, and suicidal ideation than those who have not 
experienced sexual assault. 6 Substance abuse and addiction are other extremely 
common responses to sexual assault. One study in Alaska found that 84% of Alaska 
Native women entering a residential substance abuse treatment facility had experienced 
rape?7 More recently, sexual trauma has been correlated with drug use and HN 
sexual risk behaviors in Native women.28 

In short, rape impacts more than the individual victims; it impacts the entire 
community. Women play significant roles in tribal communities, culturally, 
spiritually, and politically, and have been referred to as the "backbone" of tribal 
sovereignty.29 The fact that over one third of Native women have been traumatized by 
sexual assault inhibits their ability to contribute productively to the community. The 
insidious and cyclical nature of sexual violence compounds the trauma, particularly in 
communities where there has been no effective intervention. 

Consistent and continuous reports of sexual violence in tribal communities can 
be described as a crisis situation. A strong response to the high rate of sexual violence 
experienced by indigenous women is crucial to the future safety of Native women. It 
has even been suggested that other social problems cannot be resolved unless 
psychological trauma is addressed in a systemic way.30 Because sexual violence 
played such a significant role in past attempts to destroy indigenous nations, it is 
critical that tribal nations develop and strengthen their responses to rape as a facet of 
sovereignty. 

C. Rape as Defined by the Colonizers 

The origins of sexual assault law in the Anglo-American system have been 
linked to the development of contemporary property law.3l The traditional Anglo
American legal paradigm of rape (a stranger attacking a virgin) did not address the 
experience of most women. 
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Historically, [Anglo-American] rape law raised unique procedural 
hurdles for rape victims that victims of other crimes did not have to 
surmount. Derived from English common law and applicable in 
most jurisdictions until the mid to late 1970s, these formal rules 
embodied clear presumptions against women who complained of 
having been raped. These rules included absolute exemptions from 
criminal liability for those men who raped their wives. They 
included requirements that the victim establish that she resisted her 
attacker to the utmost, freshly complained of having been raped and 
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corroborated her testimony with other evidence. They included 
biased suppositions about victims who had previously engaged in 
sexual intercourse outside of marriage. Finally, they included 
special cautionary instructions read to the jury to warn them of the 
fallibility of the testimony of those who complain of having been 
raped.32 

The fact that the classical discussions about rape law focused on white women presents 
additional hurdles for women of color.33 Some early state laws only criminalized 
sexual assault when the victim was a "white woman" and left indigenous women and 
other women of color with no recourse. The colonialist mind set could not conceive of 
a legal wrong in raping a Native woman. Native women were devalued and debased, 
and their abuse was seen as being outside the law. 34 In a 1909 Congressional debate 
over punishments for perpetrators of sexual assault against Native women, U.S. 
Representative Norris indicated, " ... the morals of Indian women are not always as 
high as those of a white woman and consequently the punishment should be lighter 
against her.,,35 As recently as 1968, the Ninth Circuit Court of Appeals upheld a law 
that imEosed a harsher penalty for the rape of a non-Indian woman than an Indian 
woman 6 presumably because Congress viewed Native women as immoral and 
therefore unworthy of protection.37 Smith notes that this legal approach is justified in 
the "colonial imagination" because "[t]he rape of bodies that are considered inherently 
impure or dirty simply does not count.,,38 

Even today, Anglo-American rape law fails to provide adequate intervention 
and adjudication for most survivors of sexual assault, including white women. 
Statistics indicate that sexual violence continues to be grossly underreported to law 
enforcement. 39 A small percentage of reported rapes will result in arrest, 40 and less 
than 1.9% will be incarcerated.41 Sexual assault cases are more than 50% likely to be 
dismissed as opposed to a murder case.42 Though feminists have been successful at 
developing and implementing major refonns of rape law since the early 1970s, it is not 
clear that these efforts have necessarily improved the climate for survivors of sexual 
assault.43 

D. Federal and State Response to Sexual Assault in Indian Country 

There are a number of reasons not to rely on the federal and state governments 
as the sole adjudicatory authority over sexual violence. It is questionable whether 
either the federal or the state legal systems are effective at responding to or controlling 
violent crime in Indian country. In recent years, the lack of proactive response to rape 
by the federal government has been the subject of concern for Native women and tribal 

125 



HeinOnline -- 14 Kan. J.L. & Pub. Pol’y 126 2004-2005

Deer 

governments.44 Problems and weaknesses have been identified in both the 
investigation and prosecution of sexual assault, although specific evidence is difficult 
to obtain. Because federal prosecutorial statistics do not easily distinguish between 
cases of child sexual abuse and the rape of adult women, it is difficult to gauge the 
effectiveness of the federal response. The reports tend to show that many federal 
sexual abuse convictions involve child victims.4 

As Dian Million writes, "Because U.S. law "polices," but does not protect, 
Native communities, U.S. legal jurisdiction actually contributes to the social violence 
and ill health that plagues many reservations and urban Indian communities.,,46 Even 
if the federal system prosecutes a sexual assault, the adjudication often occurs in a 
distant place, outside the construct and control of the local community. Moreover, 
some federal employees who would be in a position to respond to the rape of Native 
women have themselves been offenders.47 

Investigation of rape in Indian country presents challenges for both federal law 
enforcement and health care professionals, due to fractionated, antiquated, or non
existent laws and policies. Contemporary sexual assault prosecutions are often 
dependent on adequate physical evidence, which is best collected by health care 
professionals.48 Indian Health Service, which has traditionally been funded at levels 
far below that needed to be effective, fails to meet the needs of Native people.49 

Forensic exams, sometimes viewed as being extraneous to core health care needs, have 
not been a priority. Specialized training is necessary in order to gather evidence and 
document injuries associated with sexual assault, but the Indian Health Service does 
not have a standardized protocol for the collection of evidence in cases of adult sexual 
assault.5o Additionally, until recently, there was no funding to train IRS employees on 
sexual assault forensic examinations. 

The lack of prosecution in state systems results in equal levels of frustration for 
tribal governments impacted by Public Law 280 (PL280). Tribal governments in 
PL280 states experience an inadequate response to violent crime, generally.51 In some 
PL280 states, a history of tension and hostility between tribal communities and state 
officials have resulted in jurisdictional "vacuums" in which violent crime, including 
sexual assault, persists without response.52 Problems exist in urban areas, as well. 
"While 10.6 percent of the Anchorage [Alaska] population is Native, 44.1 percent of 
sexual assault victims in 2000 and 2001 were Native.,,53 

However, a more foundational reason for critiquing the status quo response to 
rape in Indian country exists. External governments, such as the state and federal 
government, cannot address the unique spiritual and emotional issues that arise in the 
context of a sexual assault. A woman's ability to seek justice in her own community 
may facilitate healing and emotional wellness. This is why it is important to develop 
an independent legal approach. It is clear that Native women have particular 
vulnerability to sexual violence in contemporary society, and that this vulnerability has 
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a significant negative impact on women's lives and Native communities. Peggy 
Reeves Sanday, an anthropologist who specializes in the study of rape, notes that "as 
long as men are not accountable for their actions, women will be sexually abused.,,54 
Therefore, the lack of an effective response is actually feeding into the cycle of repeat 
offenders and victims. Tribal leaders and advocates have expressed concern over the 
non-response to violence in their communities, but many have not have developed their 
own independent strategy for responding to rape. The first step in reclaiming this 
power and authority will include an analysis of tribal jurisdiction over the crime itself. 

II. JURISDICTION OVER CRIMES OF SEXUAL VIOLENCE 

Tribal criminal jurisdiction has been significantly curtailed over the last 120 
years. Because of a confusing maze of laws governing criminal jurisdiction in Indian 
Country, many people incorrectly believe that tribal governments have lost jurisdiction 
over felony-level crimes, including most sex crimes. While federal Indian law has 
placed major limitations on the ability of tribal nations to respond to violent crimes 
such as sexual assault, it is not impossible. An important first step in reclaiming and 
redefining indigenous nations' authority over rape cases requires an examination of the 
jurisdiction questions. Even under conservative interpretations of the case law, tribal 
nations retain concurrent criminal jurisdiction over sexual assault committed by Native 
people. 

A. Contemporary Tribal Jurisdiction 

Those who maintain that tribal governments do not have criminal jurisdiction 
over rape often refer to the Major Crimes Act ("MCA"), one of the earliest federal laws 
governing crimes committed in Indian country. 55 While the Act authorized federal 
prosecution for particular enumerated crimes,56 it did not explicitly divest tribal 
governments of concurrent jurisdiction.57 Therefore, tribal governments maintain 
concurrent jurisdiction over the crimes enumerated in the MCA, including rape.58 

Tribal nations affected by PL28059 also retain concurrent jurisdiction over crimes, 
albeit with the state government.60 Like the MCA, PL280 does not contain an explicit 
divestment of jurisdiction (though it did have Rractical impacts on the development of 
contemporary tribal criminal justice systems). 1 Moreover, concurrent tribal and state 
or federal prosecution does not violate the double jeopardy clause of the U.S. 
Constitution, because tribal nations are considered to be separate sovereigns.62 

The Indian Civil Rights Act (ICRA) of 196863 has imposed additional limits on 
tribal governments, and is often cited as another reason why tribal governments cannot 
prosecute crimes classified as felonies by the Anglo-American system.64 ICRA 
prohibits tribal courts from imposing a sentence of more than one-year imprisonment 
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and/or a $5,000 fine for anyone offense. This law is often interpreted to mean that 
tribal courts only have "misdemeanor" jurisdiction, and therefore cannot prosecute 
felony-level crimes such as murder and rape. However, the ICRA sentencing 
limitation does not actually prohibit tribal nations from prosecuting any particular type 
of crime; it only controls the sanctions that can be imposed.65 It is true that tribal 
nations cannot respond to sex offenses in the same way as the state and federal 
systems. But while a one-year imprisonment and/or a $5000 fine may not be sufficient 
for the crime of rape,66 the limitations in and of themselves do not actually eliminate a 
tribe's ability to prosecute. Moreover, ICRA does not limit other forms of criminal 
sanctions, such as restitution, probation, and banishment.67 

The question of personal jurisdiction over defendants in sexual assault cases 
presents more explicit limitations. The Supreme Court decision in Oliphant v. 
Suquamish Indian Tribe68 arguably has placed tribal communities at the mercy of non
Indian criminals. In no uncertain terms, the Supreme Court ruled that tribal nations 
have no criminal jurisdiction over non-Indians. The opinion itself continues to be the 
subject of rigorous critique.69 The jurisdictional scheme sets up a s6'stem in which 
non-Natives who commit crimes against Natives can go unpunished.7 Significantly, 
recent statistics released by the U.S. Department of Justice have indicated that most 
Native rape victims report their assailant to be non-Native.71 If this is indeed the case, 
then tribal criminal justice systems cannot adequately address rape, and alternate 
provisions (such as civil remedies) will need to be developed. Clearly, the federal 
legal system has placed enormous restraints on the ability of tribal governments to 
adequately respond to rape. 

B. Contemporary Tribal Response to Sexual Assault 

Today, many tribal codes do include criminal laws on rape and sexual assault.72 

A review of tribal appellate court opinions reveals that while prosecutions in tribal 
courts for sexual assault are very rare, they do occur.73 The Navajo Nation Department 
of Public Safety reported that their officers investigated 99 cases of rape in 2002, 
resulting in charges in 58 cases.74 However, current tribal rape laws, like many tribal 
laws, are modeled after Anglo-American statutes.75 Moreover, very few of the rape 
law reforms at the state level throughout the 1970s and 1980s have been incorporated 
into the tribal rape laws.76 Few, if any, current tribal laws on sexual violence 
incorporate a unique and independent indigenous perspective. For example, many 
tribes still retain a "marital" rape exemption, which essentially legalizes the rape of 
one's spouse.77 Many tribal rape laws require that the victim be overcome by force 
and/or violence, rather than basing the crime on the consent of the victim.78 One of the 
reasons that these laws may not have been updated is because very few tribal nations 
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actively prosecute sexual assault cases. 
In addition to the prosecution of rape, some tribal governments have adopted 

sex offender registration laws, which require that persons convicted of sex crimes 
register with the tribal government. 79 Several tribal nations have also passed sex 
offender notification laws (also known as "Megan's laws,,)8o. 

III. THE RELATIONSHIP BETWEEN COLONIZATION AND SEXUAL VIOLENCE 

The complete story of the disparate treatment of Native rape victims must begin 
with colonization. Specifically, the use of rape and sexual assault as a weapon against 
indigenous peoples is deeply imbedded in the history of imperialism and domination. 
Understanding rape as a continuation of the colonization process will provide a more 
contextualized analysis of rape in the lives of contemporary Native women and 
indigenous nations.81 

Rape has been described as a "possession, a theft of both body and soul. ,,82 
Because of the sense of possession and displacement, the psychological impact of 
sexual violence can parallel the psychological impact of colonization. Thus, 
developing a contemporary tribal response to sexual assault can be essential to the 
process of decolonization. In this section, I will highlight these parallels, beginning 
with a look at the history of rape in tribal cultures. 

A. Pre-Colonization Sexual Violence 

Several scholars have suggested that sexual violence may have been extremely 
rare in indigenous communities in pre-Colonial times. Evidence lies in both the 
experience of Native women prior to contact as well as the behavior of Native men, as 
recorded by European explorers, settlers, and traders. For example, many writers have 
noted that North American indigenous cultures held women in higher regard than did 
European cultures. Anthropologist Peggy Reeves Sanday has postulated that in rape
free societies, women are respected and influential members of the community.83 In 
tribal communities, women and children were not considered to be property of men. 84 
Indeed, women were powerful spiritual and political leaders in many communities.85 

Other evidence for low rates of sexual violence comes from historians' examinations 
of the behavior of indigenous men. Most commonly reported is the interesting fact that 
Native men did not sexually violate prisoners of war. 86 Laurel Thatcher Ulrich 
indicates that the Puritans were "amazed at the sexual restraint of Indian men, who 
never raped their captives.,,87 Brigadier General James Clinton of the Continental 
Army told his troops in 1779, "[b]ad as the savages are, they never violate the chastity 
of any women, their prisoners.,,88 Furthermore, historical records include far more 
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accounts of sexual abuse of indigenous women by Europeans than accounts of 
European women by indigenous men.89 Rape, when it did occur, was severely 
punished by Native justice systems. Even Europeans who wrote disparagingly about 
Native people noted that Native people abhorred sexual violence. One such account 
comes from George Croghan, who testified about Indians in the Middle Atlantic 
colonies in the late 18th century: "I have known more than onest thire Councils, order 
men to be putt to Death for Committing Rapes, wh[ich] is a Crime they Despise.,,9o 

The sexual autonomy of indigenous women is a recurring theme in many of the 
accounts written by early European observers. Women's sexual choices were 
respected by the community, in contrast to the European models of justice that served 
to limit, penalize, and punish sexual choices of women. The notion that Native 
women had autonomy over their bodies (as compared to European women), is 
expressed in both oral tradition and the observations of European explorers. There is 
ample evidence to indicate that many Native women retained control over their 
sexuality.91 Diron D' Artaguiette, a Frenchman, wrote that young Native girls "are the 
mistresses of their own bodies.,,92 Mark St. Pierre and Tilda Long Soldier write, 
"[a]mong the Lakota, the woman owned her body and all the rights that went with it.',93 
This indigenous conception of sexual autonomy was no doubt linked to women's roles 
as powerful and intelligent beings. 

Europeans often imposed their own expectations and standards for appropriate 
female sexuality on tribal people.94 In Spanish law, for example, women were 
considered to be the legal subjects of their fathers, brothers, or closest male relative.95 

French Jesuits, who were the primary European contact for many tribal nations, were 
"baffled and sometimes horrified" by the sexual and political autonomy exhibited by 
indigenous women.96 Many Europeans were alarmed by the powerful role played by 
Native women within their nations and efforts were made to reduce the status of Native 
women through numerous means.97 Missionary records from throughout the continent 
indicate that many religious groups placed a strong emphasis on restricting and 
punishing Native women for expressing independence and sexual autonomy.98 
Indeed, much of Anglo-American rape law is grounded in attempts to preserve the 
chastity and sexual dependence of women.99 Through the process of assimilation and 
acculturation, many of these European constructs of gender and sexuality have become 
incorporated into some contemporary indigenous communities. Reclaiming an 
indigenous jurisprudence of rape, therefore, may require an examination of tribal 
conceptions of sexuality, independence, and autonomy. 
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B. The Colonization Parallels 

Sexual violence has been described as inextricably linked to conquest and 
war.100 In recent years, international legal attention has been given to the use of rape 
as a weapon of war. However, these new legal constructs are not a response to a new 
phenomenon. Indeed, sexual assault and use of women's bodies in war has been a 
facet of the human condition for thousands of years. The conquest of the North 
American continent is not immune to this history. There are numerous examples 
throughout the recorded history of contact between Europeans and indigenous peoples 
that include acts of sexual violence and rape. 101 Historical documentation of rape 
perpetrated by European men against Native women date back as far as Columbus. 102 

A socio-historical review of sexual assault of Native women in the United 
States reveals a strong relationship between the seizure of tribal lands and the seizure 
(rape) of Native women. Even the act of colonization itself has often been described 
using sexual metaphors. Images of Native women were used to represent America, 
"upon whose passive, receptive body European colonists could carry out their project 
of exploitation and domination."I03 The language used to describe imperial conquest is 
often similar to the language used to describe sexual violence. The land itself was 
often referred to in feminine terms, often praised for its "fertility" or "virginity."I04 
The Spanish explorers often wrote of having "intercourse" with the land. 105 Possession 
was also an integral part of the European discourse of "discovery." The 
dehumanization of Native peoples, which was used to justify the seizure of land, is 
similar to the dehumanization of women, used to justify or minimize the harm of 
sexual violence. Consider the following passages; the first describes the justification 
for colonization, and the second describes the justification for sexual violence. 

"The law adopted the fantasy of Indians as uncivilized and savage, 
the opposite of American, and this fiction provided a justification 
for denying their natural rights, taking control of their land and 
denying their independence." 106 
"The perceived "lusty" and libertine nature of Indian women was 
often used as an excuse for rape by "Christian" soldiers."I07 

Colonization and sexual violence, then, share a common history and a common 
language of dehumanization, power, dominance, and conquest. I08 Although women of 
all races experience sexual violence, the high rate and elevated violence experienced 
by Native women (and other indigenous women) indicate that the history of conquest 
and seizure has a disparate impact on the indigenous popUlations. 
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C. Rape as a Tool of Colonization 

Numerous historians have documented actual incidents of rape being used as a 
weapon to control and colonize Native peoples. For example, many so-called Native 
"rebellions" or "outbreaks" have been linked to the sexual assault of Native women. 109 

Native men in many nations retaliated against the sexual assault of women. Historian 
Virginia M. Bouvier has documented the links between ra~e of Indian women and 
Indian "revolts" against Spanish missions in the 18th century. 10 Letters from priests in 
the San Diego region, for example, indicate that the rapes of indigenous girls and 
women in four nearby rancherias by Spanish soldiers were a cause for great concern. III 

Sexual violence was often linked directly to some of the most destructive acts 
against Native peogles of the United States, such as forced removal and relocation in 
the Trail of Tears1 

2 and the Long Walk1l3. Native women were raped by white men 
during encounters such as the Gold Rush. 114 These documented accounts reflect that 
sexual assault of Native women by non-Native men was not isolated to any particular 
geographic area, but was widespread, from the Northeast1l5

, to the Plains, to the 
Southwest. The Anglo-American legal system rarely, if ever, responded to these 
incidents. 116 The widespread rape of Native women had numerous effects upon 
indigenous nations, including the spread of sexually-transmitted disease. 117 The 
systemic culture of sexual violence also resulted in numerous cultural traumas. 
Psychologist Leslie E. Korn notes, "The invasion of development disconnects people 
from their land and its plentitude of resources just as rape leaves and individual 
disconnected from her and others and in somatic, psychic and spiritual pain.,,118 
Consider this passage from historian James A. Sandos: 
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Priests taught Indians patriarchy and, in the process, lowered the 
status of Indian women within Indian culture. Such devaluation was 
further compounded by the shameful rape of Indian women by 
Spanish and Mexican soldiers and settlers. Angry Indian men were 
killed for their opposition to the rape of tribal women. Partly to 
protect them from soldiers, priests in the missions had unmarried 
Indian women above the age of seven locked together at night in a 
room known as the monjerfa (nunnery) to preserve their chastity. 
Female separation from the extended family must have been 
emotionally painful. Confining them in a group, moreover, spread 
infectious disease, making them more vulnerable to microbes than 
men. All of these changes created tension and required personal 
adjustment, profoundly difficult for some, less so for others. I 19 
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Widespread rape may also have had an impact in the balanced gender roles, 
which existed in many indigenous societies. At least one historian has postulated that 
many tribal social and economic structures were disrupted as a result of rape by 
outsiders. 12o For example, in the Paiute culture, women served as the primary food 
gatherers, and were unable to continue in this capacity because it left them without 
protection from the predatory acts of the settlers. 121 Ultimately, the incidents of sexual 
violence against Native women served as a tool of governmental destruction and 
assimilation. Antonia Castaneda notes, "sexual violence functions as an 
institutionalized mechanism for ensuring subordination and compliance. It was one 
instrument of sociopolitical terrorism and control - first of women and then of the 
group under conquest.,,122 Environmental destruction and degradation have also been 
linked to the psychological attack on the female. 123 

D. Other Forms of Sexual Violence 

Sexual violence is often linked to conquest and genocide precisely because of 
its effect on reproduction. 124 The role of woman as a mother was often a critical 
component of identity within most indigenous communities.125 The history of 
colonization in America includes numerous references to the motherhood of 
indigenous women. Even seemingly consensual sexual relationships and marriage 
between Native women and European men were not immune from a context of power 
and control. Historian Albert Hurtado writes that Native women often married or had 
sexual relationships with European men as a "survival strategy.,,126 Indeed, 
descriptions of historical accounts of sexual relationships between European fur traders 
and Native women sound remarkably similar to descriptions of modem-day sex 
trafficking. 127 

Widespread sexual violence also impacted fertility and birth rates. Priests and 
missionaries recorded that Native women chose to induce abortions or otherwise 
restrict their fertility in communities where sexual violence had become commonplace. 
Sarah Winnemucca, a Paiute leader, wrote in 1883: "My people have been so unhappy 
for a long time they wish now to disincrease, instead of mUltiply. The mothers are 
afraid to have more children, for fear they shall have daughters, who are not safe even 
in their mother's presence.,,128 Later, in the 20th centu~, United States policies 
resulted in widespread forced sterilization of Native women. 1 9 

Another method of introduction of sexual violence into tribal communities is 
rooted in the boarding school era, which began in 1869. Under the authority of the 
United States government, Native children were forcibly removed from their homes 
and taken to boarding schools at a rate exceeding 70% in some communities. This era 
brought a new level of sexual violence to indigenous communities in the form of 
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sexual abuse of children.13o The extent to which children in boarding schools were 
raped may never be fully known, but the volume of anecdotal accounts from survivors 
would lead one to believe that some boarding schools were fraught with sexual 
abuse. \31 Certainly, there are documented efforts to control the sexuality of Native 
girls, which resulted in more secrecy and shame in tribal communities.)32 

It can be argued that indigenous women who are raped in the United States 
today face a legacy of laws that have historically encouraged the systemic rape of 
Native women. It is within this context that tribal nations must respond to sexual 
violence -- a balance of historical insight with contemporary understandings. This 
legacy of sexual abuse in tribal communities must be explored and documented in 
order to reclaim authority and understanding about the contemporary context in which 
rape occurs. 

IV. FRAMING AN INDIGENOUS PERSPECTIVE 

Contemporary indigenous women have intuitive knowledge that tribal 
governments did not traditionally condone or tolerate sexual violence. In 
conversations with Native women, almost all of them are certain that their nation 
traditionally had strong responses to the crime, and that sexual violence is not in 
accordance with traditions or customary law. However, contemporary tribal laws and 
policies do not necessarily reflect this strong anti-rape sentiment, and much work will 
need to be done in order to reclaim the legal philosophy that once served to protect and 
honor women. 

In order to develop an effective contemporary response to rape at the tribal 
level, it is first necessary to deconstruct the Anglo-American definitions of rape and 
develop an independent legal framework around sexual violence. As noted by Steven 
Russell: "Indians enter the conversation about law in need of an externalist critique.,,)33 
Native people need to develop an independent construction of legal wrongs as well as 
culturally appropriate sanctions. The resulting statutory construction may look 
significantly different from the Anglo-American model, insofar as it frames the issue 
from a particular Native community's perspective. In the following exploration of 
indigenous conceptions of rape law, two assumptions are made. First, the notion that 
indigenous nations have never had a sophisticated response to crimes against women is 
rejected. Second, the historical context in which sexual violence occurs will 
necessarily inform and shape a contemporary tribal response. There will not be a 
singular response to sexual violence; instead, each tribal government must develop its 
own unique response to the crime of rape, although dialogue among tribal nations may 
be helpful in this regard. 

At the outset, it should be noted that developing an indigenous model of anti
rape jurisprudence will not necessarily resemble a typical feminist approach to the 
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topic. Feminist theory,134 particularly liberal feminism, has elements that can actually 
conflict with or contradict indigenous philosophies. This is not to say that indigenous 
societies are oppressive or patriarchal -- rather, these cultures have traditionally 
depended on gender balance, wherein each gender has separate roles and functions, 
both honored equally135 

An effective rape response in Indian country will not originate from a simple 
blending of tribal law with feminist theory. Given the unique nature and structure of 
tribal legal systems, and the unique relationship between colonization and sexual 
violence, developing an indigenous jurisprudence of rape requires deconstructing the 
male-centered, colonial, Anglo-American model. Nadera Shalhoub-Kevorkian writes, 
"[c]opying models of intervention without in-depth examination of their applicability 
to a given social setting might not only inflict additional pain and problems, but might 
also imprison helpers in unrealistic and non-applicable theories and methods.,,136 
Simply replicating the Anglo-American model without discussion will fail to address 
the unique nature and context of sexual violence as experienced by Native women. In 
other words, if tribal governments rely on the Anglo-American legal conceptions of 
sexual violence as a model, the sexual violence crisis may actually be exacerbated 
rather than alleviated. Laura Hengehold writes that "[i]nstitutional definitions of the 
traumatic event, including the range of possible consequences for both victim and 
perpetrator, enter into the trauma of a sexual assault."I37 

Because sexual violence has been inextricably linked to colonization and 
imperialism, and has served as a means by which to terrorize and subdue indigenous 
nations, then the indigenous re-definition of rape must empower the tribal governments 
to assert control over the response to rape and the promotion of justice on their own 
terms. 138 However, efforts to frame an indigenous jurisprudence of rape should not be 
merely a backward glance at legal systems as they existed 500 years ago. 139 Rather, 
the efforts should be grounded in a contemporary understanding of the crime, informed 
and contextualized by historical analysis. As Robert Allen Warrior notes, " ... the 
success or failure of American Indian communal societies has always been predicated 
not upon a set of uniform, unchanging beliefs, but rather upon a commitment to the 
groups and the groups' futures.,,140 Tribal nations attempting to address the crime of 
sexual violence will be successful only by incorporating contemporary views and 
voices into the tribal judicial systems. 

Reshaping and reclaiming tribal responses to sexual assault will necessitate an 
exploration of two areas -- substantive rape law (defining and criminalizing sexual 
assaults) and procedural law. In the substantive arena, an indigenous response to rape 
may require development and reform of contemporary tribal sexual assault codes. In 
addition, tribal governments may wish to re-evaluate the process and methods through 
which crimes of sexual violence are adjudicated. Some of this work may have already 
been addressed in the context of child sexual abuse. 
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Though tribal nations are limited in their ability to prosecute sex offenders, 141 

there are few legal barriers to developing laws and policies regarding education, 
prevention, and services for survivors of crime. Indigenous nations may wish to 
explore, for instance, developing statutory provisions that mandate sexual assault 
prevention programs in all tribal schools and programs. Moreover, tribal governments 
will find it necessary to address sexual violence both inside and outside the criminal 
justice system. Because of the high percentage of perpetrators who are not tribal 
members, tribal governments may wish to enact a number of civil remedies and 
procedures that will provide some means of justice for survivors of assaults perpetrated 
by non-Indians. 

Before the more specific statutory and procedural issues can be approached, 
however, it is important to establish a legal "theory" of rape that forms the basis of the 
response. A legal theory provides a foundation for a system's legal responses because 
it explains why the act itself is wrong. 142 Legal scholars have analogized rape to other 
areas of law, such as contract law143 or torts law. l44 

Legal philosopher Keith Burgess-Jackson identifies three major theories of 
sexual assault: conservative, liberal, and radical. 145 The conservative theory, which 
includes historic English and Anglo-American rape law, analogizes rape to a kind of 
"trespass to chattels," wherein the perpetrator (usually a man), appropriates and uses 
the property (usually a woman or girl) of another male. 146 The liberal theory constructs 
rape as a kind of "battery," wherein the perpetrator offends another person with 
unlawful touching. 147 The radical theory views rape as an illegal "degradation," 
wherein the perpetrator causes a lowering in the victim's status as a person in the larger 
society. 148 

While these theories are helpful in classifying most of the existing legal 
scholarship on rape, none of these theories are necessarily comprehensive in their 
explanation of the experience of rape victims. Scholars have already suggested that a 
new theory of rape is needed in order to fully articulate the experiences of survivors. 149 

Hengehold notes that: 
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[T]he act of "defining" rape necessarily raises difficult questions, 
including ... whether and how the individual's search for a "just" 
recovery should mirror a movement's hope for wider forms of 
social justice, and what conception of the traumatic event enables 
feminists to link the level of the political and that of the existential 
without assuming the role of "expert discourse" vis-a-vis the 
women they hope to empower. 150 



HeinOnline -- 14 Kan. J.L. & Pub. Pol’y 137 2004-2005

Indigenous Jurisprudence of Rape 

With these thoughts in mind, there is a fourth theory of rape: an indigenous 
theory of rape. This indigenous theory transcends the limitations of the non
indigenous theories by conceiving of rape as an unlawful "invasion" of the body, mind, 
and spirit. This theory allows the resulting legal system to address the crime of sexual 
violence holistically -- that is, as a crime against a person in the context of her entire 
self. Therefore, the theory could conceivably apply to any survivor of sexual violence 
-- not just indigenous survivors. Where the liberal theory concentrates solely on the 
physical (body) aspect of the crime, and the radical theory concentrates solely on the 
social (political) aspect of the crime, this indigenous model allows the entire 
experience of the victim to be acknowledged. In short, rape is conceived of as a 
violation of a person's humanity. 

Tribal nations in the United States are in a unique position to develop this 
theory of rape in contemporary legal thought, because of their position as survivors of 
invasion on a massive and extended scale. Because tribal legal systems are 
themselves "survivors" of an invasion, tribal law can conceptualize the experience of 
survivors of rape in a way that would be difficult for the dominant legal system to do. 
Additionally, indigenous legal theory generally brings a more holistic approach to 
jurisprudence, as compared to the Anglo-American system, which compartmentalizes 
and fractionates human experience. 

The indigenous theory of rape will manifest itself differently for each tribal 
nation -- therefore the accurate term would be indigenous "theories." Using unique 
history, language, and government structure, each nation may conceive of rape in 
slightly different ways. Identifying sources and foundations for building a discourse 
about the indigenous theories of rape is critical. The following section explores several 
possibilities for starting points in development of indigenous theories. 

Developing an indigenous jurisprudence of rape is not necessarily only relevant 
to tribal governments. Indeed, its application has the potential to also inform and 
shape mainstream social change movements. 

A. Resources 

Contemporary tribal rape law will be most effective if rooted in tradition and 
grounded by a uniquely indigenous philosophy that understands the experience of rape 
on both a micro (individual) and macro (community) level. Tribal nations have an 
abundance of resources from which to draw in developing a theory of rape. These 
resources include stories, history, language, and the shared experiences of community 
members. Below are five possible resources for research and discussion by individual 
tribal nations attempting to address the appropriate response to rape. 
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1. Stories of Survivors 

The power of individual women's stories of surviving sexual assault should not 
be underestimated. Indeed, there are accounts of the power of a single woman's story 
to affect change within her tribal govemment. ISI Reclaiming and understanding these 
stories is critical in developing a meaningful legal structure that is responsive to the 
real experiences of contemporary indigenous women. The stories of survivors are 
stories of despair and pain but also strength and survival. 

Tribal legislative bodies may wish to convene a panel of survivors of sexual 
assault from the community. This panel can describe to the tribal lawmakers how the 
current system(s) responded to the crime (if at all), and whether the current system is 
providing justice. In addition, survivors could provide guidance to lawmakers as to 
how the legal response can be developed in a victim-sensitive way. Keeping in mind 
that most tribal nations' constitutions are very protective of the rights of the accused, 
tribal nations may want to work with survivors and advocates to assure that victims' 
privacy, rights, and well-being are protected. 

Philosopher Ann J. Cahill writes of the importance of defining raEe "not as 
something a man does, but something which a woman experiences." I 2 Native 
women's voices carry the truths about rape in Indian country. Sexual violence is a 
theme found in poetry,IS3 fiction,IS4 and non-fiction written by Native women. The 
voices of women who have survived sexual violence can form the foundation of 
contemporary tribal responses to rape. Grounded in the reality of the individual 
horrors of the crime, Native women who choose to describe their experience and 
survival provide significant information as to the appropriate legal response. These 
voices are continuations of the protests, which began centuries ago. 

Listening to women's stories is in keeping with the ancient tradition of 
considering a woman's perspective as a separate entity. This school of thought does 
not deny that men can be victims of sexual violence, but does acknowledge the value 
of learning and teaching from a gendered perspective. Given that women in many 
tribal cultures have unique and specific roles, it follows that they may have unique and 
specific legal knowledge about rape. It is not unusual for women to carry particular 
unique knowledge, which is specific to the experiences of women. ISS 

2. Ancestral Teachings 

Contemporary tribal nations can also draw upon the strengths of historical 
leaders who spoke out in protest against sexual assault. Records of indigenous 
perspectives on sexual assault are found in the writings and speeches of historical 
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figures such as Sarah Winnemucca and Yankton Dakota Chief Struck-the-Ree. A 
Paiute woman, Sarah Winnemucca was an Indian rights activist in the late nineteenth 
century. In her autobiography, Life Among the Piutes, Winnemucca wrote about 
specific instances of sexual violence against women in her community, including her 
younger sister. ls6 Yankton Dakota leader Struck-the-Ree spoke to Congress in 1867 
about the experiences of the women in his nation, who were forced or coerced into 
sexual relationships with United States soldiers. ls7 

These historical figures provide contemporary tribal nations with a sense of 
continuity and leadership in the resistance to sexual violence. Clearly, for leaders such 
as Winnemucca and Struck-the-Ree, sexual violence was not acceptable or tolerable in 
any form. Each indigenous culture has its own historical figures, legends, or writings 
that can be incorporated into the contemporary understanding. 

3. Tribal Customary Law 

There is ample evidence that rape has traditionally been defined as criminal 
behavior by tribal nations. Case law from some tribal nations indicates that the 
contemporary tribal judiciary recognizes that rape violates tribal common law. ls8 

Many tribal nations, though, are struggling with the incorporation and codification of 
traditional beliefs into the contemporary legal systems. IS9 One method of 
incorporating traditional beliefs into the contemporary context is to engage in a 
rigorous examination of tribal oral histories, anthropological and linguistic studies, and 
interviews with tribal elders. 16o 

In developing a critical comparative analysis between an indigenous 
jurisprudence and the Anglo-American jurisprudence of rape, simply reviewing the 
history of a tribal nation's written laws may provide some guidance as to the traditional 
approach to rape. A chronology of sexual assault laws in the Muscogee (Creek) Nation 
reveals some interesting clues as to how the tribal legal system may have traditionally 
conceived of rape. In reviewing the early anthropological accounts of Muscogee 
(Creek) culture, very few references are made to sexual violence. However, there is 
evidence that the Creeks always considered it wrong to physically hurt a woman. 161 

Interestingly, one of the first written codes for the Creek Nation (1824) included the 
following provision for rape: 

And be it farther enacted if any person or persons should 
undertake to force a woman and did it by force, it shall be left to 
woman what punishment she Should satisfied with to whip or pay 
what she say it be law. 162 
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When compared with European and American laws on rape in 1824, and even 
later Creek laws regarding sexual assault, this early law is quite unique. The 1824 law, 
which appears to give the victim of rape control over the punishment, differs vastly 
from later Creek laws on rape, in which the tribal court had jurisdiction and the 
penalties were clearly defined by the government. In 1867, another criminal code was 
adopted by the national council (which was more heavily influenced by the Anglo
American system): "Be in enacted, That should any person be convicted of rape, he 
shall for the first offense receive fifty lashes, for the second offense he shall suffer 
death.,,)63 One can infer that the 1824 code bears closer resemblance to the traditional 
Creek law. This would be consistent with the common theme in Creek jurisprudence of 
centering the judicial system on restoration. It is also possible that the very nature of 
the crime itself also focused on the victim -- and that the question of fact (whether or 
not rape had occurred) was controlled by the testimony or the victim. Note that the 
later 1867 law does not mention the victim at all. 

4. Traditional Beliefs I Oral Traditions 

Stories, ceremonies, and ~iritual teachings have always played a central role in 
indigenous responses to crime.) When determining the best way for any particular 
community to respond to sexual violence, it will be beneficial to revisit some of these 
stories and beliefs. For example, many cultural beliefs include strong social sanctions 
against certain kinds of sexual behavior, such as incest. There is often shame and 
ostracism associated with perpetrating sexual crimes, such as the philosophy amon& 
the Apache that a rapist "does not even deserve to be called a man, a human being.") 
Traditionally, women passed on information concerning sexual matters through stories, 
ceremonies, and songs. The loss of these practices (through criminalization of tribal 
spiritual and cultural practices) has meant a greater vulnerability to exploitation and 
vlctull1zation. Sexually explicit stories often addressed issues of inappropriate, 
abusive, or criminal conduct, as well as taboos.)66 

Accounts of rape and the traditional response can be found in numerous oral 
traditions and histories; sometimes they are not obvious and may not be apparent to 
legal theorists or contemporary tribal attorneys. The following examples are but a few 
of the accounts I have discovered in researching the issue of rape in indigenous 
thought. I do not presume to articulate a fully accurate interpretation of these accounts; 
rather I provide them as examples and beginnings of research and dialogue that should 
happen within each tribal community as the Sovernments reclaim their jurisdiction 
over crimes of sexual violence against women.) 7 
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a. Ani-Kutani (Cherokee)l68 

The Ani-Kutani are described in Cherokee oral and written tradition as a class or 
clan made up of very powerful individuals. It is not clear from the history when the 
Ani-Kutani existed; but they are almost always described as a family or clan that 
exerted much spiritual power and control over others. Most accounts of the Ani
Kutani refer to an incident or incidents of sexual impropriety against one woman or 
several women in the community. This inappropriate sexual behavior instigated a 
revolt against everyone who was associated with Ani-Kutani. Every last member of 
the Ani-Kutani was slain and today the clan or group has ceased to exist. 

The story of the Ani-Kutani may provide powerful lessons and guidance for 
indigenous nations today. First, there is a clear understanding that sexual violence 
stems from an abuse of power and dominance. The clan members, who were once 
revered leaders, began to abuse and manipulate their power for personal gain. Second, 
the extermination of the Ani-Kutani provides a warning and lesson for those who 
would commit such a crime; that for violating women, the perpetrator jeopardizes not 
only his own life and liberty, but also that of his clan. Depending on the particular 
interpretation and methodology, a story such as this could have profound influence on 
the development of contemporary sexual violence jurisprudence. 

b. Tale of the Raped Maiden (Ojibwa)169 

This Ojibwa tale, published in 1906 by an anthropologist, is an empowering story 
of the worth and value of women. The story was told by an Ojibwa elder named Mrs. 
Chatfield in 1894. The main protagonist in the story, an Ojibwa woman, was raped by 
members of a warring tribe. In the aftermath of the rape, this woman becomes revered 
among her own people, becoming both a medicine woman and a warrior. She is 
clearly held up to be a strong and powerful woman. 

This imagery of the survivor of sexual assault in this story is in sharp contrast to 
many widely held Western beliefs about women who have been raped as stigmatized, 
shamed, or soiled. Building a legal response on the strengths and power that women 
survivors of sexual violence bring to their community will provide safety and 
accountability. It also addresses the profound shame and embarrassment that stems 
from an Anglo construction of rape law, in which a virgin is defiled. As noted by one 
Ojibwa traditional healer, the dominant cultural view is that society needs to protect 
women because they are weak. 170 As this story and other teachings demonstrate, the 
"Indian way is to protect women because they are strong."l7l 
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c. Taa'ii' Ti' and the Russians (Gwich'in Athabascan)l72 

This story originates from Alaska, and was recorded by Johnny Frank in 1971, 
later transcribed, translated, and published by the Alaska Native Language Center at 
the University of Anchorage, Fairbanks. This story speaks to a tribal leader's 
response to sexual violence perpetrated by outsiders. It is not clear from the text itself 
when and where the incidents occurred. The story centers around the leader of the 
village, Taa'ii' Ti', and how he responded to the molestation of the community women 
by Russian sailors. The Russians who sexually abused the women in the village were 
warned about their behavior, and when they continued, Taa'ii' Ti' killed all but four of 
the men. This story shows not only the gravity of the crime, but also the immediate 
and swift response to the victims and the importance of strong leaders. The assertion 
of jurisdiction over the non-Indian Russians also shows the strong inherent sense of 
sovereignty -- and the importance of authority over outsiders. 

B. Challenges to Developing an Indigenous Jurisprudence 

For all nations, defining and executing laws to protect women and children are 
central to the conception of sovereignty. The issue involves more than protecting 
individuals from harm -- but about maintaining safety and well-being for the entire 
community. The strength of the anti-rape sentiment in a tribal government will 
illuminate the strength and resolve of the entire community. However, the 
development and articulation of the anti-rape sentiment will be difficult and 
challenging for many communities. The intellectual exercise of developing a theory of 
jurisprudence of sexual assault is rational and unemotional -- but the subject matter 
itself is intensely and overwhelmingly personal. 173 Because sexual violence has been 
so pervasive and yet so hidden in most tribal communities, initial attempts to construct 
a conversation about the appropriate response to rape may result in highly emotional 
and painful discussions. This phenomenon, I contend, is absolutely vital and necessary 
to a long-term plan for the development of a contemporary response to rape. For 
instance, the impact of sexual assault is so damaging that even the drafters of a new 
tribal law on rape may have much processing and healing to do themselves before they 
can address the topic in a clear and empowering way. There is also the reality that 
perpetrators may also hold positions of leadership and influence. 174 Because of these 
circumstances, ceremonial and traditional healers may need to be at the forefront of the 
discussion about rape law reform at the tribal level. 

Raising the topic of sexual violence within tribal communities may result in 
highly emotional and sensitive responses. In many contemporary indigenous 
communities, there are likely generations of sexual assault survivors who have 
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remained silent about their experiences. Denial and secrecy have incredible power 
over victims. 175 In addition, there are likely numerous cases, which have gone 
unrecognized and many perpetrators who have gone unpunished. Sherry L. Hamby 
notes that, "[c]lose-knit communities can offer enhanced support and other advantages, 
but the reduced privacy can be a problem for stigmatized issues such as sexual 
victimization.,,176 Therefore, it is critically important that local, indigenous grassroots 
women's advocates be a central part of the dialogue. Women's advocacy programs, 
especially those grounded in grassroots organization, can provide support and 
encouragement for survivors of sexual assault, and provide a voice for those who 
cannot speak. 

Women's advocates bring other skills to the table as well. For example, 
advocates have unique perspectives on the current legal response to rape, and can 
provide feedback as to weaknesses in the system. They also may have more accurate 
statistics on the rate of sexual assault in a particular community. It will be difficult, if 
not impossible, for tribal communities to be able to address sexual violence head-on 
without the inclusion and leadership of such advocacy programs. 

v. CONCLUSION 

"Sharing knowledge is ... a long-term commitment." 

L· d T h· . S . hl77 In a u lWa! mit 

Protecting and supporting the citizenry is a central component of sovereignty. It 
has become clear that Native women cannot depend on external systems of justice to 
provide justice and accountability for the high rates of sexual violence they experience. 
Therefore, tribal governments must make efforts to restore and strengthen their ability 
to address these crimes. Contemporary indigenous leaders have worked tirelessly to 
reclaim and redefine what it means to be sovereign nations, but the pervasiveness and 
destructive power of sexual violence against Native women continues unabated. 
Perhaps it is at the intersection of federal Indian law and rape law reform that the 
community solutions will become better illuminated. Part of de-colonizing the mind 
and body is to send a message that as tribal nations we will no longer tolerate the 
invasion of our communities through the violation of our grandmothers, our clan 
mothers, our life-givers, our sisters, or our daughters -- from outsiders or those within 
our community. As ancient sovereign nations, we must look to our histories, beliefs, 
resources, and experiences to reclaim safety and empowerment for all women. 
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