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I. INTRODUCTION

The problems and issues in agricultural law are as diverse as
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any other area of law. Agricultural attorneys are called upon
to create entities, render opinions, and provide advice on com-
plex issues. The training and experience needed by an agricul-
tural attorney ranges from narrow areas of the law commonly
found only in a specialized law practice to broad areas of the
law found in a general practice setting. An agricultural attor-
ney may be presented with complex issues involving psychol-
ogy, business administration, engineering, or physical and
social sciences.

Agricultural law presents two types of challenges. The first
challenge entails the understanding of complex legal issues.
One commentator has described the first challenge as a mix-
ture of theoretical issues and practical issues.! The theoretical
issues include those unique to agriculture, such as special use
valuation of property subject to estate taxes,? chapter 12 of the
Bankruptcy Code,> and the Packers and Stockyards Act.?
These areas require familiarity with specialized statutory rules
and regulations that nonagricultural lawyers seldom encoun-
ter. Of great significance to the everyday business and family
lives of agricultural producers, these issues raise questions
which range from contracts and torts to property law.

The second challenge facing an agricultural attorney arises
from the practice of law in a rural setting and involves resolu-
tion of professional responsibility issues. Attorneys located in
rural areas serve their agricultural clients well because these
attorneys are familiar with their clients and their needs.> Agri-
cultural law clients are primarily individuals, not businesses or
corporations.® Thus, the attorney-client relationship is akin to
a friendship” because most are acquainted through community
or social activities.®

Personal reputation plays a pivotal role in a country law
practice. An attorney’s clients are his source of public opin-

1. DoNaLp L. UCHTMANN ET AL., AGRICULTURAL LAw: PRINCIPLES AND CASES 2
(1981).

2. MINN. StaT. §§ 291.005-.47 (1990 & Supp. 1991).

3. 11 U.S.C. §§ 1201-1231 (1979 & Supp. 1992).

4. 7US.C. §§ 181-231 (1980 & Supp. 1992).

5. Donald D. Landon, Clients, Colleagues, and Community: The Shaping of Zealous Ad-
vocacy in Country Law Practice, 1985 AM. B. Founp. REs. . 81, 85 (Winter 1985).

6. Id. at 89.

7. Id. at 94.

8. Id at 85.

http://open.mitchellhamline.edu/wmlr/vol19/iss2/6
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ion.? Advertising is “by word of mouth.”'® The familiarity of
small town practice breeds client possessiveness which compli-
cates an attorney’s work.'! Failure to understand the separa-
tion of the attorney’s professional and private roles may result
in client suspicion about his attorney’s friendliness toward the
opposmg party.!? The attomey s approach to these situations
is a classic example of “impression management " because of
the constant appraisal by clients and community.'?

The challenges faced by agricultural attorneys are the basis
for this discussion of ethical issues. Ethical issues arise and re-
quire attention in any law practice. Several state bar associa-
tions require professional responsibility courses as part of
mandatory continuing education requirements.'* The Ameri-
can Agricultural Law Association mandates that its educational
programs devote a portion of each program to ethics and pro-
fessional responsibility.

The purpose of this article is to raise awareness of the issues
and ethical considerations arising in certain practical situa-
tions. In the following sections, several important rules from
the ABA Model Rules of Professional Conduct'® are high-
lighted by hypothetical situations commonly faced by agricul-
tural attorneys. Following each situation is an analysis of the
professional responsibility issues which are raised and which
must be considered. This article is intended to clarify the ethi-
cal issues raised by each situation and the necessary resolution
within the framework provided by the Model Rules.

9. Id at 89.

10. Landon, supra note 5, at 98.

11. Id. at 110.

12. Id. at 94. Attorneys in rural settings often work with each other on a regular
basis. As a result, they are friendly towards one another. Id. at 94-95.

13. 1d. at 99.

14.  See generally Mandatory Continuing Legal Education (MCLE ), Issues UpDaTE 1992
(ABA Div. for Bar Serv.), June 5, 1992, at 13. As of June 5, 1992, thirty-seven states
required from eight to fifteen hours of continuing legal education courses each year.
Three states have specified requirements that apply only to newly-admitted lawyers.
ld

Training in ethics is a component of many of these mandatory requirements.
For example, Pennsylvania attorneys have a five hour requirement in legal ethics and
professionalism; New Hampshire requires that two of the twelve required hours be
devoted to the study of legal ethics, professionalism, malpractice prevention, sub-
stance abuse or attorney-client disputes. Id.

15. MobpkiL RULEs OF PROFEss1IONAL ConpucT (1983) (amended 1993).

Published by Mitchell Hamline Open Access, 1999
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II. MoDEL RULES AND PRACTICE SETTINGS
TO WHICH THEY APPLY

A, Sittuation #1

A two person law firm has been given an opportunity to rep-
resent a client who employs a Florida based crew leader. The
crew leader provides a crew of migrant farm workers to harvest
the crop on the client’s farm. Farm labor is hard to find in the
area, and this is an excellent opportunity for the client to hire
enough workers to harvest the crop at an ideal time. The crew
leader and crew will live in facilities provided by the client.

At the first meeting with the client, one of the partners was
asked to provide advice on labor law applicable to farm labor.
The client has had several labor problems and is presently in-
volved with the United States Department of Labor regarding
disputed violations stemming from a recent inspection of the
client’s farm.

Following the first meeting, the client mentioned that she is
interested in having someone review her estate plan. She also
wanted to discuss an accident her husband recently had while
working with a new piece of equipment. It has been some time
since an attorney had reviewed the estate plan. The property
has since risen steadily in value with a present net value of
nearly two million dollars. Several of the client’s children are
interested in continuing the farm business, while others are
primarily interested in the cash proceeds from the sale of the
business.

The client’s husband was recently hospitalized for several
weeks as a result of injuries he received when a farm machine
came apart during operation. He has partially recovered from
his injuries but will never regain complete use of one leg or
sight in his left eye. The husband had been an official in the
National Football League before the accident. His injuries and
the resulting disability forced retirement from that position.

The opportunity to represent this client would be of real
benefit to the firm. In the past few years, real estate title work,
mortgage financing, municipal representation and estate ad-
ministration have been the firm’s main emphasis. Having the
chance to represent a client of substantial wealth would give
the firm visibility as well as substantial fees to support continu-
ing growth. The partners are uneasy about undertaking the
estate planning and labor law aspects of the client’s affairs, but

http://open.mitchellhamline.edu/wmlr/vol19/iss2/6
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the client has stated that she wants one firm to represent all
her interests. The partners are willing and able to learn some
new areas of the law. After all, how hard could it be?

The foregoing situation raises at least four professional re-
sponsibility questions. First, the competency of the law firm to
represent the client must be established. Second, the issue of
increased specialization in the practice of law is raised. Third,
the law firm must consider the duties of diligence and prompt-
ness owed to their existing clients. Finally, the firm must con-
sider the possibility of professional malpractice arising from
their decisions.

1. Competence as a Rule of Professional Conduct

The law has long recognized that an attorney must provide
legal services competently. However, lawyer competence was
not explicitly required as an ethical requirement until the
American Bar Association adopted the Model Code of Profes-
sional Responsibility in 1969. The Code included two discipli-
nary rules relating to competence and addressed the issues of
neglect and adequate preparation.'®

Since that time, the American Bar Association Model Rules
of Professional Conduct have expanded the ethical obligation
of competence and clearly elaborated the concept’s preemi-
nent position. Model Rule 1.1 identifies the requisite elements
of competent representation as the “legal knowledge, skill,
thoroughness and preparation reasonably necessary for the
representation.”’!” This formulation resembles the elements of
competence most commonly cited as the standard of care in
malpractice cases: skill, knowledge, care, diligence and
capacity.'®

The American Law Institute-American Bar Association
Committee on Continuing Professional Education additionally
has provided another respected and widely-used definition of
competence:

Legal competence is measured by the extent to which an
attorney (1) is specifically knowledgeable about the fields of

16. Moper CobeE ofF ProressioNaL REesponsisiLiTy DR 6-101(A)(3) and 6-
101(A)(2) (1981).

17. MobeL RULES oF PrRoFEss1IONAL ConDpucT Rule 1.1 (1993).

18. See generally RoNALD E. MALLEN AND JEFFREY M. SMITH, LEGAL MALPRACTICE
§ 15.3 (1989); CHARLES W. WoOLFRAM, MODERN LEGAL ETHics § 5.1 (1986).

Published by Mitchell Hamline Open Access, 1999



412 William MYEBETAM) MIECRBLL oAV REKIEW:. [Vol. 19

law in which he or she practices, (2) performs the tech-
niques of such practice with skill, (3) manages such practice
efficiently, (4) identifies issues beyond his or her compe-
tence relevant to the matter undertaken, bringing these to
the client’s attention, (5) properly prepares and carries
through the matter undertaken, and (6) is intellectually,
emotionally, and physically capable. Legal incompetence is
measured by the extent to which an attorney fails to main-
tain these qualities.'®

2. The Trend Towards Specialization

One of the obvious consequences of the increasing complex-
ity of the law is the difficulty in maintaining competence in
multiple areas of practice. As a result, many attorneys limit
their practice to one or two areas of law. While this de facto
specialization has been a trend for several years, the impetus
toward official recognition and regulation of specialization by
attorneys came from the 1990 decision of the United States
Supreme Court in Peel v. Attorney Registration and Disciplinary
Comm’n of Illinois.*° In Peel, the Supreme Court clearly acknowl-
edged that states may not categorically prohibit attorneys from
advertising specialty certifications by bona fide private
organizations.?! ‘

To conform with the Peel decision, the American Bar Associ-
ation amended the Model Rules in August 1992 to permit at-
torneys to advertise their specialist certifications.?? Under the
revised Model Rule 7.4, an attorney must provide a disclaimer
if certification is from an organization not approved by the ap-
propriate regulatory authority.?®> As of January 1992, fifteen
states have enacted programs to recognize various legal
specialties.?*

Simultaneous with the amendment to Rule 7.4, the ABA

19. Robert E. O’Malley, 4 Model Peer Review System; Excerpts from Discussion Draft,
504 ALI-ABA 105 (April 15, 1980).

20. 496 U.S. 91 (1990).

21. Id at 106-11.

22. See 8 ABA/BNA Lawyer’s Manual on Professional Conduct No. 15 at 262
(Aug. 26, 1992) (amending Model Rule 7.4, which covers communication of fields of
practice and certifications).

23. Id.

24. 21 ABA/BNA Lawyers’ Manual on Professional Conduct 4001 (Jan. 29,
1992). The 15 states are Alabama, Arizona, Arkansas, California, Connecticut, Flor-
ida, Georgia, Louisiana, Minnesota, New Jersey, New Mexico, North Carolina, South
Carolina, Texas, and Utah. Id

http://open.mitchellhamline.edu/wmlr/vol19/iss2/6
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House of Delegates passed a resolution requiring the ABA to
establish standards for accrediting private organizations which
certify attorneys as specialists.?> With input from state bar rep-
resentatives, such standards and procedures are now in the
formulation stages.?®

3. Duiligence and Promptness

The duties of diligence and promptness are implicit in the
Model Rule’s prohibition of neglect. Model Rule 1.3 outlines
these requirements stating that: “[a] lawyer shall act with rea-
sonable diligence and promptness in representing a client.””??
Similarly, Model Rule 3.2 requires the lawyer to provide ade-
quate representation.?® Under Model Rule 3.2, “[a] lawyer
shall make reasonable efforts to expedite litigation consistent
with the interests of the client.””?° Not only must the attorney
be competent to handle the client’s legal needs and possess the
necessary knowledge and skills, but he must use those capabili-
ties diligently and expeditiously to achieve the client’s
objectives.

4. Competence and Professional Malpractice

In examining the relationship between competence and mal-
practice, it is important to recognize the interests protected by
these concepts. Professional liability examines a single rela-
tionship between an attorney and a client who is complaining
of the quality of legal services provided. While the outcome of
the dispute may significantly affect the profession through ad-
verse pubhcnty and loss of public faith and confidence, the
main issue in a professional malpractice suit focuses on the at-
torney-client relationship. The purpose of personal lability is
protection of client interests. In contrast, the Model Rules of
Professional Conduct are designed to protect much broader
interests.

The objectives of the Model Rules include a wide range of
considerations, including the public image of the profession.3®

25. 8 ABA/BNA, supra note 22, at 262,

26. 21 ABA/BNA, supra note 24, at 4003.

27. MobEL RuULES oF PrROFEsSIONAL ConpucT Rule 1.3 (1993).

28. For complete text of Rule 1.1, see infra note 42.

29. MobpeL RuLES OF ProFESSIONAL ConDUCT Rule 3.2 (1993).

30. In the preamble to the Model Rules, the functions of an attorney are de-
scribed as an advisor, a negotiator, an advocate, an intermediary, and an evaluator.

Published by Mitchell Hamline Open Access, 1999
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As members of a profession, who have sworn to support, obey
and defend the laws and legal institutions created under our
state and federal constitutions,?' attorneys have an obligation
to practice in a way that conforms to these standards. The
main reason for having both a rule of discipline and a tort law
remedy is to insure public trust and confidence in the profes-
sion and the legal system itself.3> The Model Rules recognize
that the Bar has a responsibility to ensure that the public inter-
est is properly served. The Preamble to the Model Rules
clearly states:

The legal profession is largely self-governing. Although
other professions also have been granted powers of self-
government, the legal profession is unique in this respect
because of the close relationship between the profession
and the processes of government and law enforcement.
This connection is manifested in the fact that ultimate au-
thority over the legal profession is vested largely in the
courts.

The legal profession’s relative autonomy carries with it spe-
cial responsibilities of self-government. The profession has
a responsibility to assure that its regulations are conceived
in the public interest and not in furtherance of parochial or
self-interested concerns of the bar. Every lawyer is respon-
sible for observance of the Rules of Professional Conduct.
A lawyer should also aid in securing their observance by
other lawyers. Neglect of these responsibilities com-
promises the independence of the profession and the public
interest which it serves.??

The Scope of the Model Rules furthers the relationship be-
tween the Rules and professional malpractice by stating:

Violation of a Rule should not give rise to a cause of action
nor should it create any presumption that a legal duty has
been breached. The Rules are designed to provide gui-
dance to lawyers and to provide a structure for regulating
conduct through disciplinary agencies. They are not
designed to be a basis for civil liability. Furthermore, the

MobpEL RuULEs oF PROFESsIONAL CONDUCT Preamble § 2 (1993). In all of these areas,
the Rules require a lawyer to be competent, prompt and diligent. /d.

31. See, e.g., 42 Pa. Cons. STaT. § 2522 (1981) (requiring an attorney’s oath).

32. 1 GeorFrEY C. Hazarp, Jr. AND W. WiLLIAM HobES, THE Law OF LAWYERING,
§ 1.1:102 (2d ed. 1990 & Supp. 1992).

33. MobEeL RuLEs oF PRoFESSIONAL CoNDUCT Preamble §9 9, 11 (1993).

http://open.mitchellhamline.edu/wmlr/vol19/iss2/6
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purpose of the Rules can be subverted when they are in-
voked by opposing parties as procedural weapons. The fact
that a Rule is a just basis for a lawyer’s self-assessment, or
for sanctioning a lawyer under the administration of a disci-
plinary authority, does not imply that an antagonist in a col-
lateral proceeding has standing to seek enforcement of the
Rule. Accordingly, nothing in the Rules should be deemed
to augment any substantive legal duty of lawyers or the ex-
tra-disciplinary consequences of violating such a duty.?*

The courts have taken a more independent approach to
resolving the question of whether the standards of professional
conduct are relevant in determining malpratice liability. In
Lipton v. Boesky,?® the Michigan Court of Appeals noted that the
“Code of Professional Responsibility is a standard of practice
for attorneys which expresses . . . the standards of professional
conduct expected of lawyers in their relationships with the
public, the legal system and the legal profession.”?® 1In the
court’s opinion, ‘“[h]olding a specific client unable to rely on
the same standards in his professional relations with his own
attorney would be patently unfair.”3” Therefore, the court
held that ‘““as with statutes, a violation of the Code is rebuttable
evidence of malpractice.”??

In Woodryff v. Tomlin,®*® the United States Court of Appeals
for the Sixth Circuit noted that the Tennessee Code of Profes-
sional Responsibility “does not undertake to define standards
for civil liability of lawyers for professional conduct. . . . Nev-
ertheless, it certainly constitutes some evidence of the stan-
dards required of attorneys.”’*°

34. MobEL RULEs oF ProrFessioNaL ConpucT Scope 1 6 (1993).

35. 313 N.W.2d 163 (Mich. Ct. App. 1981).

36. Id. at 166. Defendant counsel was charged with several separate instances of
malpractice, including failure to oppose a motion for summary judgment against a
client who was represented by defendant counsel, where counsel had petitioned to
withdraw. Id. at 164. The motion for summary judgment was heard at the same time
as defendant counsel’s motion to withdraw. Id. The court first granted the motion
for summary judgment, then the motion to withdraw. /d. Defendant counsel argued
that since plaintiff appeared at the hearing on both motions with new counsel, he was
no longer obligated to represent the plaintiff’s interests. Id.

37. Id. at 166-67.

38. Id. at 167.

39. 616 F.2d 924 (6th Cir. 1980).

40. Woodruff v. Tomlin, 616 F.2d 924, 936 (6th Cir. 1980) (quoting 5A Tenn.
Code Ann. p. 89 (1978)). Defendant counsel represented the plaintiff who was in-
jured in an automobile accident while a passenger in a car driven by her sister. /d. at
927. Plaintiff alleged that the defendant was negligent in conducting the investiga-

Published by Mitchell Hamline Open Access, 1999
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These cases make it clear that courts may consider the
Model Rules to resolve professional liability disputes.*' As
such, counsel must be knowledgeable of both the requirements
and the obligations imposed by the Rules.

5. Applying Model Rule 1.1 to Situation #1

The opportunity presented to the partners in representation
of these clients is like many opportunities that arise in a law
practice. There is potential for significant benefits and profes-
sional opportunity. The opportunity requires the partners to
devote time to legal education on issues that are not familiar.
Model Rule 1.1 applies to the attorney whose client has a di-
lemma 1in legal areas not clearly understood by the attorney.*?

Because competence is a necessary ingredient in the attor-
ney-client relationship, an attorney should not move toward
representation in unfamiliar areas until the attorney’s compe-
tence is assured.*® If the attorney does not take time to gain
competence, the attorney cannot proceed in the case. On the
other hand, if the attorney takes the time to gain competence
the attorney may have to forego professional obligations owed
to other clients. If time away from the matters of other clients
causes delays, the partners have multiplied their ethical
problems rather than solved them. In this context, the rela-

tion, in trial preparation, and in the trial itself. /d. at 928. Defendant counsel was
also representing the driver of the car in a suit to recover damages. /d. at 927. He
also served as local counsel for the insurance company that provided insurance cov-
erage for the vehicle. Defendant counsel represented the plaintiff, the driver of the
vehicle and the vehicle’s owner in a suit brought by other persons for personal inju-
ries and property damage as a result of the accident. /d. In the suit against defend-
ant counsel, plaintiff alleged that counsel was in an inextricable conflict of interest
situation that created an absolute duty for him to withdraw as counsel for the passen-
ger if he continued to represent the driver, the vehicle owner and the insurance car-
rier. Id. at 928. Plaintff asserted that defendant counsel violated the Tennessee
Code of Professional Responsibility by failing to disclose the possible effects of the
multiple representation and by failing to advise plaintiff that as an injured passenger
she had a potential claim against the driver who was also represented by defendant
counsel. 7d. at 935.

41. See generally W. R. HABEEB, ANNOTATION, Malpractice: Liability of Attorneys Repre-
senting Conflicting Interests, 28 A.L.R.3p 389 (1969 and Supp. 1992) (discussing the
relationship between conflicts of interest and professional malpractice).

42. See MopEL RULES OF PrROFESs1IONAL CoNbucT Rule 1.1 (1993). Model Rule
1.1 provides:

A lawyer shall provide competent representation to a client. Competent
representation requires the legal knowledge, skill, thoroughness and prepa-
ration reasonably necessary for the representation.

43. Id

http://open.mitchellhamline.edu/wmlr/vol19/iss2/6
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tionship between competence and diligence is clear. The cost
to the partners in undertaking representation in unfamiliar ar-
eas is an increased risk of ethical violations to other clients. In
such situations, any benefit to the partnership may well be out-
weighed by potential damage to other clients.

B. Situation #2

After agreeing to represent the client in situation number 1,
the partnership wrestles with how to calculate its fees for van-
ous services and how to describe those fees to the client.
After several weeks of activity, the partnership finds itself in
over its head and unable to conduct a thorough and complete
defense of the labor law violations facing its client. A
farmworker advocacy group has recently filed suit against the
chent, alleging several technical violations of law. As a result,
the client faces significant damages as well as attorney’s fees
and costs. In conducting the defense, the partnership has
trouble developing an effective strategy for the client. The
firm then decides that the client’s interests would best be
served by withdrawing as counsel and being replaced by more
knowledgeable attorneys. The partners have met several times
to discuss the problem, but they have not raised the issue with
the client.

The second hypothetical situation raises four new profes-
sional responsibility concerns. First, the facts raise issues re-
garding the creation of an attorney-client relationship.
Second, the facts address the issue of appropriate communica-
tion by an attorney to a client. Third, the appropriate fee
schedule for attorney services must be evaluated. Finally, the
issue of when an attorney-client relationship is terminated
must be considered.

1. Establishing the Attorney-Client Relationship

The initial question in any discussion of professional respon-
sibility must first focus on whether the parties have entered
into an attorney-client relationship. The Scope of the Model
Rules provides that “principles of substantive law external to
the Rules themselves, [such as contract law principles] deter-
mine whether a chent-lawyer relationship exists.”#*

44. MobEL RULES OF PrOFESsIONAL CoNnpucT Scope § 3 (1993).

Published by Mitchell Hamline Open Access, 1999
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In general, the attorney-client relationship arises when the
client has requested and the attorney has agreed to provide
legal services.*®> The intent of the parties is critical in this de-
termination. Intent may be determined from express or im-
plied conduct which creates the expectation that professional
services will be rendered.*® The attorney has the responsibility
to determine whether an attorney-client relationship exists in a
given situation.*’

Unusual situations may give rise to attorney-client relation-
ships.*® If a client approaches an attorney seeking advice
which the attorney willingly provides, an attorney-client rela-
tionship exists between them.*® Some ethical duties may at-
tach even earlier. For example, the duty of confidentiality
under Rule 1.6 attaches when the attorney agrees to consider
representation of the client.’® Even questions posed in casual
conversation or at social functions may become the basis of a
professional responsibility case. An attorney must be mindful
that as others seek to draw on her knowledge and experience,
the propriety and quality of the advice given may later be the
subject of inquiry. The attorney must use the expertise that
her experience provides to evaluate whether an attorney-client
relationship exists.

45. Id.

46. See Togstad v. Vesely, Otto, Miller & Keefe, 291 N.W.2d 686, 693 (1980).

47. MobeL RULEs oF PROFESs10NAL ConbucT Preamble § 11 (1993).

48. See, eg., Togstad, 291 N.W.2d 686. Plaintiff consulted defendant counsel
about a potential medical malpractice claim against a physician who treated her hus-
band. /d at 690. Consultation with the defendant counsel took place fourteen
months after the medical treatment. Id. After discussing the facts of the case the
plaintiff, defendant counsel informed plaintiff that he did not believe she had a viable
cause of action. /d. He further stated he would discuss it with his partners. /d. No
fee arrangements were discussed, no medical authorizations were requested, and no
bill was presented to the client. /d When the plaintiff did not hear from defendant
counsel, she assumed that she did not have a case. Id. Plaintiff testified that in her
conversations with defendant counsel he did not advise her to seek other counsel or
explain that the statute of limitations was two years. Id. After the statute of limita-
tions had expired, plaintiff conferred with other counsel who concluded that plaintiff
had had a meritorious claim against the physician. /d. Plaintiff then charged defend-
ant counsel with legal malpractice for failing to take reasonable steps to evaluate the
case before refusing to pursue the case and for failing to advise plaintiff of the two
year statute of limitations. Id. When asked why she did not confer with other counsel
until after the two year statute of limitations had run, plaintiff responded that she had
relied on defendant counsel’s indication that she had no colorable claim. /d.

49. MobpkeL RULES OF ProOFEssioNAL CoNbucT Scope 1 3 (1993).

50. MopEeL RULEs oF PrRorFEssioNaL CoNpucT Rule 1.6 cmt. 2 (1993).
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2. The Obligation to Communicate with a Client Under Model
Rule 1.4

One of the most frequent complaints a client has about his
attorney is the failure of the attorney to provide regular up-
dates to the client.®® The attorney is the client’s primary
source of information. Failure to give adequate information or
to respond to client calls and letters creates immediate client
suspicion about the quality of the attorney’s services.>? Keep-
ing an open line of communication is the easiest way to avoid
this problem.

The Model Rules require the attorney to maintain an open
line of communication with the client, to respond to reason-
able requests for information, and to explain matters so the
client can make informed decisions.’® The Rules impose a
duty to promptly inform the client of new developments and to
give sufficient information to enable the client to understand
the significance of those developments and their implica-
tions.>* Providing periodic updates to the client is a valuable
way to express interest and concern to the client. Such client
contact not only fulfills the attorney’s professional responsibil-
ity but also is a good business practice.

3. Reasonable Attorney’s Fees: Model Rule 1.5

Under Rule 1.5(a),>® the agricultural attorney should ob-
serve that by directing that fees be reasonable, the Model

51. Failure to communicate is frequently involved in charges of an attorney’s fail-
ure to zealously pursue a client’s claim and in cases of fraud. HazArD, supra note 32,
§ 1.4:102 at 84.

52. Id.

53. MobEeL RULES oF PROFESSIONAL CoNDUCT Rule 1.4 (1993) reads as follows:
(a) A lawyer shall keep a client reasonably informed about the status of a
matter and promptly comply with reasonable requests for information. (b) A
lawyer shall explain a matter to the extent reasonably necessary to permit
the client to make informed decisions regarding the representation.

54. Id.

55. MobEL RULES oF PROFESSIONAL ConNbucT Rule 1.5 (1993). That rule reads as

follows:
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Rules impliedly prohibit unreasonable fees.*® This directive
does not permit an unreasonable fee even where a client
agrees to pay according to specified terms.?” If this had been
the drafters’ intent, language specifically allowing for a con-
tractual override provision would have been inserted into the
rule. The absence of such language suggests an absolute in-
tent to prohibit unreasonable fees.

Model Rule 1.5 also lists factors used to determine the rea-
sonableness of a fee.’® The list does not refer to the client’s
ability to pay. The factors listed in the rule include the time
required for the case and its urgency, the complexity of the
legal issue, the attorney’s experience level, the impact on other
employment opportunities, customary fees in the locality for
similar services, the amount involved in the case and the re-
sults obtained, the relationship with the client, and the basis of
the fee.’® The Model Rules’ goal of maintaining attorney in-
tegrity and honesty and fair-dealing would not be served by
setting fee schedules based on a client’s ability to pay.®®

A review of the factors listed in Rule 1.5(a) provides a practi-
cal approach to the question of reasonable fees.®® While the
Model Rules focus considerably on the amount of time a repre-
sentation may require, one factor is devoted solely to the legal
community’s customary fee for similar services. While mini-

(a) A lawyer’s fee shall be reasonable. The factors to be considered in de-
termining the reasonableness of a fee include the following:
(1) the time and labor required, the novelty and difficulty of the ques-
tions involved, and the skill requisite to perform the legal service properly;
(2) the likelihood, if apparent to the client, that the acceptance of the
particular employment will preclude other employment by the lawyer;
(3) the fee customarily charged in the locality for similar legal serv-
ices;
(4) the amount involved and the results obtained;
(5) the time limitations imposed by the client or by the circumstances;
(6) the nature and length of the professional relationship with the cli-
ent;
(7) the experience, reputation, and ability of the lawyer or lawyers
performing the services; and
(8) whether the fee is fixed or contingent.
(b) When the lawyer has not regularly represented the client, the basis or
rate of fee shall be communicated to the chient, preferably in writing, before
or within a reasonable time after commencing the representation.
56. Hazarp, supra note 32, § 1.5:201, at 107.
57. Id., § 1.5:101, at 94.
58. See supra note 55 for the full text of Rule 1.5.
59. See supra note 55 for the full text of Rule 1.5.
60. See supra text accompanying note 33.
61. MobpEL RuULEs oF ProFEss1oNaL Conpbuct Rule 1.5(a) (1993).
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mum fee schedules within the bar are prohibited,®? the cost of
similar legal services is a permissible consideration in fee
structuring.

Another factor focuses on the prior professional relationship
between the attorney and the client. Standing alone, this fac-
tor may seem to add little toward improving the relationship
between the attorney and the client, but when coupled with
Model Rule 1.5(b), its need is obvious. When an attorney has
had several prior opportunities to provide service to a client, a
personal and professional relationship has formed. Because
different types of legal services require different fee structures,
regular clients may gain a broad understanding of the cost of
legal services and how such costs are calculated. Because new
clients do not have this advantage, the attorney must provide
this information to the client.

Rules 1.4 and 1.5(b) are ideally suited to complement each
other. Since an attorney has an obligation to keep a client in-
formed about representation in a particular matter under Rule
1.4, an excellent start to that relationship may be a frank dis-
cussion with the client concerning the cost of the representa-
tion at the initial interview. Engagement letters are a popular
method used to improve client relations. Attorneys can easily
incorporate fee schedules into the letter. Thus, engagement
letters can improve client relations and ensure that profes-
sional responsibility standards are upheld.

Even though the rule leaves the method of client communi-
cation to the attorney’s discretion, clearly the rule prefers writ-
ten communication.®® Some states require that the fee
schedule be provided to the client in writing.** Whether local
rules require the communication to be in writing or leave the
1ssue to the attorney’s discretion, it is best to use the written
word.

62. See generally Goldfarb v. Virginia State Bar, 421 U.S. 773, 781 (1975) (prohib-
iting a fixed, rigid price floor which required no individualized information to set
legal fees).

63. MobpEL RULES oF ProFEss1ONAL ConDUCT Rule 1.5(b) (1993).

64. See, e.g., PENNSYLVANIA RULES OF PrROFEssIONAL ConbucT Rule 1.5(b) (1988),
which provides: “When the lawyer has not regularly represented the client, the basis
or rate of the fee shall be communicated to the client, in writing, before or within a
reasonable time after commencing the representation.”
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4. Terminating the Attorney-Client Relationship Under Model
Rule 1.16

When evaluating an attorney’s competence, there is an im-
plicit obligation for the attorney to decline representation, in
areas where the attorney lacks competence.®® In addition, the
attorney is expected to inform his client if the legal problem is
beyond his ability.?® Too often, however, the decision to rep-
resent a client is made with the optimistic expectation that the
necessary education can be easily and quickly obtained,
thereby allowing the representation to proceed. It may not be
clear until a later time that the decision to proceed was in er-
ror. At that point, what are the attorney’s options?

Model Rule 1.16 provides two options: The attorney may de-
cline representation at the outset or later withdraw from the
case.®’” Withdrawal may be necessary in three situations. First,

65. MopEL RULES oF PrRoOFEss1oNaL CoNbpucT Rule 1.16 (1993). Rule 1.16 reads
as follows:
(a) Except as stated in paragraph (c), a lawyer shall not represent a client
or, where representation has commenced, shall withdraw from the represen-
tation of a client if:

(1) the representation will result in violation of the rules of profes-
sional conduct or other law;

(2) the lawyer’s physical or mental condition matenially impairs the
lawyer’s ability to represent the client; or

(3) the lawyer 1s discharged.

(b) Except as stated in paragraph (c), a lawyer may withdraw from repre-
senting a client if withdrawal can be accomplished without material adverse
effect on the interests of the client, or if:

(1) the client persists in a course of action involving the lawyer’s serv-
ices that the lawyer reasonably believes is criminal or fraudulent;

(2) the client has used the lawyer’s services to perpetrate a crime or
fraud;

(3) a client insists upon pursuing an objective that the lawyer consid-
ers repugnant or imprudent;

(4) the client fails substantially to fulfill an obligation to the lawyer
regarding the lawyer’s services and has been given reasonable warning that
the lawyer will withdraw unless the obligation is fulfilled;

(5) the representation will result in an unreasonable financial burden
on the lawyer or has been rendered unreasonably difficult by the client; or

(6) other good cause for withdrawal exists.

(c) When ordered to do so by a tribunal, a lawyer shall continue represen-
tation notwithstanding good cause for terminating the representation.
(d) Upon termination of representation, a lawyer shall take steps to the
extent reasonably practicable to protect a client’s interests, such as giving
reasonable notice to the client, allowing time for the employment of other
counsel, surrendering papers and property to which the chent is entitled
and refunding any advance payment of fee that has not been earned. The
lawyer may retain papers relating to the client to the extent permitted by
other law.

66. Id.

67. MobEL RULES oF ProFEssioNaL ConpucT Rule 1.16 (1993).
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an attorney must withdraw when it is clear that continued rep-
resentation will result in violation of the Model Rules.®® Sec-
ond, when the attorney is not physically or mentally competent
to continue the representation, the attorney must withdraw.6®
Finally, withdrawal is mandated when the client discharges the
attorney.”

The first two situations provide difficult questions for an at-
torney. A lucrative representation may cloud an attorney’s
perspective and the attorney may be inappropriately convinced
that the decision to continue a representation is sound and
correct. An objective evaluation of the same situation will
often result in a much different conclusion. The result may be
a loss of representation and a potential sanction under the
Rules of Professional Conduct.

The third withdrawal situation of Model Rule 1.16(a) recog-
nizes the power that clients have to control the attorney-client
relationship. Under the Rules, clients retain the right to termi-
nate the relationship at any time and for any reason, or for no
reason at all.”!

Rule 1.16(b) provides additional situations where with-
drawal from representation may be necessary, provided that
withdrawal may be accomplished without material adverse ef-
fect on the client’s interests.”? The distinction raised in this
section is an important one in understanding the latitude pro-
vided to attorneys who want to “fire” their clients. The first
half of the distinction allows withdrawal where there will be no
material impact on the client. Under these circumstances, the
rule does not require the attorney to show good cause or any
cause for the withdrawal.”®

The second half of the distinction allows withdrawal even if
there is an adverse effect on the client. Such withdrawals are
permitted where justified by the client’s adverse or detrimental
conduct.” Such conduct may make the attorney’s job of rep-

68. Id.

69. Id.

70. Id.

71. See Hazarp, supra note 32, § 1.16:206, at 475.

72. See supra note 65.

73. Id. Courts, however, may choose to disagree with that conclusion. See Lipton
v. Boesky, 313 N.w.2d 163, 167 (1981) (holding that at a minimum counsel must
have good cause to withdraw).

74. See MoDEL RULES OF PROFEssIONAL CoNpucT Rule 1.16(b) (1993). The cli-
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resenting the client unreasonably difficult and perhaps
impossible.”®

Rule 1.16(c) recognizes the interests of the court in with-
drawal situations. Under that subsection, a court may choose
to order counsel to continue representation even though good
cause may exist for withdrawal.”® The court may be influenced
by consideration of the cost and delay associated with finding
replacement counsel for the unrepresented litigant. Timing
the decision to withdraw may also be a factor for a court anx-
ious to move its cases through the system.””

Rule 1.16(d) also affirms an attorney’s obligation to protect
the client’s interests despite withdrawal from representation.
To protect those interests, the rule describes several specific
steps which counsel must take.”® These steps are not onerous
in their own right and do not impose a significant burden on
counsel who is withdrawing from representation.

5. Applying Model Rules 1.4, 1.5 and 1.16 to Situation #2

In deciding to represent the client, an engagement letter ex-
plaining the attorney’s understanding of representation serves
several important purposes. First, the letter ensures a com-
mon understanding of the scope and objectives of the repre-
sentation. Second, the letter describes the fee schedule which
will apply to the representation. If fees were not discussed at
the initial interview, the engagement letter provides clear un-
derstanding to the client. Any objections to the fee arrange-
ment can be resolved early, thus avoiding problems after the
case is closed. In selecting a proper fee arrangement, the fac-
tors listed in Rule 1.5(a) can be particularly helpful to an attor-
ney embarking in a new area of the law.”® The attorney is
likely unfamiliar with the amount of time required to become
competent in the legal area presented.®® While a fee based on
time alone is likely the most cost-effective way to address such

ent’s conduct may be fraudulent, consist of criminal acts, or be unwarranted and
constitute unreasonable interference with the case. /d.

75. MobpEL RULEs oF ProrEssioNaL CoNpucT Rule 1.16 (1993).

76. Id.

77. See HAzARD, supra note 32, § 1.16:206, at 475; see also § 1.16:401, at 483.

78. See supra note 65 for the full text of Model Rule 1.16.

79. MobpEL RuLEs oF ProressioNaL ConbpucT Rule 1.5(a) (1993).

80. d.
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an undertaking, many clients will resist paying fees to educate
their attorney.

If a case involves a contingent fee agreement, Model Rule
1.5(c) requires that the agreement be in writing.®! The docu-
ment must include the method used to determine the fee, in-
cluding the percentage or percentages that accrue to the
attorney in the event of settlement, trial, and appeal.®? The
~agreement should account for litigation expenses and specifi-
cally state whether they are to be deducted from the recovery
before or after the contingent fee is calculated.

When ‘an attorney concludes that the representation is be-
yond his or her ability, prompt and effective action must be
taken to fulfill her responsibilities to the client.®® The attorney
must explain the situation to ensure that the client has sufhi-
cient information to make informed future decisions.

The attorney’s paramount professional responsibility in this
situation is withdrawal without material adverse effects to the
client. Transferring representation to qualified counsel re-
quires coordination of previously scheduled matters. The
transfer must allow new counsel adequate time to prepare for
trial without the need for court delay.

C. Situation #3

For several years a law firm has represented members of a
business and agricultural community. One member of the firm
owns a partial interest in an abstract and title insurance com-
pany that operates in the county. The attorney is one of sev-
eral attorneys whom local banks consult for legal work in
mortgage and lien enforcement transactions. Her work for lo-
cal banks has resulted in several estate planning and adminis-
tration referrals.

A prominent farm and business operator recently called the
attorney’s office to discuss a new business venture. The name
sounded somewhat familiar to the attorney. A few hours later
she remembered the client was connected with an environmen-
tal representation in which she was involved. The matter con-
cerned a water well on agricultural property which was

81. MobpEL RULES oF ProrFEssioNaL ConpucT Rule 1.5(c) (1993).

82. Id

83. See MopEL RULES oF ProOFEss1ONAL ConpucT Rule 1.16 (1993), supra at note
65.
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contaminated with a chemical commonly found in industrial
solvents. The source of the contamination was a mystery be-
cause no manufacturing facilities in the surrounding area used
the chemical. People involved with the investigation suspected
that the chemicals were illegally dumped on nearby property.
Eventually, the chemicals entered the groundwater. The
source of the contamination was never found.

At the initial office conference with the new client, the client
describes a new business venture. He proposes the creation of
a partnership comprised of seven partners. He will be one of
the principal partners. When he names the other six partners,
the attorney notices that two of the partners were defendants
in previous litigation she pursued on behalf of another client.
The earlier litigation involved a commercial dispute arising
from the operation of another business.

The client is authorized by the other partners to retain coun-
sel for the partnership and to begin drafting the partnership
agreement. He believes this law firm is ideally suited to per-
form the work necessary to form and maintain the partnership.

The situation raises two important issues: multiple repre-
sentation and representation of a partnership.

1.  Difficulties Inherent in Multiple Representation

When an attorney represents multiple clients having a com-
mon objective and no apparent conflicting interests, the attor-
ney’s role includes giving advice on relevant legal
considerations, suggesting alternative ways of meeting com-
mon objectives, and drafting the documents necessary to ac-
complish those objectives. The above situation illustrates how
multiple representation is involved in formation of a partner-
ship or corporation. These types of representation are gov-
erned by Model Rule 2.2. Rule 2.2 provides that an attorney
must ensure that each client is informed of and consents to the
risks and advantages involved in multiple representation.®*

84. MobEL RuLES oF ProressioNnaL ConpucT Rule 2.2 (1993). The rule reads as
follows:
(a) A lawyer may act as intermediary between clients if:
(1) the lawyer consults with each client concerning the implications of
the common representation, including the advantages and risks involved,
and the effect on the attorney-client privileges, and obtains each client’s
consent to the common representation;
(2) the lawyer reasonably believes that the matter can be resolved on
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Multiple representations often involve a potential conflict.
Each client must be aware of the effect of joint representation
on the attorney’s ability to protect an individual client’s confi-
dential information and other legal interests.

If the attorney is acting as an intermediary in multiple repre-
sentation situations, she must be aware of the principle known
as the “‘joint confidences” or the ““co-client” rule.®> The rule
provides that neither the attorney-client privilege nor the con-
fidentiality obligation of the attorney attaches between and
among joint clients with respect to all matters relating to the
Jjoint representation.®® In effect, the co-client rule means that
if one of the clients discloses to the attorney that he has done
or intends to do something that might adversely affect the in-
terests of the other clients, the attorney is required to disclose
the information to the other clients.®”

To decrease the likelihood of inter-client confidentiality con-
flicts, the attorney should explain the implications of common
representation to the joint clients.®® The attorney should ad-
vise from the beginning that any disclosed secrets of the co-

terms compatible with the clients’ best interests, that each client will be able
to make adequately informed decisions in the matter and that there is little
risk of matenal prejudice to the interest of any of the clients if the contem-
plated resolution is unsuccessful; and

(3) the lawyer reasonably believes that the common representation
can be undertaken impartially and without improper effect on other respon-
sibilities the lawyer has to any of the clients.
(b) While acting as intermediary, the lawyer shall consult with each client
concerning the decisions to be made and the considerations relevant in
making them, so that each client can make adequately informed decisions.
(c) A lawyer shall withdraw as intermediary if any of the clients so request,
or if any of the conditions stated in paragraph (a) is no longer satisfied.
Upon withdrawal, the lawyer shall not continue to represent any of the cli-
ents in the matter that was the subject of the intermediation.

85. See, e.g., Wortham & Van Liew v. Superior Ct., 233 Cal. Rptr. 725 (1987). In
Wortham, the attorney for a partnership, in an action by one partner to dissolve the
partnership, refused to disclose information about the partnership, asserting the at-
torney-client privilege. Id. at 726. The court compelled the testimony, holding that
under the California Joint Client Rule of Evidence, the attorney must divulge all part-
nership information to all partners. Id. at 727-28.

86. See MoDEL RULES oF ProFEssioNaL ConpucT Rule 2.2, cmt. 6 (1993). This
provision may be restricted by client instructions under Rule 1.6.

87. Id. In a common representation, the attorney is required to keep each client
informed and maintain confidentiality of information relating to the representation.

88. MobpeL RULEs oF ProressioNal ConbucT Rule 2.2(a)(1) (1993). See also
MobEeL RuLEs oF PROFEssIONAL CoNpucT Rule 2.2 cmt. 8 (1993). The comment pro-
vides “the lawyer is required to consult with the clients on the implications of [acting
as an intermediary], and [should] proceed only upon consent based on such a consul-
tation.” Id.
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clients, relevant to the common enterprise, will be disclosed by
the attorney to the other co-clients.?® Refusal to agree to this
disclosure, may indicate that group harmony is tenuous. The
attorney should probably reconsider her role as an
intermediary.®°

An attorney must also recognize that Model Rule 2.2(a)(2)
permits multiple representation only if ‘“‘there is little rnisk of
material prejudice to the interest[s] of any of the clients if the
contemplated resolution is unsuccessful.”’®! Thus, if unsuc-
cessful resolution of the matter would cause material harm to
one of the clients, multiple representation is prohibited.

Where an attorney agrees to joint representation, she should
help her clients reach an agreement on outstanding issues.
She should not, however, seek to impose the terms of an
agreement on any one of the clients. In particular, she should
avoid advancing the interests of one client to the detriment of
another.

2. Ethical Problems Presented by Representation of a
Partnership

An attorney’s ethical duties flow from the attorney-client re-
lationship. As a result, proper identification of the client in any
representation is vital to an analysis of ethical obligations.
When an attorney is retained to represent a partnership, the
partnership is the client.®? Also, individual partners may or

89. Id
90. See MopEL RULEs OF ProFEssioNAL ConpucT Rule 2.2 cmt. 4 (1993). The
Comment provides that if the relationship between the parties has assumed definite
antagonism, the client’s interests cannot be fairly represented by intermediation.
Compare McCormICk ON EVIDENCE § 91, at 128 (4th ed. 1992) (stating “it will often
happen that the two original clients will fall out between themselves and become
engaged in a controversy. . . ."") with FED. R. CRIM. P. 44(c) (stating *“[u]nless it ap-
pears that there is good cause to believe no conflict of interest is likely to arise [due
to joint representation], the court shall take such measures as may be appropriate to
protect each defendant’s right to [separate] counsel.”).
91. See text of Rule 2.2(a)(2), supra note 84.
92. ABA Standing Comm. on Ethics and Professional Responsibility, Formal Op.
91-361 (1991). That opinion provides:
A partnership is an organization within the meaning of Rule 1.13. Gener-
ally, a lawyer who represents a partnership represents the entity rather than
the individual partners. Confidential information received by the lawyer
while representing the partnership is “information relating to the represen-
tation” of the partnership that normally may not be withheld from the indi-
vidual partners.
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may not be clients, depending on the facts in a particular
situation.

Model Rule 1.13 governs representation of a partnership,
and provides that ““[a] lawyer employed or retained by an or-
ganization represents the organization acting through its duly
authorized constituents.”®® But, because it is permissible
under Rule 1.13(e)°* to represent both an organization and
one or more of its representatives or owners, the lawyer who
undertakes such dual representation ultimately faces the diffi-
culties inherent in multiple representation.

The obligations and limitations of Model Rule 1.7 must also
be considered in this type of situation. Rule 1.7 prohibits rep-
resentation of concurrent opposing clients.®> Thus, the part-
nership’s attorney may not represent the interests of one
partner in matters connected to the partnership without the
informed consent of the partnership and all other adverse
partners. Even though an attorney undertakes representation
of a partnership, the attorney does not enter into an attorney-
client relationship with each member of the partnership.

Whether or not a partnership is a legal entity depends on the law of the relevant
jurisdiction. Security Bank v. Klicker, 418 N.W.2d 27 (1987) (*“a [general] partner-
ship may be considered a legal entity if the parties dealing with it treat it as one”’). Id.
at 31. See generally WOLFRAM supra note 18, § 8.3.5.

93. MobeL RuULES oF PrROFESSIONAL CoNpucT Rule 1.13 (1993).
94. MobeL RuLEs oF ProFessioNaL ConbucT Rule 1.13(e) (1993). Rule 1.13(e)
provides:

A lawyer representing an organization may also represent any of its direc-

tors, officers, employees, members, shareholders or other constituents, sub-

ject to the provisions of Rule 1.7. If the organization’s consent to the dual
representation is required by Rule 1.7, the consent shall be given by an ap-
propriate official of the organization other than the individual who is to be
represented, or by the shareholders.
95. MobEL RULES oF PrROFESSIONAL CoNpucT Rule 1.7 (1993). Rule 1.7 states:

(a) A lawyer shall not represent a client if the representation of that client

will be directly adverse to another client, unless:

(1) the lawyer reasonably believes the representation will not ad-
versely affect the relationship with the other client; and
(2) each client consents after consultation.

(b) A lawyer shall not represent a client if the representation of that client

may be materially limited by the lawyer’s responsibilities to another client or

to a third person, or by the lawyer’s own interests, unless:

(1) the lawyer reasonably believes the representation will not be ad-
versely affected; and

(2) the client consents after consultation. When representation of
multiple clients in a single matter is undertaken, the consultation shall in-
clude explanation of the implications of the common representation and the
advantages and risks involved.

Rule 1.13(c) expressly recognizes the provisions set forth in Rule 1.7.

MobpkeL RULE oF ProressioNaL ConpucT Rule 1.13(c) (1993).
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Thus, the attorney would not be barred from representing an-
other client on a matter adverse to one of the partners’ inter-
ests unrelated to the partnership’s affairs. Overall, care must
be taken to avoid the creation of an attorney-client relationship
with individual partners.®®

3. Applying the Model Rules to Situation #3

In this situation, the client seeks your assistance in creating a
partnership with six other partners. He will be one of the prin-
cipal partners and is authorized by the other partners to retain
counsel for the partnership and to begin drafting the partner-
ship agreement.

Subject to the requirements of Model Rule 2.2, an attorney
may represent several co-clients in forming a business. How-
ever, each co-client must give consent and each co-client must
maintain identical interests in the partnership. The attorney
may represent the individual partners in valuation of their re-
spective contributions to the partnership. However, once the
partnership is in existence as a legal entity, the attorney may
act as counsel only for the partnership. The partnership, not
the individual partners, is the client.

It is the attorney’s responsibility to determine if the contem-
plated partnership arrangement is a legal entity under the laws
of the relevant jurisdiction. If so, the attorney is bound by
Rule 1.13(d).?” If the attorney clarifies from the beginning that
her role is as counsel to the partnership and not to the individ-
ual partners, the potential for misunderstanding will be signifi-
cantly reduced.

The fact that the attorney’s firm often does work for local
banks presents a potential conflict. If the forming partners, for
example, obtain financing from a bank which the attorney rep-
resents on a regular basis, and a controversy arises between
the bank and the partnership, a conflict may arise under either

96. See, e.g., Margulies v. Upchurch, 696 P.2d 1195 (Utah 1985) (recognizing that
a limited partnership is an entity like a corporation but holding that limited partners
reasonably believed partnership’s lawyer represented them individually as well).
97. MobpEeL RuLes oF ProressionaL Conbuct Rule 1.13(d) (1993). That rule
provides:
In dealing with an organization’s directors, officers, employees, members,
shareholders or other constituents, a lawyer shall explain the identity of the
client when it is apparent the organization’s interests are adverse to those of
the constituents with whom the lawyer is dealing.
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Rule 1.7 or Rule 1.9.°¢ Rule 1.9 prohibits representation
against a former client in a matter ‘‘substantially related” to
the prior matter where the clients’ interests are ‘“materially ad-
verse” unless there is informed consent of the prior client.®®
The net result may be the loss of either or both of the clients.
In addition to the conflict of interest, the attorney may also
suffer the loss of client good-will and business.

The attorney’s ownership interest in the abstract and title
insurance company in the county raises an issue of the ethical
propriety of an attorney providing services to non-clients
through an ancillary business.'®® Since the business is separate
from the law practice and operated apart from the law practice,
no concerns arise regarding safeguarding confidentiality of cli-
ent files or information. However, use of the abstract and title
service as a ‘“‘feeder” to solicit clients for the law practice, (or
vice versa) would be improper.'°!

The attorney’s prior representation of another client in a
separate matter against two of the forming partners does not
pose an immediate conflict. This prior representation should,
however, be disclosed to these individuals. Prior representa-
tion is a material fact which may affect the client’s decision to
retain the lawyer as counsel for the partnership. No other in-
formation regarding the prior representation should be dis-
closed. Model Rules 1.6 and 1.9 prohibit the disclosure of any
confidential information regarding the prior representation to
these two individuals.

The attorney’s role in the water contamination dispute in-
volving property adjacent to that of the client is also an issue.
Simultaneous representation becomes a concern only if the en-
vironmental matter is ongoing. Assuming the environmental
dispute has concluded, then the only professional responsibil-
ity issues relate to past representation. Model Rules 1.6 and

98. See supra note 95. See also MopEL RULES oF PrRoFEssioNAL ConbucT Rule 1.9
(1993).

99. See MoDEL RULES OF ProfFessioNaL ConpucT Rule 1.9 (1993). See generally
HaAzARD, supra note 32, § 1.9:100-402, at 287-313.

100. MopeL RuLes oF ProressioNaL Conbuct Rule 5.7 (1991). This Rule was
adopted by the ABA House of Delegates in August 1991 and rescinded by the House
in August 1992, per Report 10D. 8 ABA/BNA Lawyer’s Manual on Professional
Conduct No. 15, at 261 (Aug. 26, 1992).

101. See MarRYLAND STATE Bar AssN. CoMM. oN ETHics Op. 84-76 (1984). An at-
torney who owns a title company may solicit other attorneys to use the title company
in handling client settlements only if “handling” excludes any legal business.
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1.9 apply, prohibiting the use of former representation infor-
mation to the detriment of the former client.

The environmental issue does not appear to be related to
the formation and representation of the partnership. If the en-
vironmental dispute should reappear and the former client
asks the lawyer to take a position adverse to the new client, the
attorney should decline that representation. While the part-
nership, not the individual, 1s the client, and the subject matter
is unrelated, the working relationship of the attorney with the
partnership may substantially affect her relationship with the
other client.

III. CONCLUSION

All practitioners must have a working knowledge of ethical
rules and the situations they address. Ethical violations can
have a tremendous effect on an attorney’s practice. Violations
are frequent in the complex area of conflicts of interest and
even inadvertent transgressions may be costly. The rules
stress the need to maintain the integrity of the profession.

Agricultural law practice, with its close juxtaposition of per-
sonal and professional relationships, makes conflicts of interest
a common occurrence. An attorney cannot realistically avoid
all hints of conflicts because of the frequent interrelationship
between present and former clients. Strong personal and pro-
fessional pressures are placed upon attorneys and law firms to
garner new clients and retain old ones. Practitioners must
strike a balance between the obligation to maintain high ethical
standards and the practicalities of maintaining a viable law
practice. Professional responsibility can be promoted through
an understanding of and adherence to the ethical rules.
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