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ABSTRACT

In essence, the transparency and data protection regimes draw from different
grounds. The aim of the research was to first identify and analyze the different
requirements of the transparency and data protection regimes and thereafter seek
the solution for balancing the said requirements. The rules examined in this research
regulate the disclosure of information and processing of personal data by the EU
institutions. However, the solution for the tension is sought from the European
law in a wider perspective.

The analysis of the colliding rules draws from normative legal analysis. Critical
legal positivism considers the rules only examples of issues pertaining to the surface
level of law and this research draws essentially from the separation of rules and
principles based on the doctrines elaborated by such scholars as Ronald Dworkin
and Robert Alexy.

The requirements drawing from the data protection legislation and the
transparency legislation are contradictory to a certain extent and the tension on
thelevel of rules is apparent. The most apparent contradiction relates to the purpose
limitation principle which closely relates to the further processing of personal data
and the requirements to reason the disclosure of personal data. Simultaneously,
the public access regime builds on a basis where applications for the requests of
information do not need to be reasoned.

However, the collision of rules does not necessarily reflect a collision of the
underlying principles and the research will seek the balance between the examined
rules by reconciling the underlying principles of the data protection and public
access to documents regimes.

After the essence of the examined rights has been identified, it will become
clear that the collision does not exist on the level of principles. Besides privacy
and self-determination, the requirement to have legal basis is considered to form
the hard core of protection of personal data. This element also separates it from
privacy. It follows that the right to protection of personal data can be reconciled
with the right to public access to documents while the essence of both rights are
preserved. A suggestion how to reconcile the examined rights will be given and
the concluding analysis will also provide tools for balancing the said rights in the
current legal framework by interpretation.

There has been earlier study in this field of law. However, this study dates from
2007 and significant changes have taken place after that. A recast process on the
Regulation 1049/2001 on public access to documents has been launched and a
vast EU data protection reform was finished in the spring 2016. Also, the Court
of Justice of the European Union has delivered significant decisions concerning
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the relationship between protection of personal data and transparency after 2007.
Besides providing a new angle for seeking the solution by balancing the underlying
principles, this research also provides first analysis of the relationship between
protection of personal data and transparency in the current legal framework.

Keywords

data protection, privacy, personal data, transparency, purpose limitation, further
processing, block exemption, democracy
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INTRODUCTION

I believe that by May 2018 there were not too many who could claim they had never
heard theletter combination GDPR — the General Data Protection Regulation. When
I started with this project several years ago, I was told that data protection was not
a good topic for a PhD, because it is such a niche sector of law. I did not agree. It
was clear even back then that not too many fields of law cover as comprehensively
nearly every sector of life and society. I also had a very strong personal interest in
the topic and felt quite privileged when I later entered into the GDPR negotiations.

Data protection has become a very hot topic with the vast reform process that
has taken place in the EU. This development was bolstered by a series of data
protection scandals including Uber, Cambridge Analytica, Snowden, the Schrems
case, and Wikileaks’ leaks to name just a few. When triggered by individual persons,
like Snowden, Assange or Schrems, certain individual data protection rights have
been at the core of the discussion. In the case of Snowden and Assange, the issues
addressed equally included freedom of information, or more precisely disclosure
of information; information, which also contained personal data.!

This thesis will take a specificinterest in the relationship between the protection of
personal data and a transparent society, with a particular emphasis on the democratic
decision-making process. Despite the current data protection reforms, the tension
between data protection and public access to documents has not entirely vanished
from the European legal scene. The General Data Protection Regulation clearly
leaves the space for the Member States to reconcile public access to documents
with the protection of personal data, but the General Data Protection Regulation
itself does not — nor should it - provide a direct answer to the question of how to
reconcile these fundamental rights. At the same time, the reform process for the
Data Protection Regulation for the EU institutions themselves, now referred to as
the EU Institutions’ Data Protection Regulation?, provided an excellent opportunity
to seek a balance between the said fundamental rights at the Union level. Quite
delightfully, this opportunity was not wasted.

The amendments adopted in the EU Institutions’ Data Protection Regulation
were needed. Statistics on public access to EU institutions’ documents dating from

1 Some of these breaking news events had a strong influence on European Data Protection Reform. See for
example Press release, Vivane Reding, Vice-President of the European Commission, EU Commissioner for
Justice, Today’s Justice Council — A council of Progress, Luxembourg, 6 June 2014.

2 The Regulation (EU) 2018/1725 of the European Parliament and of the Council of 23 October 2018 on the
protection of natural persons with regard to the processing of personal data by the Union institutions, bodies,
offices and agencies and on the free movement of such data, repealing Regulation (EC) No 45/2001 and
Decision No 1247/2002/EC (OJ L 295, 21.11.2018, p. 39—98).



the time before the adoption of the said Regulation reveal a concerning tendency.
While the general trend shows that public access to documents has steadily increased,
the offline trend of the protection of personal data becoming the most applied
exception is concerning. The reports of the Commission and the Council on public
access to documents reveal clearly this development.3 This was also the very reason
for the decrease in the percentage of the documents released by the Commission in
the year 2015.4 While in 2011 only 8,9% of the refusals were based on a personal
data exemption, in 2015 the corresponding figure was 29%.5 The Council’s report
on access to documents reveals a similar trend. According to Council statistics, in
2015 the refusal to give full access to documents was justified with the protection of
personal data in 29% of cases.® This was the most widely applied single exemption
for denial of disclosure.

These figures capture in a clear and simple manner why it is essential to work
further to find a stable balance between the two fundamental rights.

3 Unfortunately, the European Parliament does not provide clear figures on the exemptions which have been
applied inits report. For the report of the European Parliament, see Report on public access to documents (Rule
116(7)) for the years 2014—2015 (2015/2287(INT)), available on the internet <http://www.europarl.europa.
eu/sides/getDoc.do?pubRef=-//EP//NONSGML+REPORT+A8-2016-0141+0+DOC+PDF+Vo//EN> T.
Ojanen, “Privacy Is More Than Just a Seven-Letter Word: The Court of Justice of the European Union Sets
Constitutional Limits on Mass Surveillance: Court of Justice of the European Union, Decision of 8 April 2014
in Joined Cases C-293/12 and C-594/12, Digital Rights Ireland and Seitlinger and Others, Participation and
Democracy” in European Law and Polity 3 (2014), 528-541, For an analysis, see M.-P.Granger & K.Irion,
“The Court of Justice and the Data Retention Directive in Digital Rights Ireland: Telling Off the EU Legislator
and Teaching a Lesson in Privacy an Data Protection” in European Law Review 39 (2014), 835-850. See
also the Report from the Commission on the application in 2015 of Regulation (EC) No 1049/2991 regarding
public access to European Parliament, Council and Commission documents COM/2016/0533 final, available
on the internet < http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2016:533:FIN> [last visited
23.10.2016].

4  See the Report from the Commission on the application in 2015 of Regulation (EC) No 1049/2001
regarding public access to European Parliament, Council and Commission documents COM/2016/0533
final, available on the internet < http://eur-lex.europa.eu/legal-content/ EN/TXT/?uri=COM:2016:533:FIN>
[last visited 23.10.2016]. Similarly, Report from the Commission on the application in 2016 of Regulation
(EC) No 1049/2001 regarding public access to European Parliament, Council and Commission documents
COM/2017/738 final, available on the internet <

http://eur-lex.europa.eu/resource.html?uri=cellar:05a0236b-dbfg-11e7-a506-01a> [last visited 29.12.2018]
and Report from the Commission on the application in 2017 of Regulation (EC) No 1049/2001 regarding
public access to European Parliament, Council and Commission documents COM/2018/663 final, available
on the internet <

http://ec.europa.eu/info/sites/info/files/com_2018_663_f1_report_from_commission_en_v3_
p1_988979.pdf > [last visited 29.12.2018]. By 2018 the percentage had increased to 31,3%.

5 Ibid.

Public Access to Council documents: 2015 report, available on the internet < http://www.consilium.europa.eu/
en/press/press-releases/2016/06/24-council-access-documents/ > [last visited 23.10.2016]. See also Fifteenth
annual report of the Council on the implementation of Regulation (EC) No 1049/2001 of the European
Parliament and of the Council of 30 May regarding public access to European Parliament, Council and
Commission documents, 7903/17, Brussels 12 May 2017. In 2016 there was a decrease in the percentage,
21,2% of the partial refusals were reasoned with the said exemption at the initial stage, however, on the
confirmatory stage the refusal was increased to 45,5%. In 2017 the corresponding figures were 16,8% and
3,9% and the most widely applied exception was the protection of institution’s decision-making process,
see Sixteenth annual report of the Council on the implementation of Regulation (EC) No 1049/2001 of the
European Parliament and of the Council of 30 May regarding public access to European Parliament, Council
and Commission documents, 8689/18, Brussels 14 May 2018.



1. SUBJECT MATTER AND AIM

This research will examine the interplay between two fundamental rights in the
European legal framework and the aim is to reconcile the protection of personal
data with the right of public access to documents.

In essence, there is a tension between the requirements arising from the
transparency and data protection regimes. The precise legal nature of these two
rules, rights or principles is also unclear. Protection of personal data has only very
recently been recognized as an independent fundamental right, instead of a sub-
element of another fundamental right; namely, the right to privacy and integrity.
Similarly, transparency — and more precisely public access to documents - is a
newcomer in the field of fundamental rights. The extent to which these two rights
should be pursued is also controversial.

The tension between these rights takes place in the form of colliding rules. The
problem would be resolved if one of these principles could be seen as superior
to the other one. Thus, it is necessary first address the question of whether data
protection or transparency can be considered superior to the other or whether they
both are considered fundamental rights in the sense of EU law. Only after this initial
question is addressed can some more detailed and practical situations where the
tension between the two rights is apparent be examined.

When the reconciliation exercise is carried out, it is essential to identify the hard
core of the examined rights.” Reconciliation is possible only when the essence, or
hard core, of the rights remains untouched. When the inviolable core of these rights
has been identified, an attempt will be made to balance the underlying principles
in order to reconcile the requirements of data protection legislation with the rights
provided by the transparency legislation.

1.1 LEGAL AND SOCIETAL CONTEXT OF THE EXAMINED RIGHTS

To understand the significance of the tension between these two rights, they must
first and foremost be placed in their legal and societal context.® Transparency and
the right to public access to documents must be considered in a wider perspective

7 SeeforexampleT. Ojanen, “Making the essence of fundamental rights real: the Court of Justice of the European
Union clarifies the structure of fundamental rights under the Charter” in European Constitutional Law Review
2 (2016); G. Van Der Schyff, Cutting to the Core of the Conflicting Rights: The question of inalienable Cores
in Comparative Perspective, in Brems (ed.) Conflicts between Fundamental Rights, (Intersentia, 2008),
131-147.

8  On contextual interpretation of the essence of the fundamental rights, see for example T. Ojanen, “Making
the essence of fundamental rights real: the Court of Justice of the European Union clarifies the structure of
fundamental rights under the Charter” in European Constitutional Law Review 2 (2016), 326.



as a part of democratic society and, in particular, the democratic decision-making
process.? As the core of the democracy is the idea of a nation as the sovereign
of political power, it is easy to draw the connection between transparency and
democracy. How could a nation form a position on anything if its people are not
provided with the necessary information?'® The connection between transparency
and democracy is also clearly underlined in the second recital of the Transparency
Regulation" which underlines that openness enables citizens to participate more
closelyin the decision-making process and guarantees that the administration enjoys
greater legitimacy and is more effective and more accountable to the citizens in
a democratic system. It goes even further, stating that openness contributes to
strengthening the principles of democracy and respect for fundamental rights as laid
down in Article 6 of the Treaty on European Union and the Charter of Fundamental
Rights of the European Union.

Furthermore, an individual’s right to privacy and to the protection of personal
data must be examined as a part of democratic society and the democratic decision-
making process.'? Data protection will also be assessed in the wider context and in
relation to the protection of privacy and integrity. For a long time, the core aim of
the protection of personal data was seen as identical to the protection of privacy and
integrity. This was clearly illustrated in, for instance, Article 1 of the Data Protection
Regulation'$ according to which “Community institutions or bodies shall protect the
fundamental rights and freedoms of natural persons, and in particular their right
to privacy with respect to the processing of personal data [...J”. In this context, data
protection could have been seen as a part of protection of privacy and integrity. It
has also been suggested that privacy actually forms a part of data protection. It is
therefore essential to examine the areas where these two rights overlap. Yet, there

9  The alliance between transparency and democracy has been recognized already in the early case-law. For
example, in the case Council of the European Union v Hautala (353/99P), the Advocate General concluded
that access to documents is a fundamental right. The ECJ did not confirm this approach, instead it underlined
the importance of the public’s right of access to documents held by public authorities and its connection with
the democratic nature of the institutions. Similarly, in the so called Turco case (Case C-39/05 P and C-52/05
P, Kingdom of Sweden and Maurizio Turco v Council), Advocate General Maduro stated that Regulation
1049/2001 seeks to govern the exercise of a right which has acquired the status of fundamental right. ECJ
maintained its neutral approach recalling the connection between public access to institutions’ documents
and the democratic nature of those institutions.

10 T. Poysti, Tehokkuus, informaatio ja eurooppalainen otkeusalie, (Helsinki, 1999) 481.

11 Regulation (EC) No 1049/2001 of the European Parliament and the Council of 30 May 2001 regarding public
access to European Parliament, Council, and Commission documents (OJ L 145, 31.5.2001, p. 43—48).

12 Case T-121/05, Borax Europe v Commission, ECLI:EU:T:2009:64; Case T-115/13, Dennekamp v Parliament,
ECLI:EU:T:2015:497.

13 Regulation (EC) No 45/2001 of the European Parliament and of the Council of 18 December 2000 on the
protection of individuals with regard to the processing of personal data by the Community institutions and
bodies and on the free movement of such data (OJ L 8, 12.1.2001, p. 1—22). The Regulation (EU) 2018/1725
of the European Parliament and of the Council of 23 October 2018 on the protection of natural persons with
regard to the processing of personal data by the Union institutions, bodies, offices and agencies and on the
free movement of such data, repealing Regulation (EC) No 45/2001 and Decision No 1247/2002/EC (OJ L
295, 21.11.2018, p. 39—98) does not contain similar wording.



is still room for the argument that protection of privacy includes the protection of
personal data where it follows that the latter should be considered a sub-element
to the protection of privacy. Therefore this aspect must be thoroughly examined.

1.2 COLLIDING RULES

Besides the theoretical and contextual setting introduced earlier, the tension between
transparency and data protection culminates in a more detailed and concrete
manner on the level of colliding rules, which are examples of issues pertaining to
the surface level of law.* Next, some examples will be introduced where the tension
is apparent and will be studied further in this thesis.

The first example is a situation where a person is requesting access to a document
containing the applicant’s own personal data. The Transparency Regulation does
not address this situation any differently from other situations where the requested
document contains personal data. However, based on the Data Protection Regulation,
one has privileged access to his or her own personal data. Even if the applicant
would not be entitled to have access to the document based on the Transparency
Regulation, (s)he might have that right under the Data Protection Regulation.
Applying the Data Protection Regulation instead of Transparency Regulation would
lead to a more transparent approach in this case. The questions of how to deal with
these situations, and what role the principle of good administration should have,
arise in this context.

The second practical example relates to the applicant’s onus to state reasons for
the application. The Transparency Regulation aims to provide the widest possible
access to the documents and as such, the applicant is not required to justify his or
her application. Therefore, from the outset, the reasons for the request cannot have
any relevance as such. Contrary to this approach, if the request for the information
is based on the Data Protection Regulation, the applicant has to provide reasons
for the request. The Court of Justice has taken a stand on this very precise question
by stating that full application of both the Transparency Regulation and the Data
Protection Regulation should be ensured, and the requirements set by the Data
Protection Regulation cannot be set aside.’s It follows that the applicant must provide
somelevel of reasoning for the application when access to personal data is requested.

14  For levels of law, see Kaarlo Tuori, for example K.Tuori, “Law, Power and Critique”, in Tuori et al. (ed.), Law
and Power, Critical and Socio-Legal Essays, (Deborah Charles Publications, 1997) and K. Tuori, Critical Legal
Positivism, (Hants, 2002).

15 SeeCase C-28/08P, Bavarian Lager, ECLI:EU:C:2010:378, para 56; Case T-115/13, Dennekamp v Parliament,
ECLI:EU:T:2015:497. For a case comment, see for example O. Lynskey, “Data protection and freedom of
information; reconciling the irreconcilable?”, in Cambridge Law Journal 70 (2011), 37-39.



The entry into force of the EU Institutions’ Data Protection Regulation clarifies this
situation to a certain extent.

The third example is a recurring situation which relates to further transmission
of personal data and the purpose limitation principle. An often repeated argument is
that the access to a document cannot be granted as the document contains personal
data and releasing it would violate those provisions of the Data Protection Regulation
concerning the further transmission of personal data and the purpose limitation
principle.®® If this argument was accepted as such, it would lead to a situation where
all requests for access to documents containing personal data could be refused based
on this argument alone. Regardless of the nature of the personal data, it would
never be released based on the Transparency Regulation and only partial access
could be granted to the documents containing personal data.

A fourth example concerns the data subject’s right to object the processing of
data relating to him or her.” At the outset, the data subject’s right to object the data
processing reflects the value of self-determination and is justified in the data subject’s
relationship with the controller. In this thesis, however, it must be examined in
relation to someone’s right to information and as an element that restricts the said
right. The scope of the right to object needs to be defined precisely and thereafter
be placed in the context of the democratic decision-making process and the public’s
right to information.

1.3 CONTRIBUTION TO THE CURRENT DISCUSSION

The subject matter of this thesis has not been thoroughly examined previously,
even if there are some early studies in this field, such as the dissertation of Herke
Kranenborg at the University of Leiden on the relationship between data protection
and access to documents. Unfortunately, this study was published in Dutch and, as
such, is not accessible to a wider European audience.’® Also, this dissertation was
published in 2007, more than a decade ago. This was before the Court of Justice
of the European Union delivered its landmark judgments, and before European
data protection reform. That is to say some significant changes have taken place
since its publication.

16 See for example Case T-529/09, In ‘t Veld v Council, ECLI:EU:T:2012:215, para 20; Case T36/04, API v
Comimission, ECLI:EU:T:2007:258, paras 54, 94.

17 See for example Case T-412/05, M. v European Ombudsman, ECLI:EU:T:2008:397; Case C-553/07, College
van burgemeester en vethounders van Rotterdam v E.E: Rijekeboer; ECLI:EU:C:2009:293, paras 4, 16, 48,
52, 65.

18  H. Kranenborg, Toegang tot documenten en bescherming van persoonsgegevens in de Europese Unie —
Over de openbaarheid van persoonsgegevens (Kluwer, 2007).



In Finland, the existing studies have primarily focused on the relationship
between the rights of expression and privacy, or alternatively the focus has been
in the national context.’ The questions posed by this thesis have not been addressed
by the previous studies. Considering that Finland as an actor in the European Union
sets much weight on transparency and actively attempts to guide the EU as a whole
towards a more transparent society, this lacuna in the research is regrettable.

Two topical developments emphasize the significance of this research. First,
the European Union is currently in a transitional period. Extensive reform of the
European data protection regime has just been concluded at the Union level. The
Member States very recently finalized the adoption of the necessary measures to
meet the requirements set by the General Data Protection Regulation and so-called
Law Enforcement Directive.2° And even more importantly, the interpretation of the
new data protection instruments has not yet been settled. Furthermore, Convention
108 has been renegotiated and as an aftermath to the GDPR negotiations, the
European Commission published its proposal for the Regulation concerning the
processing of personal data in the Union institutions.? These negotiations were
concluded on 23 May 2018.22 The negotiations on the Transparency Regulation in
turn have not been closed. This is, however, a status quo.

Also, the recent events that have taken place in the UK relating to Brexit seem
to set heavy demands for the EU to strengthen the transparency in its decision-
making structures, aslack of information turns easily into distrust. Itis very tempting
to draw the parallels between Brexit and the Danish rejection of the Maastricht

19  For example, Paivi Korpisaari (ex. Tiilikka) has a vast list of publications focusing on this question. Korpisaari
has also contributed to the discussion related to access to information in the European legal framework; for
that, see P. Tiilikka, “Access to Information as a Human Right in the Case Law of the European Court of Human
Rights” in The Journal of Media Law 5(1) (2013). For Korpisaari see also Henkilétiedot ja paikkatiedot: Miten
tietosuojalainsddddnto vaikuttaa paikkatietojen julkaisemiseen ja luovuttamiseen, Ymparistoministerio,
21.2.2018. See also R. Neuvonen, Yksityisyyden suoja Suomessa, (Lakimiesliiton kustannus, 2014) 161—-184;
H.Kulla & M.Koillinen, Julkisuus ja henkil6tietojen suoja viranomaistoiminnassa (Turun yliopisto, 2014)
and T.Voutilainen, Oikeus tietoon — Informaatio-otkeuden perusteet (Edita, 2012). For Nordic approach,
see also J.Reichel, “The Swedish right to freedom of speech, EU data protection law and the question of
territoriality”, in A-S.Lind; J.Reichel & I.Osterdahl (eds.), Transparency in the Future — Swedish Openness
250 years (Visby, 2017), 201—224. For the relationship between freedom of expression and protection of
personal data in the cloud environment, see MCEL Working Paper series, Freedom of expression and Artificial
Intelligence: on personalisation, disinformation and (lack of) horizontal effect of the Charter by Maja Brkan
(March 17, 2019). Available on the internet < https://ssrn.com/abstract=3354180 > [last visited 1.5.2019].

20 Directive (EU) 2016/680 of the European Parliament and of the Council of 27 April 2016 on the protection of
natural persons with regard to the processing of personal data by competent authorities for the purposes of
prevention, investigation, detection or prosecution of criminal offences or the execution of criminal penalties,
and on the free movement of such data, and repealing Council Framework Decision 2008/977/JHA (OJ L
119, 4.5.2016, p. 89—131).

21 Commission Proposal for a Regulation of the European Parliament and of the Council on the protection
of individuals with regard to the processing of personal data by the Union institutions, bodies, offices and
agencies and on the free movement of such data, and repealing Regulation (EC) No 45/2001 and Decision
No 1247/2002/EC, COM(2017) 8 final (10.1.2017).

22 Seefor example Press release (23.5.2018) by Council of the European Union New rules on data protection for
EU institutions agreed available <http://www.consilium.europa.eu/en/press/press-releases/2018/05/23/
new-rules-on-data-protection-for-eu-institutions-agreed/ > [last visited 21.7.2018]. The EU Institutions’ Data
Protection Regulation has now entered into force.



Treaty in 1992. The latter was followed by a flourishing discussion on public access
to documents in the European Union.? This discussion drew from the discourse
relating to the democratic decision-making process in the European Union.>+

2. LIMITATIONS

The tension between transparency and data protection will be examined in the
European legal framework. These rights are examined as fundamental rights
and the essence of the said rights is at the core of this study. This limitation
is significant in particular regarding the protection of personal data. This
limitation excludes the commercial dimension of data protection from the scope
of this study. The European Commission has stated that some evaluation has
assessed that “the value of European citizens’ personal data has the potential
to grow to nearly € 1 trillion annually by 2020”.?5 Thus the economic value
of personal data is apparent.

Deriving partly from its economic value, the protection of personal data has
several dimensions in the European legal framework. Data protection can be
examined as one of the key elements of IT law, or consumer law?* or contractual
law? etc. The Data Protection Directive®® was the first instrument regulating data
protection in the European Union. It is of particular importance to note that
the legal base for this Directive was Article 95 EC, which lays down the grounds
for measures which have as their object the establishment and functioning of
the internal market.?® This aim was also clearly expressed in the Commission’s

23 L Harden, “The Revision of Regulation 1049/2001 on Public Access to Documents”, in European Public Law
2 (2009), 239—256.

24  Commentary of the Charter of Fundamental Rights of the European Union, June 2006.

25 Commission factsheet on The EU Data Protection Reform and Big Data, March 2016, available on the internet
< http://ec.europa.eu/justice/data-protection/files/data-protection-big-data_factsheet_web_en.pdf> [last
visited 9.10.2016].

26  The role of data subject as consumer is of particular interest in this respect. For an analysis of the emergence
of consumer law and data protection law, see N.Helberger, F.Zuiderveen Borgesius and A. Reyna, “The Perfect
Match? A closer look at the relationship between EU consumer law and data protection law” in Common
Market Law Review 54 (2017), 1427—1466.

27  For example, the contracts between controller and processor have a high significance in cloud environment.
See also for example M. Brkan, “Data protection and European private international law: observing a bull
in a China shop” in International Data Privacy Law, 5 (2015).

28 Directive 95/46/EC of the European Parliament and the Council of 24 October 1995 on the protection of
individuals with regard to the processing of personal data and on the free movement of such data (OJ L 281,
23.11.1995, p. 31-50).

29 The first paragraph of Article 95 states that “by way of derogation from Article 94 and save where otherwise
provided in this Treaty, the following provisions shall apply for the achievement of the objectives set out
in article 14. The Council shall, acting in accordance with the procedure referred to in article 251 and after
consulting the Economic and Social Committee, adopt the measures for the approximation of the provisions
laid down by law, regulation or administrative action in Member States which have as their object the
establishment and functioning of the internal market. [... ]”



explanatory memorandum on the Data Protection Directive, which underlined
that the objective of the Directive is to allow personal data to flow freely from
one Member State to another.3° To achieve this aim, a high level of protection of
personal data had to be ensured as well as security of data protection. In other
words, the protection of one’s privacy or personal data was not initially the goal
itself. The actual aim was the free flow3' of personal data and the high level of
protection of one’s personal data could be described rather as means to attain
this goal. A similar approach can be identified when examining the OECD’s
Guidelines on the Protection of Privacy and Transborder Flows of Personal Data.
Even if the need to protect privacy has been recognized in these guidelines, the
actual interest seems to lie in the need to avoid the development of “unnecessary”
hinderances to the free flow of data.3

An individual legal base for the protection of personal data was established
only in the Treaty of Lisbon.23 Together with the Charter of Fundamental Rights3+
these evolutions in the European legal framework have created solid bases for data
protection to be acknowledged as fundamental right and this is where the focus
of this thesis is laid.

Another significant limitation is the exclusion of access to personal data for
the purposes of national security. This issue is clearly related to data protection’s
character as a fundamental right, not its economic value. However, this thesis does
not seek the solution on how to balance one’s right to protection of personal data
with the need to ensure national security. When assessing the requirements drawn
from ensuring national security vis-a-vis data subject’s rights, the core question is
how much a data subject’s rights may be restricted for reasons of national security
and the balance must be found in a relationship between the state and data subject.

30 Commission of the European Communities, Explanatory Memorandum com(92) 422 final.

31 See also for the case-law joined cases C-465/00, C-138/01 and C-139/01 Osterreichischer Rundfunk and
Others, ECLI:EU:C:2003:294, paras 39—42; case C-101, Lindquist, ECLI:EU:C:2003:596, paras 79—81; Case
C-73/07, Satakunnan Markkinaporrsi and Satamedia, ECLI:EU:C:2008:727, paras 51-53.

32  See the OECD original guidelines, OECD Council Recommendation concerning Guidelines Governing the
Protection of Privacy and Transborder Flows of Personal Data (23 September 1980), available on the internet
< http://www.oecd.org/sti/ieconomy/oecdguidelinesontheprotectionofprivacyandtransborderflowsofperson
aldata.htm> [last visited 23.10.2016], see also the revised Recommendation adopted by the OECD Council
on 11 June 2013, “Privacy Guidelines”, available on the internet < ttp://www.oecd.org/sti/ieconomy/oecd_
privacy_framework.pdf> [last visited 23.10.2016].

33 Article 16 TFEU stipulates that “1. Everyone has the right to the protection of personal data concerning
them. 2. The European Parliament and the Council, acting in accordance with the ordinary legislative
procedure, shall lay down the rules relating to the protection of individuals with regard to the processing of
personal data by Union institutions, bodies, offices and agencies, and by the Member States when carrying
out activities which fall within the scope of Union law, and the rules relating to the free movement of such
data. Compliance with these rules shall be subject to the control of independent authorities.”

34  Article 8 for Charter of Fundamental Rights states that “1. Everyone has the right to the protection of personal
data concerning him or her. 2. Such data must be processed fairly for specified purposes and on the basis
of the consent of the person concerned or some other legitimate basis laid down by law. Everyone has the
right of access to data which has been collected concerning him or her, and the right to have it rectified.
3. Compliance with these rules shall be subject to control by an independent authority.”
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The focus of this thesis is, however, balancing two fundamental rights. Finding a
balanced approach to restrict one’s right to protection of personal data is only one
side of the coin. The other side of the coin is to find a balanced approach to restrict
one’s right of access to documents. While there are certainly still many relevant
questions in the field of data protection and national security to be examined more
profoundly, these highly relevant issues have already inspired quite a wide range
of academic literature.3

The focus of the thesis is public access to documents containing personal data.
Thereby the thesis does elaborate on how to disclose documents by anonymizing
personal data. As anonymized personal data is no longer personal data, data
protection legislation does not apply to such situations and information could be
disclosed solely based on the Transparency Regulation.

Regarding transparency, the focus of this thesis will be on the European access
to documents legislation. This excludes some transparency initiatives launched by
the European Commission from the scope of this study. For example, the “lobbying
register”, or transparency register, if you wish.2® The same applies also to some
other developments, such as broadcasting Council meetings. The significance of
these steps in paving the way towards a more transparent European Union must
however be acknowledged.

The wider European legal framework sets the environment for the assessment
of the founding principles for the fundamental rights examined in this thesis.
When moving from the more general level into a more detailed assessment of the
tension between the rules, the focus will be on the provisions of the EU Institutions’
Data Protection Regulation and the Transparency Regulation; in other words, on
the instruments applied by the EU institutions. Even if the rules of only these
instruments will be examined, the assessment cannot be fully separated from the
General Data Protection Regulation and the relevant national legislation regarding
data protection and public access to documents. The examined rules reflect the
more profound principles of the said rights. These principles are derived from the
wider European legal framework, thus the ground from which these principles stem
must be thoroughly covered.

35 Seeforexample M.Tzanou, The Added Value of Data Protection as a Fundamental Right in the EU Legal Order
in the Context of Law Enforcement, (EUI, 2012); A.Dimitrova and M.Brkan, “Balancing National Security and
Data Protection: The role of EU and US Policy-Makers and Courts before after the NSA Affair”, in Journal
of Common Market Studies (2017) DOI.10.1111/jcms.12634. For more recent examples, see A.Vedaschi,
“Privacy and data protection versus national security in transnational flights: the EU-Canada PNR agreement”
in International Data Privacy Law 8 (2018) and O. Tambou, “Opinion 1/15 on the EU-Canada Passenger
Name Record (PNR) Agreement: PNR Agreement Need to Be Compatible with EU Fundamental Rights”, in
European Foreign Affairs Review 23 (2018). See also O. Lynskey, The Foundations of EU Data Protection
Law, (Oxford, 2015) 161—-173.

36  For the Transparency Register, see Transparency and EU, available on the internet < http://ec.europa.eu/
transparencyregister/public/homePage.do?locale=en#en> [last visited 23.10.2016].
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3. JURISPRUDENTIAL FRAMEWORK

The research will be conducted in the framework of Constitutional EU and also
wider European law. The third field of law framing this research is Information Law,
which has slowly become an area of law in its own right.” While the collision of the
examined rules exists in EU law — and more precisely in the legislation concerning
the EU institutions - the solution for the tension is sought from European law in a
wider sense. In addition to EU law, wider European law consists of the practice of
the European Court of Human Rights and the European Convention on Human
Rights and also national law and practice of the European states.

Thus, the study can be placed in the framework of legal positivism when it comes
to the analysis of the colliding legal rules. This part of the thesis is a formation of
normative legal analysis. However, critical legal positivism considers the examined
rules only examples of issues pertaining to the surface level of law.3® Separation of
rules and principles in the line with the legal doctrines developed by gentlemen like
Ronald Dworkin and Robert Alexy provides a method for deducting the solution
for the collision from Tuori’s deeper levels of law.?* The deeper levels of law must
be sought from the wider European regime and this part of the thesis is not limited
to legal positivist analysis, but reaches the elements of something more enduring
and universal, and therefore provides a twist of natural law as well.+

4, METHODOLOGY

The underlying theoretical foundation for this research is in the analysis of the
nature of the transparency and data protection as rules, principles or policies.* This
analysis will be carried out based on doctrines elaborated by such scholars as Ronald
Dworkin, Robert Alexy, Konrad Hesse and Kaarlo Tuori. The characteristic elements
of these doctrines are, for example, differentiating the rules and principles based on
their nature, and rules being applied in an either-or manner, while principles carry

37  For Information Law as an independent area of law, see A.Saarenpéi, “Legal Infomatics Today — The View
from the University of Lapland”, in A. Saarenpii & K. Sztobryn (eds.) Lawyers in the Media Society, The
Leal Challenges of the Media Society, (Lapin yliopisto, 2016), 13.

38  For Tuori, see for example K.Tuori, “Law, Power and Critique”, in Tuori et al. (ed.), Law and Power, Critical
and Socio-Legal Essays, (Deborah Charles Publications, 1997) and K. Tuori, Critical Legal Positivism, (Hants,
2002).

39 For the three level of legal order, see K. Tuori, Critical Legal Positivism, (Hants, 2002).

40  For providing the means to diminish the unclarity between legal positivism and natural law, see J. Bengoetxea,
The legal Reasoning of the European Court of Justice, (Oxford, 1993) 21.

41 See for example R. Dworkin, Taking Rights Seriously (London, 2009); R. Dworkin, Rights as Trumps, in
Waldron (ed.) Theories of Rights, (Oxford, 1984); R. Alexy, A Theory of Constitutional Rights (Oxford, 2010).
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dimension and allow balancing. Furthermore, the inviolable core of the rights, which
in turn approaches the “rule-like” effect, will be assessed in order to gather the scope
of the principles, which allows for balancing.+> More profound assessment of the
methodology applied in this research together with the setting of the jurisprudential
framework will be provided in Chapter I.

The chosen methodology provided an excellent tool for assessing the core
question of this thesis. Identifying the hard core, or the essence, of the right+ did
demonstrate that the inter-rights conflict was not total in Zucca’s terms#, but left
room for balancing the principles in a manner which allowed the essence of the
rights to be preserved.

5. TERMINOLOGY AND KEY DEFINITIONS

The most central concepts of this thesis will be elaborated in more detail in their
respective chapters. Such concepts are for example personal data, the processing of
personal data, document etc. The terms referring to these concepts are applied as
they are established in European law. However, the exact content of these concepts
still causes uncertainty and therefore they must be elaborated in detail with the
appropriate references to relevant case-law. Furthermore, the content of these key
concepts has a central role when balancing the protection of one’s personal data with
public access to documents. Thus, instead of repeating the definitions of respective
laws, it suffices at this stage to note that definition of the terms corresponds to the
definitions as they are adopted in the relevant legislation.

Nevertheless, some initial remarks of the applied terminology ought to be made.
First, the Regulation 1049/2001 will be referred to in this thesis as the “Transparency
Regulation”. This might not be the most commonly applied name for the said
Regulation; most often it is referred to as “Regulation 1049”. While Regulation
1049/2001 covers public access to documents, transparency as a concept covers more
widely other areas and instruments strengthening society’s openness. Furthermore,
it ought to be noted that when entering into the discussion of fundamental rights, it
is precisely public access to documents, which has this status, not transparency in

42 See T. Ojanen, “Making the essence of fundamental rights real: the Court of Justice of the European Union
clarifies the structure of fundamental rights under the Charter” in European Constitutional Law Review 2
(2016), 321-323; G. Van Der Schyff, Cutting to the Core of the Conflicting Rights: The question of inalienable
Cores in Comparative Perspective, in Brems (ed.) Conflicts between Fundamental Rights, (Intersentia, 2008),
131-147.

43  See T. Ojanen, “Making the essence of fundamental rights real: the Court of Justice of the European Union
clarifies the structure of fundamental rights under the Charter” in European Constitutional Law Review 2
(2016), 321-323.

44 L. Zucca, Conflicts of Fundamental Rights as Constitutional Dilemmas, in Brems (ed.) Conflicts between
Fundamental Rights, (Intersentia, 2008), 26—28.
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broader terms. However, for the purposes of making the text more reader-friendly,
the vocabulary used in this thesis adopts “Transparency Regulation”.

Furthermore, to separate Data Protection Regulation 45/2001 from the General
Data Protection Regulation, it is referred to as the Data Protection Regulation. For
the General Data Protection Regulation, the abbreviation GDPR will be applied.
The Data Protection Regulation is applied by the EU institutions where the GDPR
is applied by private sector actors and Members States’ public sectors.4 The GDPR
sets an obligation for the European Commission to submit legislative proposals
when this is needed in order to ensure that the processing of personal data will
be uniform and consistent. The obligation to put forward a legislative proposal
regarding the processing of personal data by the Union institutions was underlined
and the Commission gave its proposal accordingly.*® The new Data Protection
Regulation for the EU institutions will be called the “EU Institutions’ Data Protection
Regulation”.#” This thesis was initially drafted based on the former Data Protection
Regulation, but the text has been aligned with the EU Institutions’ Data Protection
Regulation. Where there is a difference in the former Data Protection Regulation
and the renewed EU Institutions’ Data Protection Regulation, this is specifically
mentioned. The most significant amendment relates to the provisions on justifying
the application. The analysis of the case-law is based on the former data protection
regime, as there is no case-law on the interpretation of the EU Institutions’ Data
Protection Regulation yet. The EU Institutions’ Data Protection Regulation does
not have an influence on this analysis, but it might confirm certain conclusions
drawn in the analysis.

The Data Protection Directive refers to the EU Data Protection Directive 95/46/
EC.#® The GDPR has now replaced the Data Protection Directive. Even though the
GDPR entered into force in May 2016, it became applicable only in May 2018. Thus,
the Member State legislation which is based on the Data Protection Directive was
still in force in May 2018. At the same time as the GDPR, a Directive regarding the
processing of personal data in the context of police and judicial cooperation was
adopted.# The “Law Enforcement Directive” (LED) will not be examined in this

45 The national flexibility provided in the GDPR leaves a wide margin for the member states to adopt more
specific data protection legislation in the public sector. See for example Article 6(3) and 23 of GDPR.

46  See Article 98 of GDPR.

47 The Regulation (EU) 2018/1725 of the European Parliament and of the Council of 23 October 2018 on the
protection of natural persons with regard to the processing of personal data by the Union institutions, bodies,
offices and agencies and on the free movement of such data, repealing Regulation (EC) No 45/2001 and
Decision No 1247/2002/EC (OJ L 295, 21.11.2018, p. 39—98).

48 Directive 95/46/EC of the European Parliament and the Council of 24 October 1995 on the protection of
individuals with regard to the processing of personal data and on the free movement of such data (OJ L 281,
23.11.1995, p. 31-50).

49 Directive (EU) 2016/680 of the European Parliament and of the Council of 27 April 2016 on the protection of
natural persons with regard to the processing of personal data by competent authorities for the purposes of
prevention, investigation, detection or prosecution of criminal offences or the execution of criminal penalties,
and on the free movement of such data, and repealing Council Framework Decision 2008/977/JHA (OJ L
119, 4.5.2016, p. 89—131).
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thesis. The Data Protection Directive should also be separated from the so-called
ePrivacy Directive.> Following the adoption of the GDPR, the European Commission
did launch a consultation on the ePrivacy Directive with a view to reviewing it as a
part of the Digital Single Market Strategy.5' The consultation led to Commission’s
proposal for Regulation on Privacy and Electronic Communications.5?

The Court of Justice of the European Union will be referred as the CJEU.
This abbreviation will be applied also in such cases where the Court delivered its
judgment in an era before the structural changes concerning the Court, instead of
using the abbreviation commonly applied before these changes (ECJ). Similarly,
the established abbreviations for European Court of Human Rights (ECtHR), The
Treaty on the European Union (TEU),, Treaty on the Functioning of the European
Union (TFEU) and European Convention of Human Rights (ECHR) will be applied
in this thesis.

6. SOURCES

The research is mainly based on the legal documents of the European Union
and the Council of Europe. The focus will be on the EU’s primary legislation and
the Charter of Fundamental Rights and the Treaty on the Functioning of the
European Union. Secondary EU legislation will also be applied as a source. Thus
Directives, Regulations, Council Decisions etc. will be applied as sources. Where
publicly available, the preparatory work of secondary legislation has also provided
a significant source for the thesis. Furthermore, the case-law of the Court of Justice
of the European Union and the European Court of Human Rights will provide
significant source for the research. National legislation and national decisions
by different bodies will provide further support in relation to certain questions
examined in this research. In addition, opinions and statements by such institutions
as the European Data Protection Supervisor (EDPS), the Article 29 Working Party
(WP29) and its current formation, the European Data Protection Board (EDPB) and
European Ombudsman will provide important input to the sources of the thesis.
Furthermore, the Council’s replies to confirmatory applications will also provide

50 Directive 2002/58/EC of the European Parliament and of the Council of 12 July 2002 concerning the processing
of personal data and the protection of privacy in the electronic communications sector (Directive on privacy
and electronic communications) (OJ L 201, 31.7.2002, p. 37—47).

51 The Digital Single Market Strategy is one of the European Commission’s priorities. For more, see “Digital
Single Market, Bringing down barriers to unlock online opportunities”, available on the internet < http://
ec.europa.eu/priorities/digital-single-market/> [last visited 16.10.2016].

52 Commission Proposal for a Regulation of the European Parliament and of the Council concerning the respect
for private life and the protection of personal data in electronic communications and repealing Directive
2002/58/EC (Regulation on Privacy and Electronic Communications), COM(2017) 10 final (10.1.2017).
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an additional source for the thesis. Case-law, academic literature and legislative
processes have been followed up to August 2019.

The emphasis on the sources will be on the legal and official documents. As
the European data protection regime has recently gone through a vast reform, the
academic literature can at this stage provide well-reasoned opinions. No settled
case-law or practice by the data protection authorities exist just yet. However, the
academic literature provides significant support when individual issues are studied.
This is in particular the case with data protection, which itselfhas stimulated various
studies from several different angles. The academic literature on transparency and
in particular public access to documents is more scarce, but it does exist. Academic
literature applied in this research will contain scientific articles, commentaries,
studies, case notes etc.

In the interests of transparency, the author’s official post in the Finnish
administration should be acknowledged. The author represented the Finnish
government in the GDPR negotiations in the DAPIX working party in the Council,
participating in the GDPR drafting process. The author has also participated or
had the responsibility of numerous other data protection files, including the EU
Institutions’ Data Protection Regulation. The author was also part of the Finnish
delegation in the reform negotiations for the Transparency Regulation. Currently
the author holds a post as Deputy Data Protection Ombudsman in Finland.

7. STRUCTURE

This thesis consists of two parts; the General Part and the Case studies. These two
parts will be followed by the concluding remarks. The first chapter of the General
Part will introduce the theoretical foundations for the research. This will be followed
by chapters which will discuss transparency legislation and more precisely the public
access to documents regime in the European legal framework, followed by similar
analysis of European data protection legislation. These chapters will concentrate on
concepts which are relevant when examining the relationship between transparency
and the protection of personal data. Once the necessary elements for understanding
the background and the context where the examined tension occurs have been
clarified, some more concrete situations of tension will be tackled in the fifth and
sixth chapters. These situations are not only theoretical, but have also materialized
in the case-law of the Court of Justice of the European Union or taken place in
the European institutions’ practice when assessing whether access to document
should be granted. The last section will draw together all of the earlier sections and
provide a solution on how to balance transparency together with data protection
requirements. Next the content of different chapters of the thesis will be elaborated
in more detail.
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PART 1, GENERAL PART

Chapter I provides the theoretical foundations for the research. This chapter draws
on the writings of Dworkin and Alexy in particular, but also on more recent scholars
such as Zucca. The chapter builds also on Kaarlo Tuori (Finland), Konrad Hesse etc.

Chapter II provides a short overview of the developments and “history” of data
protection and transparency legislation, and draws together the developments of
these rights. As both data protection and access to documents are relatively new
concepts, particularly in the field of fundamental rights, this chapter provides
useful background information on the context and societal environment where
the development of these concepts took place.

Chapter III examines some of the core concepts of European transparency
legislation. While these concepts are presented in the general framework of European
transparency regulation, the purpose of this chapter is not to provide an exhaustive
picture of the said legislative framework. Instead the focus will be on selected key
concepts, which are essential to first identify and then elaborate, as these concepts
will play a significant role later in this thesis, when the tension between transparency
and data protection will be tackled. When the tension between transparency and
data protection is elaborated, it is fundamental to understand the dimensions of
these concepts as well as how they function.

First, a general overview of transparency regulation in Europe will be provided.
The relationship between democracy and transparency together with transparency’s
nature as a fundamental right is discussed first. This is followed by discussion of
some of the most relevant concepts related to this legislation and how they are
to be understood in the European legal framework. This will be followed by the
identification and elaboration of the core principles of transparency regulation.
Without a thorough understanding of these principles, one cannot fully comprehend
European transparency regulation.

Chapter IV will provide a similar overview of the data protection concepts to the
one provided in Chapter III for transparency. It will first elaborate on data protection
as a fundamental right. The data subject’s right to self-determination is of particular
interest in this section. After data protection as fundamental right and its relation to
democracy has been addressed, central data protection concepts and data protection
principles, which should be separated from Dworkin’s and Alexy’s principles, are
elaborated. This section covers, for example, the concept of personal data and the
purpose limitation principle. Also, some other data protection elements, which are
particularly important in relation to transparency, will be elaborated. These are, for
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example, consent and the right of access to personal data. Lastly, some new data
protection elements will be assessed, and a short overview of Europe’s new data
protection regime will be provided.

PART 2, CASE STUDIES

Once the central concepts and principles of transparency and data protection
legislation have been established in the previous chapters, Chapter V focuses on
the dilemmas caused by competing rules and principles in the given framework.
This chapter elaborates on the tension between data protection and transparency
in light of the recent case-law of European Courts. It will identify the dilemmas and
give indications on possible solutions raised by the case-law. The chapter has three
main sections and a conclusion. The first section focuses on the case-law of the
Court of Justice of the European Union. It examines four significant judgments of
Luxembourg courts, Bavarian Lager, Satakunnan Markkinporssi, Volker un Markus
Schecke GbR and Dennekamp. The second section of this chapter will focus on the
case-law of the European Court of Human Rights. While this section gives a broader
European perspective on the issues discussed in this thesis, it will also provide some
indications on how to solve the dilemmas arising from the simultaneous application
of the two Regulations. The third section of this chapter will draw together the
different elements of the central issues discussed in the chapter, such as consent
of the data subject, stating reasons for the application and professional activities.

Chapter VI will elaborate further on the tension discussed in the previous chapter.
While Chapter V focused on the dilemmas that have arisen in the aftermath of
recent case-law, this chapter will focus on dilemmas not yet addressed by the courts.
Besides completing the previous chapter on the elements causing tension between
transparency and data protection, it will also elaborate further on some of the
questions covered in Chapter V.

The issues discussed in this chapter include access to one’s own personal data,
further transmission of personal data, the purpose limitation principle, and the
data subject’s right to object and stating reasons for the application.

The Concludind Chapter — From simply sharing the cage to living
together — will draw together the discussion from the previous chapters. The
core dilemmas causing the tension on the surface level of law together with some
indications of how to solve these dilemmas and how to deduct the solution by
identifying the underlying principles and the essence, or hard core, of the rights
were elaborated in the previous chapters. Thus, at this stage, the reader should
have the relevant information on the transparency and data protection regimes for
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the final discussion. The concluding chapter will focus on resolving the dilemma
of competing rules and principles. While the theoretical framework provides the
means to deduct an answer for the dilemmas examined in this thesis, an attempt
at a more concrete solution will be provided.
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CHAPTERI|

THEORETICAL FOUNDATIONS;
CLASHING PRINCIPLES

This chapter will provide an overview of the theoretical foundations of this thesis. The
objective of this thesis is to provide a structuralized approach to the simultaneous
application of the Transparency and the Data Protection Regulations where the
essence of both rights is appropriately acknowledged. Instead of addressing this
aim by examining solely the underlying objectives of the Regulations, the theoretical
framework will provide the means for deeper understanding of the research question
by identifying the underlying principles and the essence of the said rights. Even
more importantly, it frames and provides the structure for the research and for
the sought solution.

When seeking a fair balance between two rights, the theories of clashing principles
and rules become interesting. This question has been thoroughly discussed in the
legal field, yet it seems like it has not been entirely exhausted.5? There are numerous
participants in this discussion, but the contributions of two scholars are of particular
interest in this thesis: Ronald Dworkin and Robert Alexy. While Ronald Dworkin
initiated the intense debate over the theory of clashing principles, Robert Alexy is
of equal importance, providing the necessary angle for examining these issues from
the civil law perspective.5 These gentlemen share many of the founding ideas of the
theories of clashing principles, which will serve as a basis for the discussion in this
thesis. It must also be acknowledged that some of the participants in the discussion
of clashing principles do not agree, at least not entirely, with all the components of
the doctrines developed by the two gentlemen.5

As established earlier, this thesis can be placed within the fields of European and
Constitutional law. As such, the purpose of the theory of the colliding legal principles
and rights is to serve as a tool in this research, not as the purpose itself. However,

53  See for instance J. Raz “Legal Principles and the Limits of Law” in The Yale Law Journal 81 (1972), 823-854
and J. Raz, the Authority of Law, Essays on Law and Morality, (Oxford, 1979), 53—77; M.Rosenfeld, Law,
Justice, Democracy, and the Clash of Cultures (Cambridge, 2011) 182—207. In Finland, see also for example
A. Aarnio, On Rules and Principle, A Critical Point of View, in Aerschot (ed.) Juhlakirja, Kaarlo Tuori, 50
vuotta, (Helsinki, 1998), 83—96.

54  R.Dworkin, Taking Rights Seriously, (London, 2009); R. Alexy, A Theory of Constitutional Rights, (Oxford,
2010).

55  See for example H.L. Hart.
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the importance of this tool is evident. Just consider the statement of Alexy: “without
[the distinction of rules and principles] there can be neither an adequate theory
of the limitation of rights, nor an acceptable doctrine of the conflict of rights, nor
a sufficient theory of the role of constitutional rights in the legal system”.5° While
acknowledging the significance of the theoretical foundations of clashing principles
and rights, this thesis will not elaborate on this aspect in great detail as the theoretical
foundations will first and foremost provide an angle and an approach to examine
the core question of the thesis. A short overview of the theoretical foundations
together with the core concepts of the theories will be provided next. Before entering
into the said discussion, the basic elements of limiting fundamental rights in the
European legal framework will be covered. This is followed by the discussion of the
concepts of principles and rights. Thereafter, the dilemma of clashing principles will
be tackled. As a last element of this chapter, democracy will be briefly discussed.
The last element of this chapter is necessary in order to give an exhaustive picture
of the framework in which the research question is examined. The entire research
question must be examined in the context of democratic legitimacy and therefore
the different doctrines of democracy contribute to the theoretical framework of
the thesis.

1. LIMITING FUNDAMENTAL RIGHTS IN THE
EUROPEAN LEGAL FRAMEWORK

When seeking a balanced approach for the simultaneous application of two rights,
the question of restricting rights becomes relevant. First, it must be noted that the
sole fact of limiting a fundamental right to realize another fundamental right does
not necessarily lead to the collision of rights. Fundamental rights can be limited,
but restrictions to fundamental rights cannot be arbitrary or disproportionate.
The Charter of Fundamental Rights sets clear parameters for limiting the rights
recognized by the Charter. The tension examined in this thesis exists in the European
Union legal framework. Therefore, the Charter provides the primary frames for
assessing how the said rights may be restricted. The practice of the European Court
of Human Rights is also relevant in this assessment. Article 52(1) of the Charter
states that

“Any limitation on the exercise of the rights and freedoms recognised

by this Charter must be provided for by law and essence of those rights
and freedoms. Subject to the principle of proportionality, limitations

56 R. Alexy, A Theory of Constitutional Rights, (Oxford, 2010) 44.
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may be made only if they are necessary and genuinely meet objectives
of general interest recognised by the Union or the need to protect the
rights and freedoms of others.”™”

At least four elements which need to be met when fundamental rights are limited
can be distinguished. First, limitations must be provided for by law. Second, the
essence of the rights at stake must be preserved. The third and fourth elements
emerge in the requirement of proportionality; limitations must be necessary and
meet the objectives recognized by the European Union or be required to protect
other rights.

1.1 PROVIDED FOR BY LAW

The limitations on fundamental rights must be provided for by law.5 At the outset,
the criteria seem quite clear, however, the question of what law is might arise in some
hard cases. The first time the CJEU addressed this question was in the context of the
WebMindLicenses case. While referring to the case-law of the European Court of
Human Rights, the CJEU set a particular weight in its assessment on the question
of whether the legal basis for the measures in the said case was sufficiently clear and
precise. In other words, clearness and preciseness were essential criteria in defining
whatislawin the sense of Article 52(1). Furthermore, the CJEU emphasized the need
to define the scope of the limitation. It underlined that this provides a protection
against arbitrary interference by the authorities.%® Thus the CJEU’s interpretation
was not based on formal requirements, but rather on substantive ones, when defining
the criteria to be met when assessing what law is in the meaning of Article 52(1).
The interpretation of the CJEU follows the settled practice of the European
Court of Human Rights.® In its assessment, the ECtHR first establishes whether

57  Article 52(1) of the Charter of Fundamental Rights of European Union. Furthermore, paragraph 3 of the same
article clarifies that “in so far as this Charter contains rights which correspond to rights guaranteed by the
Convention for the Protection of Human Rights and Fundamental Freedoms, the meaning and scope of
those rights shall be the same as those laid down by the said Convention. This provision shall not prevent
Union law providing more extensive protection.”

58  Article 52(1) of the Charter of Fundamental Rights of European Union.

59  Seefor example case C-73/16, Puskar v Financne riaditel’stvo Slovenskej republiky etc, EU:ECLI:C:2017:725,
paras 62—63; Joined cases C-439/14 and C-448/14, SC Star Storage SA etc, ECLI:EU:C:2016:688, para 49—
50; case C-650/13, Delvige, ECLI:EU:C:2015:648, para 46—47.

60 For case-law on the content of the concept of law, see case C-419/14, WebMindLicenses, ECLI:EU:C:2015:832,
para 81; ECtHR 2 August 1984, Malone v the United Kingdom, ECLI:CE:ECHR:1984:0802JUD000869179,
para 67; ECtHR 12 January 2010, Gillan and Quinton v the United Kingdom, ECLI:CE:ECHR:
2010:0112JUD000415805, para 77.

61  See for example ECtHR 14 September 2010, Sanoma Uitgevers B.V. v the Netherlands, ECLI:CE:ECHR:20
10:0914JUD003822403, paras 83 and ECtHR 10 November 2005, Leyla Sahin v Turkey, ECLI:CE:ECHR:
2005:1110JUD004477498, paras 88.
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there is an interference of a right provided by the Convention on Human Rights.
As a second step, it examines if this interference is prescribed by law. The basis
for the interference might be laid down in a legislative act, an act of the executive
or administrative authorities, a systematic practice or momentary act, etc.® In its
assessment the ECtHR has set a particular emphasis on the clearness and preciseness
of the legal basis. This allows those concerned to act accordingly and seek expert
advice when needed. Furthermore, this is also closely linked with the requirement
for predictability.® Similarly, the CJEU has emphasized that “the principle of legal
certainty requires that Community rules enable those concerned to know precisely
the extent of the obligations which are imposed on them. Individuals must be able
to ascertain unequivocally what their rights and obligations are...” .* Furthermore,
the ECtHR has emphasized in its case-law that the legal basis setting the limitations
for the rights must also provide sufficient protection against arbitrary measures. It
follows that the powers of the competent authorities must have been clearly defined.®

To conclude, the case-law of the European courts do not set formal but rather
substantive requirements for the law or legal basis when fundamental rights are
restricted. This does not, however, prevent the national legislator from setting more
formal requirements when it comes to national law.%

1.2 THE ESSENCE OF THE RIGHT

The limitations to fundamental rights provided by the Charter may not be limited
in a manner which would infringe the essence of the right. The essence might also
be referred to as the hard core of the right. The proportionality doctrine has been
elaborated in a reasonable amount of detail by the European courts, however, the

62 L. Cariolou, “The search for an equilibrium by the European Court of Human Rights”, in Brems (ed.) Conflicts
between Fundamental Rights, (Intersentia, 2008), 249—251.

63 ECtHR 14 September 2010, Sanoma Uitgevers B.V. v the Netherlands, ECLI:CE:ECHR:2010:0914J
UD003822403, paras 81—-82; ECtHR 31 March 2016, Stoyanov etc. v Bulgaria, ECLI:CE:ECHR:2016:033
1JUD005538810, paras 124—126.

64 See case C-345/06, Heinrich, ECLI:EU:C:2009:140, para 44 and case C-158/06, ROM-projecten,
ECLI:EU:C:2007:370, para 25.

65 ECtHR 14 September 2010, Sanoma Uitgevers B.V. v the Netherlands, ECLI:CE:ECHR:2010:0914J
UD003822403, paras 81-82; ECtHR 31 March 2016, Stoyanov etc. v Bulgaria, ECLI:CE:ECHR:2016:0331
JUD005538810, paras 124—126. See also see case C-419/14, WebMindLicenses, ECLI:EU:C:2015:832, paras
81, 84.

66  See also for example recital 41 of the GDPR. Recital 41 states that “where this Regulation refers to a legal
basis or a legislative measure, this does not necessarily require a legislative act adopted by a parliament,
without prejudice to requirements pursuant to the constitutional order of the Member State concerned.
However, such a legal basis or legislative measure should be clear and precise and its application should be
foreseeable to persons subject to it, in accordance with the case-law of the Court of Justice of the European
Union and the European Court of Human Rights”.
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identification of the essence of the right has not yet provided a similar contribution
to legal doctrines.®

The CJEU has applied Article 52(1) several times, which includes the requirement
of non-violation of the essence of the fundamental right. Yet, it appears that the court
is often satisfied by merely noting that the essence of the right has not been violated
and rather grounds its argumentation on the proportionality test. For example,
the question of the essence of the protection of personal data was touched upon in
such cases as Tele2 Sverige, Digital Rights Ireland and Schecke. In its Tele2 Sverige
decision the CJEU did state that the data retention in question did not affect the
essence of the rights as the content of the communication was not in the scope
of the said retention.®® In its earlier judgment in the Digital Rights Ireland case,
the CJEU came to a similar conclusion; the essence of the right was not violated.
The CJEU did hold the examined Directive void based on the proportionality test
instead.® The Court’s approach seems very reasonable and also pragmatic. The
proportionality test does leave margin for reassessment of the chosen measures in
order to, for example, adjust the Union legislation with the requirements set by the
Court. To pronounce a violation of the essence would instead lead to a situation
wherein there is no future measure available to rectify the situation.

Another question is how clearly the essence of the right can be separated from
the proportionality test. The inviolable core and how it is to be identified will be
further examined as a part of the balancing test in section 3.2.2.1.

1.3 PROPORTIONALITY

The Charter states that the limitation must be carried out in accordance with the
principle of proportionality; limitations may be made only if they are necessary.
In other words, Article 52 sets a requirement for the proportionality test when
fundamental rights are limited. The third and fourth elements which were established
earlier are both present in the said requirement. In other words, limitations must
be necessary and meet the objectives recognized by the European Union or needed
to protect other rights.

The CJEU has a long lineage when it comes to applying the proportionality
test.”> Even if the proportionality test was initially applied when assessing whether

67  For the essence of the right, see also M. Brkan, "The Concept of Essence of Fundamental Rights in the EU
Legal Order: Peeling the Onion to its Core”, in European Constitutional Law Review, 2(2018), 332—368.

68 Case C-203/15, Tele2 Sverige, ECLI:EU:C:2016:970, paras 100—101.
69 See case C-203/15, Tele2 Sverige, ECLI:EU:C:2016:970, para 101; Joined cases C-293/12 and C-594/12
Digital Rights Ireland and Kdartner Landesregierung, ECLI:EU:C:2014:238, paras 26—30, 65.

70  See for example case C-331/88, R v Minister Agriculture, Fisheries and Food, ex parte Fedesa etc.,
ECLI:EU:C:1990:391. For the CJEU’s case-law on proportionality and the appropriate measures to achieve
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the Union measures had exceeded what is necessary to achieve the aims set by
the Treaties, the basic elements of the test as formulated in the Fedesa case, are
very similar to those applied when the limitations of fundamental rights are stake.
These are: 1) The measure must be suitable to achieve a legitimate aim, 2) The
measure must be necessary to achieve the said aim, 3) The measure must not have
an excessive effect on the applicant’s interest.”

In the context of fundamental rights, the proportionality test is more recent
in the EU’s legal framework. Until quite recently, fundamental rights have been
established, developed and protected only through the case-law of the CJEU.
This changed with the entry into force of the Treaty of Lisbon and the Charter
of Fundamental Rights. The Charter is now endowed with the same weight and
importance as founding treaties.

When fundamental rights emerged on the scene of the EU regime, they were at
first balanced with the economic freedoms.” Then the core question was whether a
fundamental right could constitute a rightful reason to deviate from the freedoms
provided by the founding treaties.” Only later was the proportionality test applied
in the context of limiting fundamental rights.

When it comes to the European Court of Human Rights, the proportionality
test has formed an essential element in the assessment of limitations to rights for
longer. The proportionality assessment by the ECtHR culminates in the evaluation
of whether an interference is necessary in a democratic society. When assessing
whether such a pressing social need exists, which justifies the interference, the
ECtHR has paid attention to the relevance of the measures and also sufficient
reasoning of the contracting parties.”

The first time the CJEU confirmed the Charter’s binding nature was when it
applied the proportionality test provided by Article 52 while assessing the rightful
interference of one’s right to protection of personal data and privacy in the Schecke
case.”

the legitimate objectives and on the question of not exceeding what is appropriate and necessary, see case
C343/09, Afton Chemical, ECLI:EU:C:2010:419, para 45; joined cases C581/10 and C629/10, Nelson and
Others, ECLI:EU:C:2012:657, para 71; case C283/11, Sky Osterreich, ECLI:EU:C:2013:28, para 50 and case
C101/12, Schaible, ECLI:EU:C:2013:661, para 29. For assessing the aims pursued by certain restrictions, see
case C-398/15, Manni, ECLI:EU:C:2017:197, paras 48—61.

71 Case C-331/88, R v Minister Agriculture, Fisheries and Food, ex parte Fedesa etc., ECLI:EU:C:1990:391.

72 See for example J.H. Jans, "Proportionality Revisited” in Legal Issues of Economic Integration, 27(2000).

73 See for example case C-112/00, Schmidtberger, ECLI:EU:C:2003:333; case C-341/05, Laval un Partnert,
ECLI:EU:C:2007:809; case C-438/05, The International Transport Workers’ Federation ja The Finnish
Seamen’s Union, ECLI:EU:C:2007:772 and case C-36/02, Omega, ECLI:EU:C:2004:614. For balancing
fundamental rights with the freedoms provided by the Treaties, see also S.A de Vries, “Balancing Fundamental
Rights with Economic Freedoms According to the European Court of Justice”, in Utrecht Law Review 9(1)
(2013), 169—192.

74  See for example ECtHR 25 November 1999, Nilsen and Johnsen v Norway (1999—VIII), para 43.

75 Joined cases C-92/09 and C-93/09, Volker und Markus Schecke GbR and Hartmut Eifert v Land Hessen,
ECLI:EU:C:2010:662.
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When the proportionality test is applied, Alexy’s law of balancing and Hesse’s
doctrine of practical concordance become of particular interest. These doctrines will
be soon studied in more detail together with the thesis developed by Dworkin. At this
stage it suffices to note that the doctrine elaborated by Konrad Hesse is considered
a limitation tool, but also a tool for interpretation. When practical concordance is
applied, all constitutional rights and values are considered of equal rank. When a
tension between two competing rights exist, both rights are considered variable.
This enables a context-based assessment and a balanced solution can be sought
based on the specific circumstances of the case.”

Quite interestingly, practical concordance sets lot of weight on the object and
purpose when the proportionality test is carried out.” This leads to the following
question: how would this relate to Dworkin’s separation of principles and policies
where policies, which are drawn from the objectives and aims, are always superseded
by principles in a case of collision.” I see that practical concordance gives a tool to
assess how policies are to be taken into consideration in balancing. While Dworkin
never denies the role of policies in the balancing”, Hesse’s practical concordance
structures how to take them into consideration when balancing two rights; as a part
of proportionality test. Thus, these two doctrines seem to complete one another.

Finally, the Charter of Fundamental Rights stresses that limitations must meet
the objectives recognized by the Union.®° In the case-law of the ECtHR, it has been
similarly underlined that the limitations to human rights must be necessary in a
democratic society.® These requirements can be rendered to Hesse’s context-based
approach. It must be noted that when assessing the objectives of the Union and
what is necessary in democratic society, the following remarks can be made. On
the one hand, the requirement to meet the objectives recognized by the Union can
be considered wider in a sense that it implies that the core freedoms on which the

76 K. Hesse, Grundziige des Verfaussungsrechts der Bundesrepublik Deutschland, (Heidelberg, 1990) 142;
T. Marauhn and N.Puppel, Balancing Conflicting Human Rights: Konrad Hesse’s notion of “Praktische
Kokordanz” and the German Federal Constitutional Court, in Brems (ed.) Conflicts between Fundamental
Rights, (Intersentia, 2008), 279—281, 296.

77 K. Hesse, Grundziige des Verfaussungsrechts der Bundesrepublik Deutschland, (Heidelberg, 1990) 142;
T. Marauhn and N.Puppel, Balancing Conflicting Human Rights: Konrad Hesse’s notion of “Praktische
Kokordanz” and the German Federal Constitutional Court, in Brems (ed.) Conflicts between Fundamental
Rights, (Intersentia, 2008), 281.

78  R. Dworkin, Taking Rights Seriously, (London, 1977) 90—122.
79  R. Dworkin, Taking Rights Seriously, (London, 2009) 116—117.

80 For example the fight against international terrorism and serious crime have been considered as an objective
of general interest in the CJEU’s case-law. See for example joined cases C402/05 P and C415/05 P, Kadi
and Al Barakaat International Foundation v Council and Commission, ECLI:EU:C:2008:461, para 363 and
joined cases C539/10 P and C550/10 P, Al-Agsa v Council, ECLI:EU:C:2012:711, para 130.

81  See Article 52(1) in the Charter of Fundamental Rights of European Union or Articles 8(2) and 10(2) of the
European Convention on Human Rights; see also for example R.Gisbert, The Right to Freedom of expression
in a democratic Society (Art. 20 ECHR), in Garcia Roca & Santolaya (eds.) Europe of Rights: A Compendium
of the European Convention of Human Rights, (Leiden, 2012), 371—401.
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Union is established must be taken appropriately into account when limiting rights.
These are the freedoms creating a basis for the internal market and having therefore
strong economic influence. On the other hand, the notion of a democratic society
is wider in the sense that it is not limited to the European Union, but contains
elements of democracy more widely.

2. PRINCIPLES AND RIGHTS

The short discussion of the basic elements of limiting rights in the European
legal framework paved the way for what will follow now; a study of the concepts
of principles and rights and, in particular, the discussion of clashing rights and
principles which will follow thereafter.

To start with, it should be noted that the number of rights, which are considered
fundamental rights, hasincreased over the past years. Besides classic negative rights,
a whole new generation of positive fundamental rights has appeared.®? The rights
examined in this thesis, the right to protection of personal data and the right of access
to documents, are relatively new in the field of fundamental rights. These rights
have previously been protected through other rights, but they are now considered
independent, individual rights.

The proliferation of fundamental rights has also led to questioning whether
fundamental rights should be treated differently from other interests and rights.
While this question is acknowledged in this thesis, the baseline assumption is that
fundamental rights are considered to trump others. Policies, aims and objectives
provide significant elements to be taken into consideration when balancing is carried
out, but these elements cannot outweigh rights. While these elements are considered
relevant in balancing, it must be underlined that democracy is more than just a
significant element in balancing. As was established in chapter 1, when the limitation
of a fundamental right is necessary in a democratic society, it is justified. In other
words, democracy forms an essential element in the balancing test.

2.1 PRINCIPLES

Principles form the basis for the rights and are therefore an important element in
legal reasoning. As Dworkin notes in one of his writings, “legal practice, unlike many

82 J.H. Gerards, Fundamental rights and other interests: Should it really make a difference, in Brems (ed.)
Conflicts between Fundamental Rights, (Intersentia, 2008), 655—659.

83 Ibid.; R. Dworkin, Rights as Trumps, in Waldron (ed.) Theories of Rights, (Oxford, 1984), 153-167.
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other social phenomena, is argumentative. Every actor in the practice understands
that what it permits or requires depends on the truth of certain propositions that
are given sense only by and within the practice; the practice consists in large
part in deploying and arguing about the propositions”.8 Therefore, those with
the best information on the propositions describing rights would seem to have an
advantage in legal discourse.®

Dimension is a characteristic and distinctive element of principle; principles are
said to carry a dimension. In other words, principles are not applied in an either-
or manner. This is a matter where Dworkin and Alexy seem to very much agree,
even if there are some other noteworthy differences in their doctrines.®® Despite the
differences, simultaneous application of their doctrines is indeed feasible. Firstly,
Dworkin’s interpretation of principles is narrower than Alexy’s. Dworkin’s more
narrow interpretation of principles draws from the difference between individual
and collective good. Dworkin links principles with individual good and sees that
they create the backbone for the arguments of individual rights; collective rights
Dworkin relates with policies.®” This is a difference, which Alexy does not make.
His interpretation of principles is broader and includes collective good as well.®
Secondly, Alexy sees principles as optimization requirements.?? As he puts it,
“principles require that something be realized to the greatest extent legally and
factually possible”.*® These differences are not necessarily contradictory, and, as
underlined earlier, do not hinder the assessment of principles based on Dworkin and
Alexy simultaneously. Furthermore, both of these scholars agree on the distinction
between principles and rules.* Even if this difference is not the focal point of this
study, and the focus of the research is rather on the underlying principles as such,
this distinction is significant in order to provide a better understanding and a more
comprehensive picture of the functioning of the principles.

84 R. Dworkin, Law’s Empire, (Oxford, 1998) 13.

85 See for example K. Tuori, Law, Power and Critique, in Tuori et al. (ed.) Law and Power, Critical and Socio-
Legal Essays, (Deborah Charles Publications, 1997), 7. Tuori notes that the only power in discourses is that
of better argument.

86 R. Alexy, A Theory of Constitutional Rights, (Oxford, 2010) 48-54; R. Dworkin, Taking Rights Seriously,
(Duckworth, 1977) 22.

87  R. Dworkin, Taking Rights Seriously, (London, 2009) 90—100.

88 R. Alexy, A Theory of Constitutional Rights, (Oxford, 2010) 62.

89 R. Alexy, A Theory of Constitutional Rights, (Oxford, 2010), 48; for more, see also K. Moller, “Balancing
and the structure of constitutional rights” in Constitutional Law 5 (2007), 453—468.

90 R.Alexy, A Theory of Constitutional Rights, (Oxford, 2010) 57; K. Hesse, Grundziige des Verfaussungsrechts
der Bundesrepublik Deutschland, (Heidelberg, 1990) 142. For optimization requirement see also Konrad
Hesse’s practical concordance in T. Marauhn and N. Puppel, Balancing Conflicting Human Rights: Konrad
Hesse’s notion of “Praktische Kokordanz” and the German Federal Constitutional Court, in Brems (ed.)
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91 R Alexy, A Theory of Constitutional Rights, (Oxford, 2010) 50—54; R. Dworkin, Taking Rights Seriously,
(Duckworth, 1977) 27.
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The above-mentioned distinction is quite well established in the general
framework of legal theory.> Both Dworkin and Alexy seem to have a similar basis
for their distinction, even if Alexy’s approach appears to be more formalistic. Rules
are seen as clear statements of law, which must be applied as such, while principles
allow more balancing and are more flexible.%

Principles differentiate from rules firstly in the manner in which officials take
them into consideration.** Principle can be considered as legal principle, when
officials like judges have to take it into account when relevant for the case. Although
an official might be obliged to take a legal principle into a consideration, this does
not necessarily mean that the principle will be applied in the case, or if applied, it
can be overruled by other principle. Yet, if not applied, this cannot be considered
as rendering the principle void and it might well be applied in the next case. This
differs from the manner in which rules function, an all-or-nothing-fashion. The
second distinctive feature follows from the first one; unlike rules, the principles
have dimension. In this context, the dimension reflects the importance and the
weight of the principle.%

Even if the different nature of rules and principles appears relatively easy to
comprehend, it is not always obvious how to distinguish principles from rules.
Principles cannot be identified, for example, solely based on the formulation.%
There might even be similarities in the formulation of rules and principles and
some scholars have specifically noted that such texts as fundamental rights in the
Constitution or international human rights conventions contain both rule-like and
principle-like norms.?” Nevertheless, Dworkin argues that if one is familiar with the
law and legal system, one should recognize principles and be able to separate them
from rules.®® It appears that if a rule is drawn very generally, it is more likely to act
as a principle. Principles are typically quite general in their nature®. However, for
the purposes of this thesis it is not necessary to draw clear guidelines on how to
separate rules from principles. It is essential, however, to comprehend how these
different elements of legal system serve their purposes. An interesting doctrine in

92  See for instance R. Alexy, A Theory of Constitutional Rights, (Oxford, 2010) 44-48; R. Dworkin, Taking
Rights Seriously, (Duckworth, 1977), 14—31; See also Zucca’s approach, L. Zucca, Constitutional Dilemmas,
(Oxford, 2007) 11.

93  Dworkin, Taking Rights Seriously, (Duckworth 1977) 14-31.

94 For more criteria for how to examine the difference between rules and principles, see H. Tolonen, “Rules,
Principles and Goals: the interplay between law, morals and politics”, in Scandinavian studies in law 35(1991),
269—293.

95 Dworkin, Taking Rights Seriously, (Duckworth 1977) 14—31.

96  Dworkin, Taking Rights Seriously, (Duckworth 1977) 24—28.

97  See for example M. Scheinin, IThmisoikeudet Suomen oikeudessa, (Jyvaskyld, 1991) 32—34. For the particular
relationship between Constitutional rights and principles, see also See K. Tuori, Critical Legal Postivism,
(Hants, 2002) 171-172.

98 Dworkin, Taking Rights Seriously, (Duckworth 1977) 22-31.
99 M. Scheinin, Ihmisoikeudet Suomen oikeudessa, (Jyvéaskyld, 1991) 34.
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this respect is the thesis of rule fragments and so-called rule influence and principle
influence which follows from rule fragments. This doctrine underlines that a rule is
not necessarily a singular provision but might be formed from different fragments.
It follows that certain provisions in an international human rights Convention,
for example, are not necessarily direct rules, but these provisions might have rule
influence in certain circumstances. This signifies that these provisions are applied
as rules together with other elements of the legal order.'*® Principle influence on
the other hand would lead to a balancing of different elements.**! It was established
that rules can be composed of different fragments, but in the case of principles this
is even more clear. Dworkin attacked positivists’ theories precisely by arguing that
unwritten elements of law, such as principles, do exist.*? In Tuori’s theory of the
deep structure of law, principles'®d are drawn from the underlying layers of law.
Tuori sees that legal order is formed from several layers of law. On the surface
level, there is, for example, current legislation and norms. The deeper levels of law
consist of tacit knowledge of the lawyers. The deeper levels are the most stable
levels of law.*+ As principles are not necessarily concretely formulated, they must
be sought from the deep structure of the jurisprudence.

It was established that the formulation, as such, does not reveal principles, nor
distinguish them from rules. Instead the capability to identify principles draws on
expert knowledge of the legal system. Here Dworkin offers institutional support as
a tool for perceiving principles.’*s Although this gives us some guidance on how to
recognize a principle, it does not give a precise formula for reaching the right answer.
Such examples of institutional support as travaux préparatoires or established social
practice are given in the legal literature.*** However, there is no unequivocal answer
to, for example, which institutional acts should have references to the principle.
Furthermore, there is no simple or clearly direct relation between the institutional
acts and the principles they support. This is also the reason why institutional support
cannot be considered as the rule of recognition'’ for principles, argues Dworkin.

100 For rule-like effect of the hard core see T. Ojanen, “Making the essence of fundamental rights real: the Court
of Justice of the European Union clarifies the structure of fundamental rights under the Charter” in European
Constitutional Law Review 2 (2016).

101 See M. Scheinin, Thmisoikeudet Suomen oikeudessa, (Jyvaskyld, 1991) 31—38.
102 For common grounds of law, R. Dworkin, Law’s Empire, (Oxford, 1998) 44.

103 Tuori distinguishes two types of principles. First, principles as legal norms, which exist on the surface level
of law. Second, principles as sources of law, these principles must be derived from the deeper level of law.
See K. Tuori, Critical Legal Postivism, (Hants, 2002) 179. The focus in this study is in the latter.

104 K. Tuori, Critical Legal Positivism, (Hants, 2002) 147-196.
105 Dworkin, Taking Rights Seriously, (Duckworth 1977) 39—45, 64—68.

106 H. Tolonen, “Rules, Principles and Goals: the interplay between law, morals and politics”, in Scandinavian
studies in law 35(1991), 276.

107 For rule of recognition see H.L.A Hart, Concept of Law, (Oxford, 1961) 72—107.
108 R. Dworkin, Taking Rights Seriously, (Duckworth 1977) 39—45.



CHAPTERI 31

Before examining the existence of institutional support, substantive significance
reveals whether the legal instrument at stake is actually a principle.'*

As a concluding remark, it could be noted that even if the different nature of
rules and principles seems quite clear, it is far from clear how to draw clear lines
between them. In the end, the core question seems to culminate in the validity of
the weaker element of law. Furthermore, even if the concepts of rule influence and
principle influence will not be adopted in this thesis, this is mostly for the sake
of clarity of the text, and the underlying idea of these concepts is accepted. This
doctrine specifies the difference at stake and it would indeed be more accurate to
talk about principle influence instead of simply principles in this thesis as well.

2.2 RIGHTS

When Dworkin’s or Alexy’s principles collide, the actual collision takes place on
the surface level of law in the form of colliding rights. Principles can be seen
as propositions which describe rights; “arguments of principle are arguments
intended to establish an individual right”**°. Principles are balanced on the basis
of their dimension and courts often seek the balance between different rights
through doctrines of proportionality.** When the relationship between principles
and rights is seen in the Dworkinian way, it appears that the correct proportionality
considerations are drawn from the dimensions of different principles.

Dworkin separates abstract rights from concrete rights and argues that this
difference is crucial for all adequate theories of rights. Following from the difference
between abstract and concrete rights, the principles establishing these rights can
also be characterized either abstract or concrete. Abstract rights are general political
aims, aiming at collective good. While generality can be considered characteristic
for abstract rights, concrete rights are instead more definite and more precise.
Furthermore, contrary to an abstract right, a concrete right is aimed at individual
good. Abstract rights do not collide or carry different dimension of weight like
concrete rights do. However, abstract rights are an important element of concrete
rights as they support them, and, even more importantly, concrete rights are derived
from abstract rights.*? Because abstract rights never collide in the Dworkinian world,

109 H. Tolonen, “Rules, Principles and Goals: the interplay between law, morals and politics”, in Scandinavian
studies in law 35(1991), 275—277.

110 R. Dworkin, Taking Rights Seriously, (Duckworth 1977) 90-91.

111 P. Ducoulombier, Conflicts between Fundamental Rights and the European Court of Human Rights: An
Overview, in Brems (ed.) Conflicts between Fundamental Rights, (Intersentia, 2008), 234.

112 R. Dworkin, Taking Rights Seriously, (London, 1977) 90—122.
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it is the concrete rights which are either confirmed or denied in the so-called hard
cases."3

The focus of this thesis is on colliding rights and as such, concrete rights are
of primary interest here. However, when seeking the fair balance between two
rights, it might require assessment of abstract rights to form a more comprehensive
picture of the context. The final outcome of balancing might take place on the level
of concrete rights, but it is essential even for Dworkin’s Hercules"+ judge to take
abstract rights duly into consideration."s

Thus, the objectives and aims of the legislation forming the basis for the rights
examined in this thesis will be analyzed in the concluding chapter when the balance
between the colliding principles will be sought.

Fundamental rights are often considered trumps. It follows that the trump would
surmount other rights in a situation of conflict.** In Dworkinian theory, rights based
on policies could never create a basis for trumps. This could be done only by rights
based on principles and, as such, for individual rights.'” When rights are considered
trumps and prevail over other rights, the question of two fundamental rights colliding
and how to solve such a collision arises. Thus, to identify a collision of rights, the
colliding rights must be fundamental. It is of interest to note though, that in the recent
literature, it has been proposed that fundamental rights should not automatically be
considered superior to other interests and rights. This would be in particular the case
when peripheral interests are at stake."® As earlier established, fundamental rights
are often formulated in a very general manner. This leaves relatively wide discretion
for judges to evaluate how wide the scope of each fundamental right actually is.*

3. CLASHING RIGHTS AND PRINCIPLES

The clash of rights might take several forms, but the collision is of most interest when
two constitutional rights are clashing. This is for several reasons. Firstly, constitutions

113 R. Dworkin, Taking Rights Seriously, (London, 1977) 100—101.
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should not create law. See E. Maes, Constitutional Democracy, Constitutional Interpretation and Conflicting
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hardly ever set one fundamental right above other fundamental rights.’° Even if
fundamental rights can be considered absolute or qualified based on their nature,
this distinction does not necessarily dictate the outcome of the conflict between such
rights.”?* Like Ojanen underlines, the inviolable core of the right does exist despite
of the nature of the fundamental right.*>> Secondly, fundamental rights are often
defined in a very general manner. When a legislator regulates fundamental issues,
the result is likely to be a set of very general propositions. These propositions should
maintain their effect and weight even when circumstances change.?3 This leaves a
wide scope for collision, which might take place on a level of rules.

For a comprehensive picture of clashing rights and underlying principles, they
should be mirrored against clashing rules. As Zucca notes, both Alexy and Dworkin
see the conflict of rules very much alike. When rules are conflicting, only one of them
becomes applicable rendering the other one void.** These conflicts could be solved
for instance based on principles like lex specialis or lex posterior i.e. constructions
of jurisprudence familiar to most lawyers. So, Dworkin and Alexy have a similar
approach regarding clashing rules that the collision can be solved in a very clear-
cut manner; the rule is either applicable or it is not. It also appears that once the
clash of rules has been solved, the same pattern would apply in subsequent cases.*>
Thus, when assessing the conflict between rules, consistency and foreseeability play
an important role.

Besides some relatively easily applied principles like lex specialis which give
guidance on how to solve the situations of colliding rules, Dworkin draws the answer
for solving the case of clashing rules from the underlying principles supporting the
rules.?® Similarly Alexy sets weight on balancing principles.®” Alexy has adopted
a very structural approach for balancing and underlines that “the key question
is [...] under what conditions does which principle take precedence over the
other” .28 Although this might seem to blur the lines between rules and principles,
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the distinctive feature still remains; the non-applicable rule becomes void while the
weaker principle does not vanish.

The core difference between clashing principles and clashing rules draws from
the weight or dimension that the principles carry. As previously noted, dimension
is a characteristic feature of principles and the disjunctive factor vis-a-vis rules.
The dimension of principle is weighted in a situation where principles clash.
Consequently, unlike a rule, a principle does not become void when colliding with
another principle. Weighting the dimension of the principle might seem to lead
to case-by-case evaluation when solving hard cases by drawing an answer from
the deeper level of law, however, both Alexy and Dworkin deny that the outcome
would be somehow arbitrary or irrational. Dworkin relies on the “one-right-answer”
thesis while Alexy’s approach is more structured and underlines the circumstances
of the case.!®

Even if Dworkin sees principles leaving a margin for finding the correct answer
in their application, he still presumes that the correct answer exists. Once the judge
has found the right answer, he or she is bound by it. Sometimes, it might happen,
however, that a single judge makes a mistake and comes up with wrong solution.*s°
Dworkin underlines that judges are not arbitrarily coming up with answers to what
law is in the absence of law, but once they have formulated what the law actually
is, they follow the law in their decision. Therefore, it is not a question for political
discretion.3

Alexy sees that balancing might lead to different outcomes on a case-by-case
basis, but underlines that, regardless, balancing is a rational process.*32 For balancing
to be rational, it is essential, however, that the statements leading to a preferential
statement are rationally defined.'s3 Alexy argues that “the circumstances under
which one principle takes precedence over another constitute the conditions of a
rule which has the same legal consequences as the principle taking precedence”.'3+
According to Alexy, these statements leading to a preferential statement include “the
intention of the constitution makers, the negative consequences of an alternative
statement of preference, doctrinal consensus and earlier decisions”.35 It can be

129 See for example R. Dworkin, Matter of Principle, (London, 1985) 119—145; R. Alexy, A Theory of Constitutional
Rights, (Oxford, 2010) 54, 100—107.
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argued that Alexy’s circumstances are approaching Dworkin’s institutional support
to certain extent.'3° Thus the assessment of the dimension of principles can be drawn
from a very similar basis on Alexy’s and Dworkin’s terms.

Alexy has formulated a “Law of Balancing”, which he sees as an answer to a
question of what should be rationally justified. According to the Law of Balancing
“the greater the degree of non-satisfaction of, or detriment to, one principle, the
greater must be the importance of satisfying the other”.'3” Some authors have
criticized courts’ wide margin of appreciation and balancing and suggested that
the use of this margin should be minimalized and based on strict criteria. The
criteria suggested were based on questions of what, who, how and why, and it was
suggested that applying these criteria could lead to a hierarchical order between
different rights.'3® However, it seems like these criteria could be rendered back to
Alexy’s circumstances, which dictate the conditions for balancing. To suggest that
this would lead to a hierarchical order between rights would seem rather bold,
and the underlying dilemma would mostly seem to relate to the definition of the
hierarchy itself.

Hesse’s “practical concordance” is also of particular interest when it comes
to balancing. First, and very much in line with Alexy, Hesse sees that deriving
from the constitution’s consistency, optimization must be applied.’3* Secondly, and
still in line with Alexy, Hesse sees that optimization must take place in specific
circumstances. Hesse also underlines that limitations may not exceed what is
necessary to attain the aim of the limitation. According to Hesse “conflicting rights
and interest must be subject to limitations, so that each one attains its optimal
effect. Consequently, limitations have to be proportionate in the light of specific
circumstances. They must not be broader than required to establish concordance
of conflicting constitutional values”.*+° This very much concretizes the content of
the necessity element established by Article 52 of the Charter.

Some scholars have opposed the idea of rules being either applicable or void.
It has been suggested that “it is clearly not the case that every time rules conflict,
one is valid and other invalid. Sometimes one rule will be considered an exception
to the other” .+ This argument doesn’t seem to hold. When applying a rule which
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contains an exception, the judge is still applying a certain rule and bound by it.
He or she has some margin of discretion when deciding whether the exception is
applicable in the said case. Regardless of the outcome of his or her decision, the
said rule would not become void, because the exception is part of the rule. The
exception would simply be either applicable or not in the said case.*#* However,
when a margin of discretion has been used in order to decide whether an exception
becomes applicable, the underlying principles of the different rights might need to
be balanced.

Furthermore, Zucca counters strongly Dworkin’s presumption of the existence of
one right answer in balancing principles. He argues that if this was accepted, there
would not be any genuine conflicts of fundamental rights.*3 The “one right answer”
thesis does seem to imply the existence of a harmonious universe of rights. However,
conflicts between rights do exist when two equally important fundamental rights
are at stake and the case cannot be solved without one interfering with the essence
of the other. Before coming to this conclusion, a serious attempt to reconcile the
rights should be made. The conclusion that a real conflict of rights exists should not
be drawn too hastily. As Zucca underlines, it is important to distinguish genuine
conflicts from the spurious ones and this narrows down the scope of genuine
constitutional conflicts. Once the spurious conflicts have been separated from the
genuine ones, the conflicts solved by rational arguments must also be distinguished
from the genuine conflicts.'#

3.1 TOTAL AND PARTIAL CONFLICTS

When narrowing down the scope of genuine constitutional conflicts, total conflicts
can be distinguished from partial ones.*> Based on this fundamental distinction,
Zucca divides conflicts into four different lots. Firstly, conflicts can be total and
arise in so-called intra-relations situations. When this is the case, there is the same
right at stake, but two different right-holders. Realizing the right of one holder
will inevitably render the right of the other holder void. Zucca uses the separation
of conjoined twins as an example. There are also intra-rights conflicts that are
partial. As in the previous case, there are two right-holders and they are sharing an
interest in the same right. However, in this case, the problem can be solved without

142 Both Alexy and Dworkin do recognize the existence of exceptions. For Dworkin, see for example Dworkin,
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interfering with the core of that right. Here the given example is two different
groups wanting to demonstrate at the same time in the same place of the city and
reconciling this dilemma requires some logistics, but the core of the right would
still remain untouchable.4®

Secondly, total and partial conflicts can arise in inter-rights relations according
to Zucca. In these cases, two different rights are colliding, both having the equal
status of fundamental right. As an example of total conflict in inter-rights relations,
Zucca looks at assisted suicide. It can be argued that decisional privacy and right
to life cannot be realized simultaneously. Regarding partial inter-rights conflicts,
the conflict between the right to free speech and informational privacy is given
as an example. When this type of conflict occurs, it can be solved by case-by-case
regulation.’#” The focus in this thesis is on inter-rights relations. The aim is to
find a solution for how to execute one’s right to the protection of personal data
simultaneously with another person’s right of access to documents without violating
the essence of the said rights.

While partial conflicts can be solved by balancing, Zucca sees that total conflicts
cannot be solved at all; or more correctly, cannot be solved without setting one
right aside. There are two main manners of balancing conflicting rights: structured
balancing and loose balancing. For the purpose of this research, the former is of
moreinterest. The characteristic features for structured balancing are the assessment
of the scope of the rights and rights’ strengths.® The assessment of the scope of
the right requires formulation of the hard core of the said right. Ojanen notes the
hard core of a fundamental right can generate a rule and as a consequence require
an either-or application.*4o

Furthermore, Zucca argues that balancing is often used to explain the conflicts
away. He sees that, instead, the genuine conflicts should be recognized and dealt
with.° I agree to some extent. For example, defining the scope of the right very
narrowly can create an illusion of harmonious coexistence of different rights; the core
of each right remains untouchable. However, this might not solve the conflicts on a
practical level, only on a theoretical one. Regardless, the harmonious coexistence of
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fundamental rights should be taken as premise’* while at the same time recognizing
the possibility of genuine conflicts of rights.

3.2 THE ESSENCE OF THE FUNDAMENTAL RIGHT

To distinguish genuine conflicts of principles from the partial ones, the essence or
the hard core of the related rights must be identified. When a collision occurs in
inter-rights relations, the conflict is genuine only when the hard core of the said
rights cannot be put into effect simultaneously. The question of what constitutes the
hard core of the rights which are in focus in this research, i.e. the right to protection
of personal data and the right to public access to documents will be examined in
the concluding chapter.

3.2.1 RELATIVE AND ABSOLUTE APPROACH

Alexy distinguishes the absolute and relative approach when defining the inalienable
core.’? The relative approach leaves more margin for discretion. With the relative
approach, the hard core, the essence of the right, can be identified after it is clear
what is left of the said principle when balanced with other principle. The hard core
must remain inviolable, but this approach allows broad margin for balancing as
far as the proportionality principle is taken appropriately into account.’s3 It seems
that a genuine collision of rights could never occur when this doctrine is applied.
When the absolute approach is adopted, the founding idea is that certain
conditions create an essence of the right, which cannot be violated. Thus, certain
conditions would set the circumstances where the essence of the right would be
preserved.'>* Alexy sees that “the absolute theory goes too far in saying that there
are legal positions such that no possible legal reason can restrict them”.’>> This
observation seems to underline the need to take the circumstances of the case duly
into account. Alexy also notes that “the extent of ‘absolute’ protection depends

151 Also Zucca underlines that the existence of genuine conflicts of rights is rare, see for example Conflicts of
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on the balance of principles”.’s® This leads to a context-based assessment, where
the rights, which are balanced, might lead to a different definition of the essence
depending on the balanced principles.s”

Thus, both the relative and absolute approach allow taking into consideration
the circumstances of the case, but the relative approach would define the essence
of the right based on what is left after the balancing of the principles, while the
absolute approach sets the conditions under which the essence of the right cannot
be breached. This research examines the relationship between data protection and
public access to documents and therefore the circumstances of the examined case
are settled to certain extent. Thus, the differentiating circumstances will be examined
in the concluding chapter only to provide an exhaustive picture of the context in
which these rights are interacting.

3.2.2 IDENTIFYING THE INVIOLABLE CORE

In line with Alexy’s doctrine, Ojanen stresses that when identifying the hard core of
the fundamental right, the normative elements of the right together with particular
characteristics of each case must be recognized appropriately. Ojanen distinguishes
three more general elements for the assessment of the essence of the right. These
elements relate to textual formulation, the amount of the elements forming the
hard core and the nature of rights.'s®

The first element of the essence of the right is ultimately based on the more
general remark of the normative elements of the fundamental right and specific
characteristics of the case. Being faithful to Alexy, Ojanen namely stresses that the
essence of the fundamental right cannot be identified solely based on the textual
formulation of the right. Instead the assessment requires appropriate evaluation
of the context.’® This approach reflects Alexy’s doctrine, which underlines the
circumstances of the case.’*° Thus the essence of the right cannot be identified in a
vacuum. Instead, it requires balancing of the underlying principles.

Ojanen’s second general remark relates to the hard core itself. The hard core
does not necessarily constitute of only one element but may contain several different
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elements. In other words, several elements might form the hard core of a right.
These elements would then generate the rule-like effect.** As a third element, Ojanen
brings up that rights other than absolute rights have a hard core. This doctrine
separates the inviolable core of the right from the other elements of the right. It
could be said that even non-absolute rights contain the non-violable hard core,
which is absolute.!¢?

The “one-right-answer” thesis by Dworkin breaches the elements of natural law. 63
Alexy and Ojanen in turn underline the circumstances of the case and contextual,
case-to-case interpretation. These scholars, however, seek the answer from the
deeper levels of law. While the contextual-based interpretation might approximate
Hart’s positivist approach which underlines discretion, it does not exclude the
Dworkinian “one-right-answer”thesis.’** The doctrine of similar circumstances
leading to similar outcomes allows the essence of the right to remain the same.
Despite the intriguing dimensions of this question, it will not be further elaborated on
in this thesis. For the purposes of this research it suffices to note that the hard cores
of rights are seen as absolute and, as such, having the rule-like effect. Furthermore,
in identifying the hard core of the right, the answer must be sought from the deeper
levels of law and this calls for the balancing of principles in Alexy’s sense.

3.3 SOME CRITICS OF BALANCING OF RIGHTS

Itis quite common understanding that when two fundamental rights must be applied
simultaneously, it often requires balancing. Some scholars have, however, criticized
balancing and considered it an incomplete method. Reasons for such criticism
vary. Some have claimed that balancing, which the court’s decisions are based on,
is quite opaque. Furthermore, it has been claimed that balancing is irrational and
arbitrary. Also, balancing has been claimed too narrow when excluding collective
goals and policies from the considerations.%
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These concerns are justified to a certain extent. However, Alexy’s doctrine does
seem to provide an answer to these concerns. Firstly, Alexy does not separate rights
based on the differing aims. Therefore, both individual rights and collective rights
are considered equal. Secondly, Alexy’s balancing process is rational and logical. The
circumstances of the case are the elements for measuring the dimensions of different
principles. Similar circumstances would lead to similar outcomes.**® Identifying
Alexy’s circumstances and formulating them in precise conditions leading to a
certain outcome in similar cases would create a rational formulation for balancing
in each case. For the third point of criticism, namely the lack of transparency in
the decision-making process, identifying Alexy’s circumstances would provide a
tool for the court to formulate their reasoning in a more precise and, as such, also
more transparent way.

4. DEMOCRACY

This section will briefly introduce the core components of democracy and also some
of the key concepts related to democracy. While acknowledging how fascinating and
multilayered the concept of democracy is, it is beyond the scope of this research to
explore this concept thoroughly. However, a brief overview is provided to facilitate
the further examination of the relationship between transparency, privacy and
democracy at alater stage. Asit will be argued later in this thesis, if transparencyis not
tobe considered a fundamental right, it ought to be considered a right with equivalent
importance. This argument draws from the relationship between public access to
documents and democracy. In Nordic countries, public access to documents is seen
as an essential component of democratic society, as the current Chancellor of Justice
in Finland, Tuomas POysti, puts it, “Rational political, ethical and legal debate
requires reliable and publicly available information. Thereby access to information
and participation in public discourse are essential democratic values”.*

Some scholars consider that democracy itself is a right and that there is a general
right to democracy.**® This right would belong to people**® and in line with Dworkin’s
thesis would therefore be based on policies. As such, it would always be overrun
by principles, which are aimed at individual good.””> However, without getting
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deeper in the rights discussion at this point and while setting Alexy’s differing
approach of collective and individual rights aside, democracy is not considered a
right in the sense that rights are defined in this thesis.””* However, democracy is
an essential building block when balancing fundamental rights. This is because
limiting fundamental rights is acceptable to a certain extent, when this is necessary
in a democratic society.””

The roots of democracy are deep in Western society. The origins of democracy
are often associated with Ancient Greece, but according to some, the first versions
of democracy can actually be traced all the way to the Mycenaeans.”? Democracy is
said to be the first form of governance by the people. In other words, people were
not governed by nature or by one sole authority, such as a king. Even if the existence
of deities was apparent in the democracy of Ancient Greece, the core idea was that
humans could actually rule and govern themselves. And when doing this, they were
equals. Equality in this context meant that the ancient Greeks had equal rights before
the law and they had equal rights to speak.”+ The democracy in Ancient Greece
was a very pure form of direct democracy and the idea of representative democracy
has its roots in a much later era, in the 16th to 18th centuries.”> Here, attention
should be drawn to the core element of democracy. That is equality between people
when governing themselves. For this to happen, it is naturally essential that those
participating in governing are provided with equal information. Quite interestingly, it
appears that public record-keeping existed already in Athens and, even if there was
no single constitution, the laws were displayed publicly*7. Thus, it could be argued
that access to information already played a role in the first forms of democracy.

4.1 KEY ELEMENTS OF DEMOCRACY

The concept of democracy can be approached from different angles. One way to
address democracy is to examine the conditions which a sovereign state should
meet to be considered a democracy. Three elements defined by the late professor
Thomas Franck can be used as a starting point in this assessment. Franck argues
that essential elements for democracy are self-determination, freedom of expression
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and electoral rights.””7 While the three aspects of democracy defined by Franck can
without a doubt be considered main elements of democracy, they alone might not
be enough to build a well-functioning democracy.

Sabino Cassese® has elaborated Franck’s three elements into more detailed
requirements. Cassese first underlines the importance of free elections and in this
context he also stresses the significance of a multi-party system. Besides these two
points, he also underlines the importance of separation of powers. As a second
element, he brings up freedom of information and public access to official documents.
Lastly, he returns to the core values of democracy in Ancient Greece and lists equality
as one of the components on which democracy is built. These two sets of criteria are
rather compact and partly overlapping. They seem to complete each other nicely. It
is also possible to define the core elements of democracy in a much wider way. For
example, the United Nations Security Council has taken a rather wide approach to
democracy. This approach has taken place in the context of United States’ invasion
of Iraq. In several resolutions, the Security Council concluded that the following
elements are part of democracy: right to determine own political future and control
own natural resources, right to independence, sovereignty, unity and territorial
integrity; the rule of law, and democracy, including free and fair elections and an
internationally recognized, representative government of Iraq.” As can be seen,
these elements defining democracy are quite comprehensive.

It is beyond the scope of this thesis to draw conclusions about the precise
elements on which democracy is built. While all of the aforementioned criteria can
be distinguished, Dworkin draws the punch line of effective democracy quite nicely,
when elaborating the core requirements for achieving a democratic society. As he
puts it, “people do not govern themselves if they are deprived of the information
they need to make an intelligent decision or cheated of the criticism they need in
order effectively to judge the record of their officials”.'*° While recognizing the
people as sovereign regardless of the actual form the democracy, Dworkin places
heavy emphasis on gaining access to information in order to govern oneself.*®!
Putting this in the context of Franck’s and Cassese’s criteria, it can be concluded that
free elections and other political institutions related to them, are unquestionably
the core elements of democracy. However, they would have little value if people
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were deprived of accurate information. Furthermore, people could not be equal if
not provided with equal information. Even if Dworkin draws his conclusion when
elaborating on the importance of freedom of speech in a democratic society, this
doctrine can be extended to the freedom of information and access to documents.
Freedom of speech would have little use without accurate information.

4.2 DIFFERENT FORMS OF DEMOCRACY

Even if several different types of democracy can be distinguished, they all share
the core idea of the people as sovereign and citizens’ equal rights to participate
in the decision-making process.’®? The difference in different types of democracy
comes mainly from the extent to which, and manner in which, the people are able
materialize their rights.

The purest form of direct democracy*®® probably existed in Ancient Greece.'®+
While in Greece all citizens participated in the decision-making, direct democracy
existstoday mainly asa componentin society, which is mainlybased on representative
democracy. For example, in Switzerland citizens are able to vote when the proposals
concern constitutional amendments and the outcome of the referendum binds the
government.’®s Also in many of the EU Member States referendums took place before
the ratification of the Lisbon Treaty.'®¢ In a representative democracy, the members
of the parliament get the justification for decision-making from the sovereign, i.e. the
people, which has authorized parliament through free elections.®” Another form of
democracy is participatory democracy, in which citizens are able participate in the
decision-making process in one form or another.'*® Examples of such participation
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186 For more about direct democracy and the relevance of access to correct information in the direct democracy,

see for example A.Lupia and J.G.Matsusaka, “Direct Democracy: New Approaches to Old Questions” in The
Annual Review of the Political Science 7 (2004), 463—482.

187 See for example P. Avril, “The democratic institutions of the European countries”, in Rieu & Duprat (ed.)
European democratic culture, (London, 1995), 215—-216.

188 For participatory governance, see also E. Korkea-aho & P. Leino, “Who owns the information held by EU
agencies? Weed killers, commercially sensitive information and transparent and participatory governance”
in Common Market Law Review 4 (2017), 1059—1092.
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are the right to complain to the European Ombudsman and open initiatives to the
European Commission.!%

Features of both above-mentioned types of democracy are combined in the
concept of deliberative democracy. While representative democracy gets its
authorization from free elections and voting, deliberative democracy draws it from
citizens’ participation in the process of drafting the law through free, public debate.*°
It has been noted that possibility to participate in public debate does not yet imply
that the views expressed would dictate the outcome of the law drafting process.** 192
Although this is naturally correct, the benefits of public debate are still obvious. Even
if the outcome might differ from some of the views expressed during the process,
these views cannot simply be disregarded. To justify the final outcome, dissenting
opinions should be taken into consideration and “reasoned away”. Even if it might
be too much to ask to provide reasoning that would convince the opposite side,
they should at least convince a “reasonable man”. This obviously contributes to
the final outcome of law drafting processes and should lead to better law-making.

Graham Smith points to the deficit of citizens’ control over the decision-making
process as a common problem for all of the variations of democracy.*2 He suggests
that transparency could be part of the solution. He separates transparency in relation
to participants and transparency in relation to wider public.?*4 For the purposes of
this research, the latter is of more interest. The sovereign - the people in this case
- should have the right to know, regardless of the adopted form of democracy.%5

189 A. Rosas & L.Armati, EU Constitutional Law, (Oxford, 2010) 124: Article 24 of the Treaty on the Functioning
of the European Union.

190 A. Ieven, Privacy Rights in Conflict: In Search of the Theoretical Framework behind the European Court of
Human Rights’ balancing of private life against other rights, in E. Brems (ed.) Conflicts between Fundamental
Rights, (Intersentia, 2008), 61—63; see also See E. Maes, Constitutional Democracy, Constitutional
Interpretation and Conflicting Rights, in Brems (ed.) Conflicts between Fundamental Rights, (Intersentia,
2008), 74~79.

191 A. Ieven, Privacy Rights in Conflict: In Search of the Theoretical Framework behind the European Court of
Human Rights’ balancing of private life against other rights, in E. Brems (ed.) Conflicts between Fundamental
Rights, (Intersentia, 2008), 64.

192 For an analysis of current topical issues in light of deliberative democracy see S. Ecran, “Democratizing
Identity Politics: a Deliberative approach to the Politics of Recognition”, in D. Gozdecka and M.Kmak (ed.)
Europe at the Edge of Pluralism, (Intersentia, 2015), 13—26.

193 G. Smith, Democratic Innovations, (Cambridge, 2009) 22.

194 G. Smith, Democratic Innovations, (Cambridge, 2009) 25-26.

195 For the use of term right to know, see for example A.Saarenpéi, “Legal Infomatics Today — The View from
the University of Lapland”, in A. Saarenpdi & K. Sztobryn (eds.) Lawyers in the Media Society, The Leal
Challenges of the Media Society, (Lapin yliopisto, 2016), 11.
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4.3 THE DEFINITION OF DEMOCRACY IN THE PRACTICE OF THE
EUROPEAN COURT OF HUMAN RIGHTS

The European Court of Human Rights has referred to democratic society in several
cases relating to the right to freedom of speech.*¢ Nevertheless, the Court of Human
Rights has been criticized for not having given a clear and unambiguous definition of
democracy.” It has been claimed that the Court of Human Rights has concentrated
on the functioning of democratic institutions and the processes related to them
rather than giving guidelines on how to interpret the concept of democracy itself.
Moreover, it has been considered problematic that when the Court of Human Rights
refers to the characteristic values'® of democracy in its case-law, these values have
not been elaborated further.'®

Besides the above-mentioned criticism, the Court of Human Rights has been
urged to take a clearer position regarding the relationship between democracy and
human rights. It has been noted that democracy and human rights do not always
go hand in hand. It often appears that democratic decisions are majority decisions
and therefore could also discriminate against minorities.?°° However they also share
the underlying value of human autonomy.>*

Democracy might not be clearly defined by the ECtHR and there might be some
deficits in the formulation of the relationship between human rights and democracy,
however, in the big picture it does seem that human rights are protected by the
Convention in the context of democratic society rather than the other way around.22

196 See for example ECtHR 24 June 2004, Von Hannover v Germany (2004-VI) and ECtHR 77 June 2017,
Satakunnan Markkinaporssi Oy and Satamedia Oy v Finland (ECLI:CE:ECHR:2017:0627JUD000093113).
For an analysis, see for example R. Gisbert, The Right to Freedom of expression in a democratic Society (Art.
20 ECHR), in Garcia Roca & Santolaya (ed.) Europe of Rights: A Compendium of the European Convention
of Human Rights, (Leiden, 2012), 371—401.

197 A. Ieven, Privacy Rights in Conflict: In Search of the Theoretical Framework behind the European Court of
Human Rights’ balancing of private life against other rights, in E. Brems (ed.) Conflicts between Fundamental
Rights, (Intersentia, 2008), 57.

198 Pluralism, tolerance, broadmindedness.
199 R. O’Connell, “Realising political equality: the European Court of Human Rights and positive obligations in
a democracy”, in Northern Ireland Legal Quarterly 3 (2010), 263—79.

200 For an analysis of hate speech and democracy in light of the case-law of the European Court of Human
Rights, see J. Cernic, “Democracy as a Trump Card? Combating Hate Speech in Pluralistic Societies”, in D.
Gozdecka and M. Kmak (ed.) Europe at the Edge of Pluralism, (Intersentia, 2015), 163—175.

201 A. Ieven, Privacy Rights in Conflict: In Search of the Theoretical Framework behind the European Court of
Human Rights’ balancing of private life against other rights, in E. Brems (ed.), Conflicts between Fundamental
Rights (Intersentia, 2008), 61.

202 S. Greer, “Balancing’ and the European Court of Human Rights: a Contribution to the Habermas-Alexy
debate” in The Cambridge Law Journal 63 (2004) 416—417.
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4.4 DEMOCRACY IN THE EU

Democracy is one of the founding values of the European Union and this is also clearly
expressed in Article 2 of the TEU.2°8 Despite this, the European Union has long been
blamed for the deficit of democracy. These claims and the reasons provoking them
have been vastly explored by various scholars and other stakeholders. For example,
Rosas and Armati identify three different reasons causing these allegations. First,
the EU as a whole is seen undemocratic, because it is run by non-elected officials.?o4
Second, the European Parliament has been accused of having an undemocratic
foundation. Third, the lack of transparency in Union decision-making is commonly
raised as the main problem causing the accusations of the undemocratic Union.
Both legislative and executive processes are seen opaque. As a more fundamental
problem, Rosas and Armati identify the lack of a sense of community.2% It is quite
easy to concur with this; the lack of unity among the nations was quite apparent
for example during the eurozone crisis.

The European Union has worked to respond to these allegations. The democratic
foundations of the European Parliament have constantly been increased and the
Parliament’s role in the legislative process has been strengthened.2°¢ Also, starting
from the Treaty of Maastricht, the role of transparency has gained more weight in
the EU institutions decision-making.2*7 At any rate, as Rosas and Armati note, the
democratic nature of the Union must be placed in right context. The European
Union is not a federal state and even less a national state. The discussion on the
lack of democracy should therefore be put in this context.28

Thus, the settled theories and opinions on how democracy should work might
not be directly applicable in the European Union. The unique nature of the Union
might require new solutions. As an example, equality between the Union members
might not be best achieved in a one-man-one-vote manner but might require some
more sophisticated practices in order to accomplish the most democratic mode in
which to function.

203 The Treaty on the European Union (OJ C 115, 9.5.2008, p. 13—45).

204 A. Rosas & L. Armati, EU Constitutional Law, (Oxford, 2010) 111—112.
205 A. Rosas & L. Armati, EU Constitutional Law, (Oxford, 2010) 111-112.
206 A. Rosas & L. Armati, EU Constitutional Law, (Oxford, 2010) 111—-123.

207 See for example I. Harden, “The Revision of Regulation 1049/2001 on Public Access to Documents” in
European Public Law 2 (2009), 239—240.

208 A. Rosas & L. Armati, EU Constitutional Law, (Oxford, 2010) 112.
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CHAPTERII

AN OVERVIEW OF THE DEVELOPMENT OF
TRANSPARENCY AND DATA PROTECTION
REGIMES IN EUROPE

This chapter will focus on the development of the transparency and data protection
regimes in Europe, starting with an overview from the very early stages of
development. This overview should provide grounds for understanding how the
Nordicapproach on transparency has developed, and how different the development
process of the two examined rights has been on the European scene. Yet, the progress
of these concepts has led to the same culmination point in the recent breakthrough,
giving recognition as a fundamental right to protection of personal data and the right
of access to documents. This culmination point will be assessed in more detail later
in the context of the said rights. This section will provide a more general picture
of the developments.

In chronological order, this chapter will first focus on the development of the
transparency regime and, more precisely, the right of access to documents. First,
the background and the context in which the principle of public access was grown
is examined. This is followed by an overview of the development of the legislative
framework on access to documents in the European Union. Thereafter, its character
as a fundamental right will be briefly covered. The second part of this section
concentrates on developments regarding data protection. For a long time, it has
been seen essentially as an element of privacy and it will be approached from this
angle. Thus, the discussion will touch upon the developments of the protection of
privacy, as such, but the emphasis will be on the evolution of the protection of one’s
personal data itself. Data protection rights are a more recent phenomenon than
transparency. The need to protect personal data draws strongly from the progress
which has taken place in automatic data processing. Its roots are approximately
60 years long.

The concluding part will focus on the most significant differences and similarities
between the development of the two fundamental rights under examination; data
protection and access to documents.
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1. THE GENESIS OF THE RIGHT OF ACCESS TO
DOCUMENTS AND ITS EMERGENCE IN THE
EUROPEAN LEGAL FRAMEWORK

1.1 FIRST DEVELOPMENTS LEADING TOWARDS A RIGHT OF
ACCESS TO DOCUMENTS

The history of the European transparency regime can be tracked down all the way
to 18th century. In 1766, the first freedom of press law was adopted in Sweden.
This law contained the fundamental principle of access to official documents.?*
It is considered the first law, which contained the general principle of access to
documents in Europe and also more generally in the world.?° The law was enacted
as a constitutional law whereupon nearly all official documents became public. This
made critical discussion of the legislation and policies adopted by the government
possible. This was not the case with religion, which still remained under censorship.
Thelaw contained, for example, provisions on access to documents relating to court
proceedings. Furthermore, the law covered both documents received by the public
authorities and documents processed by them. The documents covered by this law
were accessible to the public and freely publishable, however, some exceptions to
the general principle did exist already at this very early stage. Access to official
documents was attained either by viewing and copying the document at the public
authorities’ premises orby receiving a duplicate of the document.*2

The father of Swedish freedom of information law was Anders Chydenius, who
is considered the father of the right of access to documents also in more general
terms.?3 Anders Chydenius was a Swedo-Finn, liberal priest and politician.
Chydenius saw that societal changes required the awareness of the wider public and
freedom of press would provide the answer for this. Chydenius was a member of the
Freedom of Press committee in the Swedish Parliament and even if the majority of
the members of this committee were rather conservative, members treasuring the
idea of freedom of press were able to prepare the proposal for the above-mentioned

209 P. Hyttinen, Anders Chydenius, Defender of Freedom and Democracy, (Kokkola, 1994) 34—35. See also J.
Hirschfeldt, “Free access to public documents — a heritage from 1766”, in A-S.Lind; J.Reichel & 1.Osterdahl
(eds.), Transparency in the Future — Swedish Openness 250 years (Visby, 2017), 21—28.

210 A.Bohlin, Offentlighets principen, (Stockholm, 2001) 18—21; C. Malmstrom, “Sveriges agerande i Oppenhetsmal
infér EG-domstolen — politik och juridik hand in hand” in Europarittslig tidskrift, 10 (2008), 11—20.

211 P. Hyttinen, Anders Chydenius, Defender of Freedom and Democracy, (Kokkola, 1994) 34—35.
212 A.Bohlin, Offentlighets principen, (Stockholm, 2001) 18—21.

213 C. Malmstrém, ”Sveriges agerande i Oppenhetsmal infér EG-domstolen — politik och juridik hand in hand”
in Europarittslig tidskrift, 10 (2008), 11—20.
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law without heavy constraints. This was mainly due to the inactive participation
of the more conservative members in committee meetings. The Freedom of Press
committee submitted their final proposal to the Estates in the spring of 1766. The
proposal included abolition of censorship with the exception of writings related to
religion. Access to all official documents, as well as memorandums drafted in the
parliamentary sessions and protocols from the session, was incorporated in the
proposal.?# Chydenius worked hard to push the law through the Parliament. In his
autobiography Chydenius notes that he did not work for any other cause as hard
as he did for the freedom of the press.?*> Chydenius also believes that the absence
of certain members during the decision-making process were crucial for his law to
pass in the Parliament. These members were rather conservative and would most
likely have voted against the Freedom of Press Act.?*® Even though freedom of
press law has been one of Chydenius’ great achievements — and Chydenius himself
considered it his most important achievement -, quite interestingly, he might be
even better known as a defender of freedom of trade and industry.2"

Chydenius treasured democracy, human rights and equality. Already, back in
1766, Chydenius stated that

“No proof should be necessary that a modicum of freedom for
writing and printing is one of the strongest Pillars of support for
free Government, for in the absence of such, the Estates would not
dispose of sufficient knowledge to make good Laws, nor Practitioners
of Law have control in their vocation, nor Subjects knowledge of the
requirements laid down in Law, the limits of Authority and their own
duties. Learning and good manners would be suppressed, coarseness

214 P. Virrankoski, Anders Chydenius, Demokratisk politiker I upplysningens tid, (Jyviskyld, 1995) 86—93,
174—196.

215 E.G.Palmen, Anders Chydenius, (Helsingfors, 1903) 109—150; A.Chydenius, Antti Chydeniuksen omatekoinen
eldménkerta, in Kare (ed.) Anders Chydenius, Suuri Suomalainen valituskirjailija, (Alea-Kirja, 1986),
434—438. To quote Chydenius,“Ingenting arbetade jag vid denna riksdag sa trdanget uti som skrif- och
tryckerifriheten. Nordencrantz’skrifter hade redan sG ppnat mig 6gonen, attjag ansdg den for gonsteneni
ett fritt rike.” Furthermore, Chydenius noted that “om skrif- och tryckfriheten blifver en frihetens grundpelare
ialla regeringar, ddr den skyddas; on de flesta Sveriges olyckor i de ndstforflutna tider leda sin upprinnelse
ifrdn morker och villfarelse, sa dr det vdrdt for eftervdrlden att kdnna de som tillfilligheter, hvarigenom
den hos oss liksom genom ett lyckskott af forsynenblifvit skdnkt Gt Svea innebyggare, - anekdoter, som
annars aldrig kunde hinna i vdra hdfdatecknares hinder”, E.G.Palmen, Anders Chydenius, (Helsingfors,
1903) 109—110.

216 Ibid.

217 P-L.Kastari, Antti Chydeniusja painovapauden aate, (Tampereen yliopisto, 1981) 1; L. Harmaja, Antti Chydenius
kansantaloudellisena kirjailijana, (Helsinki, 1929); see also The National Gain” by Anders Chydenius, translated
from the Swedish original published in 1765 with an introduction by Georg Schauman (London, 1931); C.Uhr,
Antti Chydenius 1729—1803, Adam Smithin Suomalainen edelldkdvija, (Helsinki, 1965).
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in thought, speech and customs would flourish, and a sinister gloom
would within a few years darken our entire Sky of Freedom.”

Memorandum on the Freedom of the Press, 1765.2'

These words, expressed more than 250 years ago, show the triangle between freedom
of press and transparency, good administration and democracy. Only freedom of
press is directly mentioned in the text, but the idea of good administration together
with democracy, are clearly visible in these lines. Regarding the explicitly-mentioned
freedom of writing, the requirement of access to official documents is tacit, as access
is a prerequisite for distribution of information.

The principle of access to documents has long traditions in Northern Europe.
However, its emergence in other European countries has taken place only very
recently. It seems that the real breakthrough took place only in the 1990s when
transparency legislation was passed in the recently-born democracies in Eastern
and Central European countries. The older and more mature democracies in Europe
also adopted new legislation on transparency during this period.2 This was more
than 200 years after Chydenius had expressed the above ideas on the need for
greater transparency.

1.2 LEGISLATIVE DEVELOPMENTS IN THE EU

The first step towards transparency regulation in the European Union was the
adoption of the Declaration of the Treaty of Maastricht on the right of access to
information. As it was still just a Declaration, it did indicate political willingness to
move in that direction, but it was not legally binding. The legal basis for regulation
regarding public access to documents was introduced by the Amsterdam Treaty in
1997. The new Article 255 EC**° provided the right of access to documents to any
citizen of the Union and any natural or legal person residing or having its registered
office in a Member State. This was, however, subject to secondary legislation, which
was to be adopted within two years after the Treaty entered into force.>*

218 P. Hyttinen, Anders Chydenius, Defender of Freedom and Democracy, (Kokkola, 1994) 34—35. See also
Anders Chydenius Foundation, What did Chydenius say about freedom of the press, available on the internet
< www.chydenius.net/historia/mita_sanoi/e_ilmaisunvapaudesta.asp > [last visited 14.8.2017].

219 Explanatory report of the Council of Europe Convention on Access to Official Documents, Explanatory Report
— CETS 205 — Access to Official Documents; See also for example P.Birkinshaw, Freedom of information
The Law, the Practice and the Ideal, (Cambridge, 2010) 29; P. Birkinshaw, “Review of V. Deckmyn and I.
Thompson (eds.), Openness and Transparency in the European Union” in European Public Law 4 (1998),
614—615..

220 Currently article 15 of TFEU.

221 See also A. Alamanno, “Unpacking the Principle of Openness in EU Law: Transparency, Participation and
Democracy” in European Law Review 39 (2014), 72—90; P.Birkinshaw, “Review of V. Deckmyn and I.
Thompson (eds.), Openness and Transparency in the European Union” in European Public Law 4 (1998),
613—622; H. Ragnemalm, “The Community Courts and Openness Within the European Union” in Cambridge
Yearbook of European Legal Studies 2 (1999), 19—30.
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According to Cecilia Malmstrém, who later became the European Commissioner
responsible for home affairs, the negotiations that eventually led to the adoption
of Article 255 EC were quite complicated. Resistance towards greater transparency
came not only from some Member States, which lacked long traditions in access to
official documents, but also from some parts of the EU institutions. These institutions
were unaccustomed to the idea of public access to their documents.2*

After the initial struggle of creating a functional legal basis for secondary
legislation, it became possible to set the parameters for more detailed regulation
of public access to documents in the EU context. It was during the Swedish
Presidency in the spring of 2001 when this process culminated in the adoption of
the Transparency Regulation.?23

The Transparency Regulation governs the disclosure of the EU institutions’
documents to the public. Its predecessor was the Code of Conduct>*+ adopted by
the Commission and the Council. The Commission and Council had both also
adopted the decisions?* specifying the rules on the access to these institutions’
documents.>** This adoption of these instruments took place in the beginning of
1990s. In comparison with the Transparency Regulation, one of the most significant
differences is that the before-mentioned rules governed only the documents
drawn up by these institutions. The current Transparency Regulation applies to
all documents held by the institutions regardless of the original source. This can
be considered one of the core principles of the Transparency Regulation.

The Transparency Regulation was adopted on the 30 May 2001 and this was
considered as a triumph for transparency. Some authors have noted that the
Regulation was the result of a long negotiation process and that its adoption was
possibly due to the transparency-friendly political climate at the time.>>” Besides
the appropriate climate facilitating this change, it did also require the efforts of the
transparency-oriented Member States.?2®

222 C. Malmstrém, “Sveriges agerande i Oppenhetsmal infor EG-domstolen — politik och juridik hand in hand”
in Europariittslig tidskrift, 10 (2008), 11—20.

223 . Harden, “The Revision of Regulation 1049/2001 on Public Access to Documents” in European Public Law
2 (2009), 239—256.

224 Code of Conduct Concerning Public Access to Documents to Council and Commission Documents (OJ L 340,
31.12.1993, p. 41—42).

225 Council Decision of 20 December 1993 on public access to Council documents (OJ L 340, 31.12.1993, p.43—
44); Commission Decision of February 1994 on public access to Commission documents (OJ L 46, 18.2.1994,
p- 58-59).

226 See also for example S. Kadelbach, “Case Law A. Court of Justice”, in Common Market Law Review 38
(2001), 179-180.

227 1. Harden, “The Revision of Regulation 1049/2001 on Public Access to Documents” in European Public Law
2 (2009), 239—256.

228 See for instance C. Malmstrom, “Sveriges agerande i Oppenhetsmal infor EG-domstolen — politik och juridik
hand in hand” in Europarittslig tidskrift, 10 (2008), 11—20.
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The right of public access to documents reached its culmination point in the
European Union legal framework when the Charter of Fundamental Rights of the
European Union (“the Charter”) was adopted and later given the same status as the
founding treaties. The Charter clearly recognizes public access to documents as a
fundamental right. Article 42 of the Charter stipulates that any citizen of the Union
hasaright of access to European Parliament, Council and Commission documents.>2
This approach reflects the Nordic thinking of public access principle; the right of
public access is a fundamental right - or constitutional right - in Nordic countries.2°

Setting this development in an international context and looking at the
international instruments in this area, the United Nations Convention on Access
to Information, Public Participation in Decision-Making and Access to Justice in
Environmental Matters®' ought to be mentioned. The European Union has also
ratified this so-called Aarhus Convention. However, this Convention covers only
issuesrelating to environmental matters. The Aarhus Convention has now celebrated
its 20th birthday, having been adopted in 1998.

Besides the before-mentioned legislation, the first binding international
instrument regarding access to official documents was negotiated approximately
15 years ago. The Convention of the Council of Europe on Access to Official
Documents (Convention 205) was opened for signatures in June 2008. As was
the case regarding the protection of personal data, there were some pre-existing
instruments guiding the contracting parties of the Council of Europe towards a
more transparent society. The Committee of Ministers had adopted earlier both
a Recommendation and Declaration regarding public access to documents. The
Recommendation 2002(2) adopted in 2002 created basis for the Convention 205. At
the moment, 14 contracting parties have signed the Convention and nine out these
14 have also ratified it, Norway being the first, followed by Hungary. Besides the
Northern European countries, many new members of the Council of Europe, such
as Montenegro, Serbia, North Macedonia and Slovenia have signed the Convention.
The Convention will enter into force after ten parties have ratified it.

229 Charter of Fundamental Rights of the European Union (OJ C 303, 14.12.2007, p. 1-16).
230 See for example for Finland Perustuslaki 12 §.

231 13. Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in
Environmental Matters, Aarhus, Denmark, 25 June 1998.
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2. THE EMERGENCE OF DATA PROTECTION IN
THE EUROPEAN LEGAL FRAMEWORK

2.1 DEVELOPMENTS LEADING TOWARDS DATA PROTECTION
REGULATION

The evolution of data protection legislation closely follows technological
developments. In essence, the driving force behind the development of data
protection regulation was the fear of the potential effects of uncontrolled use of new
information technologies. The new technologies enabled gathering vast amounts
of information in extensive data banks. Not only did it become possible to process
large amounts of data, but the possibilities to interlink personal data also reached
a new level. Information from two different data banks became easily connectable
based on as little as one common element.232 On the one hand, the new technologies
were seen as a threat to privacy and on the other hand the new possibilities they
offered for controlling and supervising people were considered dubious.?3 This
progress can be placed in the 1960s.23

Initially, automatic data processing was only used for different functions of
calculation. Only at a later stage did the new technologies become suitable for
other types of usage on a larger scale, such as information saving, processing
and combining. The technical development in this area can be considered very
significant. The first computers were physically verylarge; their actual size was easily
tens of metres.?® Today, an effective computer fits in our purse and even pockets.
Not only has it become easier to carry and place the computers and information
technologies, but they have also become affordable for the wider public. Against
this background, it is quite obvious why the fear of Orwell’s “Big Brother” reached
new proportions in the 1960s.

When looking at the progress taking place in the 1960s, it can be argued that
a similar transition period is taking place today. Quite often the significance of
contemporary developments is overestimated. However, the consequences of the
current progress can hardly be overestimated: the rapid growth in the number
of street cameras, drones, mobile phones with cameras, efficient means for data

232 A-R. Wallin & P. Nurmi, Tietosuojalainsddddntd, (Lakimiesliiton kustannus, 1990) 1-7.

233 Ibid.

234 See for example Privacy International, What is Data Protection, available on the internet < https://
privacyinternational.org/node/44 > [last visited 14.8.2017]. For the developments in Europe, see also De

Hert, P. & V. Papakonstantinou, “The rich UK contribution to the field of EU data protection: Let’s not go
for “third country” status after Brexit” in Computer Law & Security Review 33 (2017), 355—356.

235 A-R. Wallin & P. Nurmi, Tietosuojalainsdddinto, (Lakimiesliiton kustannus, 1990) 3-5.
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transfers and expanded use of social networks etc. New technologies are providing
possibilities to record everyday life, combined with the ability to transfer and
distribute this data rapidly and very efficiently. This progress has culminated into
a present state where it is said that we live in a network society.23

When the main development in the 1960s was the extent and ease of data
collection and the possibility to combine data from different sources, while the
key issue today seems to relate to the nature of the data, which new technologies
enable us to collect, save and distribute. Recording your schoolteacher lecturing
the class differs significantly from information about, for example, the books she
has borrowed or bought on any particular day. Furthermore, new technologies not
only allow you to monitor what books you have bought, but even more precisely to
have information on which articles caught your attention in today’s online paper,
etc. The data subject themselves might not even know the conclusion drawn from
the personal information his or her online behaviour reveals to a data controller.23

2.2 LEGISLATIVE DEVELOPMENTS IN THE EU

As was mentioned, the protection of personal data and data files is a rather new
phenomenon.23® The Council of Europe Convention for the Protection of Individuals
with regard to Automatic Processing of Personal Data (Convention 108) was the first
European legal framework for the protection of personal data.2? This Convention
was also the first international legally binding instrument in the field of data
protection and some non-European countries have also accessed Convention 108.
When contextualising this progress, it should not be forgotten that Convention 108
was opened for signatures only in January 1981.24° Achieving this goal took four
years of negotiating.

At this stage, 51 contracting parties have ratified the Convention, with the latest
ratifying party being Tunisia, which ratified the Convention in July 2017.24 Even
though the first international instrument regulating data protection is 37 years old,

236 A. Saarenpéi, “Legal Infomatics Today — The View from the University of Lapland”, in A. Saarenpéé & K.
Sztobryn (eds.) Lawyers in the Media Society, The Leal Challenges of the Media Society, (Lapin yliopisto,
2016), 10—16.

237 For profiling, see M. Hildebrandt, “Who is profiling who? Invisible Visibility”, in S. Gutwith; Y. Poullet; P.
De Hert; C. de Terwangne & S. Nouwt, Reinventing Data Protection (Springen, 2009).

238 L.A.Bygrave, Data Protection Law, Approaching Its Rationale, Logic and Limits (Kluwer Law International,
2002) 2.

239 Convention 108 and Protocol, available on the internet < www.coe.int/en/web/data-protection/convention108-
and-protocol > [last visited 15.8.2018].

240 Convention 108 and Protocol, available on the internet < www.coe.int/en/web/data-protection/convention108-
and-protocol > [last visited 15.8.2018].

241 Convention 108 and Protocol, available on the internet < www.coe.int/en/web/conventions/full-list/-/
conventions/treaty/108/signatures?p_auth=XniqwlWa > [last visited 15.8.2018].
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the first national laws protecting personal data were drafted in Europe in the 1970s;
that is ten years earlier. For example in Germany, a first data protection law was
passed in the region of Hesse in 1970.242 In Sweden, a national law on the protection
of personal data was passed in 1973, with Sweden being the first country to enact a
national data protection law.243 In other Nordic countries, data protection laws were
adopted at the end of the 1970s and the beginning of the 1980s.244 In France, the Loi
relative a l'informatique, aux fichiers et aux libertés entered into force in 1978.245

Already before the conclusion of Convention 108, there had been some attempts
in Europe to find common ground on data protection principles, both in the private
and public sectors. For example, the Council of Europe adopted two Resolutions
relating to this topic at the beginning of the 1970s.24

The European data protection regime is under an extensive transition period
at the moment. The first instrument regulating data protection in the European
Union was Directive 95/46/EC on the protection of individuals with regard to the
processing of personal data and on the free movement of such data.2” Many of the
solutions adopted earlier in the French legislation (Loi relative a linformatique,
aux fichiers et aux libertés) formed guidelines for the Data Protection Directive.2#
The Data Protection Directive has not been applicable from 25 May 2018 when the
application of the General Data Protection Regulation began.>+

The Data Protection Directive provided a general legal framework up until May
2018 for the processing of personal data in the European Union.?° An interesting
detail in the process towards said Data Protection Directive is the fact that the
Commission amended its proposal as regards the formal distinction between the

242 See for example Privacy International, What is Data Protection, available on the internet < https://
privacyinternational.org/node/44 > [last visited 14.8.2017].

243 P. Seipel, “Sweden”, in Blume (ed.) Nordic Data Protection, (Kauppakaari, 2001), 116.

244 P. Blume, “Denmark”, in Blume (ed.) Nordic Data Protection, (Kauppakaari, 2001), 11; A .Saarenpéd,
“Finland”, in Blume (ed.) Nordic Data Protection, (Kauppakaari, 2001), 42; D.W. Schartum, “Norway”, in
Blume (ed.) Nordic Data Protection, (Kauppakaari, 2001), 78.

245 See for example L.A. Bygrave, Data Protection Law, Approaching Its Rationale, Logic and Limits (Kluwer
Law International, 2002); For the recent developments in the EU, see B. Custers, F. Dechesne, A.M. Sears, T.
Tani & S. van der Hof, “A comparison of data protection legislation and policies across the EU” in Computer
Law & Security Review 34 (2018), 234—243.

246 CoE, Committee of Ministers (1973), Resolution (73) 22 on the protection of the privacy of individuals vis-
a-vis electronic data banks in the private sector, 26 September 1973; CoE, Committee of Ministers (1974),
Resolution (74) 29 on the protection of the privacy of individuals vis-a-vis electronic data banks in the public
sector, 20 September 1974.

247 The ongoing reform process regarding data protection legislation in the European Union will be discussed
in more detail in Chapters IV and VIL.

248 Bygrave, Data Protection Law, Approaching Its Rationale, Logic and Limits (Kluwer Law International.
The Hague, 2002) 5.

249 For an academic analysis of the GDPR negotiations, see A. Rossi, “How the Snowden Revelations Saved the
EU General Data Protection Regulation” in The International Spectator Italian Journal of International
Affairs 53(2018), 95—111.

250 From May 2018 onwards the processing of personal must be carried out in accordance with the General Data
Protection Regulation.
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rules applying to the public and private sectors. This was done at the Parliament’s
request.>*

Besides the general legal framework there are several specific regimes for data
protection and also sectoral legislation. An example of the sectoral legislation is
EU Institutions’ Data Protection Regulation (and its predecessor, Data Protection
Regulation), which regulates the processing of personal data by the Union
institutions. The former Data Protection Regulation followed the solutions adopted
in the Data Protection Directive. This Regulation was also renewed in the course
of the recent data protection reform.

The European legal framework, which is briefly covered in this section, illustrates
that EU-level regulation of data protection is comprehensive. It follows that data
protection legislation has, or at least should have, similar features in all Member
States. Based on Convention 108, the similarities should be detectable in the
legislation of other European states.

As was the case with the right of access to documents, the culmination point
for the development of data protection has been its recognition as a fundamental
right. At the latest, this took place when the Charter of Fundamental Rights of the
European Union entered into force. The Charter clearly stipulates that everyone has
theright to protection of personal data. Before this culmination point, the protection
of personal data was seen as an element of privacy. Privacy, in turn, has enjoyed a
rather unchallenged position as a fundamental right for a long time. For example,
Article 8 of the European Convention on Human Rights provides everyone with the
right to respect for their private and family life, home and correspondence. Privacy
has long been recognised as one of the corner-stones of modern Western society.>?
Quite interestingly, the right to privacy can also be linked with developments leading
society towards a more individualistic culture.?s8 The scope and the limits of privacy
are under constant debate and the further we are from the hard core of privacy,
the more complex the questions become. The first attempts to define privacy can
be placed in the United States, where this happened in close connection with the
growing power of the press and the increasing influence of journalists.?54

251 Commission of the European Communities, Explanatory Memorandum com(92) 422 final, p. 2.

252 A-R. Wallin & P. Nurmi, Tietosuojalainsddddnts, (Lakimiesliiton kustannus, 1990) 1—7. For the global
dimension of the development, see Benediek, A and M. Romer, “Externalizing Europe: the global effects of
European data protection” in Digital Policy, Regulation and Governance 21 (2019), 32—43.

253 C. Bennet & C. Raab, The Governance of Privacy - Policy instruments in global perspective, (Ashgate
Publishing Limited, 2003) 14-15.

254 A-R. Wallin & P. Nurmi, Tietosuojalainsdddintd, (Lakimiesliiton kustannus, 1990) 4.
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3. CONCLUDING REMARKS ON THE DEVELOPMENT
OF THE RIGHTS EXAMINED IN THIS THESIS

This chapter has examined and explained some of the developments and different
phases in the evolution of the transparency and data protection regimes in the
European context. Next, the concluding section will examine some of the most
significant similarities and differences in the evolution of these two rights.

Looking at the right of access to documents, it is easy to identify certain phases
in its evolution, with the first phase covering the time from its emergence to the
1990s. This rather long period is characterised by relative silence of this right,
despite the birth and existence of it, still lacking a more general breakthrough in
the wider European context. While quietly and firmly strengthening its place in the
Nordic countries, it did not have wider recognition in Europe. The second phase
is characterised by the relatively rapid breakthrough in European countries and
in the European Union institutions. It can be argued that at the moment we are
living the third phase of the evolution; access to documents has not only become
recognized as a right more extensively in Europe, but it is also firmly approaching
its status as a fundamental right on more general level.

The evolutionary process of the right to protection of personal data is slightly
different. It is not characterized by clearly separable phases. Its development has
a close and logical connection with the progress of related technologies. Therefore,
it also seems quite natural that its emergence throughout Europe has taken place
approximately at the same time, starting from the 1970s.

From a legal point of view, it is possible to distinguish the periods when data
protection was considered a part of privacy from the current situation marked by
the acceptance of protection of personal data as an individual fundamental right.
Despite the differences in the development processes, the culmination point of both
access to documents and data protection is the same; fundamental right status.
However, it seems like the concept of data protection will keep evolving further
while the public access principle seems more stable. This is due to the constantly
evolving technological environment. As an example of the further fragmentation
of the concept of the protection of personal data, the “right to be forgotten” can be
mentioned. Without elaborating this further, it suffices to note that certain elements
of the protection of personal data are gradually gaining increasingly attention as
independent elements.?5

255 As arecent example of this fragmentation, see for example W. Li, “A tale of two rights: exploring the potential
conflict between two rights to data portability and right to be forgotten under the General Data Protection
Regulation” in International Data Privacy Law 8 (2018) and J.C. Buitelaar, “Child’s best interest and
informational self-determination: what the GDPR can learn from children’s rights” in International Data
Privacy Law 8 (2018).
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Besides the differences in the evolutionary process itself, another clear difference
between these two rights is that the protection of personal data has alonger common
European history, while access to documents is actually an older concept, but was
originally recognized only in a very limited number of European countries. When
comparing the development of data protection and transparency, one of the most
significant and apparent differences derives from the way they have been rooted in
the European ground. While data protection has a relatively long historyin European
countries, access to documents is a newcomer. Naturally, both data protection and
access to documents are rather “newkids on the block” when examining fundamental
rights from a more general and wider perspective.

This chapter has differentiated the developments of these two rights and provided
some explanations for it. However, it does seem that, in essence, the emergence of
both of these rights has been launched by technological changes. While this is quite
clear regarding data protection, we can also find a technological innovation behind
the genesis of transparency legislation; namely printing. This observation sets an
excellent ground to question why data protection development took place relatively
simultaneously in different European countries when this was not the case regarding
the right of access to documents.?% The answer can be sought from a number of
factors. One of the most apparent explanations relates to globalization. In a sense,
Europe has become “smaller” when compared with the situation in 1776. One of
the main questions in the early phases of protection of personal data was precisely
the free flow of data between different European states as transborder data flows
had become quite ordinary. Access to documents did not face similar issues in its
early stages and, due to the different nature of this right, corresponding questions
have not arisen in its later developments either.

However, we can seek another and even more interesting explanation from
cultural and societal reasons. Developing technologies created pressure to protect
one’s privacy including personal data, as explained earlier in section 2.1. When this
happened, privacy was already considered as a right requiring protection and it also
needed to be protected in the changing environment. However, the technological
inventions behind the laws regulating the freedom of press did not create pressure to
open official files to the public. Printing did, however, enable the birth of mass media.
Freedom of press can of course be realized without access to official documents, even
if it can be argued that some of the core functions of this right are left incomplete
without access to relevant public sector information. However, the urge to have
access to official documents did not follow from the existing societal setting, but it
had to arise from society. Thus, it can be argued that the pressure leading towards

256 See for example C.Uhr, Antti Chydenius 1729-1803, Adam Smithin Suomalainen edelldkéavija, (Helsinki,
1965). Uhr argues that Chydenius and his thoughts would have become better recognized and received if
the scene had been Paris or London instead Sweden.
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regulation regarding access to documents is rather based on cultural and societal
changes, and the relatively slow expansion of this right can be explained by cultural
and societal differences in different European states.
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CHAPTERIII

TRANSPARENCY

This chapter will examine some of the core concepts of European transparency
legislation. While these concepts are presented in the general framework of the
European transparency regime, the purpose of this chapter is not to give an
exhaustive picture of the regulatory framework. Instead the focus will be on selected
concepts. These concepts will play a significant role later in this thesis, when the
tension between transparency and data protection will be tackled. At that stage, it
will be fundamental to understand the dimensions of these concepts as well as how
they function in the European legal framework. Therefore these concepts must first
be identified and thereafter elaborated.

First, a general overview of the foundations of European transparency regulation
will be provided. The basis to consider the right of access to documents as a
fundamental right will be examined. Also, the relationship between transparency
and democracy will be touched upon. More detailed analysis of this relationship
will be provided in the concluding chapter. The latter part of this chapter will cover
some of the most significant concepts of transparency legislation and examine how
they are to be understood in the European legal framework. First, the definition
of a document will be studied and this will be followed by the identification and
elaboration of the core principles of transparency regulation. These principles are
the soul of the legislation; not always apparent, but always present. Without a
thorough understanding of these principles, one cannot fully comprehend European
transparency regulation. A significant part of the content of these concepts is drawn
from the case-law of the Court of Justice of the European Union and the preparatory
work of the transparency legislation. The structure of this chapter and the manner
which the key concepts are presented in this thesis serve mainly for the purposes
of this thesis.?”

Before engaging to this discussion further, it must be underlined that the
European Union does not have the competence to harmonize legislation on access to
documents in Member States.?5® European Union transparency legislation therefore

257 For comprehensive presentation of the Transparency Regulation, see B. Driessen, Transparency in EU
Institutional Law: A Practitioner’s Handbook, (Kluwer 2012). This presentation reflects, however, the
personal views of the writer and approaches transparency in a rather restrictive manner.

258 See Article 5 TEU; Article 15 TFEU. See also for example Article 29 Data Protection working party, “Opinion
2/2016 on the publication of Personal Data for Transparency purposes in the Public Sector”, 1806/16/EN WP
2309, p. 2. WP29 clearly takes the approach that the said opinion on transparency in the public sector does
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applies only to the Union institutions. It follows that Union should not regulate how
personal data is disclosed based on public access to documents legislation in Member
States either.?s? Transparent administration is a relatively new phenomenon in the
EU context. Transparency and open governance do not have a long tradition in
the European Union institutions and for a long time the presumption was rather
secrecy and non-disclosure of information. Some relics of this thinking still exist.2

1. TRANSPARENCY IN THE EUROPEAN LEGAL
FRAMEWORK - A FUNDAMENTAL RIGHT OR
AN ESSENTIAL ELEMENT OF DEMOCRACY

This thesis examines the right of public access to documents as a fundamental
right. Its status as a fundamental right in the European Union was controversial
still some years ago and its final emergence in the field of fundamental rights has
taken place only very recently. While the angle of this thesis builds on the tension
between the two fundamental rights, an alternative approach would have been to
examine the right of public access documents as an essential element of democratic
society. This section will first elaborate the right of public access to documents
as a fundamental right. Thereafter a brief overview of the relationship between
transparency and democracy will be given. More detailed analysis of democracy as
onethe Transparency Regulation’s aims will be conducted in the concluding chapter.

1.1 TRANSPARENCY AS A FUNDAMENTAL RIGHT

The nature of the right of access to documents was widely debated before the Charter
of Fundamental Rights entered into force. There was not a solid understanding that
the right of access to documents was fundamental right. Even though many of the
Member States recognized it in their constitutions as a right, it was not unanimously
accepted as fundamental right in the European Union.2** Some dissenting opinions

not address the question of which information should be available based on national legislation in Member
States. For the scope of Union law, see also case C-207/16, Ministerio Fiscal, ECLI:EU:C:2018:788.

259 For a different approach, see M. Koillinen, “Oikeudesta anonyymiin julkisen vallan kéyttéon”, in Lakimies
1 (2016), 26—53.

260 See for instance A. Bicarregui “Rights of Access under European Union Law” in Coppel (ed.) Information
Rights, Law and Practice, (Oxford, 2010), 93; see also B. Driessen, “The Council of the European Union
and access to documents” in European Law Review 30 (2005), 679—696.

261 Inasurvey conducted in 2005, it was discovered that 10 out of 24 Member States’ constitutions acknowledged
access to documents as a right. In four other Member States’ constitutions, it was formulated as a duty for
authorities to release information.
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might still exist. However, with the entry into force of the Charter of Fundamental
Rights, there is no longer room for a real dispute over the nature of the right of
public access. It is a fundamental right. However, the Charter recognizes public
access to documents as fundamental right only in relation to the EU institutions.
Hence, those Member States which do not recognize public access to documents
as a fundamental right may preserve their approach. In other words, public access
to documents might still not be recognized as a fundamental right in the European
Union on the level of all Members States, but the angle of the variance has twisted;
its’ nature cannot be denied when the focus is on the EU institutions.

Even if public access to documents is not recognized as a fundamental right
in all European legal systems, this does not imply that it would be unknown in
such cases. The right of access to public documents indeed has institutionalized
status in most of the Member States. It is considered a legal principle in many
of the European Union Member States. Sometimes it might be formulated as a
responsibility on authorities to actively disclose information or it might be explicitly
formulated as one’s right of access to documents. In both cases, it establishes the
right to know for the public.262

1.1.1LEGAL BASIS

Before the Charter of Fundamental Rights entered into force, the right of access
was explained as a fundamental right partly based on its legal basis, which was set
in EU primary legislation. The legal basis for public access to documents is briefly
examined next.

The legal basis for public access to the EU institutions’ documents was laid
down in the Treaty on the Functioning of the European Union. However, the
current Transparency Regulation was drafted while the Treaty of Amsterdam was
still in force and its legal basis is therefore drawn from the Amsterdam Treaty. An
attempt to reform the Transparency Regulation has taken place and the negotiations
for the recast process of the Transparency Regulation was launched in 2008.2%
Unfortunately, the negotiations have not advanced for years and it seems unlikely
that this would change in the near future. Even the so-called “lisbonisation” of the
Transparency Regulation has not been carried through, and therefore the legal
basis for the Transparency Regulation is still drawn from the Treaty of Amsterdam.

262 H. Kranenborg and W. Woermans Access to Information in the European Union — a Comparative Analysis
of EC and Member State Legislation (Europa Law Publishing, 2005), 10. See also for example T. De Freitas,
“Administrative Transparency in Portugal”, in European Public Law 2(2016), 667—688.

263 Commission Proposal for a Regulation of the European Parliament and of the Council regarding public access
to European Parliament, Council and Commission documents COM(2008) 229 final (30.4.2008).
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Thelegal basis for public access to documents has stimulated some commentaries
on the nature of said right. It has been suggested that the right to information is not a
universal right. The precise meaning of this statement is unclear, but this argument
has been justified with the formulation of Article 255 of the Treaty of Amsterdam.2%+
According to the Treaty of Amsterdam, the right of access to documents can be
limited on the grounds of private and public interests. However, these limits have
to be defined in law.2%s The Treaty on the Functioning of the European Union
contains a similar provision.26

In other words, the legal basis clearly entitles the Council, together with the
European Parliament, determine the limits for the right of access. This must be
done in a legislative procedure. This might seem to limit the right of access to
documents, but actually, it underlines the nature of the said right as a fundamental
right. Stemming from the common European heritage, and even more importantly,
from the Charter of Fundamental Rights, the restrictions to fundamental rights
must be laid down by law.2” It is acknowledged that sometimes there might be a
need to balance two fundamental rights and restrict the scope of one or the other
- or maybe even both - in order to apply them simultaneously, while the essence
of both rights should be preserved.2%®

It therefore seems that the requirement to define the limitations in law legislated
in ordinary legislative procedure actually emphasizes the fundamental nature of
the right of public access. It implies that the institution cannot diverge from the
Transparency Regulation by enlarging, for example, the scope of the exceptions in
their internal rules of procedure. This seems even more clear after the entry into
force of the Lisbon Treaty, which specifically articulates that the institutions’ internal
rules of procedure are to be in accordance with access to document regulation.2*
Thus the sole fact that there can be limitations to the right of access to documents
cannot be considered to decrease the status of the said right.

264 See for instance V. Deckmyn, Guide to European Union Information, (European Institute of Public
Administration, 2003), 5.

265 According to Article 255(2) “General principles and limits on the grounds of public or private interest
governing this right of access to documents shall be determined by the Council, acting in accordance with
the procedure referred to in Article 251 within two years of the entry into force of the Treaty of Amsterdam”.

266 According to Article 15(3) of the Treaty of the Functioning of the European Union “[...] General principles
and limits on grounds of public or private interest governing this right of access to documents shall be
determined by the European Parliament and the Council, by means of regulations, acting in accordance with
the ordinary legislative procedure. Each institution, body, office or agency shall ensure that its proceedings
are transparent and shall elaborate in its own Rules of Procedure specific provisions regarding access to
its documents, in accordance with the regulations referred to in the second subparagraph”.

267 Article 52(1) of the Charter of Fundamental Rights.
268 See Chapter I.

269 Art. 15 of the TFEU stipulates that “each institution, body, office or agency shall ensure that its proceedings
are transparent and shall elaborate in its own Rules of Procedure specific provisions regarding access to
its documents, in accordance with the regulations referred to in the second subparagraph”.
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And lastly, if the intention with the universal right was to indicate that there is
no such thing as unlimited access to all documents, this is true. And it is equally true
that such aright would not be feasible. The advantages of transparent administration
are recognized in the legislation, and good administration derives partly from the
transparency. But this does not equal an all-encompassing transparency. It is equally
important to protect certain interests and protecting these interests might in some
cases require non-disclosure of some parts of the document. Such interests could
relate, for example, to international relations or military matters. In some cases,
the protection of personal data could be such an interest. When the exceptions
to public access to documents are based on such interests and are first clearly
defined and thereafter narrowly applied, the exceptions rather serve the core idea
of transparency than diminish its purpose.

1.1.2 CHARTER OF FUNDAMENTAL RIGHTS

If the right of access to documents was earlier explained as a fundamental right
based on its legal basis, the necessary institutional support for the full recognition
was gained at the highest possible level when the Charter of Fundamental Rights
entered into force.?° After the entryinto force of the Treaty of Lisbon?7, the Charter of
Fundamental Rights became equally binding and valued with the founding treaties.

Article 42 of the Charter guarantees that “any citizen of the Union, and any
natural or legal person residing or having registered office in a Member State, has
a right of access to European Parliament, Council and Commission documents”.
The right of access covers the documents held by institutions, bodies, offices and
agencies of the Union despite their medium. Thus, public access to documents is
to be considered a fundamental right in the administrative context of the European
Union. However, this approach cannot necessarily be extended to the Member States
of European Union, which all have different administrative traditions.

To conclude, in the wider European context, the status of the right to information
is still somewhat of a blur.?2 Not all of the Member States recognize the right to
information as a fundamental right. This is the case for example in Germany and
in Slovenia. However, this does not necessarily imply that the weight placed on

270 For institutional support, see Chapter I section 1.1 and in particular Dworkin, Taking Rights Seriously,
(Duckworth 1977) 39—45, 64—68.

271 The Treaty of Lisbon entered into force 1 December 2010.

272 For wider European approach, see also ECtHR 14 April 2009, Tarasag a Szabadsagjogokért v Hungary,
Application No 3734/05 and ECtHR 26 May, Kenedi v Hungary, Application no31475/05. The case-law of
the European Court of Human Rights suggests that Article 10 of the European Convention on Human Rights
contains an element of right of access to documents held by authorities or public institutions.
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transparency in a democratic society is overlooked in such cases. In Slovenia, for
example, transparency is highly valued in the national legislation.2”

1.2 TRANSPARENCY AS A PREREQUISITE FOR A WELL-
FUNCTIONING DEMOCRACY

While data protection legislation has emerged simultaneously in European states,
regulation relating to public access to documents has developed with very different
paces in different parts of Europe. The first pan-European instrument (Convention
205) was opened for signatures only in June 2009 and it will enter into force 