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L eft ro right: Douglas G. Schultz of the Albright-Knox, S tephen Wei! of the Hirshhom Museum 
and Alan C. Birnho/z. 

Looking at Art and the Law 

A
s popular interest both in arts 
a nd in the law has steadi ly 
grown over the past 20 years , 
a new legal specia lty- art law 

- has come into its own. Art law case­
books are be ing written and law schools 
now routine ly inc lud e art law courses 
amo ng their electives. Recog nizing these 
developments. UB Law Schoo l. togethe r 
with the University's De partment o f A rt 
His to r y a nd th e Albrig ht-Kno x A r t 
Galle ry. spo nsored a series of fo ur lec­
tures o n .. Art a nd the Law .. last spring . 
Mo re than 200 people filled the galle ry's 
audi torium to hear natio nally known ex-

By Alan C. Birnhofz 

Alan C. Birnholz. Ph.D .. an associare profes­
sor of art hL~to1:t• at VB. is a rhird-year law 
studem. 

perts disc uss some o f the legal rami fica­
tio ns surro unding works o f art and the 
indi viduals who create , sell , purchase 
and expe rience those works . 

T he series o pened with Stephen Wei!. 
de puty director o f the Hirshhorn Muse­
um and Sculpture Garden. Smithsonian 
Institutio n, who led the aud ience through 
what he called the .. st range intersectio ns .. 
where art and the law mee t. Wei! ra ised 
general questions (Is art speec h? ls art 
a lways property?). spo tlighted situatio ns 
almost certa in to ra ise thoughts aht)Ut 
legal implicatio ns (art that desecrates the 
flag o r damages the subjec t's reputatio n : 
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art someone alters afte r the artist com­
pletes it) , noted the expa nsio n of statu­
to ry law with respect to art a nd artists 
(California's Art P reservatio n Act , New 
York's A rtists' Autho rship Rights Act , and 
the movement toward legislating .. mo ra l 
righ ts .. ), and explained how partic ula r 
works in the Albright-Knox could be seen 
as rich in form . color. texture . conte nt ­
and law. 

Wh at rig hts an d whose r ig hts . Wc il 
asked . co me into p lay in Wesse lmann·s 
.. St il l Life #20:· a wo rk th<:H is a ll Wesse l­
mann and also pa rt Mondrian - o r. to bt: 
correct. a lso part Mond rian r0production. 



Afte r Weillaid out the art-law territory, 
the next two speakers focused on speci­
fi c th emes. Gilbert Edelson, administra­
tive vice president and counsel for the Art 
Deale rs Associatio n o f America, took a 
critical look at the art marke t and at the 
prices th e ma rke t gene rates fo r no te­
worthy paintings and sculp tures. 

Van G ogh's .. Irises:· for example , re­
cently sold for an astonishing 554 million. 
A Monet that fi ve years ago would bring 
in $2 million to $3 million now costs four 
to five times as much. Ede lson listed some 
causes for these sky rocke ting prices. 

Collecting grea t a rt has never been a 
poor ma n's ho bby, he observed . lt has a l­
ways been ex pe nsive. Also, the Japanese 
are aggressively buying ar t today. Not to 

be overlooked is the social cache t art has, 
which many people continue to prize. And 
institutions like Sotheby's do not just sell 
art- they auction it off at dramatic events 
tha t push prices ever upwa rd . 

Yet most art does not appreciate in val­
ue, Edelson cautio ned. Nor does the art­
ist's death tend to li ft the prices that his 
or her works can command - a po pular 
myth. Edelson also pointed out the paltry 
sums the overwhelming majority of artists 
earn in the art market. According to Edel­
son, attempts in Californ ia a nd in the U.S. 
Congress to bring a percentage of resale 
profits back to the original artist have not 
been successful. 

Counterfeit art - fakes, forge ries a nd 
copies- was th e to pi c o f Jo hn Merry­
man , Sweitzer Professor o f Law. Eme ri­
tus. at Stanford Un iversi ty. Me r ryman 
inveighed against counterfeit art as not 
authentic , as likely to mislead our efforts 
to gain a sense of our past and therefore 
of o urselves. Despite the harm that coun­
te r fei t artworks cause. there is a wid e­
s pread te nd e ncy to ro manti c ize th e 
co unte rfei te r, he said . 

As examples. Merryman cited books 
such as C lifford Irving's Fake.' and Tom 
Keating's [he Fake :1· Progress. Merryman 
also noted how judges sometimes roman­
ticize and even excuse the co unterfe ite r . 
c iting J ustice Arnold Fein's comm ents 
abou l David Stt.!in in State 1'. Wright Hep­
hum Wehster (ia llel:l'. Ud .. M Misc.2d 

M r. Wei/lays our art law territory. 

423.314 N.Y.S.2d 661 (Sup. Ct. 1970). 
Today, counterfei t artworks abound in 

the most legitimate settings, according to 
Merryman. Nelson Rockefeller promoted 
the m , museum shops sell the m, a nd con­
temporary artists such as Elaine Sturte­
vant and Mike Bidlo make the ir mark by 
making copies of o ther artists' works. 

The final lecture, by Barba ra Hoffman. 
honorary counsel, College Art Associa­
tion of America , returned to a broad over­
view o f art law. Hoffman spoke at a time 
whe n art Jaw was in the news. A few clays 
before this lec ture, and after years o f 
controversy and legal ba ttles . Richa rd 
Serra's .. Titled Arc .. was dismantled and 
removed from Federal Plaza in New York. 
According to Hoffman, a decisio n by the 
Second Circuit Court of Appeals in May 
1988 (847 F.2c 1045) perm itted the Gen­
eral Services Administration to ta ke so 
unusual and omin ous a step. 

Hoffman no ted, however, tha t paint­
ings and sculptures have been at the cen­
te r of similar controve rsy and attac k in 
the recen t past. A lan Sonfis t's .. T im e 
Landscape of St. Lo uis'' was bulldozed . 
David Ne lson's portrait of Chicago's late 
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Mayor Ha rold Washingto n in d rag was 
seized and damaged . ''Avant-garde a rt is, 
by its nature, diffic ult , o fte n o ffe nsive. 
a nd likely to ra ise thorny constitutio na l 
question s~· she said . 

.. Is art speech? An answer in the nega­
tive becomes tempting for those who are 
pu t off by art's diffic ulty, have little love 
for art's offensiveness, a nd wish to divest 
art of the freedom o f expression tha t the 
F irs t Amendment gua rantees:· she said. 

In the first lecture, Stephe n Wei! won­
dered if the combination of art , intimate­
ly bound to feeli ngs, and law. embodying 
rules of conduc t , constitu ted an oxymo­
ro n. By the time Ho ffma n end ed the 
se ri es, many in the aud ience bega n to 
rea l ize how m uch a rt an d law over­
la pped. Whil e th ese lectures re vea led 
what the law does- and might do - for 
art, it would be inte resting to ex plore 
what art does- and might do - for the 
law. • 

In addition to the sponsors hwed in the article. 
the lecture series also receil'ed generous .finan­
cial support ji'om the SUNYAB Facultr In.~ti­
wte ol Arts and Le iters and 111'0 law tirms ­
Saperston ('?- Day. PC.. and Hodgso11. Rus.1. 
Andrews. Woods and Gooc(,•ew: 
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