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THE INDIVIDUAL AND INTERNATIONAL LAW

Alona E. Evans

Introduction. Ambiguity has charac-
terized the relationship of the individual
to international law, However, it is an
ambiguity which is gradually dissipating,
or at least clarilying, as the international
community becomes increasingly aware
that “[i]n the international as in the
internal order, human values are the
reason behind the legal rule.” In tradi-
tional international legal theory, the
state was the subject of international
law; the state had rights and duties
under this system and the standing to
protect its interests. In recent times, the
state’s primacy has had to be shared
with  the international organization,
recognized unquestionably as a subject
of international law since the Interna-
tional Court of Justices Advisory
Opinion in the Bernadotte Case.?

But eyen at the height of philosophi-
cal dedication to the Hegelian primacy

of the state in the international order,
exceplions to the rule were made for
some¢ individuals, The pirate on the
hounding main, the blockade runner,
the contraband carrier, the violator of
the laws of war have long been recog-
nized as “subjects of international
dutics.”® In the broad area of state
responsibility  for the protection of
alicns—despite  traditional theory in
which an injury to the alicn is subsumed
o an injury to his state—Professor
Bishop points out:
it will be seen that in practice
claims are frequently thought of
as those of individual claimants,
and that in such aspects as the
mcasure of damages, waiver of
claims, etc., the resulls are in
closer accord with a recognilion
of the individual’s rights under
intecrnational law than with the
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logical consequences of the pre-

mis¢c that individuals have no

rights under international law.*

It is cerlainly arguable that the refu-
gee, often stateless and living under the
jurisdiction of the United Nations High
Commissioner for Refugees, is perforce
a subject of international law.> Whether
individuals become subjects of interna-
tional law by custom or as a gencral
principle of international law,® it is the
state which concedes this status. Simi-
larly, it is the state which can create this
status positively by conferment on the
individual by treaty, a point made clear
in 1928 by the Permanent Court of
International Justice in its Advisory
Opinion on the Jurisdiction of the
Courts of Danzig.” Bul two decades
before that opinion, stales were alrcady
prepared to grant the individual
standing lo enforce his rights interna-
tionally. Under the terms of the abor-
tive 1907 Hague Convention on an
International Prize Court, the individual
could bring both original and appellate
actions before this tribunal.® In the
same year, the Central American Court
of Justice was established, and here
again, the individual had standing to
appear.’ This court came to an end in
1917; but the idea of the individual’s
right to bring a complaint before an
international tribunal reappeared in the
provisions for the mixed arbitral tri-
bunals which were established under the
peace treaties after the Mirst World War.
Among them, the German-Polish Con-
vention of 15 May 1922 establishing a
Conventional Regime in Upper Silesia,
was held to permit the individual to sue
his own state.*®

The great thrust, however, toward
recognition of the active slatus of the
individual under international law and
toward the responsibility of the interna-
tional community for furthering that
condition has been a phenomenon of
the past three decades. 1t has been a
response, on the one hand, to revalsion
against the alrocilies commitled against

millions of people during the Second
World War and, on the other hand, to
the inchoate but deeply felt aspirations
of peoplesemerging from totalitarian or
colonial rule.

The Preamble of the United Nations
Charter spoke first of peace and next of
human rights. Article 1(3) of the charter
called for “promoting and encouraging
respect for human rights and for funda-
mental [reedoms™; and the “promotion
of human rights” was made a central
concern of the Economic and Social
Council. (arts. -02(2), 68). Where the
charter spoke in gencralitics, the Univer-
sal Declaration of Human Rights, in
1948, gave form to these generalities
and sct the course for substantive imple-
mentation thereof. The significance of
the dcclaration cannot be  over-
estimated. As Mrs. Roosevelt, [irst
American Representative to the United
Nations Human Rights Commission put
it: “It is a declaration of basie principles
of human rights and freedoms. . . serv-
[ing] as a common standard of achicve-
ment for all peoples of all nations.™ !

The declaration has been the frame
of reference for numerous trealies
spelling out specilic human rights. Like
the Declaration of Paris of 1850, which
eventually became the rule for maritime
states whether they were parlies Lo it or
not, so the Universal Declaration has
become, not “law™ in strict usage, but
rather a pervasive influcnce in national
constitution making and lawmaking'?
and in popular thinking,

The individual’s relationship Lo inter-
national law has been changing from
object to possessor of recognized rights
and duties under the law. These rights
and dutlies may have Lo be guaranteed or
cnforeed at the state level for want of
international machinery for these pur-
poses. Nevertheless, their existence and
the international communily’s commit-
ment Lo their furtherance have been
established.

Within this frame of reference, we
shall consider three aspects of the indi-



vidual’s relalionship to international
law: the individual as a concern of the
United Nations; the individual as a
concern of a regional organization; and
the individual as a concern of the
international community. These three
aspects of the subject are areas in
process of development.

The Individual as the Concern of the
United Nations. Concern for the individ-
ual as the possessor of rights is a hroad
charge on the United Nations.'® Imple-
menlation of this concern is one of the
functions of the Economic and Social
Council (arts. 02(2), 068). Within the
ambicence of the Council, the Commis-
sion on Human Righls has the responsi-
bilitics of making studies of human
rights problems, acting upon petitions
from aggricved individuals, and sub-
milting rccommendalions on policy to
the Council. The subject is also of
concern to other agencies associated
with the United Nations, such as the
Office of the High Commissioner for
Refugees and the International Labor
Organization. From time to time, the
General Assembly has appointed special
commitlees to deal with pressing issucs,
such as apartheid in South Africa.

The work of the United Nations in
promoting and protecting human rights
involves rescarch, investigation, legisla-
tion, and measures of control. For
example, seven studies of various Kinds
of discriminatory treatment of minori-
ties have been made under the auspices
of a subcommission of the Human
Rights Commission. The most recent,
entitled Racial Discrimination,®®  was
published in January in pursuance of
the observance of 1971 as the Interna-
tional Year for Action to Combal
Racism and Racial Discrimination. An
example of the invesigatory {unction is
seen in the work of the General As
sembly’s Special Commiltee to Investi-
gale  lsraeli  Practices  Affecting  the
Human Rights of the Population of the
Oceupied Territories,! 5 ‘I'his committee
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has held hearings in Western Europe and
the Middle East on the conditions of
refugees in areas under Israeli military
control and has visited refugee camps
located oulside these areas but ap-
parently not within them, The subject
will have a high priority on the Commis-
sion’s agenda at its next session.!®

The international community in gen-
cral, and the United Nations in particu-
lar, have been productive in the realm of
legislation relating to human rights. One
compilation indicates that some 50 con-
ventions or protocols directly bearing
on the subject have been concluded by
the United Nations and its agencies, the
Organization of American States, the
Europcan Community, and by special
international conferences.'”  Among
them are such instruments as the 1948
Convention on  the Prevention and
Punishment of the Crime of Genocide,
the 1949 1LO Convention on Right to
Organize and Bargain Collectively, and
the 1966 Inlernational Covenant on
Civil and Political Rights. 1t is relatively
casy, and often a gratilying activity, to
draft conventions, bul it is quite an-
other thing to persuade slales to ratily
them, and beyond thal, to act upon
them. Of these 50 human rights conven-
tions, 39 are in force. This figure is
deceplive, however, for the Convention
on Territorial Asylum is in force for
only ecight signatorics while, on the
other hand, the Supplementary Conven-
tion on the Abolition of Slavery is in
force for 89 states. It is interesting, in
the preseut company, to note that the
1949 Prisoners of War Convention and
the Convention [or the Protection of
Civilian Persons in Time of War have the
largest number of ratifications of the
50, 134 cach.'®

Any aliempt to analyze the signifi-
cance of this body of international
legislation on human rights would be a
Lime-consuming and possibly futile exer-
cise. Suffice it to observe that such
instruments as the four Geneva Conven-
tions constitute established inter-
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national law. Others, as with the Univer-
sal Declaration itself, may have only a
psychological impact on members of the
international community, serving as
programmatic stalements or, at the
most, as aspiration. On surveying this
legislation, one is compelled to conclude
that there is a plethora of it and that
ratification, implementation, and en-
forcement of present legislation should
preempt the attention of states and
international organizations in the next
few years rather than the drafting of
new legislation in this particular arca. As
Professor Lasswell has so cogently ob-
served with regard to human rights:
It is not enough to obtain wide-
spread concurrence on overriding
goals or on more particularized
standards to be applicd. Unless
there are clear expectations about
the identity of those who are
authorized to decide, the modali-
tics to be followed in the resolu-
tion of a controversy, and the
sanctions appropriate to the im-
permissible deviator from the pre-
scribed norms, the legal situation
remains incomplete.!®
The continuing problem of dealing
with apartheid in both South Africa and
Southern Rhodesia, a policy described
by the Sccretary Gencral as the “most
conspicuous mass violation of human
rights and fundamental frcedoms,”?°
demonstrates Professor Lasswell’s point.
Taking Rhodesia as a case history of
current interest, and given his criteria,
there has been relatively little doubt
that the United Nations was the agency
authorized to deal with Southern Rho-
desia’s commitment to a policy which in
terms of the charter constituted a threat
to peace. As for the “modalities,” there
were relevant human rights conventions
to serve as slandards, if not as rules of
law, as well as the processes available Lo
the United Nations under the charter.
The dilemma, however, has Jain in the
determination of appropriate sanctions
and measures for their cenforcement.

Here Professor Lasswell might have
added that the legal situation has to be
balanced against the political situation;
that is, balanced with respect to rela-
tions among the agents of enforcement
acting as members of the United Na-
tions and in terms of their assessment of
their own national interests vis a vis the
United Nations broader objectives.

Zimbabwe, as it is known to Lhe
Africans, is rich in minerals, agrarian
products, and cheap labor. As the area
has moved from “sel{-governing colony”
to sclf-declared independent republic,
the orientation of the dominant politi-
cal element has been a commitment to
unremitting apartheid. During the first 4
years of ncgotiations between the
United Kingdom and Southern Rho-
desia as to the terms of independence,
the United Nations had a “watching
brief,” so to speak, on behalfl of the
aggricved majority as well as its own
members. In June 1962 the General
Assembly found that the Rhodesian
situation was properly within the juris-
diction of the United Nations because
the arca qualified as a non-self-governing
territory.?!  Since then, the General
Assembly, the Security Council, the
Fourth Commitice, and the General
Assembly’s Commitlee on Decoloniza-
lion have engaged in exhortation and
condemnation of the Rhodesian au-
thorities as well as expostulation to the
United Kingdom.

When independence was unilaterally
declared by Rhodesia in November
1965, however, the Security Council
faced the question of action. Many
members demanded military measures
cither by the United Kingdom or by the
Security Council acting under article 42
of the charter. Others urged the use of
diplomatic and economic controls under
article 1. The latter view prevailed, and
for the fivst lime the United Nalions
resorled lo cconomice sunctions, The
Seceurity Council called upon members
to terminate cconomic relations with
Rhodesia, to refrain from selling arms



and other military materiel to them, to
cease supplying them with oil and petro-
leum products, and to refrain from
establishing diplomatic relations with
the “illegal authority” in Rhodesia.??
While primary reliance was placed on
economic sanctions, force was not
wholly disregarded. In 1966 the Se-
curity Council authorized the United
Kingdom “to prevent by the use of
force if neccessary, the arrival at Beira
[Mozambique] of vesscls rcasonably
beliecved to be carrying oil destined for
Southern Rhodesia™ and to “arrest and
detain the tanker known as Joanna V
upon her departure from Beira in the
event her oil cargo is discharged
there.”?3 Under this authorization, one
tanker of unstated lineage was reported
to have been stopped without inci-
dent.?*

In a resolution of 6 December 1966,
the Security Council spelled out the
scope of the economic sanctions, which
included agricultural and mineral prod:
ucts, military equipment of all kinds,
aircraft, motor vehicles and parts, as
well as oil and petroleum products.?®
On 29 May 1968 the Security Council
unanimously adopted a resolution im-
posing a general embargo on trade with
Southern Rhodesia®?®  and  reminded
members of their duty under article 25
of the charter to observe this embargo.
In 1970 the Security Council reaffirmed
the United Nations commitment Lo the
embargo.?”

During the 3 years of the genecral
embargo, the Rhodesian situation has
not markedly changed with respect to
either the status of the African popula-
tion or to the independence issue. The
primary reason is the refusal of South
Africa and Portugal to observe the
embargo; and there are other states
which, although overtly committed to
sanctions, engage in coverl lrade with
Rhodesia. Conscquently, the Securily
Council’s Sanctions Committee report
of last year foresaw the declining impact
of the cmbargo as a measurc of per-
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suasion short of force.?® On the other
hand, there is some reason to think that
the sanctions constitute a continuous
pressure which is beginning to wear thin
the Rhodesian intransigence.?® For one
thing, no state has rccognized the re-
gime, although South Africa and Portu-
gal maintain consular relations with
it.3% It follows, then, that recent con-
gressional approval of the Senale’s
amendment to the Military Procurement
Authorizations Bill, Fiscal 1972—re-
moving chrome ore from the list of
embargoed products, as proclaimed by
the President pursuant to the United
Nations Participation Act®!—will serve
to strengthen that intransigence.’?
Morcover, such congressional action

.would put the United States in the class

of admitted violators of article 25 of the
charter.

The Rhodesian situation can be as-
sessed in various ways. To date, re-
sponse Lo it probably demonstrates the
by no means original conclusion that
cconomic sanclions may nol be an
cffective long-term technique of control
because evaders will always emerge.
[ivasion becomes the more attractive
alternative to compliance as time passes,
especially where an embargo can be
almost as disadvantageous to the em-
bargoing stale as to the embargoed
state. However, response to the Rhode-
sian situation also demonstrates substan-
tial recognition by members of the
United Nations of their common inter-
est in and responsibility for protection
of human rights of masses of people,
particularly in a colonial area, and their
willingness to resort to sanctions for this
objective.

The Individual as the Concern of a
Regional Organization. The Southern
Rhodecsian case illustrates the United
Nations attempl to deal with individual
rights. We shall now consider the rela-
tionship of the individual to interna-
tional law at a regional level. The

European Convention on Human Rights -
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of 1950 binds 15 members of the
Council of Europe.®® The Convention,
which takes the Universal Declaration as
its point of departurc, is addressed to
the protection of substantive and pro-
cedural personal rights. As we have
already obscrved, conventions on hu-
man rights arc not unusual. The signifi-
cance of the European Convention,
however, lies in its provision of ma-
chinery for handling complaints of
alleged violations of its terms. Grand-
rath v. Federal Republic of Germany®*
illustrates this proteetive process.

Grandrath, a painter’s assistant by
trade and a Jehovah’s Witness by religi-
ous affiliation, refused to perform his
military service or substituted civilian
service on the ground that as a minister
of a religious scet he was exempted
from any such commitment. After he
pressed this defense unsuccessfully in
the administrative courts and continued
to refuse to perform substituted civilian
service, criminal proceedings were com-
nienced against him on the charge of
desertion. He was convicted and sen-
tenced to 8 months; on appeal, the
scnicnce was reduced to 6 months,
Grandrath then sought relief in the
Federal Conslitutional Courl which dis-
missed his complaint as “manifestly
ill-founded.”®* While serving his sen-
tence, he turned to another avenue of
redress. West Germany is one of 11
partics Lo the Convention which recog-
nize the competence of the European
Commission on Human Rights to re-
ccive petitions from individuals, groups
of individuals, and nongovernmental or-
ganizations.3 6

Grandrath petitioned the Commis-
sion, complaining that his rights as
guaranteed under articles 4, 9, and 14 of
the Convention had been violated by
West Germany. In particular, he argued
that he had been compelled to do
forced labor from which, as a minister,
he should be exempted (art. 4), that his
frecdoms of conscicnce and of religion
had been violated (art. 9), and that he

had been subjected to discrimination on
religious grounds (art. 14) in that
Roman Catholic and Protestant clergy
enjoyed the exemptions from which he
had been barred by reason of his be-
longing to a sect which could not afford
a full-time clergy.

The Commission held that this appli-
cation was admissible, that is, that his
contentions under the Convention war-
ranted examination on their merits (art.
27(2)). The Commission then proceeded
to try to effect a [riendly settlement of
the dispute (art. 28). When this move
proved unsuccessful, the Cominission
reported the case to the Committee of
Ministers of the Council of Europe and
to West Germany together with its
conclusion that there had been no viola-
tion of the Convention (art. 31). During
the 3 months following this report, no
effort was made by the parties to bring
the case to the European Court of
Human Rights (art. 48). It should be
observed that although the individual
docs not have slanding to inslitute
proceedings in the Court, the Commis-
sion or a mcmbcr state, including the
respondent,®? can do so on his behalf.,
After examining Grandrath’s situation,
the Commitice of Ministers concluded
that there had been no violation of the
Convention (art. 32). Adopting the
Commission’s report, they found that
under German law, the applicant could
have heen assigned Lo civilian service in
his hometown and would, thereby, have
been able to pursue his religious dulies
on the same part-time basis as he had
done prior to his call to military service.

In the 14 years from 1955 through
1968, the Commission received 3,895
applications from individuals directed
against stales and seven interstate appli-
cations. Of this number, 52 (49 individ-
ual and three mlcrslalz applications
were declared admissible.®® Most of the
complaints have been directed against
Austria, Belgium, and West Germany.
Eight cases were referred by the Com-
mission to the European Court of



Human Rights.®® These concerned pre-
ventive detention (Lawless), forfeiture
of political rights and limitation of
professional opportunity (De Becker),
cducational discrimination against a
linguistic minority (Belgian Linguistics
Cuse), unreasonable prolongation of de-
tention pending trial or delay in trial
process (Neumeister, Stégmiiller, Maiz-
netter, Wemhoff), arbitrary and dis-
criminalory arrest and trial procedure
(Delcourt).

How eflcctive is this institutional
structure in protecting the individual?
The Commission acccpled only 52 ap-
plications out of 3,452 applications on
which decisions were reached belween
1955 and 1968 and arrived at only three
““friendly settlements” during this
period. For its part, the Court heard
only eight cases in a dccade, and one
was dismissed as moot before decision.
Of the remaining cascs, the complain-
ants won three and lost four. For the
individual the process is time-consuming
not only because all local remedies
must be exhausted before the complain-
ant approaches the Commission, but
also because proccedings al these high
levels move with all deliberate speed.
Grandrath had been out of jail for 26
months before the Committee of Minis-
ters closed his casce. 1t must be observed,
however, that this process discourages
frivolous applications and cncourages
dedication and tenacity, among other
virtues,

A political factor has been wrilten
into the Convention which could mili-
tate against successful prosecution of
some cascs. Arlicle 15 authorizes partics
to lake “measures derogating from
[their] obligations under this Conven-
tion” under emergency conditions pro-
vided that the Council of Europe has
been previously notificd of the exis-
tence of the relevant legislation. As of
1968, 16 of the 18 members had done
50.%% The first case decided by the
Court involved a complaint against Ire-
land for preventive detention to which

707

Ireland took exception on the ground of
arlicle 15. The Court held for Ircland
because the state had complied with the
terms of the article (Lawless).

It is casy to overestimate or, on the
other hand, to deprecate cxperience
under the European Convention on
Human Rights. The statistics are not
necessarily the determinant here. For
example, there is the phenomenon of
“anticipatory action.” In several in-
stances a respondent state has acted to
change arbitrary judicial processes or
offensive legislation in anticipation of
an adverse decision by the Commission
or by the Court.®! A drastic version of
“anticipatory action” was resorled to
by Greece in December 1969 when this
state withdrew from the Council of
Europe in anticipation of being ousted
following an unfavorable report by the
Commission on charges brought by Den-
mark, Norway, Sweden, and the Nether-
lands to the effect that Greece was
mistreating political prisoners and other-
wise violaling human rights guaranteed
under the Convention. The promotion
and protection of human rights are
major commitments ol parlies to the
Statute of the Council of Burope which
provides in article 3 that cach state
“must aceept the principles of the rule
of law and of the cnjoyment by all
persons within its jurisdiction of human
rights and fundamental free-
doms. ... ™2 The violator of this ar-
ticle Taces suspension from the Counecil,
a request for voluntary withdrawal, or
ouster by the Council.*3 Parties to the
European Convention on Human Rights
are bound to observe the decisions of
the Commitlee of Ministers (art. 32(4))
and of the Court (art. 53). Nonobser-
vance carries the same penalties as are
provided under the statute.

Another phenomenon has been the
pervasive influence of the Europcan
Convention. 1t was invoked in some 322
judicial proceedings before national
courts of members from 1955 through
1968.4% If one bears in mind that in the
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international legal system, national judi-
cial processes supplement international
judicial processes, or supply lacunae
therein, then the record of the Euro-
pean system for protection of human
rights becomes signilicant.

The European system has a lot going
for it: the common cultural heritage of
members; the common legal heritage,
despite  the differences, often more
apparent than real, between the civil law
and the common law systems; and the
common commilment to mutual co-
operation in what is essentially a Euro-
pean Commonwcalth of Nations.
Whether this kind of system for the
proteclion of individual rights can be
constructed in other regions is a chal-
lenging proposition.

The Individual as a Concern of the
International Community. The third
aspect of Lhe relation of the individual
to international law, to be considered
here, concerns the individual as a sub-
jeet of international criminal law. We
mentioned  carlier  that  despite  the
theory that the individual is an object of
international law, there have been ex-
ceplions lor persons accused ol such
offenses as piracy or violalions of the
laws of war. The offense of aircralt
hijacking was added to this list on 14
October 1971, when the Convention for
the Suppression of Unlawlul Seizure of
Aireraft (Hijacking Convention) went
into force.*® Under customary interna-
tional law, states have universal jurisdic-
tion over piracy commilled on the high
seas or “in a place outside the jurisdic-
tion of any slate.”®® The four Geneva
Conventions appear Lo extend this juris-
diction by providing: “Lach High Con-
tracting Party shall be under the obliga-
tion to scarch for persons alleged to
have committed, or to have ordered to
be committed, such grave breaches [of
the Couvention ], and shall bring such
persons, regardless of their natjonality,
before its own courts.™7 But il has
remained for the Iijacking Convention

to define universal jurisdiction in un-
equivocal terms, obliging a party to
submit an offender Lo prosecution or Lo
extradite him regardless of the place in
which the offense might have been
committed. This means, for example,
that an alleged hijacker of an aircraft
from Mali to Gabon could be prose-
cuted in the United States if he were
found here.*®

The emergence of the international
offense of aivcralt hijacking is a phe-
nomenon of contemporary times, and it
is an interesting example of what can be
done about a bad situation when the
international communily is thoroughly
arouscd. The Convention on Offensces
and Certain Other Acts Commitled on
Board Aircralt (Tokyo Convention) was
the first to identify the offense.®® It
took 0 ycars to get the 12 ratifications
nceessary to bring the Tokyo Conven-
tion into force; it took 9 months to get
the 10 ratifications necessary lo bring
the Hijacking Convention into foree, As
of 18 Oclober 1971, 15 slales are
bound by it, and that is a better record
than some human rights conventions
have. Although acts ol unlawlul diver-
sion of an airerall from ils scheduled
destination lo a deslinalion in a dif-
ferent country  occurred  sporadically
between 1947 and 1967, the upsurge of
incidents in the United States and other
countries in the period from January
1968 through December 1970 (a total
ol 137) goaded states, the United Na-
tions, the International Civil Aviation
Organization, and aviation professionals,
such as the International Air Transport
Association and the International Fed-
cration of Airlines Pilots Associations,
inlo action. Indeed, il one can ascribe
anything positive to the Palestine Lib-
cration Iront, one can eredil them with
supplying the final impetus to the con-
clusion of the Ilijacking Convention,
when they seized five aiveralt in the late
summer of 1970, acts which jeopardized
the lives of some 600 passengers and
crew and which ended with the destrue-



tion of four of the aircraft.

Apart from the impact of hijacking,
there has also been a growing incidence
of other acts dirccted against aircrafll,
passengers and crew, and ground facili-
tics. For example, in July a BOAC plane
bound for Khartoum was forcibly di-
verted to Benghasi and two passengers
were removed, The two, who were
apparently associated with an-abortive
military coup in the Sudan, were then
sent by Libya to the Sudan where they
were excculed.’® A variation on this
theme was provided by the detention of
a hijacked plane and the holding of 12
passengers and the crew as hostages by
the state of lirst landing for 90 days lor
the purpose of political retaliation
against the state of the plane’s registra-
tion.®! El Al aircralt were attacked in
the Athens and Zurich airports in 1968
and 1969, and the E1 Al passenger
terminal in Athens was bombed in the
latter year. A Swissair aircrafll was de-
stroyed in midair in 1970, presumably
through terrorist aclion. Within the past
year, cxlorlion has become popular,
whether for cash or in order to sccure
the release of Lerrorists from prison,
which was onc motive for the Palestine
Liberation Fronl’s massive caper last
year,

Whalever  personal  considerations
may molivate hijackers, ranging [rom
hushands escaping from Uieir wives Lo
mental derangemeny, it is the hijacking
molivated by international political con-
siderations which is particularly alarm-
ing, Interference with international civil
aviation for the sake of opportunistic
furtherance of foreign policy objectives,
for retailiation,®? for dramatization by
subversive political movements, or for
blackmail is a dangerous game. A cur-
rent example is the exacerbation of
strained relations between India and
Pakistan following the hijacking of an
lndian Air Lines plane from Srinigar Lo
Lahore, ils subsequent destruction ou
the ground, and the grant of political
asylum to the perpetrators. The Indian
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response was a ban on all flights by
Pakistani civil and military aircrafl
across India.53

Where does the individual (it into
this picture? There are Lwo faclors to be
considered—one is that slates’ or the
international community’s concern with
deterrence  through prosecution of hi-
jackers; the other is protection of the
offender by assuring him ol just legal
proceedings, a factor which is particu-
larly significant when political motiva-
tion is al issue. Prosccution is the focal
point of the IHijacking Couvention—
submission of the accused to prosccu-
tion “without e¢xeeption whatsoever” in
the state of first landing, in a slate Lo
which he has been extradited, or in any
member state in which he may be found
(arL.7). Submission Lo prosccution is not
the same as prosccution, so a case might
not come lo trial, for example, if the
accuscd were found nol to be compe-
tent to stand trial or where political
intent was shown to be the prime reason
for a hijacking.>* 1t should be observed,
however, with regard to the defense of
the political olfense, that there appears
tlo be a trend toward curtailing the
admission of this plea as a bar to
prosccution for hijacking. Hijackers who
apparently acted for political reasons
have been convicled in Austria, Den-
mark, France, Wesl Berlin, and West
Germany; and a case is pending in
Argentina. It may be added that there is
nothing in the Convention to prevent a
slate’s granling political asylum to a
hifacker after completion of his sen-
lenee.

The Hijacking Convention calls lor
prosceution of the offender at the stale
level, There can be no doubt, however,
that where national or international
political fecling is running high, a hi-
jacker would receive short shrift under
the judicial processes of many stales.
Taking cognizance of this fact in the
confext of the Palestine Liberalion
Iront’s activities in September 1970,
the Seeretary General urged that an
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international court be established with
jurisdiction over such offenders as hi-
jackers and kidnappers of foreign diplo-
mats.’ 5 The idea is not a new one. The
League of Nations proposed such a
court in 1937,°¢ but nothing came of it
because of the Second World War; in
any case, the proposal was too far in the
vanguard of reality. In 1951 the United
Nations Committce on’ International
Criminal Jurisdiction prepared a dralt
statute on an international criminal
court.’7 No action has been taken on it,
however, probably because its prospee-
tive focus seemed to be upon the
prosecution of perpetrators of war
crimes and genocide.”® Moreover, for a
country as dedicated to the jury in
criminal proceedings as the United
States is, there was something decidedly
offensive about the draft’s unequivocal
provision that “[t]rials shall be without
a jury” (art. 37). Compared with the
structure under the European Conven-
tion of Human Rights, the draft scemed
ponderous. For example, the screening
process supplicd by the Europcan Com-
mission would be provided, under the
draft, by the General Assembly or an
organization of states so authorized by
the General Assembly or by a state
which had granted jurisdiction to the

court with the approval of the General
Assembly.

The idea of an international criminal
court is not a chimera but rather a
logical development wihin an clfective
system of international criminal law.
Given the expericnce under the Euro-
pean Convention, however, it would
seem more fcasible to develop such a
court at the regional level than to attempt
to establish one for the international
community. For the time being, we must
be content with prosecution of the inter-
national criminal at the state level and
with the assumption that fair procedures
will be followed by civilized states.

In international law, as in much clse
of human experience, we coexist in
time, to paraphrase Rabindranath Ta-
gore. That is, we live in the late 20th
century for some things, in the 19th
century for others, and in the Middle
Ages—or even prehistory—for yet
others. One would be less than candid
not to admit that the individual’s rela-
tionship to international law, while
changing, has not changed to such an
extent that he can be wholly classificd
as a subject of international law. In the
broad perspective of time, however, the
development is clear, and the momen-
tum for change is established.
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