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DISCUSSIONS IN INTERNATIONAL LAW

by Lieutenant W. C. McAuliffe, Jr.,
U. S. Naval Reserve

(Lieutenant McAuliffe is a student in the correspondence course of International
Law. Following are selected excerpts from an outstanding paper submitied for

this course. Ed.)

The principle of exterritoriality sets
up exemption from the operation of
the laws of a state or the jurisdiction
of its courts on the basis of a fiction
that certain locally situated foreign per-
sons and facilities should be deemed
to be “outside” the state. Thus, the
principle is actually a rationale for
a set of immunities accorded foreign
heads of state temporarily present, to

their retinues, diplomatic agents and
members of their households, to con-
suls, and to foreign men-of-war and
other public vessels in port.!

The principle has been keenly crit-
icized. Brierly says:

The term “exterritoriality” is com-
monly used to describe the status of a
person or thing physically present on a
state’s territory, but wholly or partly
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withdrawn from the state’s jurisdiction
by a rule of international law, but for
many reasons it is an objectionable
term. It introduces a fiction, for the
person or thing is in fact within, and
not outside, the territory; it implies
that jurisdiction and territory always
coincide, whereas they do so only gen-
erally; and it is misleading because
we are tempted to forget tha:u it is
only & metaphor and to deduce untrue
legal consequences from it as though
it were a literal truth. At most it
means nothing more than that a per-
son or thing has some immunity from
the local jurisdiction; it does not help
us to determine the only important
question, namely how far this immun-
ity extends.2

In the same vein, Briggs notes:

The theory of exterritoriality jof am-
bassadors is based upon the| fiction
that an ambassador, residing in the
State to which he is accredited, should
be treated for purposes of jurisdiction
as if he were not present. Ogdon
traces this theory to the imperfect
development in the feudal period of
the concept of territorial, as opposed
to personal, jurisdiction and the inor-
dinate development of diplomatic priv-
ileges in the sixteenth century to
cover the ambassador, his family, his
suite, his chancellery, his dwelling
and, at times, even the quﬂrtef of the
foreign city in which he lived, all of
which were presumed in legal theory
to be outside the jurisdiction of the
receiving State . . . . Modern theory
overwhelmingly rejects the theory of
exterritoriality as an explanation of
the basis of diplomatic immunities.
Thus, Professor Diena in his Report
to the League of Nations Committee
of Experts for the Progressive Codifi-
cation of International Law, 1926 . . .
20 AJIL. (1926), Spec. Supp., 153,
observes: “It is perfectly clear that
ex-territoriality is a fiction which has
no foundation either in law. or in fact,
and no effort of legal construction will
ever succeed in proving that the per-
son and the legation buildings of a
diplomatic agent situated in the capi-
tal of State X are on territory which
is foreign from the point of view of
the State in question, There aré sound
practical as well as theoretical reasons
for abandoning the term ex-territorial-
ity,...”8

Judge Moore said this:

The exemption of diplomatic officers
from the local jurisdiction is often
described as “extraterritoriality.” The
word, however, is in relation pecu-
liarly metaphorical and misleading. It
is admitted that if the government of
the country which the minister rep-
resents waives his immunity he may
be tried and prosecuted, criminally or
civilly, in the local tribunals. His im-
munity is therefore in reality merely
an exemption from process so long as
he retains the diplomatic character.?

The principle of exterritoriality, of
course, has application to a head of
state when he travels outside his own
territory. Lauterpacht’s Oppenheim
discusses this situation, first, in terms
of monarchs.

However, as regards the consideration
due to a monarch, when abroad, from
the State on whose territory he is stay-
ing, in time of peace, and with the
knowledge and the consent of the
Government, the following may be
noted: . . . He must be granted se-
called exterritoriality conformably with
the principle par in parem non habet
imperium, according to which one sov-
ereign cannot have any power over
another sovereign. He must, there-
fore, in every point be exempt from
taxation, rating, and every fiscal regu-
tation, and likewise from civil juris-
diction, except when he himself is the
plaintiff. The house in which he has
taken up residence must enjoy the
same exterritoriality as the official
residence of an ambassador; no . . .
official must be allowed to enter it
without his permission . ... If a for-
eign sovereign has immovable prop-
erty in a country, such property is
under the jurisdiction of that country.
But as soon as the sovereign takes up
his residence on the property, it be-
comes exterritorial for the time being.
The wife of a sovereign must likewise
be granted exterritoriality, but not
other members of a sovereign’s fam-
ily . . .. [A] monarch traveling in-
cognito . . . enjoys the same privileges
as if travelling not incognito. The
only difference is that many cere-
monial observances . ., . are not ren-
dered to him when travelling incog-
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nito . . . . All privileges mentioned
must be granted 1o a monarch only as
long as he is really the Head of a
State.6

As to the retinue of a monarch, the
same treatise states:

The position of individuals who ac-
company a monarch during his stay
abroad is a matter of some dispute.
Several maintain that the home Siate
can claim the privilege of exterritorial-
ity for memhers of his suite as well
as for the sovereign himself; but
others deny this. The opinion of the
former is probably correct, since it
is difficult to see why a sovereign
abroad should, as regards the mem-
bers of his suite, be in an inferior
position te a diplomatic envoy.®

From this consideration of mon-
archs, the treatise proceeds to a con-
sideration of the position of presidents
of republics.

In contradistinction to menarchies, in
republics the people itself, and not a
single individual, appears as the rep-
resentative of the sovereignty of the
State, and, accordingly, the people
styles itself the sovereign of the State
.. [A] president, as in France, and
the United States . . . represents the
State, at any rate in the totality of its
international relations. He i3, how-
ever, nolt & sovereign, but a citizen
and a subject of the very State of
which, as president, he is Head. . . .
As 1o the position of a president when
abroad, writers on the Law of Nations
do not agree. Some maintain that,
since a president i3 nol a sovereign,
his home State can never claim for
him the same privileges as for a mon-
arch, and especially that of exterri-
toriality. Qthers distinguish between
a president staying abroad in his offi-
cial capacity as Head of a State and
one who is abroad for his private
purposes, and they maintain that his
home State can only in the first case
claim exterritoriality for him, Others
again will not admit any difference in
the position of a president abroad
from that of a monarch abroad . . ..
As regards exterritorialily, there seems
to be no good reason for distinguish-
ing between the position of a mon-
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arch and that of presidents or other
Heads of States.”

The substantive content of this right
of exterritoriality will be discussed
next, with reference to diplomatic rep-
resentatives.

The historical evolution of the prin-
ciple of exterritoriality as the rationale
for a body of traditional diplomatic
immunities is not without interest, al-
though it has passed the heyday of its
acceptability.

By long custom, antedating perhaps
all other rtules of international law,
the diplomatic agents sent by one
state to another have been regarded
as possessing a peculiarly sacred char-
acter, in consequence of which they
have been accorded special privileges
and immunities, The ancient Greeks
regarded an attack upon the person
of an ambassador as an offense of the
gravest nature. The writers of ancient
Rome were unanimous in considering
an injury to envoys as a deliberate
infraction of the jus gentium. Grotius
wrote in 1625 that there were “two
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points with regard to ambassadors
which are everywhere recognized as
prescribed by the law of nations, first
that they be admitted, and then that
they be not violated.” The basis upon
which this personal immunity rested
was generally found in the principle
that the ambassador personified the
state or sovereign he represented. From
this principle developed not only the
custom of according special protection
to the person of the ambassador but
also & comprehensive exemption from
the local jurisdiction. In explanation
of the privileges and immunities thus
granted, writers worked out the fic-
tion of exterritoriality, which held
that the ambassador and his suite,
together with his residence and the
surrounding property, were legally
outside the territory of the state. This
fiction obtained for a time a foothold
in international law, and served the
useful purpose, on the one hand,
of explaining the actual immunities
granted to foreign representatives and,
on the other hand, of emphasizing the
sovereignty and equality of the several
states. It was, however, open to the
disadvantage not only of bheing a
fiction but of permitiing inferences
more comprehensive than the position
of the ambassador called for. In con-
sequence, it has been less referred to
of recent years: and the immunities
granted to public ministers are now
generally explained as a mere exemp-
tion from the local law, based upon
the necessity of securing to the min-
ister the fullest freedom in the per-
formance of his official duties.8

Lauterpacht’s Oppenheim presents
a good summary of the substantive
content of diplomatic privileges bound
up in the principle of exterritoriality,
This summary is prefaced with a de-
fense of the principle itself, as fol-
lows:

The exterritoriality which must be
granted to diplomatic envoys by the
Municipal Laws of all the members
of the international community is not,
as in the case of sovereign Heads of
States, based on the principle par in
parem non habet imperium, but on
the necessity that envoys must, for
the purpose of fulfilling their duties,
be independent of the jurisdiction,

https://digital-commons.usnwc.edu/nwec-review/vol20/iss8/7

control, and the like, of the receiving
States. Exterritoriality, in this as in
every other case, 13 a fiction only, for
diplomatic envoys are in reality not
without, but within, the territories of
the receiving States. The term “exter-
ritoriality” is nevertheless valuable he-
cause it demonstrates clearly the fact
that envoys must, in most respects, be
treated as though they were not within
the territory of the receiving States.
The so-called exterritoriality of en-
voys takes practical form in a body
of privileges ... .?

The first of these privileges is immun-
ity of domicile . . . . Nowadays the
official residences of envoys are, in a
sense and in some respects only, con-
sidered as though they were outside
the territory of the receiving States
.. .. [IJmmunity of domicile granted
to diplomatic envoys comprises the
inaccessibility of these residences to
officers of justice, police, or revenue,
and the like, of the receiving States
without the special consent of the re-
gpective envoys . .. . The second priv-
ilege of envoys in reference 1o their
exterritoriality is their exemption from
criminal and civil jurisdiction . . .
the rule that an envoy is exempt from
civil jurisdiction has certain excep-
tions: namely, (a)} if an envoy enters
an appearance to an action against
himself and allows the action to pro-
ceed without pleading his immunity;
or (b) if he himself brings an action
under the jurisdiction of the receiving
State, whereupon the courts of the lat-
ter have civil jurisdiction over him to
the extent, it is submitted, of enfore-
ing the ordinary incidents of proced-
ure, including a set-off or counter-
claim by the defendant arising out of
the same matter, but even then not so
as to enable the latter to recover from
the envoy an excess over and above
the latter’s claim. (¢) The local courts
also have jurisdiction as regards im-
movable property held within . . | the
receiving State by an envoy, not in his
official character but as a private in-
dividual, and (d)} in some countries
. as regards mercantile ventures in
which he might engage on the terri-
tory of the receiving State . . .. The
third privilege of envoys in refer

The enumeration of these privileges is
as follows:
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ence to their exterritoriality is exemp-
tion frem subpoena as witnesses, No
envoy ean be compelled, or even re-
quested, to appear as 8 witness in a
¢ivil or eriminal or administrative
eourt . , , . The fourth privilege of
envoys in reference to their exterri-
toriality is exemption from the police
of the reeciving States . , , . On the
other hand . . . an envoy . . | is ex-
peeted to comply voluntarily with all
such eommands and injunetions of the
local poliee as, on the one hand, do
not restrict him in the effective cxer-
cise of his dutics, and, on the other
hand, are of importance for the gen-
eral order and safety of the eommunity,
Of course, he cannot he pnnished if
he acts otherwise, hut the receiving
Government may request his recall
«++. The fifth privilege of envoys in
refercnce to their exterritoriality is
exemption from taxes and the like....
A sixth privilege of envoys in refer-
ence to their cxterritoriality is the
ao-called Right of Chapel . ... This is
the privilege of having a privale
chapel for the practice of his own re-
ligion, which must he granted to an
envoy by the Municipal Law ol the
receiving State,10

A number of preeedents and nunici-
pal statutes illustrate bhelow some of
these specific elements of the privilege
of exterritoriality.

In the famous Nikitschenkoff case
(French Court of Cassation (Crim-
inal} 13 October 1865, Journal du
Palagis (1866), p. 51) the aecused,
Nikitschenkoll, a private Russian citi-
zen not a member of the legation, had
entered the Crzar's Paris Fanbassy and
assaulted its First Sceretary and two
“foreign” (?) servants who came to
his assistance. At the request of the
First Secrctary, the French police en-
tercd the Fmbassy and arrvested Nikit-
schenkoff. Tt is disputed whether or
not the Russian Government ever
sougbt to try the accused by Russian
law, on the basis of the exterritoriality
of the Embassy. However, the French
court did recite its jurisdiction in the
following tcrms, as a preliminary to
its decision:

INTERNATIONAL [LAW 89

In view of the contention that the
crime with whieh the accused is
charged must he regarded as having
been commitied by a Russian subject
upon another Russian subject or fnr-
eigners on the premiscs of the Russian
Embassy in Paris, and, in consequence,
in a place situated outside the terri-
tory of Franee and not governed by
French law and to whieh the jurisdic-
tion of French courls cannot he ex-
tended:

Whereas, aceording to Article 3 of
the Code Napoléon, all these wha live
in the territory [France] are subyject
to [French] poliee and sccurity laws;
Whereas, admilling as cxecplions 1o
this rule of public law the immunity
which in cerlain cases, international
law aeeords to the person of foreign
diplomatie ageuts and the legal fietion
in virtue of which the premisea they
occupy are deemed to be situated nut-
side the territory of the sovercign to
whom they are aecredited;

Whereas, nevertheless, this legal fie-
tion cannot be extended but eonsti-
tutcs an exceplion to the rule of
territorial jurisdiction . . . and is
strictly limited to the ambassador or
minister whoae independenee it is de-
signed to proteet and 1o those of
his subordinates who arc clothed with
the sume public eharacter;

Whereas, the accused is not attaehed
in any sense lo the Russian Embassy
hut, as a forcigner residing [or the
time in France, was subject to French
law; and whereas the place where the
crime which he is charged with com-
mitting cannot, in so [ar as he is con-
cerned, be regarded as oulside the
limits of [French] territory; and
whercas it [ollows that the proceed-
ings and the jurisdiction of the Freuch
judiciary are clearly established . . .
Whereas [the proececdings] were actu-
ally initiated at the request of agents
of the Russian Government . . . in the
light of these considerations, the con-
Llention advanced is without validity. 11

(Other cases have followed in the
same vein as the landiark Nikitschen-
koll decision.

The rcjection in the Nilitschenkoff
Clase of the fiction that diplomatic
premises are deemed to he extlerri-
torial has hieen supported in numerons
decisions. For example in the Tro-
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chanoff Case, 37 J.D.I, (1910}, 551,
the Tribunal Correctionnel de la Seine
held, on February 8, 1909, that it had
jurisdiction over a Bulgarian national
who, within the Bulgarian Legation at
Paris, had threatencd the Bulgarian
Minister with death, despite defend-
ant’s plea that the act charged must
be deemed to have heen committed
on foreign territory outside the juris-
diction of Franee, In the Afghen Em-
bassy Cuse, 69 Entscheidungen des
Reichsgerichts in Strafsachen 54, An-
nual Digest, 1933-34, Cree No. 166,
the German Reichsgericht in Criminal
Maiters on November 8, 1934, reached
a silnilar conclusion with reference to
an Afghan national who in 1933, on
the premises of the Legation of Af-
ghanistan in Berlin, had murdered
the Afghan Minister, the Court ob-
scrving that aceording to international
law the residential and official prem-
ises of a diplomatic representative
are not foreign, but national territory,
even though, iu the interest of funec-
tion, the local authoritics must refrain
from the performance of certain offi-
cial acts on diplomatic premises. A
request by the Afghan Government [or
the extradition of the murderer for
trial in Aghauistau had heen granted
by the German Government but was
subgequently waived by the Afghan
Government . . . . In Munir Pecha v,
Aristarchi Bey, 37 J.DI, (1910), 549,
the Civil Tribunal of the Seine, on
June 26, 1909, held that it had juris-
diction with rcference to a contract
signed in the Owomau Embassy in
Paris by Munir, the Turkish Ambas-
sador, and Aristarehi, a Turkish na-
tional. The Court denied defendant’s
contention that, because of the exter-
ritoriality of the diplomatic premises,
the conlract had been concluded in
Turkey. In the Basiliadis Case, 49
I.D.I. (1922), 407, the Court of
Appeal of Paris on Mareb 1, 1922, re-
versed & deeision of the Civil Tri-
bunal of the Secine, 48 J.D.I. (1921},
185, that a marriage contracted by
two Greek subjects in the chepel of
the Greek ehurch annexed to the
Greek Legation in Paris must, hecause
of the exterritoriality of the diplo-
inatic premiscs, he regarded as having
been performed on Greek territory. In
declaring the marriage null and void
heeause not in conformity with French
law, the Court observed, “that al-

https://digital-commons.usnwc.edu/nwc-review/vol20/isss/7

though the prenises of an embassy
and of a legation must be regarded
as inviolable, the premises and their
dependcencics [e.g., chapel] neverthe-
less constitute an  integral part of
French territory and a marriage there
contracted is not contracted in a for-
cign country,” In a decision of Mareh
15, 1921, the Austrian Qberster Ger-
ichtshof held that, aecording to the
prineiples of international law, lega-
tion buildings of a foreign sovereign
State were inviolable and not sub-
jeet to attachment or judieial execu-
tion ., . .19

An assistant naval attaché can eval-
uate his privileges and responsibilities
under international law as a member
of a 1.8, diplomatic mission. Lauter-
pacht’s Oppenheim states:

The individuals accompanying an en-
voy officially, or in his private service,
ar as members of his family, or as
courjers, compose his retinue, The
members of the retinue belong, there-
fore, to different classes. All
those individuals who are officially at-
tached to an envoy are members of
the legation, and are appointed by the
home State of the envoy. To this . . .
class Dhelong the eounsellors, attachés,
and secrctaries of the legation . , . .
1t is o gencrally . . . recognized rule
of Tnternational Law that all membcrs
of a legation are &s inviolable and ex-
territorial as the envoy himself.13

Thus, it appears that the naval attaché
enjoys the hody of privileges outlined
in the discussion of diplomatie rep-
resentatives.'t

In terms of the diplomalic privi-
leges enumerated previously, the fol-
lowing would he an assistant attaché’s
major diplomatic privileges:

The assistant attaché would enjoy,
for himself and his family, an immun-
ity of domicile, partioularly a house
assigned bim by the LEmbassy and
owned by the United States. But the
assistant attaché cannot harbor in that
dwelling a nonmember of his coun-
try’s legation who is a fugitive from
local authorities. The “right” of asy-
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lum is denied in most places outside
Latin America. Repardless, the Tune-
tion of cxtending asylum, within its
limited allowed spliere, is solely the
provinee of the head of mission. The
assistanl allaché and his Family can
expect to enjoy a complele immunity
from local civil and criminal jurisdie-
tion.' Tt is, of course, veqnired hy
the [1S. Navy that naval allachés
conduct themselves as exemplary offi-
cers, Therefore, this privilege is most
likely to be involved in legitimate dis-
putes on civil matters. The TLauter.
pacht’s Oppenheim deseription of the
British practiec in such sitnations is a
fair indication of what may he daone in

countrics where otherwise amiecahle
diplomalic relations prevail:
, . . [1n the United Kingdom in

ease ol unsuccrssful eflorts to ohlain
satisfaction from a person entitled 1o
diplomatic immunity, the matter is
usnally referred to the Foreign Oflice,
which sceks cither 1o obtain a waiver
of immunity with the vicw to submis-
sion of the dispute 10 a court or to
secure  agreement of the diplomatie
person in question to resort Lo privade
arbitration. Such intervention is, as
a rule, suceessful 16

The assistant altaché can expeet to
enjoy o gencral exemption from local
process such as subpoenas,'™ hut in
the sitnation where the assistant at-
taché finds himself in the position of
heing an apparently cssential witness
i a local proceeding, he should con-
sult with and he guided by higher
authority and senior diplomalic olli-
cers as to whether he will exereise his
privilege or appear as a malter of
courtesy to the local authorities.

The assistant altaché ix possessed
of the privilege of exemption from

local palice jurisdietion. A recent ex-
ample ol application of this prin-
ciple of exeruption is seen in the New
York City drive against illegal parking
in Manhattan. One New York tabloid
newspaper has singled out diplomatic

INTERNATIONAL 1AW 91

vehicles (which are conecntrated 1
Manhattan duc to the presence of
United Nations  eadquarters) — and
conducted an inflammalory campaign
against the illegal parking of diplo-
matic vehicles, The police have be-
nn a program of towing away all
vehicles  illegally  parked, including
diplomatic autos. But diplomatie vehi-
cles are accovded “special treatment”
in that policemen cndeavor to locate
diplomatie  drivers hefore vesort to
towing. When they do tow diplomalie
vehicles, they charge no Tees or [ines
when the diplomatic vehiele is recov-
cred from police stowage. Thus do
New York authorities seck to vindieate
the diplomatic privilege, This is really
a rough compromize with the compet-
ing necessities of diplomatic privilege
and the need to move traflic in a direly
clogged cily, From this dilienlt exam-
ple the common sense rule emerges as
it exists in all cases: Diplomatic per-
sons enjoying the privilege of freedom
from police  regulation should  end-
cavor to make reasonable compliance
therewith for the sake of the general
order in the community 1o which
they have been assigned.'®  Anolher
“hard case” which arose in the United
States emphasizes this poinl:

Ou November 27, 1935, the Tranian
Minister 1o the United States, the
[Monorable  Ghaflar  Djalal, was m
resteed in Flkion, Md, for disorderly
conduet following the arrest of his
chauffeur  for veckless  driving  and
speeding,  The  Minister was  hand-
cufled to a constable who charged
that in the argumenl resulting from
the arrest for speeding, the constable
had been seized by the throat and
that the envey's wife had atacked
him with a eane. The charge acuinst
the Minister was dismissed about 1wo
hours Later by a justice of the peace
on the ground of diplomatic immu-
nity. A fine of 85 against the chauffear
was suspended but he was compelled
to pay 75 cenls as costs, The Minister
protested Lo the Department of Siale,
Ou December 6, 1035, the Seevelary
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of Statc informed the Iranian Minis-
ter that the Governor of Marylnnd had
cxprossed apologics for the incident
and that the offending police ollicers
had been tried on a charge of assanlt,
substantially fined, and dismissed from
service. In expressing the formal re-
grete of the United States Govern-
ment over the incident, Sceretary of
State Cordell Hull took occasion to
remind the Iranian Goverthent that
foreign diplomatic officers were ox-
pected to ohserve the loeal law. Ap-
parcntly interpreting this  qualified
apology as a veproof, the Iranian Gov-
ernment indieated its displeasure by
recalling its Minister and closing ils
legation in the United Siates, See
Hackworth, 1V, 515, 459; New York
Times, Nov. 28, 1935, p, 1, and Janu-
ary 5, 1936, p. .19

The naval attaché enjoys a diplo-
matic cxemption frem “axation.”2!
In different countries, various charges
and levies for public services as well
as fraditional fiscal levies arc denomi-
nated “taxes.” Ior example, the naval
attaché may be excmpt from general
taxntion on carncd incomes in the
statc to which he has been sent, hut
there may be certain “taxes” charged
lo pay for services such as water for
his house, which he wmay pay. In
British terminology, these are rates,
and in Lauterpacht’s Oppenheim it is
noted :

Payment of rates imposed for local
objects from which the envoy himasell
derives bencfit, snch as  sewerape,
lighting, watar, night-watch, and the
like, can Dbe required of the envoy,
although often this is not done,21

The U.S. practice with regard to these
local taxes and charges is to proceed
on the hasis of reciprocity.

Taxalion of diplomatic and consular
representatives is largely administered
and regulated on the basis of reei-
proecity. At thc present time, diplo-
matic roprosentatives of the United
States, their families, and American
members of their staffs, stationed
abroad, are gencrelly exempl [rom
the payment of loeal taxes except on

https://digital-commons.usnwc.edu/nwc-review/vol20/isss/7

personally owned property or husi-
nesses, Unless exempled by treaty or
agreement, consular officers are sub-
ject to Ioeal taxes in the city and
country in which they reside, bnt as
u matter of courtesy and eomity they
are frequently exempted from the
payment of personal taxes,22

A foolnote to section 395 in volume
[ of I.auterpacht’q Oppenheim charac-
terizes Lhe “so-called Right of Chapel.”
Described as “the privileges of having
a private chapel for the praclice of his
own religion, which thust De granted
o an cnvoy by the Municipal Law of
the recciving State” by the lext, it is
qualified by the footnote, which states
that this was a “privilege of great
value in former times, when freedom
of religious worship was unknown in
most Slales; it has at present a his
torical value only.” The accuracy of
this qualification is open to dispute in
view of the persccution of religion in
the Sovicet bloc countries. The chapel
the US. Iimhassy in Moscow is
one of the few churches functioning
without serious inhibition in the So-
viet Union. So the right of chapel
may have been resuscitated by rccent
diplomatic arrangements with  the
Communist states. The problem was
recognized even in pre-World War 11
dealings hetween the West and the
Soviet Union.

On November 16, 1933, normal diplo-
matic relations were cstablished he-
twoen the Soviet Union and the Gov-
ernment of the United States by an
interchange of comimunieations he.
tween President Rooscvelt and Maxim
Litvinov, Torcign Secrctary of the
Sovict Union, who was then in this
country, The correspondenee discloses
the guarautees which were then given
o - the Government of the United
States hy the Soviet Union, Speeifi-
caily, amonp other provisions, the
following rights appertaining 1o re-
ligion were guaranteed to the Ameri-
ean citizen in Russia:

1. The right to free exercise of
liberty of coneeience and religious
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worship, and frem all disability or
perseculton on account of their reli-
gious [aith or worship.

2. The right te conduel without
annoyance or molestation of any kind
religious scrvices and rites of a cere-
monial nature, including Dhaptismal,

confirmation, communion, marriage
and Durial rites, in the English lan-
guage.

3. The right, without restriction, to
imnpart religious instruction 1o their
children, either singly or in groups, or
to have such instruction imparted hy
persons whom they may employ for
such purpose,

4. That natiomals of the Unijied
Siates should he granted vights with
reference to free cxercise of religion
no less [avorable than those enjoyed
Iy mnationals of 1the natien mest
favored in this respeel, which as-
sured cilizens of the United Siates
that they shall be entitled to hold
religious services in churches, houses,
or other huildings, tented, nceerding
to \he laws of the country, in their
national language or in any other lan-
guage which is customary in their re-
ligion, They shall be entitled to hury
their dead in accordance with their
religious practice in hurial grounds
established and maintained by them
with the approval of 1he competent
authorities, so long as they comply
with the police regulations of 1he
other party in respeet of huildings
and publie health,28

In practice, the ahove rights have only
heen  effectively  enjoyed within our
Fmbassy.

The last privilege to he discussed is
that of scll-jurisdiction. For the as
sistant attaché it means that he will he
suhject to the jurisdiction of the head
of mission and to the chain of naval
eommand,2* independent of the awn-
thority of any oflicial of the govern-
ment to which he is acervediled.

Turning to the responsibilities of
the assistant naval attaché, we find
that these arc also clearly defined.2®
Dircctives of the Navy and State De-
partments set these forth. Along with
these  organizational  responsibilities,
another sct of responsibililies stems

from applicable international law. One
such  responsibility is  serupulous
avoidanece of involvement in matters
which involve the state in which the
attaché serves and third states.® He
also has a [undamental responsibility
to conform to the general regime of
local regulations in the place where he
is serving, as noted above.

The immunity of a diplomatic officer
does not relieve him of certain dutics,
incident te his residence, towards the
host country, The most clemeutary
duty is that of obscrving local law,
Although a diplomatic offiecr is im-
mune  from the legal consequences
of non-ehscrvance or violation of local
law, his daily life is governed hy
that law .. .. [T]he only rccounrse 1he
host country has in the face of per-
sistent law violations by a diplomalic
officer is to declure him persona non
grate and Lo request the sending Stale
to recall him . . . normally a serious
reflection on the conduct of the dip-
lomat, There is one country that has
uscd or abused this declaralion as a
political tool and a means of harnss-
went, and that is the Soviet Union,
Whenever the United States redquests
the reeall of a Russian diplomaiic of-
ficer or declarcs him persona non
grata for valid reasons, the Hussians
select one of our diplomatic oflicers,
apparcutly at random, and declare
lim persona non grata. In these cases
the declaration is not a substilule
for punishment, bhut political retalia-
tion, Needless to say, this is an
abusc . ... Usoally the United States
lodges a sirong protest against such
unfounded action, as it did in the
cuse of Commander R, O, Smith, As-
sistant Naval Attaché 1o Moscow,
in October 196227

A naval attaché also has a respon-
sibilily to refrain from personal en-
terprises for profit in the host coun-
oy,

Diplomatie officers are prohihited from

engaging for their personal profit in

any professional or commercial aetivi-
ties in the receiving State. Such ae-

Livities would he incompatible with the

status of the diplomatic agent and his

duties towards his own country. Mili-
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tary attachds on diplomatic duaty in
a foreign couniry could hardly recon-
cile sueh aetivitics with their primary
duties toward their service, That there
can be rare enses of such activities by
diplomatie agents is shown by the fael
that the dvafters of the Vienna Con-
venlion  considered it nccessary to
include Articles 31 and 34 which
provide for payment of taxes on in-
come Irom such aetivitics, and for
eivil jurisdiction for legal aetions de-
veloping from such actvitics 28

The assistant naval attaché must
also ohserve such rvestrictions of the
host state as are imposcd regarding
travel within that state.

Diplomatie officers are assured the
right of freedomm of moevement and
teavel in the receiving State. Lach
nation, however, has the right to im-
pose certain restrietions on this free-
dom for reasons of i1s own national
seeurity, Taws and regulations of a
country establishing so-called zones of
enlry, restricted zomes, sceurity moncs

For persons 1o whom . . . exemption
does not apply, the diplomatic officcr
must observe the soeial securily provi-
sions of the sending State. Tor in-
stance, 0 diplomalic officer who hrings
his own servants into the host coun-
try and pays social security for them
back home nced not pay soeial secur.
ity for them in the recciving Statc.
The sainc holds true if he hires na-
tionals from g third country and pays
for social security in thal country.
If he hires servants locally, he must
pay for their social seenrily in accord-
ance with local law, A diplomatic
officer may wvoluntarily participate in
the sociul security sysicm of the host
counlry for persons otherwise exempt,
provided that this participation is per-
mitted by the receiving State.30

Finally, the naval attaché may have
important responsibilities with refer-
ence lo a Status of Forces Agreement.
The assistant attaché may have to
render aid to the attaché in mecling
these tesponsihilities,

and others, must bo ohserved by the
attaché in the same manuer as other
laws. Such restrictions arc normally
applied on a reciprocal hasis and arc
naturally fonnd mainly among those
countries not having the friendlieat of
relations. One would hardly expeet re-
strictions of this type between the
United States and its {riendly allies.
On the other hand, many of us . . .
have hecard of travel resirictions im-
posed hy the Seviet Union and hy
the United States on diplmnatic per-
sonnel and visitors from the other
country, Such restrictions are {re.
quently relaxed or lifted from time
lo tine as political tensions lessen,
But while they are in foree, they
must be observed by the attaché, Vio.
Tations usnally have diplomatie reper-
cussions mid may lead to the reeall of
the attaché 20

Because of rveduced labor costs in
some countrics, even an assistant naval
atlaché may he able 1o retain servants.
Such employment way raise an ohli-
gation for him to observe obligations
imposed by the local scheme of public
social sccurity imposed on employers
generally:
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The reason for menlioning Status of
Forees Agreements . . . is not so
much that the attaché may at some
time need the assistance of a eountry
representative, hut that he may well
find himself in the position where he
actually has to nssume the functions
and responsibilities of a country rep-
resentative, In countries with which
the United States has entered into
Status of TForces Agreements, pro-
ccdurcs have evolved to landle all
cases in which military personnel may
beeeme subject o the jurisdiction of
local courts . . . . Originally, the pro-
cedures were meant to apply only in
countries with which the United States
had such agreements, but eventually
they were expanded to apply world-
wide . . . . Onc problem that had to he
solved was Lo whem o give the re-
sponsibility of earrying out the pro-
cedures established under these direc-
lives in those eouniries in whieh there
were no United States eommands . . L
At first it was quite logieally given to
the service attachés in such a manner
that cach took eare of cases involving
members of his own service, Thus
the Naval Attaché would handle pro-
cedures for United Srates snilors on
shore in the country Lo which he was

10
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accredited, following Navy Depart-
ment instructions, provided he had
been given that responsibility. In such
cases he might have heen required to
maintain liaison with the [oreign gov-
ernment in attempting to effeel waiver
ol jurisdiction so that the offender
could be tried by eourt-martial rather
than local civil courts; he would have
to obtain loecal counsel where waiver
of jurisdiction could net be ohlained,
and he would prepare all reports of
the incident required , . ., . Matters
have become somewlhat more compli-
cated with the establishment of the
Exceutive Agent system under which
only one military atlaché in each
country is given the reaponsibility for
administrative matters for all three
services ., , . The duties of the Fxecu-
tive Agent Attaché in Status of Forces
malters are set forth in Joint Army-
Navy-Air Foree Attaché letter No, 26
of 21 Sept. 1961

Subjeet: Exereise of eriminal Juris-
diction over United States

Personnel by Foreign Au-
thoritics
To: All  United Stales Arnny,

Navy and Air Foree Attachés

1. The Service Attachés designated as
Executive Agent by Joint Army-Navy-
Air Foree letier No. Ha, dated 28
July 1961, will perform the duties of a
designated  Commnanding  Officer  or
couniry represenlative in connection
with the exercise of criminal jurisdie-
tion over 118, personnel by foretgn
authorities, in those counirties where
a Service Attaché has been assigned
these responsihilities pursuant to ap-
propriate Depariment of Delense and
Theater directives,

2. Administrative reports required to
he submitted by attachés under ser-
vice directives in eonneetion wilh the
exercise of criminal jurisdiction over
U1.S. personnel by lorcign authotitics
will be accomplished by the Executive
Agent, Such reports will he forwarded
to the Judge Advocate Generul of the
service of the Exccutive Agend, using
the forinat preseribed by that ser-
vice ... .4

In a foreign port, a US. flag mer-
chant vessel would nol enjoy the same
jurisdictional immunilies as an Amer-
jean public vessel.® Al the outset of

a consideration of this subject, it
should be noted that it is closely re-
lated in onc important aspect to the
Rossiya Case below. Tn the 20th cen-
tury, state-owned vessels have engaged
in commercial activities under all sorts
of arrangements. The rise of Com-
munist states has given impetus to
the employment of state-owned vessels
for state-controlled commeree. This,
of eourse, ts the topic of the Rossiya
Case. However, it must also be noted
that the United States has in the past
chartered war-huilt, government-owned
tonnage 1o commereial operators.®
Thus, government-owned U.S. ships
have engaged in commereial enter-
prises, just as Russian ships have.

Leaving the above noted complicat-
ing factor for treatment in the dis.
eussion of the Rossiya Case, it is pos-
sible to assert that the situation is
simpler as to the jurisdictional status
of a privately owned U.S. flag mer.
chant vessel, operating in eompletcly
privale commerceial service, while in a
foreign port.

A private ship in a foreign port is
fully subjeet to the local jurisdietion
in eivil matters, bul there are two
views of its posilion in eriminal mat-
ters, That followed by Great Britain
asserls the eomplete subjection of
the ship to the local jurisdiction, and
regards any derogation from it as a
matter of comity in the diseretion of
the territorial state. We regard the
local jurisdiction as coinplele, but
we do not regard it as exelusive; we
cxercise a concurrent jurisdiction over
British ships in [orcign ports, and arc
ready to concede it over forcign ships
in British ports.

The other doetrine is founded on an
Opinion ol the Freneh Couneil ol
State in 1806, relerring lo two Ameri-
ean ships in French ports, the Sally
and the Newton, on cach of which one
member of the crew had assaulted
another, Both the American consuls
and the TFrench local authorities
claimed jurisdietion, and (he Council
held that iv helonged to the eonsuls,
on the ground that the oflenees did
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not disturly the peace of the port. The
Opinion declared in elfeet that the
ships were subjected 10 French juris-
diction in matters 1ouehing the inter-
ests of the stale, in matters of police,
and for offenscs eommitted, even on
baard, by members of the crew against
strangers; hut that in matters of in-
ternal  discipline, including offences
by one member of the crew against
another, the local authorities ought
not to interfere, unless cither their as-
sistance was invoked or the peace of
the port compromised. This opinion

. although it has heen followed in
many continental eountries . . . cannol
he regarded as an authoritative dee-
laration of the international law on
the matter, Tt is . .. full of ambigui-
lies, If we are asked, for example,
what matters “touch the interests of
a state,” we should be inclined to
answer that the whole administration
of the criminal law does so very
closely, TFurther, the Opinion says
nothing ahout the position of passen-
aers; it does not indicate the sort of
incidents which ought to be regarded
as “compromising the peace of the
port,” nor hy whom the peint is Lo
be deecided; it does not say by whom
(e.g., by a consul, by the master, by
the acensed, or by his vietim) the
assistance of the port authovitics must
be invoked in ovder Lo justify their
interference; it does not cven say
whether this interference may tuke
the form of assuming jurisdiction, The
French courts indeed held, in 1859,
when a ship's offieer on board an
American ship, the Tempest, had
killed a scaman on the same ship, that
some crimes are so serious that with-
nut  regard to  their [ature consc-
quences, if any, their mere commis-
sion eompromises the peace of the
port, and therefore hrings them under
the local jurisdiction . . 30

That nations have cendeavored

to

City, N.JJ. T.ocal authoritics hoarded
the vessel and look custody of the ac-
cused. The Belpian Comsul thereafter
sought a writ of habeas corpus to
obtain  velease of the defendant to
him. The Belgian Consul relied upon
the trealy of 9 March 1880 between
Belgium and the United States, Arti-
cle IX of that trealy provided:

The respeetive . . . consuls . . . and
consular agents shall have exelusive
charge of the internal order of the
merehant vessels of their nation, and
shall nlone take cognizance of all dif-
ferences which may arise, either al
gea or in porl, between the captain,
officers, and crews, without exeeption,
particularly with referenee 1o the ad-
justment of wages and the exceution
of contracts, The loeal authoritics
shall not interfere, except when the
disorder that has arisen is of such
a nature as 1o disturh the tranguility
und public order on shore, or in the
pori, or when a person of the country
or not helonging to the erew, shall be
coneerned therein.

Both accused and victim in this case
were members of the crew.

The Supreme Court’s opinion by
Chief Justice Waite frst considered
the development of state practice:

It is part of the law of civilized na-
tions that when a merchant vessel of
one country enters the ports of an-
other for the purposes of trade, it sub-
jeets itself 1o the law of the place
to whieli it goes, unless hy treatly or
otherwisc the two eountries have come
to some different understanding or
agrcement . ... [T]he English judges
have uwniformly reeognized the rights
of the courts of the country of which
the port is part to punish erimes com-

regulate the jurisdiction of states over
forveign ships in port hy treaty is illus-
rated by Wildenhus® Case, 120 U8, 1
(1887). This is a landmark decision
on the subject of national jurisdiction
over visiting foreign merchantinen, In
thal proceeding, a Belgian citizen
killed another Belgian ahoard a Bel-
gian ship moored to a dock in Jersey

https://digital-commons.usnwc.edu/nwc-review/vol20/isss/7

mitted by one farcigner on another
in o foreign merchant ship . . .. As
the owner has voluntarily taken his
vessel for his own private purposes
to a pluee within the dominion of a
gnvernment other than his own, and
from which he secks proteetion during
his stay, he owes that governnent
such allegiance for the time heing
as is duc for the protection to which
he beeomes eatitled.

12



McAuliffe: Discussions in Internlaﬂ;inﬁllﬁWAT [ONAL LAW 97

From expericnee, however, it was
found long ago thai it would be hene-
ficial 1o commeree if the local gov-
ernment would abstain from interfer-
ing with the internal diseipline of 1he
ship, and the general reguolation of
the rights and duties of the offieers
and crew towards the vessel or among
themselves. And so by comity it eame
to he generally understood among eiv-
ilized nations that all matters of dis-
cipline and all things done on hoard
whieh affeeted only the vessel or those
relonging to her, and did not involve
the peace or dignity of the country, or
the tranquility of the port, should he
left Ly the local government to he
dealt with by the authorilies of the
nation to which the vessel belonged as
the laws of thal nation or the interests
of its commerce should require. Bt
il erimes are eommitted on hoard of
a character 10 disturly the peace and
tranguility of the eountry 1o which the
vessel has been brought, the offenders
have never hy comily or usapge heen
entitled o any exemplion [rom the
operation of the loeal laws for their
punishment, if the loeal tribunals see
fit to assert their authority. Such
heing the general public law on this
subject, treaties have heen entered
into by nations having commereial in-
lercourse, the purpose of which was
to scttle and define the vights and
dulies of the contracting parties with
respect to cach other in these particu-
lars, and thus prevent the inconven-
ience (hat might arise from atiempts
to exercise conflicling  jurisdietions,

In reaching its decision, the Court
reviewed the ways in which treaties
granting, or conceding, foreign con-
sular jurisdiction affected the jurisdic-
tion of the authoritics of a part over
visiting foreign merchantmen. Tt re-
ferred, first, to the Franco-American
consular convenlion which existed at
the time of the 1806 opinion in the
cases of Sally and Newton, referred
to above. Then the Court procceded
as follows:

Next came a form of conveniion which

. . gave the consuls aunthority to
cause proper order to be maintained
on hoard and 1o decide disputes he-
tween the officers and erew, but al-

lowed the loeal authoritics to inter
fere il the disorders taking place on
hoard were: of sueh a nature as to dis-
turh the public tranquility, and that
is substantially all there is in the
convention with Belgium whieh we
have now to consider . ., If the
thing done “the disorder,” as it is
called in the reaty is of a character
to affeel those on shore or in the port
when it hecomes known, the fact that
only those on the ship saw it when
it was done is a matter of no moment,
Those who are not on the vessel pay
no special attention to the mere dis-
putes or qnarrels of the seamen while
on hooard . . . . Neither do they . . .
care for anything done on hoard which
relates only to the discipline of the
ship . , ., Not so, however, when
crimes  which from their gravity
nwaken a public interest as:soon as
they become known, and especially
those of a character which every
civilized nation considers itself hound
Lo provide a severe punishment for
when eommiited within its own juris-
diction . . ., It is not alone the puh-
licity of the act, or the noise and
elamor which attends it, that fixes the
nature of the erime, but the act iself,
I that is of a character to awaken
publie interest when it  hecomes
known, it is a “disorder” the nature
of which is to alfeer the community at
large, and eonsequently 10 invoke
the power of the local government
whose people have heen disturbed Iy
what was done . . .. The prineiple
which governs the whole matter is
1his: Disorders which disturly only
the peace of the ship or those on
hoard are to be dealt with exclusively
by the sovercignty of the home of the
ship, but 1those which disturh the
pulilic peace may be suppressed, and,
il need e, the offenders punished by
the proper authorities of the loeal
jurisdietion.

The Court concluded that the circum-
stances of cach case would have to he
examnined to determine irs  jurisdic-
tional quality. 1t concluded that the
murder in question was such a “dis-
order” us to vest jurisdiction in the
Jersey City port authorities,

Maore  recent varions
national courls have procecded upon

decisions  of
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general lines of reasoning similar 1o
the above. But some of their conclu-
sionz may scem diflicull te harmonize
wilh Wildenhus® Case.

Compare People . Wong Cheng, 16
LY. 729 (1922) with United States v.
Leok Chaw, 18 PI. 573 (1910), Tn
the Wong Cheng case 1he Philippine
Supreme  Court held that smoking
apium on an Faglish vesse]l anchored
two and a hall miles from shore in
Manila Harbor was an offence [lor
which prosceation in the Philippines
was proper. Distinguishing the Leok
Chew case in which the Court had
said that mere posscssion of opium on

a foreign merchant vessel in terri-

torinl  waters did nor  constilule a

crime triable locally, the Conrt said:

“Nut ta smoke opium within our ter-

ritorial linits, even though aboard a

forctgn merchant ship, is certainly a

bireach of the public order here estab-

lished, hecanse it eauses sueh drug
to produce ita pernicions eifects within
our territory,” #

The United States encountered great
difficulty in this area of international
law with the advent of its ill-advised
experiment with prohibition. Cunard
Steamship Co. v, Mellon, 262 118, 100
{1923), was liligation which stemmed
from an opinion of the Altorney Gen-
eral, On 6 October 1922 the Attorney
General responded to a request for
advice submirted hy the Scerctary of
the Treasury. The Attorney General’s
opinion constried the National Pro-
hibition Aet and Eighteenth Amend-
menl, and concluded that these two
enactiments maede it illegal: (1) for
any domestic or foreizn vessel cither
lo hring liquor into U.5. lerritorial
qaters, or to earry it while in such
waters, whether as sca stores or cargo;
or (2) for any U8, ship to carry
liquor even outside 1LS. terrilory.
After this opinion was issued. the
President took measures for issuanee
of instruetions for enforecement of its
conclusions. Ten foreign cormporations
which operated foreign flag vessols,
and two 1S, Mlag steamship operators
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sought injunctions apgainsl the threat-
ened application of the National Pro.
hibition Acl to merehanl vesscls visit-
ing TLS, parls. Al ol these ships had
made it a practice to earry liquor as
sea slores, lo be sold as heverage 1o
crew or passengers. This was per-
milled by the laws of all the non-1LS.
ports touched by the ships and was
even required Dy some.  After the
advent of prohibition in the Tnited
States, all shiphoard liquor had been
purchased  aboard and carried inlo
American ports. Lower lederal courts
refused to enjoin the contemplated
chloreement  measures, cilher as o
foreign flag vessels in American ports,
or on LIS, (lag vessels anywhere. The
Supreme Court alliemed with vespect
to all vessels in 115, territorial waters
but reversed as to U8, flag vessels
oulside LS, waters, The Courl suid
(his:

The defendants  [ie., Government
olficials] further comtend that  the
Amendment covera foreign merchant
ships when within the lerritorial wa-
ters of the United States. Of course,
if it weve Lrue that a ship is a pat
of the territory of the country whose
flag she carries, the enntention would
fail. But, as that is a fiction, we think
the contention is right.

A merehant ship of one country vol-
unlarily entering the territorial Hmils
of another subjects hersell to the
jurisdiction of the latter. The juris-
diction attaehes in virtue of her pres-
enee, just as with other objects within
those limits. During her stay she is
entitled 10 the protection of the Taws
ol that place and correlatively i«
hound 10 yield obediencre 10 them,
OF course, the local sovereign may nul
of considerations  of  public poliey
chonse to forego the exertion of ils
jurisdiction or to exerl the same in
only a limited way, but this isx o mal.
ter resting solely in its dizevetion .. ..
In principle, therefore, U is setlled
that the Amendment could he made
to cover hoth domestic and foreign
merchant ships when within the terri
loriad walers of the Uniled Siales
And we think it has Dbeen made 1o

14
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cover hoth when within those Limits.
[t containg no exeeption of ships ol
cither elass and the terms in which
it is couched indicate that none is
intended .. ..

The above decision was roundly pro-
tested by various of the major mari-
time states. Briggs tells us that:

Pursuant to the decision of the United
Stutes Supreme Court in Cunerd o,
Mellon . . . the Department of State
notified foreign governments on Alay
3, 1923, “that it is nnlawful for any
vessel, either foreign or domestie, to
bring within the United States or
within the territorial waters thereol
any liquors whatever {or beverage pur-
poses.” U.S. For. Rel, 1923, I, 133.
Diplomatic protests were made by the
Governments of Spain, Great Briloin,
Belgium, Ttaly, Sweden, Portugal,
Denmark, the Netherlands, Norway,
Mexieo, and Panama, fd. 133-16].
Altheugh the protests werve largely
hascd upon a claim that by interna-
tional comily a State should not ex-
ereise its unquestioned rights of juris.
diction over [oreign privale vessels
admilted to ils national waters exeept
to restrain aets calculated to disturh
publie order and salety, the real ques-
tion at issue was the rvight of the
United States to prohibit the entry of
forcign wvessels laden with aleoholic
beverages o right which seems to be
firmly grounded on international law.
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cquipment, uses any improvement pat-
ented in this country,” proceeded (o
hold that the patent laws in foree
were nol intended by Congress to ap-
ply e foreign ships temporarily in
our ports, Statutes controlling the
employment and wages of seamen , |, |
have heen enforeed ,in relation (o
[oreign vessels even to the exient of
impaiving the obligation of a {oreign
contract.  See  Strathearn Steamship
Co. v fhllon, 252 U8, 348 (1920),
where Dillon, o British subject wha
had shipped on a British vessel in a
British port wnder articles stipulating
that wages were payalle at the end
ol the veyage, was permilled by the
U5 Supreme Court to eollect one-
hall the wages due him when his
vessel pat inte an American  port,
pursuant te . ., 46 U.S.CA, 597,
which was made expressty applicalle
lo seammen on foreign vessels in 1S,
waters , , . . Professor Hyde doubts
whether, in the ahsenee of treaty, any
vule of international law prohibils a
State from  “exercising through s
local  courts  jurisdiction  over  civil
controversies  Dbelween  masters  and
members of a erew, when the judicial
aid of its tribunals is invoked hy
the latter, and wnotably, when a libel
in rem is filed against the [foreign]
ship.” Ilyde, 1, 742, [n such ecases
the applicable law may he the flag-
law, or, by lcgislative mandate, it
might be the law of the coastal
State M

This same author shifts {rom the sub- It scems appropriate o eonclude this

jeet of criminal enforeement 1o the discussion of jurisdictional immunities

area of civil matters as lollows: with the cogent statement of the gen-
The governing principle in civil as eral rules, Tormulated hy a leading
in criminal jurisdiction is that the for- American scholar of maritime law:

cign private vessel enters subject to
the local law. In matters not allecting
local interesta the coastal Stale may
decline to exereise jurisdietion; hut,
in the absence of treaty provisions to
1he contrary, it remains the judge of
whether or not its inlerests recguire
the exercise of jurisdietion or the en-
forcement of its laws against forcign
vessels, Thus in frown v, Puchesne,
19 IHow, 183, 198 (1856}, the 1.5,
Supreme Court, alter ohserving thal
“Congress may unguestionably, under
its power 1o regulate commeree, pro-

The exemption from local jurisdietion
in rem is clearesl cut in the case of
foreign fighting ships. Bu fleet awxil.
iaries, and ships used for govermment
purposes  other  than  warfare, are
within - the  exemption,  Vessels  of
ordinary merehant character may also
share in the exemption in so far as
they are in government nse for non-
mereantile purposesi7

The Rossiya Case involved the claim
to immunity of a slate-owned vessel

hibit any foreigm ship from entering engaged in whelly commercial pursuits
our ports, which, in its consiruetion or in foreign ports, Various nalions have
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alloted state-owned vessels to trading
aclivities, under a greal variely of
arrangements.  International law as
to their jurisdictional immunities is
in an unclear slale of complex evolu-
tion, although the United Stales has
taken sleps to clarify its national prac-
lice, in the wake of the Rossiva mat-
ter. Other nalions are equally con-
cerned !

British practice has hitherto made no
distinction berween public ships cn-
gaged in ecommerce and others, [n
The Parlement Belge (1880) 5 1.1,
197, a Nelgian mail ship had eollided
with an English ship in Dover Har-
bour, and although ir was proved that
the ship, the property of the King of
the Delgians, was used by him partly
for 1rading purposes, the Court held
that it could not deal with the claim
of the English owners. . . . [H]owever
it ean hardly be said that interna-
tional lauw requires immunity to he
extended to public ships engaged in
ordinary eommercial undertakings;
many states have never done so, und
in reeent years national trading has
beeome so common that their exemp-
liou ftom the jurisdiction of national
courts sometimes works gross injus-
tice.  The abuse was dealt with at a
conference held in DBrussels in 1026,
and a convention was formed ol
which the main provisions are: that
vessels owned or operated by states,
and their cargoes and passengers, are
te he subjeet to the same liahility in
respeet of claims as those privately
owned; hut ships of war and non.
trading vessels may not be arvested or
derained in a foreign port, and pro.
cecidings must be taken against them
in the courts of the country to which
they belong. The convention is not
to apply in time of war, Tt is in force
hetween a few states, bnt it has not
been rvatified by Great Britain3®

The U.S. Supreme Court took up the
question of the jurisdiction of 1.5,
coutts over foreign state vessels in
commercial activities, in Berizzi flros.
v. The Pesaro, 271 1.8, 562 (1926),
in which an in rem proceeding was
brought in a federal courl hecause of
the alleged nondelivery of a cargo of

https://digital-commons.usnwc.edu/nwc-review/vol20/isss/7

silk accepted in Naly for delivery in
New York. The carrying vessel was
concededly  “owned, possessed, and
controlled” by the [talian  Govern-
ment, bul not connecled with fralian
military or naval forces.®® Pesarc was
employed in the carriage of goods for
hirc in international ocean commerce,
Justice Van Devanter’s opinion stated
that:

The single question presented {or de-
cision by us is whether a ship owned
and possessed by a foreign govern-
ment, and operated by it in the ear-
ringe of merchandise for hire, is im-
mune [rom arrest under proecess hased
on a libel in rem by o private soilor
in a tederal Distriet Court exercising
admiralty jurisdiction,

The Suprteme Courl concluded that
the district courts did not have such
jurisdiction.

In Republic of Mexico v. Hoffman:
The Baja Cdlifornie, 324 US. 30
(1945), the question was:

. whether, in the ahsence of the
adoption of any guiding poliey by
the Lxecutive Braneh of the govern-
ment the federal courts shonld recog-
nize the immunily from a suit in rem
in adinivalty of a terchant vesscl
solely because it is owned thongh not
possessed by a {viendly [oreign gov-
aernment.

The Mexican Government held title
to Bajo California, hul a private Mex-
iean corporation operated her,  The
Supreme Court noted that:

It has heen held below, as in The
Navemar, 10 be deeisive of the case
that the vessel when scized by judi-
cial process was not in the possession
and service of the foreign govern-
ment.  Here hoth eourts have found
that the Republic of Mexico is the
owner of the seized vessel. The State
Department has certified that it reeog-
nizes such ownership, but it has re-
frained fromn eertifying that it allows
the hminunity or recognizes ownership
of the vessel without possession by the
Mexican Governinent as a ground for
immunity. It does not appear that the

16
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Department has ever allowed a elpim
of immunily on that ground, and we
are cited to no case jn which a federal
court has done so . ., ., We ean only
conclude that it is the national policy
not 1o extend the immunity in the
manner now suggested, and that it is
the duty of the eourts, in a maticr so
intimately assoeiated with our foreign
policy and which may profoundly af-
fect it, nol to enlarge an immunity
to an extent which the government,
although often asked, has not seen fit
Lo recegnize,

The initial letter {29 March 1948) of
the Soviet Embassy in the Rossiya
matter only asscrted ownership of the
vessel.*® Since the letter did not men-
tion operation or control by the state,
the case at that stage was like the
Baja California,

In The Navemar, 303 US. 068
(1938), referred to ahove, the State
Department had refused to accept a
claim of immunity of the attached
Spanish vessel. The Spanish Civil War
was then in progress. Around the
world the contending regimes were
trying to gain control of Spanish-
fag vessels. It was alleged rthat at
the time she was lihelled, Navemar
had already been expropriated [rom a
Spanish national by the recognized
Spanish Government. The Supreme
Court declined to recognize immunity
again, on the basis that the ship was
not shown to have heen in the pos.
session and public service of the Span-
ish Sovereign, She was, presumably,
a merchantman cngaged in merean-
tile pursuits.

Other municipal courts around the
world have passed on comparable ques.
tions. Their answers are varied. We
arc templed to hope that Military
Sea Transportation Scrviee vessels
would everywhere he viewed as en-
gaged in the public, and naval, service
of the United States. But quaere: if
all foreign courts would take this view
of a government-owned ship operated
by a eivilian company under a Gen-
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cral Agency Agreement, in a foreign
port, laden only with a cargo of ex-
change merchandise, or USAFT text-
books, or the household effects of ci-
vilian technical represcntatives serving
equipment deployed overseas.

The “Tate Letter”*! made it clear
that a Maritime Administration-owned
ship, chartered 1o a civilian operator
for purely civilian pursuits, would
likely not be made the subject of any
claim of immunity in a foreign port
by the Department of State. Tt must
be borne in mind that there are all
sorts of arrangements involving gov-
ernincnt vesscls and state trading and
private trading combinations which
may or may nol produce a “public
vessel,” entitled to immunity. The
“Tate Letter” makes it clear that Ros-
siva would not be granted immunity
now.

Government ships, foreign or do-
mestic, may be used for what might
he called publie purposes, such as
warships, which are the most ohvious
examples of puhlic ships. From the
warships, the puhlic purpose vessels
shade ofl inte eoast guard vessels,
lighthouse vesscls, dredge bhoats, efc.
From the direcl government ownership
and operation of merchant ships, the
class shades off also into privately
owned ships, which are requisitioned
or leased by the government for its
usc¢ in peace or war and for puhlie
afiairs, The nen-commercial elass in-
cludes also vessels owned or used by
slates and municipalities: police hoats,
firc hoals, city dumpiug scows, and
such., The wmerchanl ships of the
government also shade off from those
owned and operaled hy the govern-
ment directly to private ships merely
operaled by the government or more
frequently nowadays the government-
owned ships run by private eperalors.
Governments have devised, also, cor-
perations of which they own the
stock, while the corporation “owns”
and operates the vessels, Further-
more, the governmenls have suhsidized
private owners heavily by selling then
former governmenl-owned ships al
bargain prices, by “mail contracts,”
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by undisguised subsidies, hy cheap
loans, or hy all of these various de-
vices, so that governments have cstah-
lished a finaneial interest for them-
selves in many “private” merohant ves-
scls. This is the faet situation against
which is laid the general doctrine of
sovereign immunity, not only for the
vossels, for the injuries they do, hut
for supply contracts, freight eoniracts,
charter parties and other obligations,
otherwise enforceable against a pri-
vate person, which the government’s
or the ship’s officers may enter in De-
half of the ships in the course of
their operation. . . . DBy an amend-
ment Lo the Bankruptey Act, dated
June 22, 1038 . . . 11 US.C.A. Sco.
1101, if a eompany in foreign Irade
on whose vessels the government has
mortgages gets intoe a proceeding in
equity, hankraptey, or admiralty the
court may appoint the 1.8, Maritime
Commission . , . sole trustee or re-
eciver and during the operation of
the vessels hy the Commission the
vessels shall he considered vessels of
the United States within the meaning
of the Suits in Admiralty Act, 16
U.S.C.A. Sce, 741 et seq. 42

Lauterpacht’s  Oppenheim  summa-
rizes the Dritish approach to this prob-
lem arca as Tollows:

In Great Britain . . . as . . . the
result of o series of decisions, of
which The Parlement Belge . . . in
1880 may fairly he regarded as the
sturting-point  of the movement in
favour of immunity: (&) a British
court . . . will not exercise jurisdic-
tion over a ship which is the property
of a foreign State, whether she is
aetually engaged in the publie service
or is being used in the ordinary
way of a shipowner’s business, as, for
instance, being let out under a char-
ter-party; nor ean any maritime lien
attach . . . to such a ship so as 10
he enforceable against it if and when
it is [later] transferred to private
ewncrship. (b) Ships which are not
the property of a foreign State, b
are chartered or requisitioned by it or
otherwise in its possession and control,
muy not he arrested by process of the
Admiralty Court while subject to such
posscssion and control, nor . . . will
any action lie against the forcign
State; nor can any maritime lien at-

taely, to the ship in respect of damage
done by her or salvapge serviees rem-
dercd to her while she was subject 10
suell  possession and  control;  hut
when the governmental possession and
control cease to operale and she is re-
delivered to her owner, an action in
personam  will lie against him in
respeet of salvage serviees rendered
to her while in governmental posses-
sion and control, if he has derived
henefit from those services. There are
now only a lew States which adhere
withont qualifications to the practiee
of conceding jurisdietional immuni-
lies to Statc-owned ships engaged in
commeree. This is so although only
a relatively small number of States
have so far ratified the Brussels Con-
venlion of 1926 whieh abolishes that
privilege as between the contracting
purtics. 3

The “Tate Letter” of 19 May 1952
from the Acting legal Adviser, De-
partment of State, 10 Acting Attorney
General Perhoan  contained a sum-
mary of the practice of a number of
slates in terms of rwo hasic theories
of sovereign immunity which have
emerged,  The letter  slated  these
thearies in this way:

A study of the law of sovercign im-
munity reveals the existence of two
conllicting concepts of sovereign im-
munity, each widely held and firmly
established, According to the elassi-
cal or absolute theory of sovercign
immunily, a sovereign cannot, with-
out his consent, be made a respondent
in the courls of another sovereign,
According to the newer or restrictive
theory of sovereign immunity, the im-
munily of the sovereign is recognized
with regard to sovercign or public
acts (juri fmperit) of a stale, but not
with respect to private acts {jure ges-
tionis). There is apreement by pro-
penents of both theories, supported Ty
pracltice, that soveretgn  immunitly
shonld not he claimed or granted in
actions with respeet 1o teal property
(diplomatic  and perbaps  consular
property cxcepted) or with respect
to the disposition of the property of
a deceased person even though a
forcign sovercign is the heneficiary.

The “Tate Letter” proceceded, after
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its summary of trends in other nations,
lo state the newly formalized U8, po-
sition:

It is thus evident thal with the pos-
sible exception of the United King-
dom little support has been found
except on the part of the Soviet
Union and its satellites for eontinued
[ull acceptance of the abselute theory
of sovercign immunity. There are evi-
dences that British authorities are
aware of ils deficiencies and ready [or
a echange. The reasons whieh olvi-
ously motivate state trading countrics
in adhering to the theory with per-
haps increasing rigidity are most per-
suasive that the United States should
change its policy. Furthermore, the
granting of sovercign hmmunity to
foreign govermnents in the courts of
the Uniled States is most inconsistent
with the action of the Government of
the United States in subjecting itself
to suit in thesc same courts in hoth
contract and tort and with its long
established policy of not claiming
immunity in foreign jurisdietions fer
its merchant  vessels.  Finally, the
Depariment feels that the widespread
and increasing praetice on the part of
governments of engaging in commer-
cial activites makes necessary o prac-
tice which will enable persons doing
business with thein to have their
rights determined in the courts, Fer
these reasons it will hereafter he the
Department’s poliey to [ollow the re-
strictive theory of sovercign imwmunity
in e consideration of requests of
foreign governments for a grant of
sovereign immunity,

A recent writer has pointed out that
this letter is not the final word on
this subject. Tlis presentation empha-
sizes the doubt of the procedural as-
pects of asserting sovereign immunity,
whieh will undoubtedly influence the
further evolution of the rules of sov-
ereign immunity.
The Tate letter did not spell oul
the distinction belween private or
commercial and public acts, and it did
nolt go into the other eomplications
that were bound to develop. For in.

stance, if in eertain ecireumnstances
sovercign stales were no longer 1o
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he granted immunity (at least as far
as the State Department was con-
cerned), how was a suit ngainst a
sovereign to he commenced? Tt had
always been thonght that an ambas-
sador or other diplomatic representa-
tive could not he personally served
with legal process, Similarly, con-
sular representatives arc mot proper
“apents” for purposes of recciving ser-
vice of process addressed to a [for-
eign government. Not until the adop-
tion of so.called “long-arin statutes”
for service of process in State court
proccedings, plus their assimilation hy
refercnce inte Federal practiee . . . did
the possibility arise of conmeneing
suits against a sovercign without at-
taching the sovercign’s property, But
which property was snbject to at-
tachment? Tt soon appeared that
regardless of the eause of action, cer-
tain governmental property, lor ex-
ample, a bank account held in the
name of the foreign governinent, was
immune., In other words, not only
most the cause of action appear 10
relate to a “private” or “commercial”
aclivity of the defendent government,
but the defendant’s property on which
jurisdiction is sought to he founded
must  be commereial in character,
Probably although this is not clear
the property attached and the elaim
sied upon need not have a direet rela-
tion: A eommercial vessel helonging
1o state A rnight be the hasis for a
quasi in rem action not only by the
ship’s ehandler, but also by the person
who had sold shoes 10 A’s army or
hought bheef from A’s ogricultural ex-
port ageney, assuming the latler arce
eousidered commereial claiins. Would
sueh claims be considered commercial
for the pnrpose of overeeming o plen
of sovereign fmmumity , ., . Only
one United Stales court appears to
have addressed itself specifically to
the question of the distinction hetween
commercial and  governmental  acts
set forth but not defined in the Tate
lettev, In VPictory Transpart, Inc. v
Comisurie  de  Abastecimientos v
Transportes 1336 F. 2d 354 (2d Cir.,
1964) digested in 59 A JLI. 388
(1965) ; eccrt. denied, 381 UK. 934
(1965) 1, the Court of Appeals for the
Sceond Cireuit expressly upheld the
Tate doctrine, on the gronnd thar “it
muakes no sense for the courts to
deny a litigant his day in court and
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to permit the disregard of legal ohli-
gations to avoid embarrassing the
State Department if that ageney indi-
cates it will not he emharrassed.”
The eourt set forth five categories of
acts falliug within the concept of
“public acts”: (1) internal admini-
strative acts, such as the expulsion of
an alien; (2} lcgislative acts, such
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as nationalization; (3) aects concern-
ing the armed forces; (4} acts eon-
ecrning diplomatic activity; and (5)
public leans, Causcs of action arising
out of these kinds of aets would not
subject the sovereign to suit without
its consent . ... It may be pointed
out that the Sceond Cireuit’s attempl
at definition is not very preeise 44
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This definition was synthesized from the authorities eonsulted for the discussion which
follaws.

James L. Brietly, The Law of Nations, 5th ed. (Oxford, Eng.: Clarendon Press, 1955),
p. 187,

Herbert W, Driggs, The Law of Nations, 2d cd. {New York: Appleton-Century-Crofts,
1952), p. 762,

John B, Moore, 4 Digest of Internationel Low (Washingten: U.S. Govt. Print, Of,
1906), v. IV, p. 630,

L. Oppenheim, International Lew, Bith ed.
secs. 348 and 350, p. 759-761.,

{bid., see, 349.

fbid., sce. 354, 356.

Charles G, Fenwick, International Law, 3d rev. ed. {(New York: Appleton-Century-
Crolis, 1952}, p. 467-08,

Oppenheim, I, see, 389, p. 792-93.

[bid., sce. 390-96, p. 793-805.

This text of the opinion appears in Briggs, op. cit., at p. 788. Tn the same work, at
p. 767-09, are set forth “Begulations Coneerning Diplomatie Missions . . . of Foreign
States in the Territory of the Union of Soviet Socialist Republics: Approved hy the
Central Exceutive Committee and the Couneil of the Commissars of the People of the
U.S.8.R,, January 14, 1927, Section 4 of which vecognizes that premises occupied by
diplomatic missions arc inviolahle. Briggs notes (at p, 789-90) :

(Tondon: Tongmans, Green, 1955), v. 1,

Althaugh the consent wf Ihe chiel of mission is required before loenl autharities may enter wpon diplo-
matic premises, practice sanclions exceptions in eases of emergeney sueh as fre or imminent danger of
. Bection b of the Sovier Hegnlations, above, nfler cswblishing the invielability
of these premises, adds (hat “neveriheless, the inviodahility of these premises gives no right w relain
anyone there by [oree,” On Qclober 3, 1029, M. Diezedowsky, First Connsellor of Lhe Soviet Finbassy
in I'aris, appeared nt a Freoch police sitation and asked their aid in releasing hia wile and daughter who
e reported that an agent of the GPU had acrived

erimes af violence . .

were being held by the GPU in the Sovier Fimbassy.
that day ar the Embussy to order his remrn to Moscow Lo be judged for political divergencies, Hiezedow.
sky resolved 1o gnit the Fmbassy wnd after packing his bags bad been prevented from leaving the prenises,

Tle jnmped ont of & window inte o courtyand in the Rue de Grenelle pud wade his escape. The French

police allicials deritled 1hal in the absenee of the Russian Ambassador, M, ezedowsky had muhority w
waive the “exterritorinlity” al the Fmbassy premises and, despile the sesistanee of Embassy personnel

cirected by the GPU agenl, secuved the velease of his wile and child,
See Le Temps (Paris, 4 October 1929), p. 4.
Briggs, p. 790-91.
Oppenhein, 1, sees, 401-402, p, 809-810,
.S, Dept, of State, “Diplomatic DPrivileges and Immunitics Abroad,” Foreign Service
Manual (Washington: U.S. Govt. Print. Off, n.d.), sce. 221,12,
Tbid., sce. 221.11. See also Oppenheim, 1, sce, 404,
Oppenheim, 1, sce. 342, p. 801,
U.S. Dept. of State, “Diplomatie Privileges and lmmunities Abroad,” sec. 221.11,
Oppenheim, 1, sce. 393, p. 802,

20



19,
20,

21.

22,
23.

24,

25,

20,

McAuliffe: Discussions in InternWWATIONAI LAW 105

Briggs, p. 773.

U.S. Bept, of State, “Tax Exemptions Accorded Thnited States Representatives Abroad,”
Foreign Service Manrual (Washington: US. Covl, Print. Off,, nd.), sec. 260,
Oppenheim, 1, p. 803,

U.S. Dept. of State, “I'ax Exemplions,” see, 261,

Juseph E. Davies, Mission to Moscow (New York: Simon and Schuster, 1949), p. 118-
119. Mr. Davies served as US, Ambassudor to the Soviet Union from 1936 to 1939,
At p. 129 of the book he notes that in his time theve was one clergyman living in the
French Fmbassy, ministering to ull Westerners.

L. B. Waison, “The Naval Attache und International Law,” JAG Jourunl, Seplemher
1963, p. 143.

The responsibilities of an assistant 1.8, naval atlaché can be contrasted with the remarks
of Col. Oleg V. Penkovskiy, of Soviet military intellipence, and those of his editors in
The Penkovskiy Papers (New York: Doubleduy, 1965). (Quotations and citations here
are from the 1966 Avon paperback edition.)  Editor's Inireduction, p. 78:

Penkovskiy's intelligence expeiience was . . . o~ an altach, an instreelor, scientific and  technieal
expert, aml foreign linison specialist, . . . [ ]eseribing the GRU, he las heen wble o supply a pecnlinr
insight into Soviet intelligence aperations in Toreign couniries, us well ns medsnres taken against fareign.
s inside the USSR, As he wrole abis section harely faur vears ago, the praple he writes abonl are
for the most pnr still on active scrvice and the unmbers he wses are rensonnbly accurale. It is sabering

1w contemplate the wral he gives of 3,000 sl intelligenee officers ont af the 5200 Soviet representalives

in the Sevier embassics awd consolates in some  seventy-two  non-Communisl conniries,  Add 1o this

Penkovakiy's caleulations aboul the mumber of Soviet representatives “co-opted” for work with intelli-

gence angs and the pumber of Vpnre’ Sovier diplomais shrinks o samething less than 20 per cenl of

the Lotal. One is templed lo usk, with Penkovskiy, “Where ave the legitimate Seviel diplonaty gane?™’
Penkovskiy wrote: p. 84, 80, 87, 89-91, 95, 98-99,
Prior te my teip e Turkey Fothoughn ihat the Ministey of Foreign AM und the cmnbaas were

impurtant organizalions with wthority. Bul now | know thiere is only the Central Commitlee CPSU, and
in the embassy two intetligence rezzdenturus: GIUU amd KGH. They wre the ones who handle everything,
T wund, The GRU i3 of eourse part of the Saviet
General S1afl, The entire wark of the General Saadl, eapeeially af the GRU, s super

Ministry of Foreign Alfairs stays i 1the hack

L Ty ihe
Central Commirtes CPSU, which hns for this purpose cerain speeinl sectiong, . .

Orgunizationally, the GRU breaks down as llews: The lst Directurate — Hlegalss Chiel Uear Admiral
L. K. Behzeney . . . Kear Admital Leonid Konstantinoviteh Bekreney wan Chief of the Nlegals Direrrate
o the LS. in 1962 as the Noviel Navol Atnaché, He departed Tor the
S.R, earty in 1963 probably as o oresult of Kenkowshiy's arreal and diselosures to the Soviel inters

of the GRU until his assignne
u

rogitlora, . .

Naval Ingelligencr Dircctorate - - Bo lunger exisis; w0 small section or gnonp remains fue the co-ordina-

tion of intelligencre on the naval fin

An Mlepal rezident i the Tieawl of the nerwark and bas his own con tions chiannels 10 Mascow,

13

separane frow  the vorcmonivation vhannels of auy  mher Hlepals' netwa 1 the same country and

sepurade Toomne the enmmuticg

inna used Iy wilicers of the rezidentura under cover of the Savier Finhasoy

or other eofficis]l ¥ovier representation, g~ in the United Nattens in New Yorh. . . . Bekeeney has done o

I
coustantly seolded amid

g othe Hlegals' waork, but apparenily the resnlis are naot o poad bevanse te is

ciaed by Serov. At a Party mveting of the (a1 [Hreelorate, Seviw tore Bekres

Iy gowl ol of o

nev to pieces. e osaid that Bekoeoey alid not werk hand enough, Lence the Hlegals’ neiwork was weak.
Bpecial mphs

in that respeet was plived upon our priveipal cnemy' - the LS. AL Serev elaimed
il all aur attachés were doing was collesting newapapers and tubbish; evetyching that was ol value
rame from the Wega

netligence nlicers ol the legal recidenterss wlways use their ollicial eover, such as assistine allaché, | .
K&t and GRU personnel in Soriet embasiies
pretaoimiel are KGL, witle ane or twa GRAT

In a Soviel cansulate, almest 100 per eent of 1ke
s ineladel, Even e GRDY has always had o hand

time trying do wse consular vover (o s people; every opening s tshen by the KGR Inosie embassy
e KGI <pies o oall persounel, including v~ in the GRU, The KGI pmen waleh absolutely evergihing
that goes oy o0 o e e past the senior military attachés were andamatieally ulao the GRU rezidents

in their respretive embassies. This 7a not nne any more; they were ton easy Lo expo<e,  Now the job

al residdent fa assigned o smmber man whe vsially operates nnder a edvilion cover in the vinhassy. e
way  be an wmbussador, counsellor, fisr ar cecand seerelary, OF comnse, o mililery atachd s also a
GRU intelligenee officer, hot zever e sezident, Phis reorganization alse provided e GIIU with the
opporicnily 1o e an extrn GRU oflicer i the emhbasay. The rezdent nsaally is 4 colonel or o general,
The milie

- relieved of (heic duties as rezidenis by o special deciee af 1 Central Come

vontlaclds w
AT dwed Janwazy 22, 190al,

uitlee

Oppenheim, 1, see. 400,
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27,
28,

29,
30.
3L
32,
33,

34,
35.

36,

37.

38,

39,

40,

41,

42,

43,

Watson, p. 145-146.

1bid,, p. 146, citing the Vienna Convention on Diplomatic Helations of 14 April 1961,
which was signed by 45 slates, including the United States.

Hhid.

Fhid.

Ihid.

For an outstanding presentalion on this topie, see Note: “Jurisdiction aver Fercign
Private Vesscls in National Waters,” in Briggs, p. 348-355.

Grant Gilmore and Charles L. Black, Jr., The Law of Admiralty (Brooklyn: Foundation
Press, 1957), see, 115,

Brierly, p. 19495,

William W. Bishop, International Law; Cases and Materials (New York: Prentice-Hall,
1953), p. 38990,

Briggs, p. 352-53.

Gustavus H, Rohinsen, Handbook of Admirally Law in the United States (St. Paul:
West, 1939), sec. 31, p. 248. It is & remarkably accuraic statement, considering its vin-
tage, for the law as it now cxists in the wake of the *Tate letter.”

Brierly, p. 19293, The United States is not a party to this convention. Seo Bishop,
p. 428

Pesaro’s lack of econnection with Ttalian military or naval forces is the fundamental
distinction hetween the Lypical state-owned merehant vessel, and merchant fype ships
owned and operated by the Military Sea Transportation Service of the Unired States,
For text of the letter, see Naval War College Supplementary Reference Material, v. 11,
p. H-1,

Jack B. Tate, “Changed TPolicy Concerning the Granting of Sovereign Immunilics to
Forcign Govermments,” The Departmient of State Rulletin, 23 June 1952, p. 984,
Robinsou, p. 24849, Through successive reorganizations, the deseribed [unctions of
the former U8, Maritime Commission are today performed by the Federal Maritime
Commnission,

Oppenheim, I, sce, 4514, p. 856-58,

A, F. Lowenleld, “The Sabhatine Amendinent — Internationn]l Law Meets Civil Pro-
cedure,” The American Journal of Intemationol Law, Oectaber 1965, p. 899,

¥

When T say thal officers loday must go far heyond the official
curriculum, T say it, not beeause I do not helieve in the traditional
relationship belween the civilian and military, but you must be

more than the servants of national policy. You must he preparcd

lo play a construetive role in the development of national poliey.
John F, Kennedy: To the graduating class, U.S. Naval
Academy, fune 1961

To insure safely at sea, the hest that science can devise and that
naval organization can provide must be regarded only as an ald,
and never as a substitute for good seamanship, sclf-reliance, and
sense of ultimate responsibility whieh are the first requisites in o
seaman and naval officer.
€. W. Nimitz: Letter to US. Pacific Fleet, 13 February
1945
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