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INTERNATIONAL LAW

AND

THE USE OF FORCE

A lecture

delivered at the Naval War College

on 4 Octlober 1968

by

Dr. Shabtai Rosenne

Il international law is conceived as a
standard-setting regulatory pattern for
the nomnal conduct of states towards
one another, the qucslion ol interna-
tional law and the use of lorec--ol the
relationship  between law  in force-
belongs not to its static parts, but rather
to a more dynamic and, truth to tell,
less clearly regulated area. llere the
cezential problem is o balanee the
dictates ol a civilizing, ontward-looking,
standard-sciling agency with the over-
riding introspective  requirements  of
national sccurily and sell-delense, That
is the real problem which force and the

threal or use of {oree pose lor interna-
tional law. [L is, moreover, the intrac-
table nature of thal eonflict which lcads
many to lhe mistaken view that when
reduced 1o Tundamentals, international
laow s cither unimportant or, at hest,
belongs to the category of moral stan-
dards and nol those of law i the sense
of imperatives, This dilemma is similar
to that referred to in a recent article in
the New Yorfer (7 Seplember 1968) an
the trial of [}r. Spock where the lollow-
ing sentence appears: ““The case was
simply too palpably entwined with con-
teoversial political issues--with the ques-
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tion of dove versus hawk--lor its legal
form and ils social content to be sepa-
rable,” That scnlence also ullers the
words ol caulion aguinst the banality
which is all too frequent in legal and
political scicnce literalure dealing wilh
the vexed problem of force. For it can
be laken for granted thal no responsible
government will lightly decide on the
employment ol armed [orce, and il is
the height of irresponsibility Lo ap-
proach the legal system with platitndes
on Lhe evils of lorce. Moreover, the
dilcmma of the hawk versus the dove is
wol conlined to any onc counlry or Lo
any onc period of lime., Insoflar as
international law pgives expression Lo
certain social cxperiences and, in Lhe
view ol many, lo cerlain essential re-
quircments of the civilized world, i,
too, has Lo lace Lhis dilemma,

In the listory of inlernational law
several phases can be observed in ils
approach Lo the problem of lorce. Ger-
tain aspeels which are taken for graonted
today woere not always so, just as Lloday
we lace new problems Lor which there is
little historic expericnce Lo guide us.
Bul runuing through all this history is
the persistenl attempt Lo balance the
legitimate  requirements  of  national
delense and sceurity and the equally
legitimate requirements of Lhe civilized
world which regards the indiscriminate
use of lorce with distaste and secks to
place it beyond the pale nol merely of
the law, but of normal international
relalions.

‘The firsl stage in tempering Lhe rigors
of the use ol lorce and subjeeling il Lo
logal restraint goes back Lo quile an
cacly period ol civilizalion. This relates
Lo the protection of the noncontbatant,
whether civilian or Lthe sick and wound-
od military. ‘Traces of this Lype of
humanitarian legal regulalion can he
found in the Bible, in the teachings ol
the clinreh (athers and in comparable
wotks of other civilizations. They [ind
formal expression Loday in the Geneva
Congentions of 1919, Although  this

lhumanitarian aspecl is peripheral to the
central problem, the history of this
humanitarian law is inleresting hecause
it can illustrate the central problem of
our theme. Thal branch of the law has
as ils assumplion that il is possible to
make a clear and a logical distinction
hetween the combalant and the non-
combatanl, But the experiences of
modern  Lotal wars-whether they are
World Wars or whether they are lo-
calived wars--cast serions doubls on the
validity ol the assumplion. I thal is so,
as tegards whal is no more than a
segient ol the problem, it follows that
Lhe eentral problem itsell' is also colored
by the same characterislic. For many
smaller peoples, loss of a war may mean
the toss of national independence, or al
least a [undamental change of the na-
tional destiny into new directions im-
posed by the victors. I is the nalural
unwillingness of peoples Lo submil lor-
cibly to such changes which makes the
problem ol the legal regulation of Lhe
use of lorce one of such delicacy and
dilliculty, and which makes il, in the
words of the New Yorker so “impos-
sible for its legal lorm and its social
conlenl Lo be scparable.”

It may be an oversimplificalion Lo
stale  thal the topic belongs 1o Lhe
dynamic arca of inlernational law. It
concerns the dynamics of human inler-
course and of international relations in
general. [Lis relatively casy Lo draw up a
legal lext such as the Charler of the
United Nations and refer Lo respect for
the Lerritorial inlegrily or political inde-
pendenee ol any stale. The assumplion
of these Lexts is thal the very concep-
Lions ol “lerritorial inlegrily” and “po-
litical independence” when applied Lo
conercle silualions are inherently statie
and immulable. 1L may be Lrue that, in
general, law is by nature inclined
lowards Lhe mainlenance ol stability.
Bul the relationships with whick we are
dealing are themselves not stalic, and
the consecration of stability in the
words of a lext may end up by being
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mere platitndes. A complicated variely
of [actors converges o make changes,
and particularly territorial changes, ul-
most inevitable, Many of the situations
of confliet existing in the worll today
can be traced to causes of this kind, just
as in other parts of the world sitnations
ol tranquillity or relative tranquillity are
explained precisely by the absence ol
these factors for rapid and foreeful
change.

DNocs Lthis mean thal no reconciliation
at all is possible between law and loree?
It is doubtful il a negalive answer is
justified, The expericnee of the present
cenlury scems Lo be showing Lthe way in
which a reconciliation could he
achieved.

Intellectual and informed pacifism,
as opposed Lo purely emotional, ideo-
logical, and dogmalic pacifist move-
menls, has in the last hundred years
looked in Lwo dircclions as il ap-
proaches towards the crealion of an
international order which, when it is
construeled, will contain built-in ele-
ments cnabling il Lo cope wilh the
inherent dynamism of international rela-
tions. The Tirst is the search after
aceeplable international machineries for
faeilitating the necessary changes in the
international slalus quo, the so-called
problem  of “peaceful  change.” The
second is Lhe allempl to regulate Lhe use
of foree itsell by a mixture of political
machinery and legal controls.

Il cach of these approaches musl be
trealed separalely as a malter of system-
atic presenlalion, in fact as well as in
intelleetual conception, they are in-
separable. Indeed, in their modern guise
the two approaches grew oul of a single
intelleetual endeavor, heing the reaction
ol a small group of farsighted men--
lawyers, statesmen, and offieers ol the
armed forees--who were able Lo observe
in the year 1870 on Lhe one hand the
two major continental Furopean powers
tearing themselves Lo picees in a short
but devastating war, and the two leading
I'nglish-speaking powers, themselves on

the verge of war, pulling back at the last
momenl and selthng their dillerences
by arbitration. The Franco-Prussian War
aned the Alabama arbitration ook place
almost sinmltancously,

The approach 1o the regulation of
peacelul change started with the idea
that apart from Lhe secondary, and, iu a
wity, technical aspects ol improving the
actnal fornmlation of mtemational law
(a process which, by the way, has
produced very signilicant results during
the last 20b years in Lthe specialized arca
of codification of international law
with, indecd, a highly sophiaticated
mechanism for this process), new inter-
nationalized instilutions to subslituLe
themselves lor the individual wills of the
soveteigns in dealing with this type of
situation must he catablished and made
operational. Apparently on the basis of
whal was thoughtl to be Lhe lesson of
the organic social development which
led to the ercation of the modern stale
as we now know it, what was locked for
was @ way Lo centralize the control of
force in Lhe internalional arca, wnuch in
the same way that inside cach stale
privale force is not allowed, and all
controlled foree is Ltheoretically depen-
dent upon the government. This was
paralleled with the creation of new or
improved inlernational machineries lor
peacelul change and dispute setttement.
These machineries fall into two general
pallerns: namely, those whose functions
are cssentially limited to factlinding
(the Ltheory being Lthat in many cuses the
impartial estallishment of controverted
{acis may itself lead to the settlement of
disputes), and those aiming al the crea-
ton ol more [ar-reaching regulatory
mechanisms involving  particnlarly
machinerics (or eonciliation and media-
tion and machineries for arbitration and
even international judicial settlement--
corresponding Lo some extlent in prae-
tice, though nol nceessarily in theory,
Lo the political role performed by Lhe
national legislature inside Lhe states.
Regardless of Leehnical and charactler-
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istic dilferences belween these different
institulions, their underlying approach
i the same: namely, that the parlies in
dispute shonld have Lo lay their cards on
the table, elarily their objeclives, and
leave it to third parlies Lo find the
reconciliation, whether by mere persua-
stont or by more compulsive means.
Iixperience has shown that in pro-
dueing these machinerics, for which
gome ol the forms of inlernal state
orpanization were taken, their essential
substance could not casily be Llrans-
ferred inlo Lhe international arca, main-
ly because of the tremendous impact of
national sovereignly and the concepl of
the sovercign equalily of states, Tn all
madern states Lhe central authority has
al its disposal force which can be nsed,
and 18 used, both to prevent breaches of
the law and Lo enforce decigions ol the
dispule-settiement organs inside Lhe
state, This is the manifestatiorn, on the
internal plane, of the concept of “sov-
crcignly,” and Lhis has its inlernational
parallels too. Tn normal cases this works
without much difficulty. The police in a
eriminal case and the bailiffs or the
sherilfs in a civil case cxisl to ensure
that the adjudged person carried oul
what he is supposed to do. Yet, in
eomplicated siluations with deep politi-
cal and social overtones this system does
nol work so well. This ean be illustrated
by relercnee to two arcas of social
conllict {requently involving the use ol
foree, with which the modern slate
gystem I8 showing itsell incrcasingly
unable to cope on the basis of tradi-
tional patterns. The first is the arca of
labor relations, and the other is the arca
ol race relations. In both of these arcas
of conlliet--as well as in others--legal and
Lraditional pgoverminental  processes,
while they may have immediale ceffi-
cacy, rarely are able to get Lo grips with
the root causes of the tensions and by
their Lailure to do Lhis produce a kind of
chain reaction in the form of contempt
aud Truslration towards the law enforce-
menl and even the lawmaking processes,

il not Lowards socicly itsell.

These two particular areas of social
Ltensions are elose Lo the type ol inlerna-
lional tensions which cndanger peace;
and il the relatively closcly integrated
national sociclics arc engaged in deep
lieart searching to find appropriate ways
of handling these tensions and removing
their cxplosive potentialities, how much
greater are the dilferences in the un-
cohesive international commnnity.

The sccond approach has tnrned
more directly to the problem of loree
itsell. 1t was at one time thought, for
instance, that disarmament by itself
would go a long way towards providing
an answer Lo the problem, bul disarina-
ment was not cfleetive belween the two
World Wars, possibly because it Look the
symplom lor the cause, and the interna-
tional debate on disarmament did not
touch the roots of the snspicions and
fecars which have made the massive
armament of nalions so commonplace
today.

AL the same time the international
communily has been groping towards a
form ol organizalion wbich will supply
political machineries to deal with the
giluations ol tension and maintain inter-
national peace. This international elfort
today is cpitomized by the Uniled
Nations, This is, in its external trap-
pings, a highly sophisticated interna-
tional administrative machinery, but in
substance il 15 not very different {romn
the more discreel system of preserving
international peace of the Concert of
Europe. The underlying theory in each
cage--and herein lics one explanation for
the so-called right of velo in the Se-
emrity  Council today-is that the big
powers, in faclk and not merely in
theory, bear the primary responsibility
for the maintenance of international
peace. This theory worked well enough
so long as the big powers were able to
regnlate their own relations between
themselyes, If it has not been efleetive
since 1918, this is mainly becanse they
have nol been suceesslul in regnlating to
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the [ullest extent their own relations,

lu the growth ol this system Lhe
formal Lexts are now based on the
proposition Lhal war, as a malter of
national policy, is renounced. In what-
ever form the proposition is Lo be
framed, whether as in the Driand-Kel-
logir Pacl of 1928, which now exists in
revised kinguage in avticle 2, paragraph 4
of the UN. Charter, or in the form of
the so-called Stimson Doctrine of non-
recognition ol terrflorial  changes

brought about by the Megal use of

force, or in the so-called Litvinoy for-
wula of nonaggression, Lhe proposilion
15 one which will hardly stand up 1o
eritical analysis; luetliermore, the super-
Licial attraction of the slogandike lan-
guage blinds the unwary Lo the wnreality
ol the proposition. It depends far too
much on interpretation which, excepl
when you have agreed interpretation, is
at best a highly controveesial excercise
and al worst no mote than a decoy lor a
naked poelitical power struggle,

Texts of this kind--perhaps slating
the obvious-—-cxplicitly reserve what the
United Nations Charter calls the in-
herent  right ol sell-delense  against
armed attack. The formulas used vary,
but their purpose remains the same, The
idea s thal in principle the aggressive
use of foree is renounced as an instru-
ment ol national policy, but that if; in
spile ol this ban, another state employs
loree, ils victim is legally entitled 1o
defend itsell until the organixed inlerna-
Lional sociely lakes appropriate mea-
sures Lo pul a stop lo the violations of
pliﬂclf.

In the Charter this system is based on
three assumplions, namely: (a) that the
Securily Council--the organ on which is
conferred primary respounsibility {or the
maintenance of inlernational peace and
secarily —-would have al ils disposal non-
military  and  military machineries  of
compulsion which it could use against
recaleitrant states; (b) that the Securily
Council would have a sufliciently uniled
sense of purpose in Lhe dischargge ol its

primary responsibility, thal it would be
prepared Lo use  these  machineries
through the devices of nonmilitary or
military  sanclions  when  laced  with
threatened or aclual breaches of inlerna-
Lional peace and security; and (e) that
the Securily Conuncil would be objec-
lively capable of determining when an
unlawful breach of Lhe peace has oc-
curred. Side by side with the Seeurity
Council there cxists an all but defuncl
Military  Stalt Committee {which, in
fact, has never met exeept on formal or
soclal  occasions) whose [unelion, ac-
cording to arlicle 47 ol the Charler, is
Lo advise and assist the Securily Council
on all questions relaling Lo the Counceil’s
mililary requirements for the  main-
tenance  of internalional  peace  and
securily, the cimployment and command
of forces placed at its disposal, the
regulation of armaments, and possible
disarmament, That is the Lecth of the
theoretical system of collective securily
established at San Francisco in 1945
with ils groping attermpl at the eentrali-
zation of force on the international
level, The UN. Charler, Laken simply as
a texl, appears to be a stronger docu-
menl than the League Covenanl, pro-
lessing Lo learn from Lhe Tailure of
collective securily as conceived in the
inlerwar period by combining political
procedures lor peacelul change  with
military procedures lor the maintenance
of peace,

Taking the Clarter as a legal lext,
allention may he called to tlwo major
and intereconnected problems of iuler
pretation for which the solution is still
elusive, The two nolions requiring defi-
nition aud interpretation are the centeal
ones ol “aggression” and of “foree.”

The main problem of the definition
of force is whether it should be limited
Lo armed foree (which, of course, is
lairly casity identiliable), or whether,
for the purposes of construcling an
addequate modern inleruational order,
the concepl is now a broader one
altogether, ineluding such intangible ele-
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ments as psychologieal, economic and
political pressurcs. Tf there is a strong
reaclion today, and rightly so, against
the “gunboat diplomacy™ of the 19th
eentury, there is an eqnally strong re-
action agaiust its so-called “gin-bottle
diplomaey™; for the greal colomal em-
pires now disintegraling are said to have
been cstablished by a sinfnl combina-
tion ol these two methods of cocrcion,
Most ol the countrics of the world are
niilitarily and cconomically weak, and if
the watter is approached simply as one
of head-counting in international con-
ferences, in which all states participate
on a looling of lormal equality, there is
little doubl that the majorily, indeed
the overwhelming majority, with memo-
rics of Munich (1938) very much in
their mind would prefer the broadest
possible inLerpretation as including all
forms of pressure which one state can
bring upon another. In practical terms
this is obviously quite unrcal; just as in
ordinary hnman relations pressures can
he used quite legitimately, until the line
dividing line of the illegal urca ol undue
pressure is reached.

The question of the definition of
aggression has been under international
discussion since the lale 1920%, al-
though it is actually older and s con-
necled with treatics of guarantee and of
nonuggression. In terms ol the discipline
ol the law, the necessily for a definition
of this terin is now suid by its propo-
nenig Lo arise [rom the obligation of
members ol the lLeague of Natious, or
Loday of the 1Tnited Nations, to come to
the assistanee of the vietim of aggression
within the framework of the concepl of
collective seenrity. 1t has been said, for
instanee, that o delinition of aggression
would assist the Seceority Council in its
work, though this suggestion is un-
doubtedly tendentious.

There is no difficulty over the ob-
vious and bhlatant cases of direel agyres-
sion, which can cagily be observed and
listed, The difficulty ariscs over the Lav
more dangerous and insidious [orms of

indireel  aggression  deliberatly  carried
oul in a way which enables a govern-
ment 1o deny regponsibility for them.
Techniqnes of this kind were commonly
used in Lurope as tensions preceding
World War Il were building up, and they
have continued to he nsed ever since.
Words like “Auslandsdcutsche” in the
Nazi period, “Volnnteers” i the Ko-
rean war, or “'edayeen” or “El Fatah™
in the Middle Kast illustrate this. ‘These
phenomena also illnstrate in practlical
terins the problem of the so-called
prevenlive war and the risks to interna-
tional peace and sceurity which are
created, il one thinks of defining aggres-
sion in exclusively conmerative terms.
Such a definition of aggression is ap-
propriate, perhaps, for the identifiable
instances of direcl aggression but quile
inappropriate il one lakes a broader
look al the whole prohlem of the
interaational regulation of the use of
foree.

On the whole, the Security Couneil
as un organ operating collectively and
the powers represented on it working
individually have displayed a marked
rcticence Lowards formally condenming
a slalc as an aggressor, cven in quite
obvious cases, exeepl where, for some
lortuitous circumslance, the parbamen-
tary situation wus favorable o one
poinl of view as in the case of Korea in
June 1950, and even then the North
Korcan action was called only a “lhreach
of the peace.” There are at least two
explanations Tor this. One is Llhe deep
political cleavage existing among the
permancnt members ol the Sccurity
Council which is responsible for the
noncreation of inlernational peacckeep-
ing forces at the disposal of the Security
Council snch as are envisioned in the
U.N. Charter, and in gencral for the
Couneil 1o act as planned in the Charter.
In the najor conflicts which have come
before the United Nations since 1945,
the divisions between the major powers,
deviving fvom Lhe deep clash of interesls
in Lerms ol global sirategies, have pre-
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vented them ever being at one and
saying that an act of aggression has
taken place, or that joint and universal
action was needed Lo restore the peace.
The second is a matter of diplomatie
technique. If the objective is Lhe restora-
tion of peace and the adjustiment of a
siluation that has given rise Lo serions
Lension, pejoralive asserlions Lhal one
side or another had been guilty of
aggression are nol likely Lo he helplul in
terms of reaching a selllement. Inslead
of this we {ind the Security Council
adopling a more pragmatic approach
and concerning ilsell rather with pre-
venling Lhe spread of violence and bring-
mg it to an end than with condemning
states. ‘I'his has been coupled with the
virlual abandonment by the Seeurily
Couneil of any idea that it could legis-
late a new situation inlo existence. 'This
has been lelt Lo the partics, Lhe inlerna-
Lional organizalions al hest providing a
scl ol recommended guidelines. Tn the
same hine of Lhought, internationally
controlled  and internationally  com-
poscd military forces have been created
ad hoe and have operated under Lhe
United Nations Mag, working not under
the compulsory powers ol Lhe Securily
Couneil but by agreement of the stales
concerned, something whieh the U.N.
Charter did not foresce. Many think
that in the long ran this is a more
salislactory approach Llowards in.
traclable problems, and one closer Lo
international realities, than any allemplt
lo operate the Sceurily Council as
though il were a kind of world police-
mwan inlervening aulomalically lo pre-
vent real or threatened breaches of Lhe
pence and a world legislature dictating
settlements.

One of the common Lechnigues Lo
cover up Lhe use ol force in [oreign
relations is that of intervention al the
invitation of the responsible authorilics
ol an invaded stale, Armed intervention
is noLhing new in international relations,
it being the traditional manner in which
sirong stutes imposed Lheir will on

weaker states or prevenled the ecmer-
gence in weaker states ol elements
hostile to Lheir own policies. Today,
under the regime of the U.N. Charter,
intervention of this type is banned. It is
in order to overcome that ban that the
procedure has been evolved by which a
governmenl  “inviles”  some  oulside
power Lo send in ils armed forees Lo
“protect” il. Someclimes this happens
when internal turmoil may threaten the
internal regime without necessarily lead-
ing o a change in the general interna-
Lional orientalion ol a slale; al olhers,
the internal turmoil may even be pro-
duced or accompanicd by external ele-
ments Lthemselves niming at producing a
change in the country’s external orivila-
tion. In the first Lype of case, where the
nlernational status quo is nol really
threatened, this form of intervention,
while nol commendable, may not al-
ways be open Lo serious reproach, pro-
vided Lhe invitation to inlervene is real,
thal it teaves the government in com-
mand of the situation and is nol exees-
sive, and thal it is terminaled as soon as
feasible, The other Lype ol ease, on the
other hand, will have serious interna-
Lional repercussions, possibly of the
most  larreaching kind. Nevertheless,
the fael Lhat the inlervenlion is in
response Lo an apparently authorized
invitation from some responsible au-
Lhority may be ol purely nominal sig-
nilicanee.

The reader may deteel in this arliele
a tone ol pessimism, as though the
lawyer and diplomat are resigning rom
their professions in lace of the enor-
mous prolMems conflronting Lhem, Bul
such a conclusion would he premalure,
There is no deubl that the inlernalional
sociely, wilh all its deep-rooted schising
anil helerogeneily, has advanced a long
way in strengthening the peaee-preserv-
ing  mechanisms in comparison with
whal was the position as little as hall a
cenlury ago. Perhaps the greatest al-
vanee has heen in the realization that an
adequate legal order can only be con-
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structed on the basis of a realistic
approach which fully recognizes on the
one hand that no self-respecting nation
will jeopardize its supreme national in-
lerests, as it conceives them, on the altar
of legalism or idealistic perfectionism,
and on the other that there do exist
collective interests beside the egoistical
interests of the individual states, This is
undoubtedly balanced by the fact that
thanks to the destructive force of
modern weapons and the totality of
modern war the subjective weighing of
the national interest is a flar more
delicate and profound operation than it
appears to have been even as late as
1939. To overcome the present suspi-
cions and fears is a major political task
which the lawyer is perhaps not the best
equipped to perform. Indeed, one might
easily say that just as war is too serious
a matter to be left to the generals, so is
the international legal regulation of
force and its various manifestations too
serious a matter to be left to the lawyers
and politicians. The U.N. Charter at-
tempted, on the basis of its pragmatic
approach to the matter, to combine the
political, economic, legal, and military
aspects under the aegis of the Security
Council. For political reasons the origi-
nal scheme has failed, and its replace-
ment has nol yet begun Lo take clear
shape. But that it can only be based on
that kind of combination of profes-
sional talents and interests 1s now
widely recognized. When that ideal
situation will have been reached, the
world will be in a better position to
provide effective internalional ma-
chinery for making objective determina-
tions of whether the supreme national
interests are at stake. So long as that
determination is left to the individual
subjective appreciation of each state, as
it now inevitably is, the matter is going
to be left to political judgment with the
law following suit.

In the development of the concept of
collective security, with ils concomitant
of sanctions against the state guilty ol

the breach of the peace, the naval arm
of the armed forces occupies a promi-
nent place. For many centuries the
naval forces have formed the main
instrument by which force has been
brought to bear (except as far as con-
cerns the immediate limitrophe states).
Furthermore, as a syllabus in the Naval
War College puts it, naval force provides
the dynamics for “bilateral as well as
multilateral and often abrasive confron-
tations between discreet sources of
power and military force.” It is fre-
quently overlooked today that many of
the details of the concept of sanctions
as they exist in books about the League

BIOGRAPHIC SUMMARY

Dr. Shabtai Ro-
senne, a noted scholar
and practitioner in
- the field of interna-
tional law, is present-
ly the Ambassador
and Deputy Perma-
p nent Representative
} of Israel to the United

' Nations. He holds the
degrees of LL.B. (University of London) and
Ph.D. (Hebrew University of Jerusalem). He
served as Advocate in the Political Depart-
ment, Jewish Agency for Palestine (1946-48),
and Legal Advisor, Israel Ministry for Foreign
Affairs (1948-1967) and has been a member
of the Isracl Delegations to 12 Sessions of the
United Nations General Assembly.

Dr. Rosenne has acted in various capacities
in the Isracl delegations to the United Nations
Conference on the Law of the Sea (1958,
1960), and on the Law of Treaties (1968),
and is a member of the International Law
Commission.

He is an Associate of the Institute of
International Law and Rapporteur on the
question of Termination and Modification of
Treaties.

His awards include the Israel Prize (1960)
and the Certificate of Merit of the American
Society of Intermational Law (1968).

Dr. Rosenne has participated in proceed-
ings before the International Court of Justice.
He has written numerous articles on interna-
tional law matters, and his books include The
International Court of Justice (1957) and The
Law and Practice of International Court

(1965).

https://digital-commons.usnwc.edu/nwec-review/vol22/iss1/3



Rosenne: International Law and the Use of FokéSk, GI' I'ORCI 11

ol Nations and in ecertain official papers
of the Uniled Nations have their direct
imspiralion from the cconomic warlare
measures  applicd by the Allied and
Associaled Powers during each ol the
two World Wars, in which the naval
forees played a key role. The old system
ol prize law, now lirgely relegaled Lo
the limho of naval and legal history
{where il makes lascinaling reading),
provides the inspiration Tor mueh of the
conlemporary conceplions of colleelive
apphications ol sanclions, and even of
individualized applications of foree, in
exceplional circumstances. The quar
tine of Cuba has its historie parallels in
the Anglo-French cconomic warlare in
the MNapoleonic  wars, in the  long-
distance blockade of the American Civil
War (Lthe Alabama arhitration previously
mentioned was an oulgrowth ol that),
and in the elahorate vonlrols of all
scaborne trade initiated by the Allies in
I and perfected in 1940, and in
post-E45 conlrols of the movement of
stealegic malerials Mrom one parl of the
world Lo another,

It s stated i Lhe Naval War College
sylabus that the naval officer must be

in a position with sureness and firmness
Lo understand, evaluate, and effectively
exploil the legal advice and counsel
which le solicits. The naval officer is
nol, ol course, the only public servant
to which that admounition should apply
(it should certainly apply Lo the diplo-
mal). [ this article has conveyed the
impression that there is little firm in the
legal eules governing the employment of
foree, one may al the same Lime salely
assumie thal a responsible government--
amd one cannot legislate Tor drrespon-
sible  governments—-will  delermine  the
limits of the freedom of action of a
comnunder in any military  or quasi-
military aclion, and thal adroil use of
maodlerin communicalions in unforeseen
siluations, in the context of the general
humanizing  mission of the contempo-
rary inlernational law, will provide a lair
conrse on which Lo sail. For in the lnal
resull, international law, like all law, is
common sense wril lacge, and common
sense coupled with good Taith goes a
long way lowards remedying (ormal
deliciencies  which  the unsalisfaclory
stale of contemporary law exhibils.

I is no doubl a good thing 1o conquer on the licld of battle, but 1l
necds greater wisdom and greater skill Lo make use of victory,

Polybius: Historiex, v, ¢ 125 B.C.
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