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In the 1%th century, international law recognized the right of a nation to use force
to proteet the lives and property of ils nationals. In recent years the advent of
regional and international orgenizetions with their ancillary ireatics has made the
right to intervene to preserve property extremely tenuous. The right of self-defense,
however, allows intervention to protect the lives of nationals, provided this is
cxereised in a timely and proportionate manner. Authority for action by the U.S.
navel officer rests in US. Navy Regulations, and it is incumbent that these
regulations be modified to reflect the trends of international law.

U.S. NAVY REGULATIONS,
INTERNATIONAL LAW,
AND THE
ORGANIZATION OF AMERICAN STATES

A research paper pI‘EPElI‘O(l

Lieutenant Commander Theodore K. Woods, Jr., JAGC, U.S. Navy
School of Naval Command and Staff

INTRODUCTION

Sinee 1893, U.S. Navy Regulations
have lasked naval officers with the
responsibility of exereising their iude-
pendent judgment in the application of
force to protect the lives and property
of U.S, citizens on forcign soil against
actual or impending arbitrary violenec.
These regulations were written al a lime
when international law recognized the
principle of applicd force to protecl the
lives and properly of nationals in for-
cign states when the foreign slale was
unable or unwilling to protect them.

The purposc of this paper is to
examine these regulations in the light of
the changes that have taken place in
intcrnational law—in the 76 years since
they were drafted—in order to estahlish
whether they have any utility in today’s
world, Noting that the majority of
instances in which the United States has
nged foree for the protection of ils
citizens abroad have taken place in

l.atin America and also thal the re-
straints imposed by internalional treaty
are parlicularly meaningful in this arca,
Latin America has been chosen as the

hackground locale.

[-THE NAVAL OFFICER
AND INTERNATIONAL LAW

The naval admiral or cap-
tain . .. in inlernational law, as in
slralegy and laclics. .. musl
know the doctrine of his country.
In emergeneics, nol inlrequently,
he has had to aet for his superior,
withoul orders, in Lhe spirit and
manner his superior would de-
sire . . . Injudicious aclion may
precipitate hostilities; or injudi-
eious inaction may permit in-
fringement of American rights, of
persons or of property.!

Today, the officers and men of all
branches of Lhe serviee are living and
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operating in all arcas of the world in
turtherance of our Nalion’s objectives.
The responsibilities necessarily  at-
tending these operations ereate frequent
dircet relations with [oreign govern-
ments, both allied and nentral. In these
relations it is incumbent thal our Na-
tion’s representatives be guided by “Lhe
prineciples and rules of ecoo-
ducl . .. which states feel themselves
bound to ohserve, and, therclore, do
commonly observe in their relations
with each other.” The Navy, hecause
ol the necessity of conducting opera-
lions beyond the continental limils of
the United States, has always stressed
the study of international law for its
officers, 1'o further the education ol the
naval officer in the field of inlernalional
law, the Naval War College maugurated
the “Blue Book” program in 1894, 10
years alter the founding ol Lhe Naval
War College itscll, Lo disseminale per-
tinenl cducational and informational
malerial in the ficld of international law
to all naval officers.”

1.5, Nayy WRegutations, which arc in
the nature of general orders Lo all
membhers of the naval serviec, place
patticular emphasis on  international
law. Article 1214, U.S. Nayy Regula-
tions, 1948, provides Lhat “all persons
in the naval service, in Lheir relalions
wilh foreign nations, and with the goy-
crnment or agents thercof, shall con-
form to inlernational law and Lo the
preeedents established by the Uniled
States in sueh relations,” while artiele
0505 makes it mandatory for a com-
manding officer to ohserve and require
bis ecommand to observe the “principles
of international law.” Among the prin-
ciples of intermational law arc those
found in articles 0613 and 0014 con-
cerning the proteetion of the lives and
property of U.S. citizens on forcign
Lerritory.

These articles provide:

Article 0613. Violations of Inter-
national Law and Treatics,

(n occasions where injury Lo
the United Stales or to citizens
thercol is committed or threat-
ened, in violation of the principles
of international law or treaty
righls, the senior olflicer present
shall consult with the diplomatic
or consnlar representatives of the
United Stales, il possible, and
shall take such action as the
gravily of the situation demands,
The responsibility Tor any action
taken by a naval foree, however,
rests wholly upon the senior offi-
cer present, e shall immediately
reporl all the faets Lo the Scere-

tary of Lthe Navy.

Article 0614, Use of Foree
Against a Friendly State.

I. The use of loree by Uniled
Stales naval personnel against a
friendly foreign state, or against
anyone within  the  Lerritories
thereof, is illegal.

2.The right of sell-preserva-
Lion, however, is a right which
belongs lo states as well as to
individuals, and in the casc of
states it includes the protection of
the slale, its honor, and its posses-
gions, and the lives and property
ol ils citizens againsl arbitrary
violence, aclual or impending,
wherehy Lhe state or it citiscns
may suffer irrcparable injury. The
conditions calling for the applica-
tion of the right of sell-preserva-
tion cannol be defined before-
hand, but must he left to the
sound judgment of responsible
officers, who are to perform their
dulies in this rcspeet with all
possible care and forebearanee. In
no case shall foree be exercised in
time of peace otherwise than as an
application ol the right of self-
prescrvation as above defined. [t
musl be used only as a last resort,
and then only to the extent which
is absolutely necessary to accom-
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plish the end required. 1L can
never be exercised with a view Lo
inflicting punishment for the acts
already comnmitted.

3. Whenever, in the application
of the above-mentioned prin-
ciples, it shall become necessary
lo land an armed force in a
foreign lerritory on occasions of
political  distnrhance where the
local authoritics are unable Lo give
adeqnale protection of life and
properly, Lhe assenl of such au-
thoritics, or of some of them,
shall firsl be oblained, if il can be
done  without prejudice Lo the
inlerests involved.

[l is interesting lo nole that these
articles  have vemained virlually un-
changed since 1893 when they were
first. dvalled and incorporaled in the
Regulations for the Government of the
Navy of the United States as paragraphs
285, 280, .id 287, seelion 4, chapler V,
and when principles of international law
permilted & state Lo wse foree lor the
proleelion ol its cilizens and lheir
properly in a floreign state.* I'rom a
mere perusal of these arlieles it scems
that the enforcement of dulics under
international law is lefl largely Lo Lhe
diserelion of the commanding oflicer.
In lacl, prior Lo 1928 this was largely
so. In recounling 70 instances where
armed forces of the Uniled States op-
cruled on foreign soil or engaged in
aclual hostililics wilh anolher nalion on
her goil under the guise of protecling
.S, cilizens or their properly abroad,
Milton OfTulL stales:

What has generally hap-
pened. .. is that naval officers
commanding ships or sguadrons
on forcign stalions have luken
such aclion as they believed neces-
sary for the protection of Ameri-
can lives and property, and have
reporled their actiou to the Scere-
lacy ol the Navy after their

LEGE REVIEW

government has heen commilted
Lo their procedures.’

These cases covered a limespan [rom
1813 to 1926, und on only one occasion
did the Government refuse to approve
the deeision ol a commanding officer of
sending a landing party ashore.®

There have been many changes since
the dralling of these regulations, both in
onr {oreign policy and in Lhe aceepled
principles ol inlernational law, yet the
regulations slill remain. Some ol the
language as well as the concepts appear
dated, IFor instance, the regulalions ad-
dress themselves Lo the 19th centary
coneepl of “self-prescrvation,” generally
conceded as broadening the principle of
“gelf-defense™ to the poinl where it was
quite inadmissible. Waldock quotes Hall
as saying “in the last resorl almost the
whole ol the dulies of states arc sub-
ordinaled to the right of sell-preserva-
tion,”” while himsel{ mainlaining that
“such a2 doctrine would destroy the
imperalive characler of any syslem of
law in which il was applied, lor il makes
all obligalion 1o obey the law merely
condilional; and there s hardly an act
of inlernational lawlessness which it
mighl nol be claimed Lo excuse.”™®

Of lar greater signilicance is Lhe
prohibition ol the use of [orce against
the political independenee and  Lerri-
torial inlegrily of slales sct forth in the
United Nations Charler and aleo em-
bodicd in the charlers of regional or-
panizations and sccurily allianecs. As
mosl instanecs involving the use of foree
lo proteel lives and property of our
nalionals abroad occurred in  lLatin
America, an understanding ol the im-
pact made by Lalin American regional-
ism with its strong altitudes of noninter-
venlion, stale sovercignly, scH-deter-
minalion, and cxelusive competenee on
this traditional right of international law
is erucial when evalaating the ulility of
these provisions of U.S. Navy Regula-
lions which iniposed upon the naval
officer the duly lo exercise his inde-
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pendent judgment when the lives or
property of ULS, nationals are in jeop-

ardy.

II-THE INTER-AMERICAN SYSTEM:
AN OVERVIEW

Historieal Expericnce. 'The present
Charter of the Ovganizalion ol Ameri-
can Slales, daled 2 May (948, musl he
looked at in the perspeclive of hislory.
Its evolution has heen deseribed as a
“transition rom an unwrillen lo a
wrilten constilution.™  As early as
1826, Simon Bolivar recognized Lhe
weakness of American Republies and
called for o general American congress
Lo convene in Panama for the purpose
ol signing treaties ol allinnce. Although
attended by only four countries, Colom-
bia, Peru, Central America, and Mexi-
co,? the Congress of Panama may be
siid o have laid the cornerstone for
future hemispheric solidarity and under-
slanding. The charter’s origins may also
be traced 1o the Monroe Doclrine,
counciated in a Presidential message of
2 December 1823, which proclaimed
nonintervention of Kurope in the gov-
ernmenls ol the Western Hemisphere.
Both the Monroe Doclrine and the
Panama Trealy were divceled primarily
loward the problem of delending the
sovereignly ol stales in e Western
liemisphere, hut unlike the Mouroe
Doelrine, which was a unilateral procla-
mation by the United Stales, the
Panama Treaty envisioned binding all
member states Lo mulual delense.

I'here were a series of inler-Ameriean
conferences belween 1826 and 1889,
having as their principal objeet common
defense and mutual proteclion of par-
licipating stales, but there was no lrue
hemispheric represenlation until 1889
when Lhe Uniled Stales look ils [irst
posilive step toward creating a hemi-
spheric organizalion by calling for the
I'irst  International Conlerence ol
American Slales to meel in Washinglon,
D.C. There, in 1890, with all the

NAVY REGULATIONS 69

countrics of the Western Hemisphere
represented, exeept the Dominican Re-
publie, were laid the bases [or the Pan
American movement by the ereation ol
a permanenl inler-American organiza-
tion, the Commercial Burcau of Lhe
American  Republies, later designated
the Pan American Union.

Uistory indicates that the United
States was molivaled more by a desire
to ecstablish economic relations than a
desire Lo insure Lhe mainlenance of
political and social stability within Lhe
framework ol the Pan American Union.
The reason why is evident. The United
States, by this lime a world power, saw
little need for mulual defense arrange-
ments with her neighbors o the south
who were characterized by political
instabilily and economic backwarduness.
In Lhe years lofowing the foundation of
what Lalin American governments must
have hoped was a teae international
organizalion, as cavisioned by Simon
Bolivar in 1826, the United Stales
assumed not only the role of prolector
ol the Western Hemisphere, bul also
that of mentor. Under the Roosevell
corollary Lo the Monroe Doclrine, Lthe
United Stales asserted the right Lo inter-
vene in Lalin American counlries mn
order o prevenl the inlervenlion of
Furopean powers in eireumstances of
political or ceonomie chaos. Kuropean
intervention al this lime was quile
common and deemed justificd Lo collect
overdue debls, Such inlervention might
have given LFuoropean powers a prelexl
for reestablishing buses in Lhe Weslern
lHemisphere and  therehy  weaken na-
tional seeurity. If Latin American coun-
tries did nol exercise their sovereign
powers responsibly enough lo avoid
giving Fuaropean powcers o just canse [or
inlervention, the United States, to pro-
Leel itsell from harm, stepped in. Using
this rationale, the Uniled States inter-
venied in the Dominican Republie, Maiti,
and Nicaragua and nsed ils power lo
gain strategic objectives in Cuba, Pucrto
[ico, and Panama. Instcad of ushering
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in an era ol understanding and interna-
tional cooperation, the creatiou of Lhe
Pan American Union was a prelnde Lo
an cra of [rank and deliberate military
intervention in lLalin America nnder the
pretext of npholding the Monroe Doe-
trine. The Departiment of State Bulletin
lists 35 examples ol 1.8, intervenlion in
the affairs of lLalin Ameriea [rom 1812

to 1926,

Fight for a Concept. IU is small
wonder then that the development of
the inler-American systeny during Lhe
years 1890-1933 was characlerized by
[alin American eftorls Lo seenre prin-
ciples of noninlervention Lthat would
govern relalions among member slales
ol the Pan American Union or Lhal
Lthese principles loom so large in the
presenl Charler of the Organization of
American Slates. On the other hand, the
LS, posilion on intervenlion was nol
withonl merit and had a strong basis in
then exisling international law. The
Uniled States was particolarly con-
cerned with protecting its nationals and
their property from violence in Latin
American counlrics when the loeal an-
thorilics were unable or unwilling Lo
prolecl them. The views of the U.S.
Governmenl on Lhis right of interven-
lion were very clearly cxpressed by
Charles Evans Iughes, American dele-
gale at the Havana Conferenee in 1928,
in resisting Lhe principle advocated hy
the lLalin American counlries that no
state had the rightl to intervene in Lhe
internal or external alfairs ol anolher.

What are we Lo do when govern-
menls break down and American
citizens are in danger of their
lives? ...l am not speaking ol
sporadic acts of violencee, or of the
rising ol mobs, or of those dis-
tressing incidents, which may
oceur in any counlry however
well administered. | am speaking
of the oceustons where [sic] gov-
ernment  itsell is  unable to

Published by U.S. Naval War College Digital Commons, 1970

function lor a time beeause of
dilficulties which confront it and
which it is impossible for it to
surmount.

Now it is a principal [sic] of
inlernational law thal in such a
case a government is fully jnslified
in taking aclion—1 wonld call it
interposition ol a  lemporary
characler—for the purpose of
protceling the lives and propertly
of ils nationals. | could say that
that is not intervention ... Of
course the Uniled Slates cannol
lorego its right to proleel its
cilizens.*

llowever, by 1928 il also had be-
come clear to the United States that any
meaninglul regional associalion in the
Western Hemisphere would depend on a
shift from its position of unilateral
intervenlion, and that year saw the
abandonment of the Roosevelt corollary
to the Monroe Doetrine in the Clark
Memorandnm. Thereailer, military in-
terventions in Haili and Nicaragna®
were liquidated; the Platt amendment
under which the United States was given
the right to intervene in Cuoba was
abrogaled in 1934, and a new Lrealy was
negotisted with Panama concerning the
Panama Canal in 1936. In 1933 the
United Stales, al the Seventh Inler-
American Conlerence, accepled in prin-
ciple lhe doctrine ol nonintervention
and then embraced it totally in 1936 at
the Buenos Aires Conference lor Lhe
Maintenanee of Peace. By signing an
Additional Protocol relative to neninter-
venlion,® the United States was gener-
ally regarded as uneqnivocally renonne-
ing the prineiple of inlervention for the
protection of the lives and property of
nationals,”

If any donbl remained regarding the
view of the Uniled States, it was dis-
pelled in 1958 when Secrelary of State
Dulles, addressing himsell Lo the civil
strife in Lebanon, said:
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Now what we would do il Ameri-
can life and properly was |sic]
endangered  would  depend, of
course, in the lirst instance upon
what we were requested Lo do by
the Government of Lebanon, We
da not introduee American lorees
into loreign countries exeept on
the invitation of the lawlul gov-
ernment ol the State concerned.®

This change ol policy on the pact ol
the Uniled States was oceasioned not
only by a realization that its past policy
of unilateralism and intervention had
failed Lo establish strong viable govern-
ments and had evoked deep resentment,
bul also by a realization thal hemi-
spheric solidarity offered the Dest se-
curily againsl the subversive activitics ol
the Luropean powers with their large
communitics in Lalin America.” This
hemispheric solidarily manifested itself
in an inter-American securily system
wilh Lwo [ocal points: consultation if
peace were Lhreatened (Buenos Aires,
1936) and colleclive action Lo repel or
prevent aggression (lavana, 1944},

The New Instrutnents, The change-
over Irom a policy of unilateral inter-
venlion to one ol colleclive respon-
sibility for hemispheric solidarily is
emhodied in the two documents that
are the [oundations ol the Organization
of American States: the Inter-American
‘Treaty of Reciprocal Assistance ol 1947
{called the Rio Treaty) and the Charter
of the Organization of American Slates
signed in 1948, Although both ol these
doeuments postdated the United Na-
tiong Charter, the basic principles con-
tained in them were firmly lixed al the
time of the signing of the Charler in San
Franeisco in 1945, The Latin American
States, having won [rom Lhe United
Stales recognition of the principle ol
noninlervention, were anxious lo pre-
vent any impotency 1o their regional
organization, parlicularly in the arca of
interventlion by non-A merican powers in

0.2, Art, 10
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the maintenance of peace and security
among American States. Largely as a
result of their insislence in maintaining
the integrilty of Lheir regional sccurity
syslem, provisions were incorporated in
the United Nations Charler assuring the
continued viability ol regional organiza-
Lions in areas relaling Lo the main-
tenance  of  international  peace and
seeurity.

The Charter ol the Organization of
American States, signed in 1948, is “au
amazing composit [sie] of rules, agree-
ments, principles, and aspirzllions,”l“
none of which are new but merely the
codificalion, concentralion, and recon-
struction of what had tranepired in the
inter-American  syslem since 18261
Thal noninlervention continued to be
the lumlamental principle of inter-
American solidarily is clear from the
language of the charter. According to
article 15:

No State or groap ol Stales has
the right o intervene, directly or
indirectly, Tor any resson whal-
cver, in the internal or external
aftairs ol any other State. The
loregoing principle prohibits not
only armed force bul also any
other form of interference or al-
lempled threat against the per-
sonalilty of the State or against its
political, cconomic and cultural
elements.

And article 17:

The tlerrilory of a Stale is in-
violable; it may not be the olyect,
even lemporarily,  of  military
occupalion or of other measures
of force taken by another State,
directly or indirectly, on any
grounds whatever. No terrilorial
acquisitions or special advantages
obtained either by force or hy
other means of cocreion shall he
recognized.

lhe  principle ol nonintervention s
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extended further by article 10, which
alfirms:

No Stale may use or encourage
the use ol eoereive measures of an
cconomic or political charaeler in
order Lo loree the sovercign will
ol mother State and oblain from
il advanlages of any kind,

Thus extended in arlicles L5 through
17, the principle of noninlervention had
lo be reconelled wilth that of colleclive
sccutily, already recognized in Lhe Rio
Treaty and the United Nations Charler.
Article 19 of the charler thus provides:

Measurcs adopled for the main-
Lenanee ol peace and securily in
accordance wilh existing lrealies
do nol constilule a violalion of
the principles sel forth in Arlicles
15 and 17,

HI-INTERVENTION-SOML
EXAMPLES OF
CONTEMPORARY POLICY

[ntervention is a word which is
often used quite generally Lo
denole alinosl any act of inler-
ference by one state in the allairs
ol another; but in a more speeial
sense il means dictatorial inler-
terence in the domestic or foreign
aflairs of another state which im-
pairs thal state’s ind(‘,pcndcncc.1

While all nations agree on the broad
principle that intervention is unlaw/(ul,
there is less agreement on just what is
cncompasscd by the term “‘inlerven-
tion.” The raditional doctrine of re-
lating intervention Lo Lhe use ol or
threat to use force does nol eonform to
the language of article 15 of the charler,
but il intervenlion is carried lo Lhe
ultimate and impractical cxteeme in-
sisled upon by the draflers of the
charter Lo cover all acls that may be
viewed as pressure, it becomes nebulous.
Some acl of every nation may send its

teverherations cverywhere. The United
States, by the exercise of its ceconomic
and political palicies, whether they he
foreign or domeslie, excreised through
aclion or inaclion, may intervene in
Lalin American aflairs as effeelively as
did the sending of Marines in carlier
limes. [t has often been said, in more
than jest, thal il the cconomy of Lhe
(Inited States sncezes, the countrics of
Lalin America ealch pneumonia, Will
nol, then, the parlicipation of lhe
United Stales i the Alliance for Prog-
ress im:vilﬂhlg lead Lo an accusalion of
intervenlion?® By ils very presence, Lhe
Uniled Stales alfects the internal affairs
of its neighbors Lo Lhe south. Thus, by
painting with sach a broad brush, the
draflers of the charter may have de-
{ealed the very purpose of the prohibi-
tion. I{ one becomes enamored by Lhe
all-encompassing  enphonic coneept of
noninlervenlion advocated by these
lLatin Awmeriean jurists, one is lefl with a
concepl that is bound to fail as ineom-
patible with Lhe realities of international
politics.

L is hard lo condemn prohibitions
on intervention [or they are certaiuly
parl ol a quest lor an ideal scen as the
equal sovercignly and independence of
all nations. [lowever, a more realislic
approach than that adopted at Bogota is
expressed by the United Kingdom in Lthe
reporl ol the Special Committee on
Principles ol International Laws Con-
cerning  I'ricndly  Relatious and  Co-
operalion Among Slales:

... il would be recognized that in
an inlerdependent  world, it is
inevitable and desirable that slales
will be concerned with and seck
lo influence the aclions and
policies of olher stales, and the
objeclive ol internaliomal law is
nol lo prevenl such aclivity, hul
valther Lo insure that it is
compalible  with the sovercign
equality ol slates and  scll-
determinalion of their pcoples.3
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Nice sounding words, bul whal of the
objcclivily of inlernalional law il the
onus is Lo be placed there? 11 there is
lack of agreemenl on lawlul inlerven-
Lion when ceonomic issues are involved,
the problem hecomes indeed chaolic
when examining areas where political
issues arc paramount. The inlerventions
in Greece, Lebanon, Algeria, Lthe Congo,
the Sues Canal, and Vielnam are cx-
amples of cases where conllicting politi-
cal interests of parties concerned pro-
duced not only conllicling slalements
of facts, bul also incompatible legal
unalysm‘.4 [n our own hemisphere we
can [ind examples in Gualemala (1954
and the Dominican Republic (1905},

Guatemala. The Gualemalan crisis ol
1954 is ciled as conlivming Lhe grc'll('r
fear Lalin Americans have of 1.5, inler-
venlion than ol intervenlion lr()m oul-
side the Weslern Il(:misphcru.5 In March
1951, Col. Jacobo Asbenz Guzman
assumed Lhe Presidency of Gualemala,
Ilis government quickly look on a de-
cided Communist  overtone.®*  The
American-owned Uniled Fruil Company
was informed in February 1953 that
234,000 of its 300,000 acres on the
Pacilic coast would he expropriated
under agrarian reform  legislalion en-
aeted in 1953, Compensation oflered by
the Guatemalan Governmenl amounted
Lo 600,000 in bonds, although lhe
United Fruil Company estimated ils
value at $4,000,000. fater thal same
year, the Gualemalan Governmenl ex-
propriated the 174,000 acres owned by
United ['ruit on the Caribhean coasl.
The expropriated ldn(l was distribuled
Lo lundless pcasanlb.

On 17 May 1954, the .5, Sule
Department announced thal a shipment
of arms had been landed in Gualemala
alter having been shipped from Commu-
nist Poland. This caused the Uniled
States Lo ship arms supplies Lo Honduras
and Niearagua pursuant to mililary assis-
Lance pacls concluded on 20 May and

23 /\dpul. Shortly thereaflter, on 18 June
https://
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Guatemalan insurgenl lorces under the
command of Col. Carlos Caslillo Armas
(a Gualenalan Army officer who had
been in political exile since 1951
crossed Lhe frontier from Honduras and
advancerdl  inlo Gualemala  al  several
poinls.“ President  Arbenz  Guzman
charged [Honduras and Nicaragua with
open aggression in econjunetion with the
United Stales and called [or an im-
mediate meeting of the Uniled Nalions
Securily Council.?

Article 20 of the Charler of the
Organization ol American Stales pro-
vides that “all inlernational disputes
thal may arise between American Slates
shall be submilled to Lhe peacelul pro-
ccdures sel forlth in this Charler, before
heing referred Lo Lthe Securily Couneil
ol the Uniled Nations.” In the same
vein, arlicle 2 ol the Rio Treaty obh-
gales Lhe parties “lo submil every con-
troversy Lhal may arise belween Lthem Lo
methods of peacelul seltlement and o
endeavor Lo settle any sueh controversy
among  Lhemselves by means of pro-
cedures in lorce in the Inter-American
System belore referring il Lo the Gen-
eral Assembly or the Security Conneil
of 1he United Nations.” When the
Guatemalan charge came o the Sceurily
Council, the United Stales and the Llwo
Lalin American members of the Se-
curily Council mainlained that the com-
plaint should be referred o the Organi-
zalion of American Slales. By refusing
lo lake subslanlive aclion on Guale-
mala’s appeals, the Secarily Council
“implicitly adopled the view that a
member of the Organizalion of Ameri-
can Slates should, in fulfillment of its
regional obligations and in the spiril of
the United Nalions Charler, seck Lo
have Lhe case resolved in Lhe regional
organizulion Iu‘lorc bringing il to the
Securily Council.”

While the Security Couneil main-
tained a hands-off poliey, the lInter-
American Peace Commission (an agency
ol the Ocganization of American Stales)

ppointed a Tactlinding commilles lo
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visit Gualemala, [londuras, and Nica-
ragua. However, on 27 June 1954,
President Arbenz Guzman had resigned,
and alter negolialions with his sucees-
sors a five-man junla was scl up to rule
Guatemala wilth Colonel Armas as Presi-
dent. The new Guatemalan Government
was officially recognized hy the Uniled
States on 13 July 1954, Subsequently,
at the request of the new administra-
tion, Lhe enlire maller was withdrawn
from the Orpanization of American
States and Lhe Sccurity Couneil.'? On
29 December 1954, an agreement was
reached belween the new government
and the United Fruit Company by
which all Lthe lands expropriated under
the land reform legislation were re-
stored.!?

The Dominican Republic. On 28
April 1965, U.S. Marincs landed in the
Dominican Republic for the express
purpose of prolecting and evacualing
U.5. cilizens and olher foreign nationals
and to proleet the 1.5, lEmbassy in
Sante Domingo. This action was
occasioned by asserlions that American
lives were in danger and thal local
authorities were no longer able Lo guar-
antee the safety ol U8, citizens'?
following a virtual civil war uprising
pilting the leftist aupporters ol ex-Presi-
dent Juan Boseh and rightwing elements
led by Brig. Gen. Llias Wessin y Wessin.
lnilia]l?', only 405 Marines were
landed.”* By 30 April, about 2,500 of
the cstimated 3,000 U.S. npationals in
the Dominican Republic had  heen
cvacualed together with other forcign
nationals,'® yet on 1 May, the United
Stales iucrcased its troop strength Lo
6,200.'6 On 2 May, President Johnson
announced that he had committed a
total of 14,000 troops to the Doeminican
Republic and stated their mission as
prolecting lives and preventing “‘another
Communist State in this Hemisphere.”
The President alleged that what had
begun as a popular democratic revolu-
tion had beeu taken over by a band of

Communist conspirators.'?

The United Stales had made an
immediate appeal to the Organization of
American States for assislance in carry-
ing out her self-appointed task, Many
Lalin American counlries were highly
eritical of the U.S. mililary intervention,
contending Lhal il conlravened article
17 of the Charter of the Organization of
American States, which holds the terri-
tory ol a state inviolable and stales that
it may not be the object of cven
lemporary military oceupation for any
reason whatsoever.'® The United States
pressed for the [ormation of an inter-
American peace force Lo multiluteralize
the intervention at the Tenth Mecling of
Consullation couvened on 1 May,
Opponenls worried thal a dangerous
precedent would be established in the
sanclioning of “colleclive intervention”
but undoubledly hoped that the estab-
lishment of the peace force would bring
the inlervention 1o an end and salvage
the preslige of the inler-American sys-
tem. Supporters, on the other hand,
were probably anxious to cover up the
U.S. intervention with colleclive mea-
sures.!® An inter-American peace foree
was formed on 0 May to operate under
the authorily of the Tenth Meeting, but
the participation by lalin  American
countries was symbolic only.2 0

Aftermath. The implications of the
Guatemalan incident in 1954 were seri-
ous for Latin America. Not only was the
precedent established that @ memher of
the Organizalion of Amcrican States
would have Lo scek resolution of its case
in the regional orgunization before
hringing it before the Security Council,
bul also the vast imbalance of power in
the Western Hemisphere indicated that
very little could be accomplished within
the regional organization on hehall of a
member  state  opposing  the  United
Stales or its iuterests. There was little
doubt in the minds of many Latin
Americans that the United States, in
collaboration with Honduras and
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Nicaragua (Lwo of the smaller and least
significanl Lalin American slates), had
dircelly intervened in the affairs of
Guatemala. Miguel Ydigoras Fuentes,
who assumed Lhe Presidency ol Guate-
mala in 1958, has indicated thal Lhe
overlhrow ol the Arhenz Guzman gov-
ernment was masterminded by the U.5.

Ambassador Lo Guatemala, John L,
Peurifoy, and implied [lurther that

Colonel Armas was in Lthe employ of the
United Fruit Company.* "

IT “the case of Guatemala had some-
what slained Lhe shining armor of the
0AS8,7%% 115, intervention in  the
Dominican Republic did far more, seem-
ingly trealing the Organizalion as a
rubber stamp. The United Stales main-
tained thal if time had permitted Lhe
cntire matter would have been initially
referved Lo the Organization of Amneri-
can States®? and thal its own unilateral
aclion was only a necessary prelude to
mullilateral colleclive aclion and parlici-
pation by the Organization of American
States.*® There is no doubl that, given
Lhe intense pathological [ear of inlerven-
Lion prevalent in Latin America, a mulli-
lateral, inter-Aterican  inlervenlion
would be far less repugnant Lo world
opinion and aceeplable lo the state
intervened than would umilateral aclion
by the United States. While as Wright
observes, “intervention docs nol gain in
legality nnder euslomary international
law by being eolleclive rather Lhan
individual,”** as pointed oul by Lillich,
“in humanitarian sitnations, the [acl
thal more Lhan one slale has parlici-
pated in the decision to intervene les-
sens the chance that the intervention
will he used for rcasons of sell-
interest,” 8

Tt must be poianted out, however,
that the intervention in the Dominiean
Republic helped to produce stability,
allowing a [rec election in which all
candidutes had un equally tair chance to
win. Neither of the two major candi-
dates demanded withdrawal of forees,
and while neither was overdy cnthusi-

astic about the presence ol foreign
forces on Nominican soil, neither re-
acted “with the typical oulrage of na-
lion-slale leaders to the presence” of
the lruups.2 7

IV—INTERVENTION:
WHEN AND HOW

As inlervenlion was recognized to be
conlrary Lo inlernational law, altempls
were made to juslily acts ol interven-
Lion as legitimate cascs ol proleclion of
nalionals abroad or of self-defense. In
this regard, “inlervention was nol so
much a right 08 a sanclion against a
wrong or Lhreatened wrong.™

Proteclion of Lives and Property. A
stale’s use of foree Lo proteel Lhe lives
and properly of its nalionals abroad was
universally aceepled as lawful by the
jurists of the 19th and cardy 20th
centuries.”  The justilication lor this
concepl was [ounded on the principle
that inlemalional law’s proteclion of
sovereignly had a corollary duly im-
posed on aslate lo accord proleelion Lo
forcign nationals. If inlernational law
prohibited foreign intervention of a
foreceful or eoercive characler, il is
because il imposed a  corresponding
duly on Lhe stale nol lo ercale or
Lolerate condilions thal justified such
inteeventions.® Thus, every stale mnst
alford protection Lo aliens on her soil in
conlormily with civilized minimum
standards, and because individuals were
viewed in inlernational law as objecls
and therefore an extension of their
domiciliary stale, any injury done an
alien was an injury to his home stlate
who then had a legal right 1o seck
redress.*  As privale property  and
human freedom were interrclated, it
followed that there was an equal inter-
national law principle affording a home
state the right to protect the privale
property of her nationals in a foreign
state.® Today’s utility of this principle
has been drastically changed, particu-
larly in Latin America.
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Snch authoritics on Lalin Ameriea
and the Organizalion ol Amecriean
States as the husband and wite tcam ol
A.). Thomas and Ann Van Wynen
Thomas nole that:

In view of the prohibition of the
wse or Lhreat of [orce against the
territorial inlegrity of a stale sel
(orth in the United Nations Char-
ter, the strong language pro-
hibiling intervention in the Char-
Ler of the Organization of Ameri-
can Stlates, and the prohibition
against mililary oceupalion ol a
stale or Lthe use ol other measures
of force against a state, also in Lhe
Charter of the Organizalion ol
American Slales, il can be said
that armed intervention by a stale
on behall ol ils nalionals who
have suffered injury and a deunial
ol justice at the hands of another
governmenl i order Lo enlorce
reparalion, 1o punish and prevenl
lulure repetition, i.e., lo impose
sanclious in the form ol reprisals,
has been made illegal.®

The Thomases maiulain thal the legality
ol prolection of nationals by means of
intervention must  therelore tesl on
some “primary right which is excluded
from the non-intervention ban.”” Such
a primary right is the right of sell-
defense reserved in the United Nations
Charler, arlicle 51; the Charter of the
Organization of American States, ar-
ticles 18 and 19; and the Rio Treaty,
article 3. This right, a strictly limited
one, must be delermined by relerence
lo customary international law.

Seli-Defense. The besl statement of
the conditions lor Lhe exercise of this
right of scl-defense is [ound in the
principles laid down by Sceretary of
State Danicl Websler in the Caroline
incident ol 1837, There mnst be, he
soid, “a necessily of sell-delense, in-
stanl, overwhelming, leaving no choice

ol means and no moment for delibera-
tion” and lurther, the action taken muost
involve “nothing unreasonable or exces-
give, since Lhe acl justified by the
neeessily of sell-delense must he limited
by that neeessily and kepl clearly
within it.” The conditions under which
a slate may be enlitled, as an aspeet of
sclf-delense, 1o intervene in another
slate, in order Lo proleet its nationals
from injury, were lormulaled by Proles-
sor Waldocek in 1952 as [ollows: “There
must be (1) an immincul threat of
injury Lo nalionals, (2) a failure or
inability on the part of the Lerritorial
sovereignly Lo protecl them, and (3)
measures ol proleclion strietly confined
lo the subjeel ol proleeting them
against injury.”°

Using Lhese guidelines, the original
limited inlervenlion in the disorders ol
the Dominican Republic on 28 April
1965 Lo proteel 1.5, citizens [rom
nnminent  danger in a silualion of
anarchy did nol violale standards of
cuslomary international law. The
United States chose, however, not to
rest its case on the principle of sell-
defense. Indeed, both the Uniled Stales
and Tater the Organizalion of American
Stales carelully avoided the use of the
lerm “sell-defense,” relying instead on
maintaining thal ils aclions were sanc-
tioned by the recognized prineiple of
humanitatian intervention.' T'he rea-
son why is clear. Any careful reading of
arlicle 5} of the United Nabions Charter
indicates thal both individual states and
regional organizations mnsl reporl to
and take orders [rom the United Na-
Lions for aclion taken under the guise of
the “inherent right™ of sell-defense.

Ilumanitarian Intervention. I'radi-
tional international law recognized the
prineiple of humanitarian intervention
when a state abused its right of sover-
cignly by permilting within ils terrilory
the trealment ol ils own nalionals or
loreigners in a manner violalive of all
universal  slandards ol humﬂnily.12
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Some maintain that the stricl prineiples
of modern multilateral treaty law may
have completely abolished Lhis right,
particularly the absolute ban on inler-
venlion of the Charter ol the Organiza-
lion of American States,'* while others
have contlinued to assert the legality of
humanitarian  mtervention.  OF  these
latter, the most ¢minenl is Sir Hersch
Lauterpachl, who finds inlervention Lo
be legally permissible “when a Stale
renders itselt guilly of crueltics against
und persceution of its nationals in such
a way a8 to deny their fundamental
human right and Lo shock Lhe con-
seience of mankind,”? the rationale
being that a decent respeet lor human
rights and human dignily lranscends the
doctrine of absolule sovercignly insu-
lating & stale [rom inlerference by Lhe
international communily.' " An even
more meaninglul justification is thal of
neeessily, [or there is no remedy excepl
that ol prevention,

Some Conclusions on Inlervention.

It is nol incyitable that men
should ask whether il is morally
righl to intervene in the internal
affairs of other nations. To some,
il has obviously become a mere
question ol posture- -how to keep
a slraight fuce while inlervening,
how lo smile piously when dis-
covered, and how Lo win converls
during the moral upsurge that
ghould accompuny Lhe exposure
of others in the greal game ol
intervention,!

Certainly it is dillicull to equale inler-
national law and the coneepls of domes-
tie law with which we are all Guniliar. [n
a domeslic eourt Lhe law seems clear,
and it is usually quile enough Lo per-
suade the presiding judge of whal the
law is. The gueslion, oughl the courl to
follow Lhe law, seldom arises. 1 sound
poliey dictales u change in existing law,
conslitulional provisions are provided to

seck such a change. Inlernational law,
on the other hand, has no internalional
legislature Lo make the rules of the game
for all 1o aceepl and follow, 11 has no
syslem ol courls and no police foree.
Morcover, Lhe rules of mlernational law
are far lrom bheing precise. There is
ollen a gap between what looks legal
and what looks reasonable. This gap is
mosl often closed by asserting that whal
looks reasonable must be legal.

A Tar hetler view would be to make
an objective delermination of what the
rule of international law is and then
seck Lo follow it. As isher points oul:

Rules of law mustl be related not
only Lo the policies they are
designed Lo serve, bul also to the
means by which compliance with
the rules is to be soughl. For the
foreseeable (ulure Lhe basic means
by which compliance with inter-
naltional law may he obtained is
throngh  the enlightened  sell-
interest ol the various govern-
ments. I this is so, we must he
prepared Lo argue thal respect for
international rules does in facl
serve Lhe iuterest ol cach govern-
menl, The most Traitful perspee-
Live from which to discuss a ques-
tien of international law may,
therelore, be the one which secks
Lo persuade a government oficial
of 1\3;]1:![ a governmenl ought Lo
do.

Inslead of taking Lhe position Lhat there
is no rule of inlernalional law to deal
wilh cerlain silualions that are bound to
arise when dealing with the prohibilion
ol resort lo loree and noninlerventlion
principles contained in the United Na-
tions Charter and Lthe Charler of the
Organizalion o American Stales, and
therelore the proper course is lo pro-
ceed with whatever practical actions will
most advance lhe general interesls of
the Umled States, would it nol be
belter to ask i our Nalion’s inlerests
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wonld be better served by making an
honest and determined cffort to develop
international law and live by it?

Applying this concept, it is con-
sidered very doubtlnl that interventions
solely lor the protection of property of
nationals on loreign soil bave any basis
in the modern law. Although the Suez
crisis ol 1956 is gencrally regarded as
sounding the death knell of this con-
cept, we can look to our own Govern-
ment in our own hemisphere for an-
other cxample. In May 1959 the
Agrarian Reform law in Cuba provided
lor expropriation of propertics owned
by U.S, citizens, T'he hasis of evaluation
was universally conceded to be unfairly
low, and compensation was in the form
of low intcrest Cuban bonds redeemable
in 20 ycars. Under this law, property
was conliscated without court orders
and in some cases wilhout written au-
thorization. No inventorics were taken
and no receipts given. The U.S, Govern-
ment did not question the expropriation
law but stated Lhat it expected compen-
salion in accordance with aceepled rules
of international law. Within 1 yecar,
$900,000,000 worth of U.S. citizens’
investments were appropriated. Cuba
then took Lhe position that any duty to
compensate would impose undue hard-
ships on the Cnban Governmenlt.'® By
doing nothing, the U.5. Government is
scen as abrogating any right she may
have maintained cxisted lor interven-
tions of this type, for international law,
as domestic law, is made through the
actions of governments and the prece-
denls they creale.

Interventions  for purely humani-
tarian rcasons are also suspeet. In the
Dominican Republic, prior to the over-
throw ol Trujillo, ycars of Hagrant and
widespread violations of the human
rights of Dominican cilizens were ig-
nored. lFollowing recognition of the
Castro government in Cuba, a wave of
political executions sickened the United
States, but our Government, in liue with
the general rule of refraining [rom

pressing foreign governments to treat
Lheir own citizens humanely, remained
silent. When the concept of humani-
tarian intervention was resurrected in
April of 1965 as juslification for onr
initial intervention in the Dominican
Republic, it was done to avoid reliunce
on the available legal basis of self-
defense which would have oecasioned
involvement with the United Nations.
This is nol Lo condemn the right of
humanitarian intervention within the
colleetive [ramework of the United Na-
tions ot the Organization ol American
States. The latter organization is par-
ticularly unique in the stress il lays on
the use of international law in matters
dealing with the inlernational concern
for fundamental human rights,'® al-
thongh the alrcady disenssed sensitivity
of Lalin American Stutes wilh respect
lo intervention has enhanced the dilli-
culty ol devising cflfective international
measures [or the proteetion of human
rights. The luler-American Commission
on Human Rights created in 1951 is
authorized Lo consider individual com-
plaints of violations of cerlain basic
righls, among them the right to lifc and
liberty, but can only act in cxamining
and reporting on conditions in the
various stales, Thns far, this Commis-
sion has proved nnable lo “break the
crust of the entrenched thinking on
intervention.”?°

In any lreatment ol Lhe subject of
intervention, mention musl be made of
the views ol Lhose who maintain that it
is policy and not law that determines
the actions of stales in their dealings
with onc¢ another, Iloremost among
these 18 former Secerelary of State Dean
Acheson who, in commenling on the
legal position of the Uniled Slates in the
Cuban missile erisis, stated that “prin-
ciples, certainly legal principles, do notl
decide conerele cases,” and that inler-
national law “simply does not deal with
questions of ultimale power.”? Al
though this position is unsalisfuclory as
an appraisal of international law, it is,
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unfortunately, a realistic assessment of
the manner in which states approach the
conduct of international affairs.

Self-defense, within the narrow con-
fines of the Webster definition with
added emphasis on the principle of
proportionality in measures limited to
reasonably repelling the danger, may, in
the final analysis, be the only legally
acceptable grounds for intervention. To
send 405 troops into the Dominican
Republic to evacuate U.S. citizens and
other foreign nationals meets thlS test.
To build up to 22,289 troops*® does
not. To declare, as did President John-
son in his speech of 2 May 1965, in
support of the massive involvement,
that the United States would not toler-
ate another Communist government in
the Western Hemisphere®® is to imply
that the United States reserves the right
to determine whether or not there is
sufficient Communist involvement in an
internal revolution in  the Western
Hemisphere to be regarded as dangerous
by the United States, and, if =0, the
right to intervene to prevent a Commu-
nist takeover. This, in turn, implies
possible intervention in any of the Latin
American States.”® Bearing in mind
that “the shape of things to come is in
no small way determined by the actions
of great powers,”“ was therc any
reason {for us to be shocked by the
language of the “Brezhnev Doctrine”
when Russia intervened in Czechoslo-
vakia in August 19687

“In a world built upon national
sovereignties and jurisdictions and the
equality of independent slales, any state
that intervenes in the internal affairs of
another undermines the institutional
and legal foundations on which its own
existence rests.”*® Until there is an
effective international organizalion to
cope with Lhe nuances of power politics,
the only hope for peace and an orderly
sociely lies in the major powers’ realiza-
tion that restraint and dedicated ad-
herence to established and accepted
principles  of international law  are

2, Art. 10

Y REGULATIONS 79

paramount in the interest of survival.
V—ANALYSIS AND CONCLUSIONS

That the United States used force to
protect its nationals and their property
in the Latin American States in the 19th
and early 20th centuries is a matter of
documented fact. It is also clear that
whatever the posture of the United
States prior to World War 11, its legal
obligations have since changed consider-
ably, particularly in view of ils partici-
pation in the United Nations and the
Organization of American States. While
a commanding officer may have acted
with impunity in the early 20th century
with regard to protecting U.S. citizens
on foreign soil, such is not the case
today. The fact remains, however, that
although customary international law
has changed and treaty obligations
impose restraint, the problem of pro-
tecting nationals can hardly be termed
obsolete. That the United States must
protect its citizens when a local govern-
ment is unable or unwilling to protect
them is as true today as it was in 1928
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when Secretary [lughes addressed this
problem Lo the Sixth Confercnce of
Inler-American Stales,

Recognizing that prevention is the
only real remedy and that a state still
has u duty, if not a right, to proteet its
citizens, how then is Lhis protection to
be afforded? 1{ aclion is taken uni-
laterally, a plea of safety of nationals or
cven humanitarian intervention may,
uufortunately, be a pretext for iuterven-
tion having nalionalistic or other ul-
terior aims. While most of the examples
of use of force cited hy Offutt were
confined Lo the purpose avowed—Lhe
proleetion of uationals—many possessed
unavoidahle political significance. Such
significanee wonld he in¢scapable today,
Certainly there is no counlry in Lalin
America in which we do not have strong
political and economic interest,

Inter-American  collective inlerven-
tion Lhrough Lthe auspices of the
Organization of American States would
solve many of the problems inherent in
unilateral action.! A permancnt Inter-
Amgerican Peace I"orce would provide «
partial answer Lo the practieal problem
of devising a system capable of swifl
action in fulure cmergencies similar Lo
the Dominican Republic crisis of 1905,
The United States favors the ercation of
such a foree, and al Lthe Second Inter-
Ameriean Conferenee at Rio de Juneiro
in Novemher 1965 tried to inlerest the
Latin American nalions in just that.?
Moet Latin Amcrican Stales opposed
the idea. Their view was foreefully
stated in Chilean Torcign Minister
Gabriel Valdes’ speech, when he said:
“The inter-American foree would give
our regionul system a ncgalive and
dangerous idcological connolalion, il
would destroy the fundamental prin-
ciple of non-inlervenlion and would
threaten to divide us into irreconcilable
bloes.” Professor Plank suggests that
Latin Americans would consider that
any such force would he colleclive in
name only; that the dominant position
of the Uniled States would mean thal

any inlervention would have to he
aceeplable to and dominated by it Al
any rale, the U.5. inlervenlion in the
Dominican Republic will leave lasting
scars, and it is doubtful thal sueh a
force will ever be created.

Thus politically undesirahle as it may
be, unilateral intervention would appear
lo he the only answer. As discussed
supra, to he lawful such intervculion
would have to be encompassed wilhin
the concepl of sclf-defense. Tt would
have Lo meel the Lest of necessily, and,
ahove all, it would have Lo meet Lhe
standard of proportionality. As pointed
oul by Professor Alford, “military
action taken to acquire territory, super-
sede a governmenl, oblaiu special con-
cessions or to secure various polilical
advanlages, scems casily dislinguishable
from limiled action Lo proleel ., . eili-
zens which is (erminated when Lhe
persons are withdrawn or arc olherwise
secured.”®

In Loday’s politically oriented world,
any dccision to iutervene under the
principle of self-defense for Lhe protec-
tion of the lives of U.S. citizens should,
ideally, be made at the highest Govern-
ment level, leaving to the naval com-
mander only the lask of implementing
this decision. However, sinee, in the
final analysis, prevention is the only
remedy and limcliness is essential Lo
prevention, it is uol difficult Lo envision
a situation where, despite modern com-
munication techniques, the eom-
manding officer must be prepared to
determine the hest course of aclion
under the circumstances and then imple-
ment his own decision.

Authority for such a deeision exists,
as it has since 1893, in arlicles 0013 and
0614 of U.S, Navy Regnlations, 1L re-
mains only Lo update article 0614 Lo
conform to modern standards of cus-
tomary international law. 1t is suggested
that this can be accomplished hy the
simple expediency of deleting any refer-
cnee to “‘properly’ and substitnling the
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words “sell-defense” lor the outmoded
language “sclf-prcscrvﬂliun” wherever
the latter appears. Additionally, hearing
in mind lhe serious internalional conse-
quences Lthat an application of foree
could entail, it is suggesled that specific

operalion orders be wrilten with a view
toward giving commanding oflicers
delinitive guidance in the enforeement
ol this right, emphasizing the coneepl of
evacuation over all other means of
prodection,
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Very near the heart of all foreign affairs is the relationship
between policy and military power.
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