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The Occupation of Iraq: A Reassessment

Eyal Benvenisti and Guy Keinan*

I. Introduction

The invasion and subsequent occupation of Iraq in 2003 provided a rare oppor-
tunity to examine the viability in the twenty-first century of a legal doctrine

rooted in the military and political circumstances of the nineteenth century.1 The rar-
ity of this opportunity is not a result of paucity of occupations, but of the prevalent dis-
inclination of occupants to recognize their status as such.2 This article reflects on
several key questions concerning the occupation of Iraq, not in an attempt to evaluate
the occupants for their compliance with the law, but rather to study contemporary
challenges to the law and possibilities for adaptations in the twenty-first century. The
article addresses the beginning and end of the occupation in Iraq and potential pre-
and post-occupation responsibilities (Part II), and examines the scope of authority of
the occupants and of the UN Security Council in Iraq (Part III). Part IV concludes.

II. The Time Frame of the Occupation in Iraq

The Beginning: When Was Iraq Occupied?

Background: When Does Occupation Begin?
This seemingly straightforward question has proven to be quite complex. It has al-
ways been complex, but for different reasons. In the nineteenth century, the
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concern was that eager invaders would declare an area occupied prematurely. Be-
cause the law of occupation granted occupants control over key strategic resources,
such as public property, invaders might be tempted to assert authority without ac-
tually controlling the area.3 But over the years, and most notably since the adoption
of Geneva Convention IV, which imposed on occupants extended obligations over
civilians in occupied territories, and several human rights conventions that added
to those obligations, occupants found little interest in asserting their status as occu-
pants. The derogatory connotation that the term “occupation” has gained, particu-
larly during the second half of the twentieth century, added to this reluctance.
Moreover, the asymmetric nature of many of the recent conflicts has provided an-
other incentive for the occupant to act through intermediaries or otherwise mini-
mize its contact with particularly violent indigenous communities. Therefore,
while the drafters of the original text on occupation law were concerned about
overly assertive occupants, today’s interpreters have to deal with occupants who try
to evade this designation. With contemporary technology and weaponry that en-
ables certain armies to control an area from a distance, a new challenge to the defi-
nition emerges.

Given the occupants’ increasing ability and prevailing interest to control an area
but not its population, it is important to note that the governing legal definitions
seek to preclude this option and insist on the protection of individuals. The Hague
Regulations emphasize the territorial test,4 implying that whoever controls the ter-
ritory has responsibility over the population, while Geneva Convention IV does
not attempt a territorial definition, instead emphasizing the relations between the
occupant and the “protected persons” who “find themselves . . . in the hands” of an
occupying power5 as the relevant test.

Some confusion, however, arises from the second sentence of Article 42 of the
Hague Regulations, which stipulates that “[t]he occupation extends only to the ter-
ritory where such authority has been established and can be exercised.” This addi-
tion can at first sight be interpreted as suggesting that an occupant that manages to
control only the land, but does not actually exercise authority over the civilian pop-
ulation, is freed from responsibility toward it. This reading is plainly wrong. It is
wrong because the text was intended to exclude premature occupations, rather than
to allow occupants to evade their responsibilities.6 It is wrong also literally, because
the reference in “such authority” is to the first sentence of the article, which discusses
authority over territory, not over the population in the territory.7 Finally, it is wrong
because it lets occupants off the hook of responsibility toward the population. The
better interpretation of the test for occupation therefore stipulates that occupation
begins when the foreign army is in actual control over enemy territory, and is in a
position to establish, if it so wishes, an authority of its own over the population. It is
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irrelevant whether or not the army actually does so. By assuming control over the
land the occupant assumes responsibility over the population situated on that land.8

The same confusion is reflected in some States’ military manuals. Whereas the
German military manual accurately requires merely a potential to actually exercise
authority,9 the US military manual insists that the test for occupation is that the
“invader has successfully substituted its own authority for that of the legitimate
government in the territory invaded.”10 To add confusion, the British manual ap-
parently contains an internal contradiction, as it appears to support both views. On
the one hand, it stipulates that “the occupying power [must be] in a position to sub-
stitute its own authority for that of the former government” (paragraph 13.3), but
later it indicates that occupation “depends on whether authority is actually being
exercised over the civilian population.”11 In this confusing mist, the International
Court of Justice (ICJ) adopted the “actual authority” test in the Armed Activities
case.12 Except for one district, where actual authority had been established and
hence was regarded by the Court as occupied, the ICJ accepted Uganda’s argument
that in other areas it controlled only land, not people, and therefore did not “oc-
cupy” them.13 In other words, in the ICJ’s view, only direct authority over a popula-
tion amounts to occupation. This is an unfortunate outcome.14 It is unfortunate
from the perspective of the local population, which is left with no accountable gov-
ernment in charge. It is also unfortunate from the perspective of neighboring
States that are weary of geographical areas left without responsible State authority.
An invader that is unaccountable for what transpires in an area it dominates is
likely not to internalize the dangers emanating from the invaded territory, and, as a
result, that area may become a source of regional, if not global, instability.

The Occupation of Iraq by the United States and the United Kingdom
It is quite obvious that the initial planning for the invasion of Iraq did not include
plans to establish military administration whose authority would derive from the
law of occupation. Months before the invasion, which began on March 20, 2003,
officials in the US administration had been divided on the applicability of the law
of occupation. While some of them believed it was appropriate, others viewed the
situation not as occupation, but as mere “liberation.”15 Even after parts of Iraq had
already been occupied and Baghdad was falling, President Bush and Prime Minister
Blair emphasized this liberating role of their coalition and envisioned “the forma-
tion of an Iraqi Interim Authority, a transitional administration, run by Iraqis, un-
til a permanent government is established by the people of Iraq.”16 Military
officials still refused to speak of occupation in the legal, rather than colloquial,
sense, and maintained that “occupation” in the legal sense required taking over an
area “with the intent to run the government in that area,”17 which, at the time, was
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not the case for the coalition forces in Iraq. But British jurists had a different view
from the start. In a secret memorandum from late March, the British Attorney
General, Lord Goldsmith, wrote that the United States and the United Kingdom
would be bound by the law of occupation, unless the Security Council passed a spe-
cific resolution.18

These differences of opinion were reflected in a gradually changing attitude on
the ground. The initial institution entrusted with administering occupied Iraqi ter-
ritory was the US Office for Reconstruction and Humanitarian Assistance
(ORHA), established two months before the ground invasion.19 During the initial
phase of the occupation, despite a late March Security Council resolution that had
reminded coalition forces of an occupying power’s responsibilities,20 the coalition
forces made efforts to set up an indigenous Iraqi regime. On April 15, Coalition of-
ficials held a meeting with Iraqi representatives in Nasiriyah, in which a thirteen-
point statement on the political future of Iraq was adopted.21 Together with a sub-
sequent meeting, which took place on April 28 in Baghdad, these were part of “ini-
tial moves towards the establishment of a national conference, which could set up
an interim authority and make progress towards constitutional change and the
election of a new government.”22 But on April 16, only one day after the Nasiriyah
meeting, without an explanation or a formal document setting it up,23 the head of
the ORHA announced the establishment of the Coalition Provisional Authority
(CPA). Another three weeks passed until on May 8 the UK and US representatives
to the UN sent a letter recognizing their obligations under the Hague Regulations
and Geneva Convention IV.24 L. Paul Bremer was appointed the US presidential
envoy to Iraq on May 6 and the CPA Administrator on May 13.

The legal situation crystallized during the month of May as the occupying powers
began seeking to establish their own government instead of setting up an interim
Iraqi government. To do so they had to rely on authority under international law.
While they did not explicitly acknowledge their status as occupants, they impliedly
acknowledged the applicability of the Hague Regulations and Geneva Convention
IV to their actions in Iraq. Explicit recognition of occupation law came later, when
the British Foreign and Commonwealth Office relied on it expressly,25 as did
American legal advisors stationed in Iraq.26

Security Council Resolution 1483, of May 23, 2003, clarified the legal status of
Iraq at the time. The Resolution “noted” the May 8 letter of the UK and US repre-
sentatives, but continued to “recogniz[e] the specific authorities, responsibilities,
and obligations under applicable international law of these States as occupying
powers under unified command” (emphasis added).27 The Resolution further
“[c]all[ed] upon all concerned to comply fully with their obligations under

266

The Occupation of Iraq: A Reassessment

Vol 86.ps
C:\_WIP\_Blue Book\_Vol 86\_Ventura\Vol 86.vp
Monday, May 24, 2010 11:46:54 AM

Color profile: Disabled
Composite  Default screen



international law including in particular the Geneva Conventions of 1949 and the
Hague Regulations of 1907.”28

But this was not meant to be a casebook example of occupation, because the oc-
cupants sought a broad Security Council mandate that went beyond the scope of
authority recognized by international law.29 The UN’s role was meant to widen the
authority of the CPA, while being instrumental—but without formal authority—
in offering humanitarian relief and assistance to the CPA in the reconstruction of
Iraq and the establishment of institutions for representative governance.30

Pre-occupation Responsibilities?
The traditional reading of the laws of armed conflict distinguishes between the
hostilities and the post-hostilities phases. This distinction is also reflected in the
different sections of the Hague Regulations. However, such a neat distinction can
be questioned. As Dinstein notes, “[i]t is impossible to pinpoint an instant mark-
ing transition from an extended foray to a fledgling belligerent occupation.”31 In-
stead, it is possible to recognize the simultaneous applicability of both in bello and
post bellum norms with respect to the obligations an enemy army has toward the
local population.32 Although it is beyond the scope of this article to explore this
question in depth,33 it can be noted that the obligations toward the population in
enemy territory arise even before the establishment of firm control over territory
and population. Given contemporary technology and weaponry, on the one hand,
and the proliferation of weak or failing indigenous regimes, on the other, the neat
allocation of responsibilities between occupant and occupied based on physical
control of territory (“boots on the ground”) does not serve humanitarian and
global interests. It is necessary to impose legal restraints on any foreign power that
effectively controls activity in a foreign area, even without having actual presence
in the territory in the ancient form of full-fledged military administration. There is
thus a need to redefine the rules of allocating responsibilities. The most sensible
one would seem to be a rule that interprets authority as “power” (rather than “control”
or “jurisdiction”), to be determined based on the consequences of the actual exer-
cise of power in a given territory. A State that exercises its power in a foreign un-
governed or partly governed land will thus be regarded as bearing at least the basic
obligations borne by an occupant.

This implies that pre-occupation obligations toward the local population need
to be recognized, and they can derive, inter alia, from the obligations under
Geneva Convention IV toward people who “find themselves . . . in the hands” of
the invading army.34 It would be ridiculous to suggest, for example, that Article 49
of that Convention, which proscribes deportations of enemy civilians, would be
inapplicable unless the area has been occupied.35 Similarly senseless would be the
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interpretation that only armies that actually substitute for the ousted government
in a foreign territory are required to provide food and shelter to persons protected
by Geneva Convention IV.

In the context of Iraq such questions were pertinent also to the failure to protect
against looting. As in previous situations of invasions (e.g., Panama in 1989),36

widespread looting followed the invasion and occupation of Iraq. On April 10,
2003, only one day after the fall of Baghdad to coalition forces, looting was already
in progress.37 But in Iraq the looting affected also art treasures and important ar-
cheological artifacts. The National Museum in Baghdad, for instance, lost around
15,000 artifacts.38 Note that the Hague Convention on Cultural Property (1954)39

obliges State parties40 “to respect cultural property situated within their own terri-
tory as well as within the territory of other High Contracting Parties.”41 The Con-
vention formally amplifies these duties during occupation, but they arguably
apply also before the occupation stage.42

The End of Occupation

When Does Occupation Cease?
The occupation ends whenever the conditions of Article 42 of the Hague Regula-
tions are no longer fulfilled.43 Under the test of actual control, an occupation ends
when the occupant no longer exercises its authority in the occupied territory. Un-
der the test of potential control, the occupation ends when the occupant is no lon-
ger capable of exercising its authority. It is generally accepted that occupation
continues as long as the occupying force can, within a reasonable time, send de-
tachments of troops to make its authority felt within the occupied area.

In other words, an occupation ends as a result of the armed return of the
ousted government, an indigenous uprising or a unilateral occupant withdrawal
or as part of a peace agreement. The “legal oddity”44 that is Article 6(3) of Geneva
Convention IV does not affect the end of occupation. Although it stipulates that
“the application of the present Convention shall cease one year after the general
close of military operations,” it does not regard the area as no longer occupied, and
considers the occupant as bound by significant portions of the Convention,45 as
well as the Hague Regulations.46

A rather problematic question arises when the occupant transfers authority to
an indigenous government that has no link to the ousted government. The law
looks at such transfers with suspicion, because the concern is that the indigenous
government might not be representative of the indigenous population and might
be nothing but a puppet regime of the occupant. It is also worried about the
commitment of the indigenous regime to respect the rights of the occupied
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population.47 This is the challenge of what Roberts calls “transformative occupa-
tions,” namely “occupations [that] aim at establishing a political order based on
the principle of self-government.”48 In such occupations,

determining at what point one can say that the transformation has been achieved, and
the government of the occupied territory is in a position to exercise the powers of
sovereignty, is genuinely difficult. . . . Where what is involved is a gradual transfer of
powers to the indigenous authorities as their capacity to govern is built up, there is
bound to be an arbitrary element in fixing on a single date as the symbolic ending of the
occupation.49

Based on policy reasons and State practice, it can be said that “[t]he ultimate test
for the legality of a regime installed by an occupant, is its approval in internation-
ally monitored general elections, carried out without undue delay.”50

The End of Occupation in Iraq
Although occupation is a matter of fact, its legal status can be subject to the de-
termination of the Security Council acting under Chapter VII of the Charter as
the ultimate arbiter of the law. Therefore, since Security Council Resolution 1546
stipulated that “by 30 June 2004, the occupation will end and the Coalition Provi-
sional Authority will cease to exist, and that Iraq will reassert its full sovereignty,”51

in the eyes of the law the occupation formally came to a close by June 30 despite the
fact that the coalition forces were still exercising administrative authority in certain
areas of Iraq.52

The discrepancy between the UN declaration on the reassertion of full Iraqi sov-
ereignty and the actual state of affairs derives from the fact that at that point in time
the fledgling Iraqi government was the construct of the occupation authority and
was yet to be endorsed by a valid act of self-determination. Such an endorsement,
which ended the occupation not only from the formal perspective, occurred only
after the interim government of Iraq assumed full authority.53

Post-occupation Responsibilities?
If occupants may have pre-occupation responsibilities, they may be equally subject
to post-occupation responsibilities to the extent that they continue to exert au-
thority in the foreign territory. The previous occupant could also be responsible for
ameliorating conditions it created in the previously occupied territory.54

Traditionally, in post-occupation situations, when former occupants were re-
quested by the newly installed governments to maintain some authority, such au-
thority was deemed to derive from the sovereigns’ authorization, and hence was
beyond the scope of the law of occupation. But this traditional view could be
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revisited. There may be sufficient ground to argue that even while exercising au-
thority on the behest of an indigenous government, the entity that acts must
comply with the international obligations to which it is bound. This is likely to be the
case under international human rights law when the actor exercises authority over
individuals who are under its control. This is also the case under international hu-
manitarian law that stipulates minimal standards of treatment55 under the national
law of several countries.56

Such a view seems to find support in two recent judgments, related to the Brit-
ish occupation and post-occupation practices in Iraq. In the Al-Jedda case, the
House of Lords ruled that even if the United Kingdom had been operating in Iraq
on the UN’s behalf (i.e., not as an occupant), it was still subject to its human rights
obligations to the extent possible. As Lord Bingham noted, the United Kingdom
could detain persons as authorized by the Security Council, “but must ensure that
the detainee’s rights . . . are not infringed to any greater extent than is inherent in
such detention.”57 The same logic could apply to the post-occupation forces pres-
ent in Iraq. More recently, the United Kingdom maintained that after the end of
formal occupation, the British Army was merely an “executor” of decisions of
Iraqi courts. Since prisoners were detained and transferred by the United King-
dom at the request of the Iraqi courts, the United Kingdom argued it did not exer-
cise “any recognised extra-territorial authority.”58 The European Court of Human
Rights (ECtHR), however, refused to regard that relationship between the British
and the Iraqi government as one that excludes the applicability of the European
Convention on Human Rights (ECHR) and the Court’s jurisdiction. The gist of
the idea is simple and convincing: acting under instructions of others cannot and
does not relieve one of one’s international obligations.

III. The Authority of the Occupants in Iraq

The Transformative Nature of the Occupation
Aiming to create a market-based democratic Iraq, the occupying powers intro-
duced major administrative and legislative changes. These changes related not
only to public order and security, to the “de-Ba’athification of Iraqi society,” the
overhauling of Iraqi criminal law and the judicial system, but also to areas often
untouched during occupation, such as trade law,59 company law,60 securities law,61

bankruptcy law,62 and even intellectual property63 and copyright laws.64 The rea-
sons usually given for these reforms were the need to promote human rights, effi-
ciency, modernization and compliance with international standards. Because
these reasons sometimes deviate from the traditional law of occupation, scholars
referred to the occupation as “transformative.”65 This section reviews some of the
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more controversial changes introduced by the CPA. The subsequent section eval-
uates their compatibility with international law.

Among the many reforms taken by the occupants, it was the economic legisla-
tion that attracted the most criticism. Was it lawful, appropriate and needed to re-
place “all existing foreign investment law,”66 to rewrite securities law almost
completely,67 to suspend all customs duties and tariffs,68 and to profoundly change
corporation law in a way that allows foreign citizens to acquire membership in
companies?69 The CPA sought to explain the motivation of these and other sweep-
ing economic reforms by emphasizing indigenous endorsement. A key player in
this indigenous participation was the Iraqi Governing Council, a “principal bod[y]
of the Iraqi interim administration” established by the CPA on July 13, 2003.70 The
CPA emphasized that it “worked closely with the Governing Council to ensure that
economic change occurs in a manner acceptable to the people of Iraq,”71 and reit-
erated that the change was made “[i]n close consultation with and acting in coordi-
nation with the Governing Council.”72 In fact, the CPA attributed the foreign
investment initiative to “the Governing Council’s desire to bring about significant
change to the Iraqi economic system.”73

The CPA also relied on the UN authorization as an independent source of au-
thority. Practically all orders issued by the CPA contained a preambular paragraph
stressing their consistency with the laws and usages of war, as well as with the rele-
vant Security Council resolutions. The CPA additionally relied on the report of the
Secretary-General, which concerned “the need for the development of Iraq and its
transition from a non-transparent centrally planned economy to a market econ-
omy characterized by sustainable economic growth,”74 and often emphasized that
it had “coordinated with the international financial institutions, as referenced
in . . . U.N. Security Council Resolution 1483.”75

Moreover, great efforts were made to show how the reforms would benefit Iraqi
society. For example, the goal of foreign investment reforms was to “improve the
conditions of life, technical skills, and opportunities for all Iraqis and to fight un-
employment with its associated deleterious effect on public security.”76 The CPA
saw itself obligated to “ensure the well being of the Iraqi people and to enable the
social functions and normal transactions of every day [sic] life.”77

The CPA didn’t stop there. Economic modernity, fairness, efficiency, trans-
parency, predictability and independence were invoked as justifications for
several reforms.78 Long-term policies were also mentioned: at one point, the CPA
noted “the demonstrated interest of the Iraqi Governing Council for Iraq to be-
come a full member in the international trading system, known as the World Trade
Organization.”79
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The Lawfulness of the CPA Measures under International Law
The transformation of Iraq from a centralized dictatorship into a market-based de-
mocracy raised questions about the scope of authority of the CPA under interna-
tional law. Some in the CPA really thought that the law of occupation allowed such
wide-ranging reforms.80 But British officials differed.81 More generally, the British
government distinguished “between direct positive acts of government and . . . the
facilitation of plans and efforts of the nationals of the occupied territory for the
development of governmental institutions,”82 with only the latter being deemed
permissible under occupation law.83 To make reforms that go beyond the law of
occupation, they maintained, “further authority in the form of a Security Council
resolution would be required.”84 According to this view, with Security Council
Resolution 1483 as the additional basis for the reforms, “the question of the UK’s
responsibilities in respect of political reform is no longer governed solely by the law
of occupation.”85 Later the British discovered that they were expected to comply
also with their international and European human rights obligations. As a conse-
quence, in the occupation of Iraq there were three bodies of law—occupation law,
human rights law and UN law—at play. This section analyzes the outcome.

Authority under the Law of Occupation
We begin with a succinct analysis of the scope of authority under the law of
occupation. The request for authorization from the Security Council implies an
acknowledgment of the limited authority granted to occupants under traditional
occupation law. A textual reading of Article 43 of the Hague Regulations easily sup-
ports the conclusion that the occupant is bound by what Gregory Fox named “the
conservationist principle.”86 The call for conservation of the status quo ante bellum
is reflected in the admonition that the occupant has but de facto authority (whereas
the ousted government is still the “legitimate power”) in the restricted scope of au-
thority “to restore, and ensure” public order and civil life, and in the obligation to
respect the laws in force in the country “unless absolutely prevented.”87

The term “unless absolutely prevented” was inserted during the First Peace
Conference in 1899 to replace the term “unless necessary” at the insistence of the
potentially occupied States to emphasize the occupant’s obligation to also preserve
the status quo in the legal sphere.88 Whether this insertion was prudent is a differ-
ent question. The restraint on the occupant’s authority necessarily creates a ten-
sion with its authority and obligation to ensure public order and civil life. This
restraint was significantly diluted by Article 64 of Geneva Convention IV, which
replaced the negative test of “unless absolutely prevented” with a positive authori-
zation for the occupant, which “may subject the population of the occupied terri-
tory to provisions which are essential to enable the Occupying Power to fulfill its
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obligations under the present Convention, to maintain the orderly government of
the territory, and to ensure the security of the Occupying Power.” The duties of the
occupant under Geneva Convention IV are far more numerous than those stipulated
in the Hague text. The Geneva text envisions the occupant no longer as the disin-
terested watch guard, but instead as a very involved regulator and provider.89

Scholars in the post–World War II period readily conceded legitimate subjects for
the occupant’s lawmaking other than military necessity. The welfare of the popula-
tion was deemed a worthy goal for the occupant to pursue.90 Such an expansive view
seems to be consonant with the prevalent view that the occupant is bound also by hu-
man rights obligations, and that in general it must “take measures to ensure respect
for human rights and international humanitarian law in the occupied territories.”91

The parallel applicability of international and, for the British troops, European
human rights law raises additional questions regarding the authority of the occu-
pants and the adequacy of the conservationist principle. It is beyond the scope of
this article to explore the questions concerning the applicability of international
and European human rights law to occupied territories, and the relationships be-
tween occupation law and human rights law. Still, international treaty bodies and
tribunals,92 as well as the majority of scholars,93 are of the opinion that human
rights law applies to occupied territories. The consequences of this parallel applica-
tion would seem to support a modification of the conservationist principle when
changes are necessary to ensure the enjoyment of human rights by the occupied
population.94

Reflecting on the occupation of Iraq as a “transformative occupation,” Adam
Roberts noted that “occupying powers can justify certain transformative policies
on the basis that these are the best way to meet certain goals and principles en-
shrined in international human rights law.”95 More generally, Roberts believes hu-
man rights conventions “can play an important role” in occupations, as they “may
impose formal obligations on parties; be instrumental in political debate, as a basis
for assessing the actions of external powers and local actors; provide legal proce-
dures for taking action; or serve as one basis for pursuing transformative goals.”96

Other scholars accept this view with some insignificant nuances.
A particularly strong case can be made for extensive authorization to introduce

significant changes in an occupied territory that had been governed by an unrep-
resentative regime that enjoyed little or no domestic support after being ousted
by the occupant. The underlying premise of the law of occupation is, as was seen,
that the legitimate power in the country retains the right to revert to its ante bellum
position, unless it agrees to territorial changes. But when this power has already
taken its last breath, or when its source of authority is contested by the indigenous
population exercising its right to self-determination, the only legitimate power
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that seems relevant is the people itself and not the ousted regime. This is a situa-
tion where the “reversioner” is the people, and the occupant must take its interests
and wishes, rather than those of the ousted regime, into account.97 Such an argu-
ment can support the dismantling of the Ba’athist regime, which is evident in the
CPA’s first-ever legislative act, aptly titled “De-Ba’athification of Iraqi Society.”98

But it is important to keep in mind that even in such instances, reforms intro-
duced by the occupant—as beneficial to the local population as they may be—are
subject to the principle of self-determination. This principle may be “meaningful
for the post-occupation society” only by refraining from making “overbroad sys-
temic changes.”99 There is, therefore, ground to argue that the law of occupation,
whether alone or together with the law on self-determination and human rights
law, gave the occupants in Iraq a wide margin of discretion.100

It is noteworthy that the two occupants of Iraq did not wish to found their
transformative occupation on their human rights obligations. In fact, they both re-
jected the applicability of human rights law in Iraq.101 The US government has
claimed that the International Covenant on Civil and Political Rights102 does not
apply outside its territory or during an international armed conflict.103 In the midst
of the Iraq conflict, the United States expressed its “firm belief” that humanitarian
law is a “well-developed area of law conceptually distinct from international hu-
man rights law,” and that the two cannot apply simultaneously.104 The United
Kingdom, as a party to the ECHR, had to face numerous petitions in relation to the
ECHR’s applicability in Iraq, and offered several reasons why it was not bound by
that treaty105—reasons that did not impress the British courts106 or the ECtHR.107

Authority under Security Council Resolution 1483
Security Council Resolution 1483 provided the framework for the coalition’s ac-
tions in Iraq. On the one hand, it endorsed its authority over Iraq and the Iraqi peo-
ple, and, on the other hand, it delineated the legal constraints and guidelines that
this authority was bound by, namely “the Charter of the United Nations and other
relevant international law,”108 and other “obligations under international law in-
cluding in particular the Geneva Conventions of 1949 and the Hague Regulations
of 1907.”109 The President of the Security Council emphasized that the powers del-
egated by the Resolution “are not open-ended or unqualified,” and should be exer-
cised “in conformity with the Geneva Conventions and the Hague Regulations.”110

Concurrently, however, the Resolution clearly endorsed the transformative course
of action that the CPA embarked upon immediately. The occupants, referred to as
the “Authority” in the Resolution, are
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[c]all[ed] upon . . . consistent with the Charter of the United Nations and other relevant
international law, to promote the welfare of the Iraqi people through the effective
administration of the territory, including in particular working towards the restoration
of conditions of security and stability and the creation of conditions in which the Iraqi
people can freely determine their own political future . . . .111

Furthermore, Resolution 1483 created a new position, the “Special Representative
for Iraq,” which would be independent of the occupying power and whose tasks
would include assisting the people of Iraq, coordinating the activities of the United
Nations in post-conflict processes in Iraq and with international agencies engaged
in humanitarian assistance and reconstruction activities in Iraq, and promoting
the protection of human rights.112

How should one read this Resolution? Does it endorse an expansive view of the
law of occupation, or does it form an independent source of authority on the
strength of Chapter VII law? Indeed, there are three possible interpretations of Res-
olution 1483. According to the first reading, the Resolution endorses an expansive
reading, influenced by human rights law, of the occupant’s authority under the law
of occupation. A slightly different interpretation of the Resolution would suggest
that the expansive reading of the occupant’s powers applies only to the unique cir-
cumstances of Iraq as opposed to all other occupations. The third possible inter-
pretation of the Resolution would be that the Resolution gave the occupants
additional authority to transform Iraq that they would not have had otherwise. As
mentioned above, at least British officials relied on the latter interpretation, having
concluded that the law of occupation as such stopped short of granting them ex-
tensive authority.

In these authors’ view, Resolution 1483 relates, of course, only to the specific
situation in Iraq, but at the same time it signals an endorsement of a general view
that regards modern occupants as subject to enhanced duties toward the occu-
pied population and therefore also having the authority to fulfill such duties.
“The call to administer the occupied area ‘effectively’ acknowledges the several
duties that the occupants must perform to protect the occupied population. It
precludes the occupant from hiding behind the limits imposed on its powers as a
pretext for inaction.”113 Indeed, an evolutionary reading of the law of occupation
in an era heavily informed by human rights concerns cannot reach a different
conclusion.114

This interpretation is based not only on the Resolution or the evolutionary in-
terpretation of the law of occupation. It is also based on the authority of the Secu-
rity Council when acting under Chapter VII of the UN Charter. This authority is
not limitless but subject at least to compliance with jus cogens.115 One of the central
jus cogens norms is the right of peoples to self-determination.116 The law of
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occupation internalizes a delicate balance between conflicting interests of occu-
pant and occupied, and is heavily influenced by the effort not to alienate the indig-
enous people’s right to continue to exercise its right to self-determination.117 The
law of occupation has always been intimately linked to the concept of national sov-
ereignty. “Indeed, the evolution of the concept of occupation can be seen as the
mirror-image of the development of the concept of sovereignty.”118 Therefore,
authorizing an occupant to derogate from its responsibilities under the law of oc-
cupation and thereby limit and shape the political choices of an occupied sovereign
people carries the danger of effectively infringing the right to self-determination,
which might be beyond the authority of the Council.119

Obviously, not every limitation of the right to self-determination is an imper-
missible infringement of a jus cogens right. There may be solid reasons to interfere
in the exercise of the right to self-determination to ensure that the process is practi-
cal, inclusive and fair. It is also reasonable to argue that the Security Council is
more trustworthy than the occupant to be entrusted with such a complex matter,
and therefore it may be granted the authority to limit or influence the exercise of
the right to self-determination to a greater extent than the occupant would, as is the
case in territories directly administered by the UN.120 The Security Council is
clearly less prone to bias than the occupant, if only because of its diverse composi-
tion and lack of immediate interest.121 It therefore makes eminent sense to recog-
nize that the Security Council would have the authority under Chapter VII of the
Charter to authorize the transformation of a regime under occupation beyond
what the law of occupation would otherwise allow, but this could not be an
unfettered discretion delegated to interested parties without monitoring them. If
the Security Council wished to extend such an authorization to the occupant, it
would have to remain closely involved, through ample supervisory mechanisms,
effectively approving and reviewing the actual transformation process. Because
such mechanisms were not employed in the case of Iraq, the CPA having acted with
limited monitoring by the Council,122 one could understand its attitude either as
carelessness that bordered on infringement of its jus cogens obligations or as a re-
flection of its general attitude toward the occupant’s powers under the law of
occupation.

IV. Conclusion: The Legacy of the Occupation of Iraq

The occupation of Iraq raises a host of questions beyond the scope of a single article.
In addition to questions regarding the timing of the occupation, pre- and post-
occupation responsibilities, and the scope of authority of the occupant in
transformative occupation, the occupation of Iraq gave rise to queries regarding the
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definition of protected persons123 and the proper interpretation of Article 49 of the
Fourth Geneva Convention,124 in addition to the proper treatment of detainees and
the responsibility for their shameful abuse. The management by the occupants of
public property, including natural resources such as oil and freshwater, was also sub-
ject to legal analyses.125 Overall it is almost astounding to observe how a nineteenth-
century doctrine that during the last half century almost reached the stage of desuetude
due to lack of adherence was suddenly revived in unanticipated circumstances.
Critics could argue that its invocation was nothing more than an afterthought, a
sort of “Plan B” that was put in motion after the effort to install a “genuine” in-
digenous regime failed. Nevertheless, the doctrine was there ready to be applied,
flexible enough to be adapted to twenty-first-century contemporary circumstances
and challenges, as well as current legal and political perceptions.

Resolution 1483 marks the first time the Security Council resorted to the con-
cept of occupation to describe, authorize and delimit the authority of foreign
troops in control of enemy territory. The recognition of the applicability of the law
on occupations refuted the claim that occupation, as such, is illegal, and revived the
neutral connotation of the doctrine, at least from a legal perspective. At the same
time, the broad mandate recognized by the Security Council as pertaining to the
occupants to transform Iraq into a market-based democracy, although commend-
able and probably lawful under UN Charter law, also tested the limits of the law of
occupation and the Security Council’s own authority to shape the way the Iraqi
people exercised their inalienable right to self-determination.
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