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The Charter of the United Nations
as a World Constitution

Ronald St. J. Macdonald

Forty-seven years ago 1 had the privilege of attending the famous Thursday
afternoon  seminars on public international law conducted by Georg
Schwarzenberger at the Institute of Advanced Legal Studies in London. Mr. L. C.
Green, a young university lecturer full of erudition, was one of the animating
personalities at those memorable meetings. We became and remained friends and
watched with admiration as he travelled the world gamering a multitude of richly
deserved prizes, in England, Singapore, Israel, Canada, and the United States.
Now, half a life time later, it is a pleasure to publicly express my respect and good
wishes to him and his lovely wife, Lilian, in this splendid book of essays published
under the distinguished auspices of the United States Naval War College.

ll HE PURPOSE OF THIS PAPER IS TO CONSIDER the Charter of the United

Nations and its associated provisions, as represented by resolutions and
declarations of the organization, from a constitutional point of view. More par-
ticularly, I want to reflect on whether the Charter has risen above the status of
a mere international treaty to become something of a constitution for the inter-
national community as a whole. This question is increasingly important in view
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Charter of the United Nations as a World Constitution

of the number of States members of the United Nations and the variety of situ-
ations that call for more detailed regulation in the management of interna-
tional affairs. The main object of the essay is to emphasise the extent to which
the complex legal structures of the Charter and the law generated by the orga-
nization are in fact providing constitutional guidance in the normative evalua-
tion of conflicts over interests and values which global integration is bound to
produce and must resolve.

The constitutionalist perspective is about the establishment of important,
albeit limited, supranational competencies and the adjustment of national le-
gal orders to guidance and direction from the organized international commu-
nity. To consider the Charter of the United Nations as the constitution of the
international community tout court marks a significant step towards centraliza-
tion at the expense of classical sovereignty in international society. Consti-
tutionalism is also about democratic governance and respect for individual
rights. I hope to show that the constitutionalization of the principles of the
Charter is fully in line with the inclusionary ideals embodied in democratic
constitutions and can thus be understood as complementary features of na-
tional constitutional traditions.!

What needs to be assessed is the status of the Charter in the system of inter-
national law, that is, whether it is a mere treaty, albeit with universal scope and
near-universal membership, simply restating principles of customary interna-
tional law, or whether this “Charte Octroyée” is recognized as a constitution in-
creasingly influential in the active creation and consolidation of a universal
legal community.Z The object of my remarks is to encourage discussion of the
latter perspective and, importantly, its implications.

In order to identify the major principles that ensure the existence of differ-
ent States and the compatibility of the objectives of those States with the obli-
gations they have assumed, I will start with a brief overview of the most
relevant of the Charter’s 111 articles.

The Charter of the United Nations

The Charter is today a combination of different sets of provisions. A number
of them state general principles now largely accepted by States and by doctrine
as principles valid erga omnes, some of which have a jus cogens nature. Other
provisions have a more “technical” value, their task being to shape the consti-
tutional framework of an international organization empowered with the po-
tential to play a major, sometimes overriding, role in the international
community.
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Articles Stating Principles Erga Omnes and of Jus Cogens. As Zemanek puts
it, almost all the fundamental principles of international law can be found in
the Charter. The Charter has consolidated previously existing rules and
developed new principles of international conduct, giving both categories “a
distinct legal status [obtained] by having been formally incorporated into a
multilateral treaty of historic importance.”

The Preamble summarizes the objectives and the purposes of the United
Nations. To some extent, it duplicates the provisions of Articles 1 and 2. How-
ever, the first lines of the Preamble seem to give the Charter a forward-looking
constitutional flavor. The “Peoples of the United Nations” are said to enjoy
rights and obligations under the document. In fact, the Preamble, which re-
flects the language of the Constitution of the United States, represents the first
time the concept of “Peoples” appears in international law as a legal category.5
Human rights, including, importantly, social and economic rights, are stated at
the very beginning of the Preamble (lines 2 and 4). As Cote and Pellet rightly
observe, “il est trés remarquable a cet égard que, tout au long de la Charte, comme
c’est le cas du préambule, tout disposition qui évoque les droits de 'homme traite aussi
des problémes économiques et sociaux.”®

Despite this remarkable beginning, in which the draftsmen courageously
sought to reach out to all of humankind, the focus returns to States in the clos-
ing sentence of the Preamble and governments are indicated as the subjects in
charge of the rights and obligations of the Charter. Peoples are again referred to
in Articles 1.2 and 55, in relation to the right of self-determination, but all
other preambular provisions refer to States and governments. Perhaps, then,
the Charter does begin with an overstatement, because governments remained
the authors of the Charter and States the principal actors in the creation and
implementation of United Nations law. Nevertheless, the Preamble is a
charged text whose time has yet to come: it awaits the interpreter’s attention.”

Article 1.1, empowering the organization to take effective collective mea-
sures for the prevention and removal of threats to the peace, and for the sup-
pression of acts of aggression, states the main objective of the United Nations
as the maintenance of international peace and security.

Article 1.2 calls for the development of friendly relations among nations
based on respect for the principle of equal rights and self-determination of peo-
ples. As evidenced by the number of independent States born from colonial re-
gimes under the auspices of the organization, this has been one of the most
productive areas of action of the United Nations. With the passage of time,
however, and the action of new member States, the general principle of
self-determination became a principle of jus cogens, stating the right to
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independence of people subjected to foreign domination. No provision in
the Charter deals extensively with colonial regimes. The document provides
only for an international regime of trusteeship in Chapters XII and XIII. The
principle of self-determination was recognized as a general principle, intended
to protect nationalities from foreign aggression or domination

The purposes and principles stated in Article 1.3, to cooperate to achieve
higher standards in the social, economic, and cultural domains and to encour-
age respect for human rights, have from the outset occupied a prominent place
in the Charter, in contrast to the Covenant of the League of Nations, and have
been reaffirmed in countless resolutions and declarations. This provision is in-
terpreted as binding on all States. The obligation to promote and encourage re-
spect for human rights and fundamental freedoms for all without distinctions
appears to have reached the status of jus cogens, and the recent activity extra
vires of the Security Council in situations where human rights were at stake
seems to point in the same direction.

In the economic field, the United Nations has not achieved the success it
has realized in the field of human rights. Following the failure of the Havana
Convention of 1947, the most impressive results were achieved by interna-
tional organizations not fully related to the United Nations, such as the Gen-
eral Agreement on Tariffs and Trade (GATT) and the World Trade
Organization (WTO). In Falk’s opinion, the “logic [of the international eco-
nomic organizations] is embedded in the well-being of capital rather than peo-
ple.”® For too long, the United Nations was, he believes, “deliberately kept
away from this global economic domain to ensure that normative claims about
rectifying poverty and unemployment are not given any serious hearing on the
global policy stage.”

Following on, for example, from the mandate in Article 55(c)—the obliga-
tion to promote universal respect for human rights—States developed a dis-
tinct branch of international law, international humanitarian law, that is
increasingly invoked to require and justify intervention by the United Nations
in cases of widespread violations. Actions by the United Nations in the humani-
tarian field were for long limited by another fundamental principle of the Char-
ter, the principle of non-intervention in matters which are essentially within the
domestic jurisdiction of any State (Article 2.7). Lately, however, especially after
the fall of the Soviet Union and the socialist regimes (among the strongest sup-
porters of the principle of non-intervention), and the rise of public awareness, re-
spect for human rights is increasingly perceived as taking precedence over the
protection of domestic jurisdiction in situations of extreme crisis.
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In the result, the area covered by Article 39, in which the Security Council
can determine the existence of any threat to the peace, breach of the peace or
act of aggression and recommend or decide on measures to be taken by member
States to maintain or restore international peace and security has been signifi-
cantly extended by the need for humanitarian protection.19 This has reduced
the reach of Article 2.7, except of course in the case of the involvement of one
of the Permanent Members of the Security Council under Article 39, as hap-
pened in the 1982 Falkland/Malvinas war. As Ferrari Bravo puts it, if the prac-
tice of the Security Council continues along the lines followed in the last few
years, humanitarian interventions may come to represent a decisive blow to the
international system based on the classical concept of the sovereignty of
States.!!

Article 2.7 was considered at the time of the creation of the United Nations
to be a sacred, if not the highest principle of international law. However, the
rise of other principles of international law has brought about a shrinkage in the
traditional scope of domestic jurisdiction. This is strikingly evident when, for
example, the protection of human rights is invoked. By recognizing the supe-
rior value of the protection of human rights, some old distinctions between in-
ternal and international war have been blurred. The cases of Somalia and
Liberia are emblematic of this new development in the practice of the United
Nations. In both, the existence of a civil war, which in traditional theory falls
within the reach of Article 2.7, was defined by the Security Council as a situa-
tion capable of threatening international peace and security and therefore sub-
ject to resolutions under Chapter VII.12 China, which has always considered the
principle laid down in Article 2.7 as inviolable, supported the resolutions, con-
sidering the situation at hand a “unique situation” not constituting a prece-
dent.!3 Another remarkable example of this trend is Security Council Resolution
688 of April 15, 1991, which served as the basis for the intervention of member
States in the domestic affairs of Iraq in order to terminate the violation of human
rights perpetrated by the Iragi government against the Kurdish population.14

Almost all the principles listed in Article 2 have achieved the status of jus
cogens. After restating the sovereign equality of all members (Article 2.1), this
article proclaims the duty of member States to fulfill in good faith the Charter’s
obligations (2.2), requires States to use peaceful means to settle international
disputes (2.3), enjoins the threat or use of force against the territorial integrity
or political independence of any State (2.4), and imposes on States the duty to
give the United Nations every assistance in any action it takes in accordance
with the Charter (2.5). Article 2 also imposes on the organization a duty to en-
sure that States that are not members of the United Nations act in accordance
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with the principles laid down in the Charter (Article 2.6). This paragraph,
which will be examined more closely below, is particularly relevant for purposes
of ascertaining the constitutional value of the Charter.

The principle of the sovereign equality of the member States of the United
Nations, affirmed in Article 2.1, is as old as international law. From the time of
Grotius to the present day, jurists have declared that all independent States are
equal in the eyes of the law. This theory was first developed at the end of the
Middle Ages, sanctioned by the Peace of Westphalia, and strongly supported
by developing States from 1945 onwards. General Assembly declarations and a
number of treaties refer to the principle of sovereign equality as one of the bases
for the right to development, the right to freely dispose of natural resources,
and for the general condemnation of neo-colonialism in any form.

The fundamental duty to settle international disputes by peaceful means is
proclaimed as one of the purposes of the organization in Article 1.1, but is
stated as a general principle in Article 2.3. Article 33 provides an illustrative,
non-exhaustive list of dispute settlement modes, adding that States may resort
to other modalities as long as they are peaceful. The validity of this principle
was reinforced by the Manila Declaration on the Peaceful Settlement of Inter-
national Disputes, and a number of General Assembly resolutions. The funda-
mental importance of the principle of peaceful settlement is evidenced by the
traditional emphasis on it in the great regional arrangements, such as the trea-
ties establishing the Organization of American States and the Organization of
African States, the many treaties on the protection of human rights and on
arms control, the Disputes Settlement Understanding of the World Trade Or-
ganization, and, remarkably, the comprehensive provisions of Part XV of the
1982 Law of the Sea Convention.

Articles Rewealing Substantial Constitutional Characteristics. Article 10
defines the functions and powers of the General Assembly as consultative and
declaratory. Although the Assembly was not designed as a legislative organ,
Article 10 empowers it to discuss any matter within the scope of the Charter.
Furthermore, Article 13.1 confers on the General Assembly an unrestricted
power to initiate studies and make recommendations for the purpose of
promoting international co-operation in the political field and encouraging the
progressive development of international law and its codification. Despite the
fact that the United States, the most powerful member of the organization,
abandoned its early liberal view of the quasi-legislative value of certain acts of
the General Assembly when the United States lost its majority within the
General Assembly,' the Assembly has increasingly and successfully used the
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means at its disposal to foster new developments in international law by
convening international conferences and promoting the creation of new law
instruments through resolutions.

Article 12 states a division of labour, and indeed a superiority, between the
two main organs of the United Nations: while the Security Council is exercis-
ing its functions under the Charter in respect of a dispute or situation, the Gen-
eral Assembly must, in most cases, refrain from making any recommendation
with regard to that dispute or situation unless the Security Council so requests.

Article 24 sets out the functions and powers of the Security Council. By con-
ferring on the Security Council primary responsibility for the maintenance of
international peace and security, the members made the Council the corner-
stone of the system of international security established by the Charter.16 Vir-
tually no limit is placed on the powers of the Security Council as long as, very
importantly, the Council acts in accordance with international law including
the provisions of the Charter itself. The Council exercises other specific powers
with regard to the maintenance of international peace and security. However,
as stated by the International Court of Justice in the Namibia case, the mention
of specific powers does not exclude the general powers the Council enjoys in
order to carry out its duties in accordance with the Charter.17

Under Article 25, member States agree to accept and carry out decisions of
the Security Council, whether its decisions stem from specific or general pow-
ers, provided, in my opinion, the decisions of the Security Council in question
are “in accordance with the present Charter.”18As will be referred to later, the
extensive powers conferred on the Security Council raised worries on the part
of the smaller States at the San Francisco Conference, but the virtual
non-functioning of the Council during the Cold War period alleviated those
particular concerns.!® They reappeared, understandably, with the extraordi-
nary reactivation of the Security Council after 1989. The worries regarding the
existence of an overpowering Council were well summarized by the statement
of the representative of Zimbabwe on the sanctions against Libya: “Any ap-
proach that assumes that international law is created by majority vote in the
Security Council is bound to have far-reaching ramifications which could
cause irreparable harm to the credibility and prestige of the Organization, with
dire consequences for a stable and peaceful world order.”20

Article 25 has even more constitutional relevance than Article 24. We see
here that sovereign States have agreed to accept general policy decisions they
may not have voted for, considering that only 15 of the 185 members of the
United Nations sit on the Council. This problem has lately caused a renewal of
demands for an enlargement of the membership of the Security Council and a
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general reorganization of the structures of representation within which mem-
ber States operate.?!

The famous Chapter VII refers to action with respect to threats to the peace,
breaches of the peace, and acts of aggression. This is the chapter where the
constitutional nature of the Charter comes clearly into view, as it gives the
United Nations, through the Security Council, the lead role in carrying out op-
erations that may involve the use of force. States are deprived of the right to use
force unless authorized to do so by the Council itself. The only exception to this
rule is contained in Article 51, which allows the use of force in case of individ-
ual or collective self-defense.22

Article 39 grants the Security Council authority to make the requisite deter-
mination about the existence of any threat to the peace and to “decide” what
measures shall be taken to maintain or restore international peace and security.
Article 41 lists a series of measures not involving the use of armed force that the
Council may call on the members to apply in order to give effect to its decisions.
Article 42 refers to measures involving the use of force that may be necessary to
maintain or restore international peace and security. Until recently, however,
no action was ever taken in line with the full procedures of Chapter VII, nor
has the Military Staff Committee been able to work according to its mandate
under Article 47.23 When military operations were authorized, the armed
forces involved were not placed under the control of the Security Council
through an agreement between the State or States concerned and the United
Nations under Article 43; such forces were controlled by the States which the
Security Council requested to intervene.

The only two occasions in which Chapter VII was invoked to legitimize war-
fare actions by member States were the wars in Korea (1950-1952) and in Iraq
(1990-). On both occasions, Chapter VII was used to “provide cover for
geopolitical undertakings led by the United States.”2* While the operation in
North Korea was conducted under the United Nations flag, although managed
by the United States and its allies, the operations in Iraqg, once the authoriza-
tion was granted, were conducted without space for the United Nations to
monitor the intervention.2> The success of the action in Iraq led to a resur-
gence of hope for an increase in the legitimate activity of the Security Council,
but the circumstances of the Iraqi war were exceptional in comparison to the
warfare situations with which the United Nations is usually involved—the
Iraqi war was the exact kind of conflict envisioned by the drafters of the Char-
ter. As Evans states, “the United Nations Charter was written retrospectively
to avert another World War II, and in Saddam Hussein, the United Nations
found a 1930s type aggressor.”26
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The only other significant precedent regarding the authorization of the use
of force by one member State against another member State, not including
complete warfare operations, was the request to the United Kingdom to en-
force a naval blockade outside the port of Beira in Mozambique during the riots
in South Rhodesia in 1966.27 Article 43 obliges members to make available to
the Security Council whatever assistance (armed forces, assistance, and facili-
ties) the Council requires for purposes of maintaining international peace and
security. This was to have been done by special agreements or agreements ne-
gotiated on the initiative of the Security Council. Interestingly, in view of the
legal limbo NATO found itself occupying during the Kosovo crisis of 1999, and
the present need to redefine NATO, which is a military alliance not a tradi-
tional regional arrangement, those agreements can be concluded between the
Security Council and “groups of Members.”

Some authors find that several articles in Chapter VII give the Security
Council a certain law-making capacity. For example, Kirgis affirms that “from
the outset, the Security Council has had quasi-legislative authority . . . Articles
41 and 42, buttressed by Articles 25 and 48, clearly authorize the Security
Council to take legislative action.”?8 This was also the opinion of distinguished
participants at the San Francisco Conference, one of whom observed that the
“Security Council is not a body that merely enforces law. It is law unto itself.”2?

Under-appreciated and under-utilized, until recently, have been the possi-
bilities, inherent in Chapter VIII, which govern the functioning of regional ar-
rangements or agencies under the Charter. Article 52 states that nothing in the
Charter precludes the existence of regional arrangements or agencies for deal-
ing with such matters relating to the maintenance of international peace and
security as are appropriate for regional actions. Under Article 53, no enforce-
ment action can be taken under regional arrangements or by regional agencies
without the authorisation of the Security Council.30

While Chapter VIII is frequently associated with the military activities of
the United States in Guatemala in 1954, the Dominican Republic in 1960, and
Cuba in 1960 and 1962, Secretary-General Boutros Ghali rightly pointed to
wider possibilities when he underlined the “useful flexibility” of the system as a
whole. In his 1992 report to the Security Council, An Agenda for Peace, he
pointed out that “decentralization, delegation and co-operation with UN ef-
forts could not only lighten the burden of the Council, but also contribute to a
deeper sense of participation, consensus and democratization in international
affairs.”3!

In my opinion, Chapter VIII, although focused on collective security, in no
way rules out regional cooperation in the economic, cultural, and social fields.
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The recognition of regional arrangements and agencies within the UN system,
and the implicit need to work out compromises between universalism and re-
gionalism, is a striking example of the major constitutional features of the
Charter of the United Nations, in this case a feature fully familiar to citizens of
federal and confederal states.

Chapter X1V deals with the International Court of Justice, the principal ju-
dicial organ of the United Nations. Its statute is an integral part of the Charter
itself. The precise mandate of the Court, which we should not overlook, is to
decide in accordance with international law such cases as are submitted to it.

According to Articles 93 and 94, all member States of the United Nations
are ipso facto parties to the Statute of the Court and must comply with the
Court’s decisions in any case to which they are party. However, the constitu-
tional reach of these provisions is limited jurisdictionally; the Court is available
only to States. Organs of the United Nations or of any other international orga-
nization cannot stand as a party. This leaves little if any room for jurisdictional
control over acts of the organization, particularly over those of the Security
Council. As Crawford observes, “there is in the Charter, an almost total lack of
institutional means for implementing the principle of the rule of law on the part
of individual Member States.”32

Two articles, Article 2.6 and Article 103, have particular relevance for pur-
poses of revealing the constitutional significance of the Charter. Under Article
2.6, the organization “shall ensure that States which are not Members of the
United Nations” act in accordance with the principles of the Charter as far as
may be necessary for the maintenance of international peace and security. Ar-
ticle 103 provides for the superiority of Charter obligations over the obligations
of members under other international agreements.

Article 2.6, together with Article 103, represents the strongest suggestion
that the Charter of the United Nations may be seen as a constitutional charter,
or at least as proof of the universal vocation of the organization itself. The acts
of the organs of the United Nations reinforce this view by addressing “all
states,” not simply member States. On the other hand, the relevance of the uni-
versal vocation of the Charter is now perhaps academic, since almost every
State in the world has joined the United Nations. The only relevant exceptions
to universal membership are, for obviously different reasons, Switzerland and
Taiwan, plus a limited number of microstates, such as the Holy See. Nowadays,
the United Nations is virtually a universal organization and its Charter is the
basic written rule of the international community.

Some also consider the formulation of Article 2.6 a further indication that
other principles of that article are to be considered international customary law
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and therefore applicable to all States regardless of their membership in the
United Nations. Since the obligations to maintain international peace and se-
curity and to prohibit the use of force have achieved jus cogens status, the provi-
sions of Article 2.6 themselves would not necessarily be required to impose
first-order juridical obligations on third States, but would technically represent
supplementary obligations, and, of course, a political objective for the
organization.

Article 103, even more forcefully, assigns the Charter a quasi-constitutional
relevance by giving it priority over any other treaty obligation that conflicts
with the Charter. This article seriously impacts on the centuries-old rule of
pacta sunt servanda, and affects the res inter alios principle as well. The fact is
that the consequences of the implementation of this provision reverberate on
third States that are also parties to treaties signed by member States. However,
the quasi-universal coverage of the United Nations renders the practical effect
of Article 103 less striking than previously.

A number of articles, such as Articles 32 and 35, deal with non-member
States, whose participation in the work of the General Assembly and the Secu-
rity Council has been encouraged. In line with legitimate concerns for open-
ness, it was recognized early on that it would be detrimental to the success of
the United Nations if significant segments of the world population (non-
member States) were to remain excluded from its activities, and if the organiza-
tion did not provide for participation by non-State actors, which are playing an
increasingly important role in international relations.

The status of non-State participants in the work of the United Nations is dif-
ferent for entities with sovereignty and entities, such as NGOs and individuals,
without sovereignty. Whereas the first category has traditionally been given a
certain recognition by the General Assembly in the form of “observer status,”
the second has been accorded, as provided in Article 91 of the Charter, “con-
sultative status” with ECOSOC. The question of the extent of NGO participa-
tion has not yet been solved.

Access to the Security Council has traditionally been governed by Article 32
of the Charter and Rule 39 of the Provisional Rules of Procedure of the Security
Council. While Article 32 limits access in principle to States, Rule 39 allows
access to the Council for persons whom it considers competent to supply it with
information or otherwise assist in examining matters within its competence. In
recent years the Council has been commendably flexible in encouraging con-
tacts and consultations with non-governmental and inter-governmental
organizations.
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A further feature of the Charter that points in the direction of its constitu-
tional vocation is the absence of any provision regarding the possibility of with-
drawal from the organization. Although the question of withdrawal was
discussed at San Francisco, where it was tacitly agreed that any State could vol-
untarily withdraw,33 the only existing precedent on the subject seems to dem-
onstrate the practical unlikelihood of such an action for any significant period
of time.

In 1965, Indonesia declared its intention to withdraw from the United Na-
tions and its delegation accordingly vacated its seat in the General Assembly.
However, the following year the Indonesian government sent a note to the
Secretary General informing him of its intention to recommence co-operation
with the United Nations. In the result, Indénesia was readmitted to the Gen-
eral Assembly without being obliged to pass through the admission procedures.
The President of the General Assembly declared in front of the Assembly that,
in his understanding, the Indonesian action had been a withdrawal from the
cooperative duties of the members but not a withdrawal from the United Na-
tions tout court. He concluded that the Indonesian “bond of membership” had
been maintained during the period of absence.3* As no objection to the Presi-
dent’s statement was made, the Indonesian delegation simply reoccupied its
seat. It seems, therefore, that the General Assembly did not consider a tempo-
rary unilateral withdrawal from the organization to be the kind of serious with-
drawal contemplated by the Charter.

Acts of the General Assembly

As mentioned above, most basic principles of international law are included
in the provisions of the Charter. Many of these principles were of necessity gen-
erally defined, with room left for interpretation. The General Assembly, almost
from the outset, assumed the task of clarifying and interpreting these princi-
ples, sometimes elaborating on principles not yet established as international
customary law, in an attempt to develop the law and harmonize State practice
in the matter at hand.3> Resolutions and declarations adopted by the General
Assembly are not binding on States. However, the influence of the General As-
sembly has a long-term effect. Repeated discussion of principles of interna-
tional law may gradually influence the opinio juris and consequently the actions
of member States.36

General Assembly actions have relevance in developing the formation of
principles of general customary law by adding the significant weight of an inter-
pretation shared by the vast majority of States.3” When a resolution restates
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and clarifies existing principles of the Charter or existing principles of interna-
tional customary law, it means the majority of States consider the resolution’s
interpretation to be representative of the current opinio juris on the subject.38
Furthermore, through the activity of the General Assembly, developing coun-
tries, which represent the majority of the members, have been able to introduce
new concepts and create new standards of international law, thereby positively
contributing to its expansion from a European-centered system to a more
widely-based universalist system.3?

In the Nicaragua case, the International Court of Justice accepted the value
of General Assembly resolutions: “This opinio juris [regarding principles of in-
ternational customary law] may, though with all due caution, be deduced from
inter alia . . . the attitude of the states towards certain General Assembly resolu-
tions. . . . The effect of consent to the text of such resolutions cannot be under-
stood as merely that of ‘reiteration and elucidation’ of the treaty commitments
undertaken in the Charter. On the contrary, it may be understood as an accep-
tance of the validity of the rule or set of rules declared by the resolution by
themselves.”0

General Assembly Resolutions Carrying Erga Omnes Principles. Among the
more important declarations of the General Assembly that have dramatically
developed the principles of the Charter and become rules of jus cogens or erga
omnes, the following must be mentioned: (i) Declaration 217A (III) of 1948
proclaiming the Universal Declaration of Human Rights; (ii) Declaration 1514
(XV) of 1960 regarding the granting of independence to peoples under colonial
domination; (iii) Resolution 2625 (XXV) of 1970, the Declaration on the
Principles of International Law concerning Friendly Relations and Coop-
eration among States; (iv) the related Resolution 3314 (XXIX) of 1974 on the
Definition of Aggression; (v) Declaration 1803 (XVIII) of 1962 on Permanent
Sovereignty over Natural Resources; (vi) Resolution 2749 (XXV) of 1970 on
the Principle Applicable to the Seabed and Subsoil of the Oceans beyond
National Jurisdiction; and (vii) Resolution 1962 (XVIII) of 1963, the
Declaration of Principles Governing the Activities of States in the Exploration
and Use of Outer Space.

In order to further illustrate the dramatic unfolding of the provisions of the
Charter and the process by which extensive areas of contemporary interna-
tional law have been developed and endowed with specificity without, how-
ever, abandoning their Charter-based foundations, I will comment briefly on
the documents and changes referred to.
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Resolution 217A (III) of 1948, Universal Declaration of Human Rights.
The General Assembly proclaimed the Universal Declaration on Human
Rights on December 10, 1948 as the “common standard of achievement for all
peoples and all nations.” It is now generally regarded as having achieved the
status of jus cogens. Several other important statements, such as the Declara-
tion on the Rights of the Child (Res. 1386 [XIV] 1959) and the Declaration on
Racial Discrimination (Res. 1904 [XVIII] 1963), were issued by the Assembly
at an early date.

The International Covenant of Civil and Political Rights and the Interna-
tional Covenant on Economic Social and Cultural Rights were adopted by As-
sembly Resolution 2200 (XXI) of December 16, 1966, and both entered into
force in 1976, ten years later. Together with the Universal Declaration of Hu-
man Rights, they represent the most important documents on human rights is-
sued by the United Nations.

The two covenants have been ratified by a large number of countries, not all
of them beyond suspicion of neglecting human rights. This, and the weaknesses
of the control system established by the covenants, suggests that some States
may have ratified the covenants to-enhance their public image more than to
advance human rights.#! Nevertheless, regardless of the reasons behind the
ratifications or the state of application of the covenants in individual countries,
the fact remains they are recognized by the majority of States as delineating the
framework of action for the international community. In fact, their binding
character, especially the jus cogens value of the Universal Declaration of Hu-
man Rights, confirmed by its frequent invocation by Security Council resolu-
tions on, for example, interventions under Chapter VII of the Charter, makes
them the basic standards of behaviour for the international community in the
area of human rights.

The past two decades have witnessed a renewed effort by the General As-
sembly to advance the protection of human rights. Through a series of resolu-
tions, it has contributed significantly to the promulgation of international
treaties aimed at the suppression of apartheid, all forms of racial and sexual dis-
crimination, the elimination of torture and genocide, and related areas. These
major developments in the strengthening of international law since 1945 are
rooted in and inextricably linked to both the Atlantic Charter of August 14,
1941, and the Charter of the United Nations, which, with its extensions, has
established powerful new freedoms for citizens against their national sovereign
States, thereby enhancing their individual autonomy.
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Resolution 1514 (XV) of 1960, Declaration on Granting Independence to
Colonial Countries and Peoples. Resolution 1514 (XV), passed on December
14, 1960, marked the most determined action of the General Assembly on the
subject of self-determination. According to Cassese, the Declaration, “in con-
junction with the Charter, contributed to the gradual transformation of the
‘principle’ of self-determination into a legal right for non-self-governing peo-
ples.”# Several other declarations of the General Assembly, as well as the two
covenants on human rights of 1966, consider the right of self-determination to
be a basic right of peoples. The International Court of Justice expressed the
same opinion in the Namibia case when it said that “the subsequent develop-
ments of international law in regard to non-self-governing territories, as
enshrined in the Charter of the United Nations made the principle of self-
determination applicable to all of them.”®® Today this principle is regarded as
Jjus cogens.

The activity of the United Nations in the field of self-determination and
decolonization has been paramount. Almost all peoples under colonial domi-
nation before the establishment of the United Nations have achieved inde-

pendence. The only major exception is Western Sahara, occupied by Morocco
since 1975.44

Resolution 2625 (XXV) of 1970, Declaration on the Principles of Interna-
tional Law concerning Friendly Relations and Cooperation among States,
and Declaration 3201 (S-VI) 1974 on the Definition of Aggression. At the
famous Bandung Conference of 1955, the non-aligned countries adopted the
concept of peaceful coexistence and listed ten principles derived from it. Fol-
lowing fifteen years of discussion, initiated mainly by the Soviet Union and
non-aligned countries, and the adoption of several resolutions regarding peace-
ful coexistence and friendly relations,* on October 24, 1970, the General As-
sembly finally adopted, by consensus, a Declaration on the Principles of
International Law concerning Friendly Relations and Cooperation among
States in accordance with the Charter of the United Nations. This Declaration
lists seven principles, most of which are now considered jus cogens. They are:

(a) The principle that States shall refrain in their international relations from
the threat or use of force against the territorial integrity or political
independence of any State, or in any other matter inconsistent with the
purposes of the United Nations;
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{(b) The principle that States shall settle their international disputes by peaceful
means in such a manner that international peace and security and justice are
not endangered;

(c) The duty not to intervene in matters within the domestic jurisdiction of any
State, in accordance with the Charter;

(d) The duty of States to cooperate with one another in accordance with the
Charter;

(e) The principle of equal rights and self-determination of peoples;
(f) The principle of sovereign equality of States; and

(g) The principle that States shall fulfill in good faith the obligations assumed by
them in accordance with the Charter, so as to secure their more effective
application within the international community and promote the realization
of the purposes of the United Nations.

(a) The first principle is already included in Article 2.4 of the Charter. The
main problem posed by the formulation of the principle was the definition of
the use of force. The intention of the non-aligned States was to include eco-
nomic and political coercion in the prohibition of the use of force. This view
was opposed by western States and no definition of aggression was included in
the Declaration. After much effort, the gap was filled by Resolution 3314
(XXIX) of 1974 on the Definition of Aggression, Article 1 of which defines ag-
gression as the “use of armed force by a State against the sovereignty, territorial
integrity or political independence of another State, or in any other manner in-
consistent with the Charter of the United Nations.” The Resolution then de-
fines an aggressor as the first State to use armed force. Article 3 lists acts
qualifying as aggression. The list is not considered exhaustive, and the Security
Council may decide whether other acts constitute an act of aggression.

(b) The principle of peaceful settlement of international disputes is drawn
from Article 2.3 of the Charter. The Declaration on Friendly Relations might
possibly clarify the principle, but seemingly without adding anything new. As
affirmed by Daoudi, it “contains no new statement on this matter [the role and
power of the organs of the United Nations in the settlement of international
disputes] but it synthesizes the present state of development of the principle in
international law.” Further refinements of the subject were achieved in the
Manila Declaration on Peaceful Settlement of Disputes.46

(c) Both the Declaration on Friendly Relations and the Resolution on the
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Definition of Aggression condemn all forms of intervention, not just armed ag-
gression, perpetrated directly or indirectly in the internal or external affairs of a
State. The use of force in reprisal is also considered as illegal when not con-
ducted by the Security Council or for self-defense.

To the principles outlined in the Charter of the United Nations, the Decla-
ration adds two principles already considered in Resolution 2131 of 1965: the
duty to refrain from the use of force to deprive peoples of their national iden-
tity, which is seen as a violation of their inalienable rights as well as a violation
of the principle of non-intervention; and the duty to refrain from interference
of any sort in the inalienable right of States to choose their own political, eco-
nomic, social, and cultural systems without interference of any form.

(d) The duty to cooperate is again drawn from the Charter. Interestingly,
economic cooperation is envisaged as a duty under both the Charter and the
Declaration, while in subsequent resolutions, such as Resolution 3281 (XXIX)
of 1974, it is seen as a right to economic cooperation.4?

(e) Self-determination was originally intended by the drafters of the Charter
to refer to nationalities, not to peoples under colonial domination.4® With the
passage of time, the beneficiaries of the right to self-determination became peo-
ples subjected to colonial, racist, or other forms of alien domination. Those
people, when struggling against alien domination, enjoy the jus ad bellum to
fight against a subject of international law, and are themselves granted the sta-
tus of a quasi-subject of international law. They are entitled to seek and receive
support in accordance with the purposes and principles of the United Nations
Charter.

(f) The principle of sovereign equality restates in a more extensive manner
the principle laid down in Article 2.1 of the Charter. It provides that all States
are juridically and legally equal regardless of economic, social or political
capacity.

(g) The duty of good faith in fulfilling Charter obligations is restated so as to
emphasize the more effective application of those obligations within the inter-
national community.

As already mentioned, almost all these principles are recognized as part of
international law. The General Assembly, as the principal legal forum of the in-
ternational community, provided the framework within which the principles
governing friendly relations among States were codified.** Important for pres-
ent purposes is the inextricable linkage of the principles of peaceful coexistence
to the Charter, into whose provisions they may or may not come to be imper-
ceptibly merged. What I wish to underline, however, is that whether
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independently or as elements of the Charter, those principles stand as promi-
nent parts of the written constitution of the world.

In that the idea of peaceful coexistence is deeply rooted in the political and
legal culture of the Peoples’ Republic of China, a major actor on the interna-
tional stage, one should not be too hasty in thinking that the idea of peaceful
coexistence has lost independent validity and been folded into the Charter
since the end of the Cold War. Given China’s influence on the development of
the international legal system, it behooves us to briefly consider the concept of
peaceful coexistence in the context of world constitutionalism.

The first point to recall is that the basic constitutional document, the “Com-
mon Programme,” made public at the time of the founding of the People’s
Republic of China, mentioned explicitly the principles of equality, mutual ben-
efit, and mutual respect for each other’s territorial sovereignty. Then, in 1954,
the famous Pancha Shila Treaty between China and India referred to Five
Principles essential for peaceful coexistence, including mutual non-aggression,
mutual non-interference in each other’s internal affairs, and equality and mu-
tual benefits. The following year, at the Bandung Conference of Asian and Af-
rican Countries, the participants formulated ten principles based on the
essence of the Five Principles of Peaceful Coexistence which for China had
come to express the basis for mutual friendly relations and peaceful
coexistence.

Although the Five Principles of Peaceful Coexistence may not be totally
novel if seen separately, in China’s view their proposition as a whole set of rules
guiding international relations has been unprecedented for the development of
international law since the end of the Second World War. For China, they not
only summarize concisely the purposes and principles of the Charter of the
United Nations but also further develop them; they proclaim the principle of
“equality and mutual benefit” as the code of conduct in relationships between
States. The Charter speaks of “the promotion of the economic and social ad-
vancement of all peoples” without, of course, indicating what principles and
methods are to be used to realize that objective. “Equality and mutual benefit”
envisage economic and technological cooperation beneficial for both parties
carried out among all States on the basis of sovereign equality, irrespective of
size, power, or national income. )

Since the Five Principles represent a basic national policy for handling
China’s relations with the outside world and a cornerstone of China’s foreign
policy, they are not regarded as a temporary expedient but, rather, as long-term
policy reinforcing and slightly extending the provisions of the Charter of the
United Nations. For present purposes, they reaffirm China’s recognition of,
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and commitment to, one single contemporary international law system appli-
cable to all countries of the world based on the purposes and principles of the
Charter as well as the Five Principles themselves. In 1984, Deng Xiaoping de-
clared the Five Principles “the best means for handling relations between na-
tions. Other forms, such as the ‘big family,” ‘group politics’ and ‘spheres of
influence’ would bring about contradictions and increase international tension.”

Declaration 1803 (XVIII) of 1962 on Permanent Sovereignty over Natural
Resources. Resolutions and declarations are also used by the General
Assembly to state principles that are not necessarily included in the Charter,
although they may be derived from it, and are not yet established opinio juris. In
this way, the General Assembly may successfully initiate a process of creating
new norms. That was the case with the turbulent debates of the 1960s and 70s
on permanent sovereignty over natural resources, which concemed the
still-unresolved question of distributive justice in the world community.

Declaration 2749 (XXV) of 1970 on the Principle Applicable to the
Seabed and the Ocean Floor, and the Subsoil thereof, Beyond the Limits of
National Jurisdiction. This document represents a perfect example of the
double effect of a resolution of the General Assembly in the law-creating
process. Declaration 2749 declared the ocean seabed the common heritage of
mankind and Resolution 2750 convened an international conference to codify
a new regime for the ocean seabed. The area of concern for the conference was
soon extended to cover virtually all marine related norms. Almost nine years
after the conference began, the United Nations Convention on the Law of the
Sea was adopted on December 10, 1982. By then, several of the norms laid
down in the convention, such as the creation of the exclusive economic zone
and the relative economic rights of coastal States, had already become
principles of international customary law.

The system created by the Law of the Sea Convention and subsequent in-
struments is notoriously complex; it includes rules of procedure of a constitu-
tional nature, such as the creation of a High Authority and a tribunal for the
settlement of disputes. Further, one of the subsequent instruments, the Agree-
ment for the Implementation of the Provisions of the United Nations Conven-
tion on the Law of the Sea of 10 December 1982 Relating to the Conservation
and Management of Straddling Fish Stocks and Highly Migratory Fish Stocks
of 28 July 1994, expressly creates precise obligations erga omnes, binding also on
non-members of the Convention.’® I will return briefly to this vast topic under
the heading “other constitutional orders,” below.
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Resolution 1962 (XVIII) of 1963, Declaration of Legal Principles Gov-
erning the Activities of States in the Exploration and Use of Outer Space.
An effect similar to the one obtained by Resolution 2549 regarding the law of
the sea was realized by Resolution 1962 (XVIII) for the regime of outer space.
Indeed, the regime of outer space acquired shape for the most part through the
activity of the General Assembly. The 1966 Outer Space Treaty and nearly all
subsequent international texts on outer space are based on General Assembly
resolutions generated by the Committee on Outer Space.”! Whatever the
particularism or partial autonomy of this field of law, as evidenced by the devel-
opment of its own set of legislative instruments, it remains closely linked to the
Charter of the United Nations which, we need to bear in mind, was made spe-
cifically applicable to space and outer space by the General Assembly. On this
extended view, the constitutional reach of the Charter extends beyond planet
earth to embrace the cosmos itself.

Recent Activities of the Security Council

Almost all recent interventions by the United Nations, and the Security
Council in particular, have been justified by humanitarian concerns. Some of
these interventions were not only against States but also against individual per-
sons. The main critique of the activity of the Security Council in this particular
field is that the acts in question seem to point in the direction of the establish-
ment of new norms of international law despite the fact that nowhere in the
Charter is the Council (or any other organ of the United Nations) endowed
with law-making capacity. As Zemanek affirms, “The word ‘measures’ used in
Articles 39, 41, and 42 of the Charter does not suggest that the Security Coun-
cil may generate rules of general international law by decision.”52 Yet this is ex-
actly what the Council has done on several occasions since 1989.53 The first
legally doubtful act of the Council after the end of the Cold War was the dele-
gation of the use of force in the intervention against Irag.’* More significant
from a law-making point of view was the guarantee of the inviolability of the
Kuwait-Iraq boundary3> and the establishment of a Compensation Commis-
sion to solve the Kuwait claims against Irag. An even more evident deviation
from the usual prerogatives of the Security Council, and an action that can
hardly find a basis in international law, was the request to Libya to surrender
two of its nationals to other States’ tribunals and the subsequent economic
sanctions imposed under Resolutions 731 (1992) and 748 (1992).

The Council again used the instrument of resolution to establish an Interna-
tional Tribunal for the Prosecution of Persons Responsible for Serious
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Violation of International Humanitarian Law Committed in the Territory of
the Former Yugoslavia in Resolutions 808 (1993) and 827 (1993), and an In-
ternational Tribunal for Rwanda in Resolution 955 (1994). The possibility of
grounding these actions in Article 29 of the Charter does not seem to be avail-
able since it is not possible to consider the tribunals in question as mere subsid-
iary organs necessary for the performance of the Council’s functions. The
Council has neither a judicial or law-making function nor competence against
individuals. However, no member of the United Nations has so far objected to
this extension of the Council’s activities. Only Brazil and China expressed con-
cerns for the legality of the Council’s action in establishing the tribunals but
neither voted against the resolutions. China voted in favour of the establish-
ment of the Tribunal for the Former Yugoslavia and abstained in the case of
Rwanda.56

The consolidation of this United Nations attitude regarding intervention in
cases of human rights breaches is growing, along with another more problem-
atic trend, the delegation of the use of force against a State to an individual
State or group of States in the execution of Security Council decisions under
Article 42. Since the end of the Cold War, delegations of power to member
States have multiplied, and have been used to foster the multi-national inter-
vention in the civil war in Somalia, the use of NATO forces in Bosnia-
Herzegovina, and the U.S.-led intervention in Iraq. The legal validity of these
actions has been questioned by scholars.>? For some, the newly established
trend seems to signify a shift in the role of the Council from the executive and
operational role provided for it in Article 42 to a more directive role.8

The lack of explicit dissent, according to the maxim qui tacet consentire
videtur, seems to embrace the possibility of the formation of a new norm of in-
ternational customary law, springing from the failure of the Chapter VII norms.
However, despite the lack of formal dissent in the actual proceedings, one
needs to note increasing concern on the part of less powerful States regarding
the expanding sphere of action of the Security Council. As Bedjaoui notes,
“The small and medium nations are again gripped by the fear which some of
them had already expressed at San Francisco in 1945 when they saw danger in
the sweeping powers that the Conference was ready to confer on the Security
Council in the Charter then on the brink of adoption.”?

Bedjaoui goes on to argue that a major weakness in the United Nations sys-
tem lies in the fact that no instrument to control the legality of the actions of its
organs is available to member States. Zemanek underlines the same point as re-
gards recent activities of the Security Council: “Since the Council started
working propetly after 1989, its permanent members, once they come to an
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understanding among themselves, feel not really restrained in their deci-
sion-making by provisions of the Charter or by rules of international law if it
suits their combined interests, and they are apparently able to persuade other
Council members to fall into line.”60

Other Constitutional Orders

I have already referred to regional arrangements or agencies and the inviting
possibilities for decentralization, including the delegation of inter-governmental
powers, that are inherent in the overall concept of order envisaged in the Char-
ter of the United Nations. To complete the delineation of the legal landscape it is
now necessary to say something about autonomous subsidiary legal orders. In this
respect, | am unable at the present time to take even a cursory glance at the
World Trade Organization, which is creating an economic constitution for the
world. However, I will briefly refer to the United Nations Convention on the
Law of the Sea, which represents a Constitution for the Ocean, and the Euro-
pean Union, which constitutes a novel juridical order of international legal char-
acter. Both must be taken into account in any portrayal of the nature and scope
of the Charter.

Ocean Regimes. The Law of the Sea Convention, a milestone in the history of
international relations, clarified or replaced much of the old law of the sea and
introduced new concepts in international law.%!

The Convention was adopted at the Third United Nations Conference on
the Law of the Sea (1973-1982)in Montego Bay, Jamaica, on December 10,
1982, after nine years of negotiations. There were 130 votes for and 4 against
the Convention, with 17 abstentions. The final act of the Conference was
signed by some 150 States and entities, including the European Union. The
convention entered into force on November 16, 1994.

Consisting of 17 Parts in 320 Articles, plus 9 Technical Annexes, the Con-
vention is organized into three major divisions. The first, comprising Parts I-X,
is territorial in character. It creates three new types of ocean space: the exclu-
sive economic zone, the archipelagic State with its archipelagic water, and the
international seabed area. “The Area” lies beyond the limits of national juris-
diction and is governed by “the Authority” on the basis of the principles of the
Common Heritage of Mankind.

Part XI defines this regime with its combination of functional and territorial
characteristics. It is “territorial” in that the Area is a territoriality to be delin-
eated by boundaries, by the year 2004, ten years after the entry into force of the
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Convention. It is “functional” insofar as the Authority exercises limited func-
tions through exclusive rights, controlling and managing the exploration and
exploitation of the natural resources of the Area and related activities, that co-
exist with shared jurisdictions (scientific research) and with the rights of States
in the Area (prospecting).

The third major division of the Convention comprises Parts XII through
XV. It deals with the marine environment as a whole, with marine scientific re-
search and technology development transfer, and with the peaceful settlement
of disputes.

The Convention put an end to the old controversy regarding the width of
the territorial sea—the limit of 12 nautical miles was accepted—and intro-
duced a number of new features, such as the exclusive economic zone, the
archipelagic zone, and the regime of transit through straits used for interna-
tional navigation. It provided for the establishment of an International Tribu-
nal for the Law of the Sea and defined the Area of seabed and subsoil beyond
national jurisdiction.

The Area, considered under Part XI (Articles 136-191) and Annexes
IV-IX of the Convention, is defined as the common heritage of mankind. Arti-
cle 311.6 further underlines the importance of the Area by declaring that no
State can be party to an agreement in derogation of Article 136. This article is
not subject to amendment. Article 160 sets up an Assembly, comprising repre-
sentatives of all members, for the management of the Area. An executive or-
gan, a Council comprising 36 members, 18 coming from special interest States
(the coastal States) and 18 chosen according to a geographic criteria, is pro-
vided for in Article 162. The Authority has a Secretariat for administrative
matters and an Enterprise, its business arm,2 which deals with States in the
granting of exploitation concessions. Jurisdictional authority for disputes
among States or between States and the Authority regarding the Area rests
with the 11-member Seabed Dispute Chamber of the 21-judge International
Tribunal for the Law of the Sea.

As far as dispute settlement is concerned, States have been given the option
to select their forum by written declaration. They may choose between the In-
ternational Tribunal, the International Court of Justice, arbitration or special
interpretation, failing which, or in the case of conflicting declarations, arbitra-
tion under Annex VIIL. Between 1984 and 1994 some 15 disputes on the law of
the sea were referred to the International Court of Justice, arbitration, or an-
other forum, such as a conciliation commission. As is well known, but bears re-
peating, the system for the peaceful settlement of disputes designed in Part XV
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and the Annexes is the most comprehensive and binding system of its kind ever
accepted by the international community.

On August 4, 1995, after three years of negotiation, the representatives of
96 countries at the United Nations conference on straddling fish stocks and
highly migratory fish stocks concluded an Agreement for implementing the
provisions of the Law of the Sea Convention of 1982 relating to their conserva-
tion and management. The reason for this further development of the Conven-
tion was that the division of duties between coastal States and flag States in the
management of fish stocks moving between exclusive economic zones and the
high seas was unclear in that it was subject to conflicting interpretations.

The 1995 Agreement stresses the duty of States to manage and protect fish
stocks straddling between the high seas and areas under national jurisdiction in
their entirety, not simply according to existing maritime boundaries.63 The
agreement places major emphasis on the utilization of regional organizations to
achieve cooperation between coastal States and distant water fishing nations.
Article 8.4 states that only States that are party to such organizations and those
that agree to submit to the decisions of the organization should be allowed to
fish in the area covered by the organization. This represents a significant excep-
tion to the regime of high seas fisheries, since it implies that even outside na-
tional jurisdictions, distant water-fishing nations are not permitted to operate
without the consent of other States.

A further and even more significant breach of classical concepts on high seas
fisheries regimes is found in Article 21 of the Agreement. Article 21 strength-
ens the role of regional organizations by giving States that are members of one
of such organizations the right to enforce its rules even on those States not
party to the organization but party to the 1995 Agreement.%4 In this case, a dis-
tant-water-fishing-nation loses its right to fish in the high seas “because of its
commitment at the global level.”6

In summary, we can see that developments in the law of the sea over the last
seventy years have followed the qualitative procedural change evolved in the
twentieth century for its codification and progressive development through in-
ternational consultations, negotiations, and agreements rather than through
traditional unilateral means based on discovery, effective occupation, and na-
tional claims supported by political strength. Virtually all those developments,
encouragingly positive and comprehensive, have taken place under the aus-
pices of the United Nations and in light of the principles of the Charter and the
Law of the Sea Convention of 1982. Just as the Charter of the United Nations
stands as the mother constitution to the Law of the Sea Convention, the latter
now stands as a constitution in its own right to the structure and process of
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continuing refinements such as those in the 1995 Agreement on straddling and
highly migratory stocks. The 1982 Convention is basically a framework con-
vention: it is to be filled in by literally hundreds of geographically or function-
ally sectoral agreements already in existence or yet to be created. Further
progressive development, adjustment, and crystallisation of all aspects of the
law of the sea and sustainable ocean management will continue under the be-
nign guidance of the overarching constitutional provisions referred to.66

The European Union. The European Union, the first supranational
organization in Europe, presents unique features.%” Labeled the European
Community until 1993, it differs from other international organizations
because of the magnitude of its objectives and the effectiveness of its organs in
the pursuit of those objectives. Today, the organization consists of three pillars.
The first, the “European Community,” incorporates the three “communities”
established by the founding treaties (the European Coal and Steel Community,
the European Atomic Energy Community, and the European Economic
Community) and sets out the institutional requirements for the European
Economic and Monetary Union. The other two, the “Common Foreign and
Security Policy” and “Justice and Home Affairs,” operate by intergovernmental
cooperation rather than through community institutions.

The Community, which aims at the gradual integration of the economies of
the members, is competent to regulate a wide range of matters relating to eco-
nomic and social development.68 The objective of the Founder States was to
“promote throughout the Community a harmonious and balanced development
of economic activities . . . sustainable and non-inflationary growth respecting
the environment . . . a high level of employment and of social protection, [and]
the raising of standards of living and quality of life.”? To realize these objec-
tives, the six Founder States agreed to delegate sovereign powers to the organs
of the Community. In doing so, they granted the Community power to legis-
late, implement and, importantly, enforce, the regulations promulgated ac-
cording to its competence. In this way, the effectiveness of the European
Community in achieving the objectives of the treaty has been more successful
than in the case of other international organizations.

After the establishment of the Common Market in 1992, two new treaties
extended the range of areas to be covered by the Communities. The Treaty on
the European Union, which was signed in Maastricht in 1992 and came into ef-
fect the following year, added to the list of objectives the strengthening of the
economic and social cohesion and the establishment of an economic and mon-
etary union.’® The 1997 Treaty of Amsterdam underlined the need for a
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consistent external policy and the development of a common foreign and se-
curity policy, as well as the further development of the monetary union and
the social policy.

The main bodies of the Union involved in the decision-making process are
listed in Article 4.1 of the Treaty of Rome: the European Parliament, the
Council, the Commission, and the European Court of Justice.

The European Parliament is the only EU institution whose members are di-
rectly elected by national constituencies instead of being nominated by na-
tional governments; it thus represents European citizens.”! Its role in the
Community decision-making system has developed from mainly advisory and
consultative to a more active and effective one. According to Article 149, as
amended by the Single European Act of 1987, Parliament exercises pressure on
the work of the Council by refusing to accept or by amending provisions set in
the Council “Common Position” by absolute majority. Since Maastricht, it has
the right of co-decision in various areas of the Union’s sphere of action, such as
the common market and the protection of the environment.

The Council of Ministers is the EU legislative body. It is the only institution
that can issue measures binding on all member States. As Parliament repre-
sents the peoples of Europe, the Council represents the governments; it is
formed by the ministers of the members in charge of the subject under discus-
sion. As arule, the Council votes with a qualified majority,’? except in the case
of the vote on a second reading of Parliament, or if the subject is considered of
vital importance for one of the member States, in which cases it must decide by
unanimity. Only the Council can adopt acts that are immediately enforceable
in member countries.

The European Commission is the operative body of the Communities. Com-
prising 20 commissioners nominated by the member States, it operates inde-
pendently from them.”? The Commission is the body responsible for the
management of the Community’s policies and for the monitoring and enforce-
ment of the implementation of those policies by member States and by their cit-
izens. The main tasks of the Commission, as listed in Article 155 of the Treaty
of Rome, are: to ensure that the provisions of the treaties and of European legis-
lation are respected, by States and by individuals or organizations; to initiate
the Community’s actions by preparing proposals for Regulations to be adopted
by the Council; to formulate recommendations or deliver opinions on subjects
considered in the Treaty whenever asked or where it feels necessary to do so; to
operate the Community’s policies and manage the Community’s structural
funds; and to represent the European Union in its relations with third States
and international organizations.
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The European Court of Justice, although not directly involved in the deci-
sion-making process, is important in the development of Union policy. The
Treaty of Rome, in Article 164, mandates the Court to “ensure that in the in-
terpretation and application of [the] Treaty the law is observed.” In discharg-
ing this responsibility, the Court has been functional in developing the law
regarding, for example, the division of powers between the Community and the
States in several areas covered by the treaty, both on the external and internal
level. The Court has jurisdiction over, and can order punitive measures in rela-
tion to, the acts of member States and the Commission with regard to the im-
plementation of Community law. These rulings cannot be challenged, which is
in marked contrast to the judicial powers of other international organizations,
such as the United Nations, which do not have jurisdiction over the actions of
international organs and whose decisions are only compulsory for those States
expressly accepting the jurisdiction in question.

The European Council, formally recognized in the 1970s and first acknowl-
edged in Community law in the Single European Act of 1986, comprises the
Heads of States and Government of the European Union. It provides the Un-
ion with general political guidelines. The Presidency of the Council, assumed
by each member for a period of six months, is in the main responsible for coor-
dinating the work of the Council and managing the Common Foreign and Se-
curity Policy.7

In the application of their competencies, community institutions have been
provided with a number of legislative and jurisdictional instruments: regula-
tions, issued only by the Council, which are binding and directly enforceable in
the member States; directives, binding but not directly applicable in the mem-
ber State, which must first be included in the national legislation through an
apposite national law before becoming enforceable;?> and recommendations
and resolutions, which are not binding.

Areas in which the European Community can exercise its competencies are
listed in the Treaty of Rome, as amended by subsequent treaties. However, this
list is not exhaustive. According to Article 235, the Council can legislate in ar-
eas not covered by the letter of the treaty if such action should prove necessary
to attain, in the course of the operation of the common market, one of the ob-
jectives of the Community, and Article 100 empowers it to “issue directives for
the approximation of such provisions laid down . . . in Member States as directly
affect the establishment or functioning of the common market.” The principle
laid down in these articles is clearly stated in Article 3b of the Treaty of
Maastricht, which provides that, “in areas which do not fall within its exclusive
competence, the Community shall take actions, in accordance with the
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principle of subsidiarity, only and insofar as the objectives of the proposed ac-
tion cannot be sufficiently achieved by the Member States, and can therefore,
by reason of the scale or effects of the proposed action, be better achieved by
the Community.”

The 1992 Treaty of Maastricht is the first legislative instrument to refer ex-
plicitly to the much talked about “principle of subsidiarity.” Until then, the
Community did legislate in areas not explicitly covered by the treaty when it
deemed it functional to the achievement of the objectives of the Community.76
The Court of Justice, the supreme interpreter of the rule of law in the Commu-
nity,?? ruled on several occasions that the Community had power to legislate
stemming from the need to accomplish the objectives of the Treaty.” Accord-
ing to Article 3b, member States retain sovereign rights in every area not ex-
plicitly covered by the treaties unless it is proved that a certain action can
better be carried on at the European level.” However, the boundary between
the competencies of the States and the Community is not well specified in the
treaty and, since 1992, few road blocks have been placed in the way of the
Community in areas not covered by the treaty, but “functional” to its objec-
tives. This demonstrates once again that member States are willing to accept a
larger role for the Community if that proves to be of advantage for their na-
tional interests as well.80It is one of the most relevant features of the European
Community that the competencies of the organization can be modified by the
mere practice of its organ, and legitimized by the ruling of its court, without
having to amend the founding treaties.

The treaty of Maastricht also formalizes the doctrine of the acquis
communautaire, by which the corpus of Community law is considered as estab-
lished at the Community and national level. The European Communities
Treaties and the European Union Treaty have been most appropriately called
“a complementary constitution for each of the Member states, which, like their
national constitution, structure their legal order.”8! Externally, the major con-
sequence of the existence of an acquis communautaire is that any State aspiring
to accede to the benefits of the European Union must also agree to yield to the
existing rules and change its national legislation in accordance with them. This
increases the capacity of the Union to influence the national policies of third
States which, in their wish to enter the Community, must accept the political
and economic conditions it poses and demonstrate that they have undergone
significant changes in several areas in order to qualify for admission.

The European Union is recognized as the representative of member States in
international relations in several areas under its internal competence. Its
achievements in the economic field have made it a point of reference for
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international agreements, such as NAFTA, and an irresistible pole of attrac-
tion for other States of Europe and the neighboring regions. Its development as
an economic unity is already having effects in the international arena.

The member States and the Union have sought through the years to take a
single common position in areas covered by the treaties, presenting the Com-
munity, represented by the Commission, as a credible actor in important inter-
national economic venues such as GATT and the WTQ.82 The Union’s role in
other international institutions is often less marked; although it enjoys full
membership in the FAQ,83 the Community occupies observer status in the ma-
jority of the other UN bodies. Despite the reforms indicated in the Amsterdam
Treaty, the Union still lacks a strong common foreign policy; indeed, member
States still retain most of their sovereign powers in this area. However, the
trend seems to indicate stronger integration in various fields, such as the Single
European Currency and the harmonization of national legislation. The impact
of the Union both internally and in the international arena is unprecedented,
and its supranational character effectively and undoubtedly established.84

Concluding Remarks

In light of the foregoing—the structure and architecture of the organization,
the fundamental principles of the Charter and their development by the great
foundation texts of the last fifty years, the interpretations of the International
Court of Justice, the practice of States and international organizations, the
opinions of qualified commentators, the attitudes of the publics of the world to
the United Nations as part of a flow of policy-making activity, and, not to be
underestimated, the longue durée of the historical processes at work since the
middle of the 19th century—we can now return to the question posed at the
outset: is the Charter of the United Nations a world constitution, de facto if not
de iure, or perhaps in fieri?

Not surprisingly, the interpretative community of the international legal
profession answers this question in different ways.

While most scholars acknowledge the prominence of the Charter above
other conventional instruments and recognize that it contains several norms of
jus cogens, many do not believe that it has more significance than that of a
treaty, even though it is more far-reaching than any other treaty. While the
United Nations is generally considered “the most important international or-
ganization for the maintenance of peace and security which has been estab-
lished in modern history,”8> many scholars remain reluctant to recognize the
Charter as other than a historic instrument founding a permanent system of
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general security. Rao emphasizes a widely held view when he says that, al-
though the tasks of the organizations are far-reaching and of a global nature,
“the United Nations has not been conceived as a world government, nor could
transform itself into one.”8 The lack of effective capacity of United Nations or-
gans to impose their decisions on the members and the absence of any mecha-
nism to juridically review their acts are almost universally seen as serious
problems for the constitutional perspective.87

The distinguished Italian jurist Arangio-Ruiz, now a judge of the United
States-Iran Claims Tribunal in The Hague, answers the question posed rather
negatively. In a recent article, he does not exclude a priori the possibility that
sometime in the future the United Nations may develop into something more
on the lines of a confederation or a federation. For the time being, however, he
sees the United Nations as a mere union of States, subordinate rather than su-
perior to its members.88 On the same line is Conforti, who sees the Charter as a
treaty, not binding on third States, and the United Nations as a voluntary com-
munity.8? James Crawford, Whelwell Professor at Cambridge, although recogniz-
ing the existence of several constitutional traits in the Charter which have the
potential to make it a constitutive act, also notices the constitutional inadequa-
cies of the Charter itself and suggests that it can be considered a starting point to-
wards the development of a constitution for the international community.?°

Somewhat in the middle is Picone, who sees the United Nations as having a
double nature in the international system. On the one hand, it is a traditional
international organization, with forms and modalities defined by the Charter.
On the other, it acts, in specific cases, as an organ of the international commu-
nity, able to guarantee to the States operating uti universi in the defense of rules
erga omnes, a further layer of legitimization.?!

Other influential commentators have little doubt that the Charter is a world
constitution. For Dupuy, the vocation of the Charter is to serve as “the text of
reference”? when international law is analyzed, the Charter being “at the same
time the basic covenant of the international community and the world consti-
tution. . . . [it is the] world constitution, already realized and still to come.”?3
Others perceive the Charter as a global constitution, in fieri. In a similar vein,
Mosler quite rightly envisions the “trend of history [as going] towards relative
sovereignty.”®* An even stronger stand is taken by Tomuschat, who affirms
that “the Charter is nothing else than the constitution of the international
community . . . not to be compared to any other international instrument.”?

However perceived, doctrine agrees that the Charter is a treaty establishing
the most comprehensive framework of cooperation in the history of interna-
tional relations. The importance of the organization as a permanent forum for
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multilateral diplomacy, and the moral as well as legal strength of the Charter as
the only comprehensive covenant common to the universality of States, is un-
doubted. In my opinion, the Charter is not only the most important document
of the twentieth century, it is indeed one of the most important texts in the his-
tory of humankind; it stands as a steady light at the apex of the international le-
gal system giving guidance and inspiration to the life of “the great community,
the universal commonwealth of the world.”%6

What then are the implications of the constitutional perspective of the
Charter of the United Nations and its extensions? The truth is that we have
only begun to examine them. While this vast terrain cannot be explored in this
paper, it needs to be emphasized, in conclusion, that even a brief overview of
the provisions of the Charter and its extensions indicates that the
constitutionalization of the principles of the Charter is in line with the
inclusionary ideals embodied in democratic constitutions and that legal supra-
nationalism can be understood as a complementary common feature of na-
tional constitutional traditions. Supranational constitutionalism is therefore to
be understood as a fundamentally democratic concept. It is a partial alterna-
tive, an addition, to the model of the constitutional nation-State; which re-
spects the State’s constitutional legitimacy, but at the same time clarifies and
sanctions the commitments arising from its interdependence.”?

In this essay I have tried to demonstrate that the constitutionalization of the
principles of the Charter of the United Nations is well under way and that the
process has important implications for the reconceptualization of our subject. I
hope colleagues will react to the challenge presented by the emergence of inter-
national constitutionalism in a non-statal world, and contribute to the explora-
tion of this topic in the future.?8
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