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Encroachment on Navigational Freedoms
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Introduction

I was asked to address the following four questions:

« Will there be increasing environmentally oriented measures adopted at the
International Maritime Organization (IMO) that will encroach on navigational
freedoms?

» Will there be increasing coastal State efforts to regulate military-related
activities in the exclusive economic zone (EEZ), citing environmental concerns?

* Will excessive coastal State claims continue to proliferate driven primarily
by resource needs?

» Will continental shelf disputes proliferate as nations attempt to make broad
margin claims beyond 200 nautical miles (nm)?

I believe the unfortunate answer to all four of these questions is most definitely
“yes,” and will cite a number of examples supporting my concerns.

IMO Environmental Measures

My criticism of the IMO! in this article is not intended to disparage all the great
work the IMO has done over the past five decades to improve safety at sea and
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protect the marine environment.? Conventions, such as the International Conven-
tion for the Safety of Life at Sea (SOLAS),? the International Convention for the
Prevention of Pollution from Ships and its Protocol (MARPOL 73/78),* the Con-
vention on the Prevention of Marine Pollution by Dumping of Wastes and Other
Matter (London Dumping Convention)® and the International Convention on
Standards of Training, Certification and Watchkeeping for Seafarers® have greatly
enhanced safe, secure and efficient shipping, while at the same time protecting the
marine environment from pollution from ships. However, since the 1990s a grow-
ing concern over marine pollution has put greater pressure on the IMO to adopt
environmentally based routing measures that encroach on traditional freedoms of
navigation guaranteed to all States by the 1982 United Nations Convention on the
Law of the Sea (1982 LOS Convention).” That pressure, coupled with the IMO’s fo-
cus on getting to “yes”—the IMO “spirit of cooperation”—has resulted in the un-
willingness of member States to adequately scrutinize other States’ proposals for
fear that their own proposals may not be supported at a later date. In other words,
“you scratch my back and I'll scratch yours.” As a result, proposals have been
adopted even though they fail to adequately demonstrate that international ship-
ping poses a serious threat of damage to the area or that additional protective mea-
sures are truly necessary.

In 1995, SOLAS Chapter V was amended to add a new Regulation 11 that allows
coastal States to implement compulsory ship reporting systems that are adopted by
the IMO.® The new regulation entered into force on January 1, 1996. Since 1996,
there has been a proliferation of mandatory ship reporting systems adopted by the
IMO—a total of sixteen. All of the systems were justified, in part, by the coastal
State citing the need to protect the marine environment. Although there was
clearly a demonstrated need for some of these systems, others were adopted with
only minimal scrutiny by the relevant IMO subcommittees and committees that
reviewed the proposals.

In effect, mandatory ship reporting systems are nothing more than prior notice
and consent regimes for ships transiting coastal State territorial seas and EEZs. De-
spite long-standing US policy regarding the invalidity of such regimes, the US dele-
gation did not oppose the establishment of any of these systems. In fact, the United
States had its own mandatory ship reporting system adopted by the IMO in 1998 to
protect the northern right whale from the danger of collision with ships off the US
East Coast. The reporting system, which was vehemently opposed by the US De-
partment of Defense (DoD) in the interagency process, became operational in
1999.

There has similarly been a proliferation of IMO-approved particularly sensitive
sea areas (PSSA). A PSSA is an area that needs special protection through action by
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the IMO because of its significance for recognized ecological (unique or rare eco-
system, diversity of the ecosystem, or vulnerability to degradation by natural events
or human activities) or socioeconomic (significance of the area for recreation or
tourism) or scientific (biological research or historical value) reasons, and which
may be vulnerable to damage by international maritime activities. Guidelines for
designating PSSAs are contained in IMO Assembly Resolution A.982(24).° When
an area is approved as a PSSA, associated protective measures are adopted to con-
trol maritime activities in the area. Such measures can include areas to be avoided
(ATBA), mandatory ship reporting or mandatory ship routing systems, no anchor-
age areas, establishment of vessel traffic services and other IMO-approved routing
measures.

The first PSSA—the Australian Great Barrier Reef—was designated in 1990.
The Great Barrier Reef was clearly an area that warranted designation as a PSSA.
However, since 1990 there has been a proliferation of PSSA designations. The ten
additional PSSAs that have been designated since 1990 are Sabana-Camagiiey Ar-
chipelago, Cuba (1997); Malpelo Island, Colombia (2002); Florida Keys, United
States (2002); Wadden Sea, Denmark, Germany and the Netherlands (2002);
Paracas National Reserve, Peru (2003); Western European Waters (2004); extension
of the Great Barrier Reef PSSA to include the Torres Strait (2005); Canary Islands,
Spain (2005); Galapagos archipelago, Ecuador (2005); and Baltic Sea Area, Den-
mark, Estonia, Finland, Germany, Latvia, Lithuania, Poland and Sweden (2005).

The Malpelo Island PSSA is a perfect example of how the IMO “spirit of cooper-
ation” can lead to bad results. The Colombian proposal was initially justified on the
need to curtail illegal fishing in and around Malpelo Island—clearly not an ade-
quate basis for a PSSA designation under A.982(24). Although the proposal was
initially rejected, “interested States” assisted Colombia in revising its proposal to
meet the requirements of A.982(24). The proposal was resubmitted and approved
by the IMO the next year.

I would be remiss if I did not take the opportunity at this juncture to say that
the United States is its own worst enemy in this area. The United States has re-
cently submitted a proposal to the IMO to designate the Northwestern Hawaiian
Islands Marine National Monument as a PSSA. Again, this was done over stren-
uous DoD objection in the interagency review process. If adopted by the IMO, it
will become the largest PSSA in history, encompassing over 140,000 square miles
of ocean space. Even though the monument is already protected by six ATBAs that
were adopted by the IMO in 1980, the United States is proposing expanding the
ATBAs and adding a ship reporting system around the entire monument.!® In my
opinion, the US proposal fails to demonstrate that international shipping poses a
threat of damage to the area, demonstrate that additional protective measures are
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necessary, establish that the size of the area is commensurate with that necessary to
address the identified need and address how these measures will be monitored and
enforced."

Another area of concern is the issue of compulsory pilotage in international
straits. Previous efforts at the IMO to adopt such measures in straits used for inter-
national navigation have failed. However, on October 6, 2006, Australia imple-
mented a compulsory pilotage scheme in the Torres Strait. Although the scheme is
purportedly being implemented as a condition of port entry, failure to comply with
the mandatory pilotage requirement can be enforced against ships transiting the
strait the next time the ship enters an Australian port.!? Several States, including
the United States and Singapore, have filed diplomatic protests indicating that the
regime is inconsistent with international law because it interferes with the right of
transit passage through the strait. The United States, Singapore and other States
maintain that the scheme is also inconsistent with the decision of the IMO Mari-
time Environment Protection Committee (MEPC) that adopted the measure. The
MEPC resolution clearly states that it “recommends that Governments.. . . inform
ships flying their flag that they should act in accordance with Australia’s system of
pilotage . . . .”'* Additionally, the intervention of the US delegation at the Fifty-
Third Session of the MEPC stated that the MEPC resolution did not provide an
“international legal basis for mandatory pilotage for ships in transit in this or any
other strait used for international navigation.”!* This statement was supported by
several other delegations.!>

Perhaps the following quote from a Danish delegate sums up how the IMO will
balance environmental protection and navigational freedoms in the future: “The
failure of the IMO to shift focus in order to adapt to international opinion and cur-
rent international priorities that go beyond freedom of the oceans and embrace
coastal state environmental interests is regrettable.”!® I would suggest that this is
not an isolated position. There are a number of nations, as well as some individuals

within the US government, that think the same way.
Environmental Encroachment in the EEZ

The EEZ is a creature of the 1982 LOS Convention and was created for the pur-
pose of giving coastal States greater control over the resources adjacent to their
coasts out to 200 nm.!7 Coastal States were also granted jurisdiction over artifi-
cial islands and structures, marine scientific research and protection of the envi-
ronment in the EEZ.'® Unfortunately, over the years, some coastal States have
attempted to expand their influence in the EEZ by attempting to exercise control
over non-resource-related activities, including many military activities. This
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encompasses a large area of the ocean that a little over twenty years ago was con-
sidered to be high seas. This is particularly true in the Asia-Pacific region, where
there are a number of overlapping 200 nm zones.!”

The fact that some coastal States have attempted to impinge on traditional uses
of the EEZ is of particular concern to the Department of Defense. Some recent
examples of interference with US military activities in the EEZ based on, inter
alia, resource-related and environmental concerns include Chinese challenges toa
US military survey vessel in the Chinese-claimed EEZ, Indian challenge to a US mili-
tary survey vessel in the Indian-claimed EEZ, Malaysian and Indonesian opposi-
tion at the Association of Southeast Asian Nations Regional Forum meeting in
Manila to a proposal by Singapore to conduct a maritime security exercise in the
Indonesian EEZ, Indonesian challenge to a US warship operating in the Indone-
sian EEZ, and Burmese and Indian interference with a US military aircraft in their
respective flight information regions.

There are also regional efforts under way to establish guidelines for military ac-
tivities in the EEZ that are clearly inconsistent with international law. The most re-
cent example is the Nippon Foundation/Ocean Policy Research Foundation
Guidelines, which were developed between 2002 and 2005 by a group of individu-
als acting in their personal capacities.?” The purported need for these non-binding
voluntary principles is that naval activities at sea are expanding at the same time
that coastal States are attempting to exercise increasing control over their EEZs.
These opposing trends, it is argued, will result in a higher frequency and intensity
of incidents and guidelines are therefore necessary to de-conflict maritime and
coastal State interests in the EEZ. Some of the principles outlined in the Nippon
Foundation guidelines that have absolutely no basis in international law include:

+ Military activities in the EEZ should not
» stimulate or excite the defensive systems of a coastal State;

* collect information to support the use of force against a coastal State;
or

* involve deployment of systems that prejudice the defense or security
of a coastal State, or interfere with or endanger the right of the coastal State
to protect and manage its resources and environment.

» Major military exercises in the EEZ should be prenotified to the coastal State
and the coastal State should be invited to observe the exercise.

« Military exercises should be limited to the adjacent high seas.

* Military activities should not cause pollution or negatively affect the marine
environment or marine living resources, including marine mammals.
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» There should be no live fire of weapons, underwater explosions or creation
of sound waves that may harm marine life or cause marine pollution.

* There should be no military activities in marine parks and marine protected
2
areas.

Although the Nippon Foundation guidelines are non-binding in nature, they
should be of great concern to all maritime nations.

Excessive Claims Driven by Resource Needs

There are a number of island disputes and excessive maritime claims in the Asia-
Pacific region that are driven, in part, by resource needs. The fact that China and
Japan are involved in many of these disputes is understandable when one recog-
nizes that China is the world’s second-largest energy consumer and Japan is the
fourth (and the world’s second-largest energy importer).

Some of the more prominent island disputes include??

+ Liancourt (Takeshima/Dokdo) Rocks (Japan and Republic of Korea
(ROK)),

» Senkaku/Diaoyu Islands (Japan, China and Taiwan),

« Spratly Islands (China, Taiwan, Vietnam, the Philippines, Malaysia and
Brunei),

» Paracel Islands (China, Taiwan and Vietnam),
+ Kuril Islands (Russia and Japan) and
* Natuna Islands (Indonesia and China).

Liancourt Rocks (Takeshima/Dokdo) are claimed by both Japan and the Re-
public of Korea. The ROK has occupied the rocks, located 87.4 kilometers (km)
from Ulleungdo Island (ROK) and 157.5 km from the Oki Islands (Japan), since
1954 and maintains a police station, lighthouse and helicopter pad. The rocks are
surrounded by rich fishing grounds and potential mineral resources. The ROK
maintains that the EEZ median line should be between Ulleungdo and the Oki Is-
lands. Japan maintains that the median line should be between the Liancourt
Rocks and Ulleungdo Island. Talks between the two governments have been ongo-
ing since 1996, with four rounds between 1996 and 2000, and two rounds in 2006.
To date, no resolution has been reached and the ROK has refused third-party inter-
vention (e.g., International Court of Justice, International Tribunal for the Law of
the Sea, etc.).

The Senkaku (Japan)/Diaoyu (China) Islands are claimed by China, Japan and
Taiwan. The islands, located about 120 nm northeast of Taiwan, lie astride key
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shipping routes and oil reserves and have been the source of a century-old dispute.
Currently, the issue is linked to the ongoing EEZ and continental shelf dispute be-
tween China and Japan. The continental shelf dispute is over delimitation princi-
ples; China claims natural prolongation, while Japan claims equidistance and has
proposed a median line as the demarcation line for the respective EEZs and conti-
nental shelves. The Shirakaba oil field straddles Japan’s proposed median line.

China began oil and gas development west of the proposed median line in the
1980s. However, with China’s development of the Shirakaba oil field, the EEZ dis-
pute has become more prominent. Additionally, when Japan promulgated its law
on the EEZ and continental shelf in 1996 to include the Senkakus/Diaoyus, incur-
sions by Chinese oil exploration vessels, warships and ocean research vessels into
Japan’s claimed EEZ around the Senkaku/Diaoyu Islands increased. Bilateral talks
between the two countries have been on-again, off-again since 2004, with three un-
successful rounds in 2005. Talks resumed in 2006, but again failed to reach a reso-
lution. In the short term, Japan wants China to stop drilling and has proposed a
joint project. China has rejected Japan’s demands to suspend exploration, indicat-
ing that it is developing resources in an area that is not in dispute.

The Spratly Islands consist of well over one hundred islands, cays, reefs and
shoals scattered over an ocean area of nearly five hundred thousand square miles in
the center of the South China Sea.” Although most of the islets that make up the
Spratlys are uninhabitable, they lie astride some of the most important and busiest
maritime routes in the world. The waters surrounding the Spratlys are also poten-
tially rich in hydrocarbon and mineral deposits, and contain some of the region’s
most abundant fishing grounds. Since 1950, the South China Sea has been one of
the world’s most productive offshore oil- and gas-producing areas. Over thirty oil
and natural gas fields have been developed in the region by the various littoral
States.

The Spratlys are claimed in their entirety by China, Taiwan and Vietnam and in
part by Brunei, Malaysia and the Philippines.?> At least forty-three of the fifty-one
major islets in the Spratlys are occupied by five of the six claimants.?® Each claimant
has offered separate justifications for its claim, including historic title, discovery,
occupation, maritime law, and proximity and indispensable need.?” The historical
claims of China and Taiwan are the most substantive in terms of abundance and
time. However, neither claimant has exercised effective, continuous and undis-
puted peaceful control over the entire region. Only Japan has effectively, albeit
temporarily, occupied the disputed islands, from 1939 until its defeat in 1945.
However, following World War 11, Japan was forced to renounce its claims to the
Spratlys and the Paracels in the San Francisco Treaty of Peace (1951). Unfortu-
nately, a successor sovereign was not designated in the treaty.?
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Similarly, the Paracel Islands lie astride rich fishing grounds and potential oil
and gas deposits. The islands are claimed by China, Taiwan and Vietnam, and have
been occupied by China since 1974 when Chinese military forces expelled the
South Vietnamese garrison from the islands. Vietnam, however, has not aban-
doned its claim, reaffirming its position on April 11, 2007.%

The Kuril Islands have been the source of a dispute between Russia and Japan
since the end of World War I1. Prior to the war, Japan occupied the southern por-
tion of Sakhalin Island and all of the Kuril Islands from Hokkaido to the
Kamchatka Peninsula. Following Japan’s defeat in 1945, Russia occupied all of
Sakhalin Island and all of the Kurils down to Hokkaido. Japanese fishermen, how-
ever, have continued to fish in Russian-claimed waters around the islands. In Au-
gust 2006, a Japanese fisherman was killed after a Russian border patrol boat fired
on a Japanese fishing vessel in disputed waters north of Hokkaido. The boat was
seized and its three surviving crew members were taken to Kunashir Island, one of
the Northern Territory islands controlled by Russia.*

Global warming and the world’s insatiable appetite for more resources have
brought a renewed focus on the Arctic. The thawing of the polar ice is opening the
Arctic, creating access to new shipping routes, creating new fishing grounds, pro-
viding new tourism opportunities, and allowing exploitation of new oil and gas
fields. A recent US Geological Survey report concluded that 25 percent of the
world’s energy reserves lie north of the Arctic Circle.! Record energy prices, cou-
pled with the melting ice cap, are therefore creating renewed interests in projects
that had not been considered cost-effective.

This increased attention on Arctic resources has brought several territorial dis-
putes to the forefront, including a disagreement between Russia and Norway over
the Barents Sea, a disagreement between Russia and the United States over the Be-
ring Sea, a disagreement between Canada and Denmark over Hans Island, and a
disagreement between Canada and the United States over the Beaufort Sea. As Arc-
tic oil and gas become more readily available, it is likely that the territorial claims
and tension between the various claimants will increase.

The Bering Sea is home to the oil-rich Navarin Basin and is rich in pollock,
salmon, halibut and crab. It yields nearly 50 percent of the US seafood catch and
nearly one-third of Russia’s seafood catch. Fishing opportunities will increase as
sea ice cover begins later and ends sooner in the year as a result of global warming,
There have been ongoing discussions between the United States and Russia since
1981 in an effort to agree on a maritime boundary. The issue was apparently re-
solved on June 1, 1990 when the United States and Russia signed a maritime
boundary agreement. The agreement was submitted to the US Senate for advice
and consent and to the Russian Duma for ratification. However, before the Duma
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could act, the Soviet Union collapsed. Russian officials now say that the proposed
boundary agreement gives the United States too much of the Bering Sea’s fish
stocks. The Russians want to use the rhumb line (as opposed to the great circle
path) as the boundary. The difference in area using the rhumb line or the great cir-
cle path is over twenty-thousand square miles.?

The Beaufort Sea also contains significant energy resources. Although it is cur-
rently frozen year-round, increasing temperatures are expected to open the Beau-
fort Sea to oil and gas exploration (and increased fishing) in the future. The
Beaufort Sea is claimed by both the United States and Canada.

Continental Shelf Disputes

As discussed above, the Arctic contains an estimated 25 percent of the world’s en-
ergy reserves. Competing continental shelf claims exist among Denmark, Canada,
United States, Russia and Norway. The Russian submission to the Continental
Shelf Commission, for example, claimed nearly half of the Arctic Ocean. The Rus-
sian claim clearly overlaps portions of the Arctic that the United States could claim.
In August 2006, the Canadian Prime Minister announced a series of measures to
secure Canada’s sovereignty claims in the Arctic, including plans to construct a
deepwater port for submarines on Baffin Island near Iqaluit; build three military
icebreakers; install underwater sensors in Arctic waters to detect foreign subma-
rines; and station unmanned aerial vehicles and more aircraft in Yellowknife to
carry out regular surveillance of the northern region.»

The Arctic is not the only place where we see continental shelf disputes brewing.
For example, encroachment by India and Burma (i.e., surveys and overlapping gas
blocks in the Bay of Bengal) on the Bangladeshi continental shelf has created great
concern in the Bangladesh Ministry of Defense. The Foreign Minister has been
quoted as saying that no one will be allowed to explore hydrocarbon within Ban-
gladesh’s EEZ without permission.>

Conclusion

Military organizations need to do a better job both domestically and at the IMO to
ensure proposed measures are really necessary to address the stated environmental
and safety of navigation threats and concerns. The focus must be on protecting
military equities by ensuring that proposals are consistent with the 1982 LOS Con-
vention and that the balance between coastal State and user State interests is prop-
erly maintained.
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In order to preserve operational and training flexibility, militaries must con-
tinue to operate in foreign EEZs without coastal State notice or consent. Con-
ducting lawful military activities in foreign EEZs avoids adverse precedents and
preserves navigational rights and freedoms for all ships and aircraft.

It is inevitable that resource needs will result in excessive coastal State claims
and increasing confrontations at sea. The same is true for continental shelf disputes
among the broad-margin States in the Arctic and elsewhere. Although the underly-
ing territorial or maritime boundary disputes may not be resolvable in the near
term, joint development may provide a short-term solution that defuses tensions
and allows for peaceful exploitation of resources.
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