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Introduction

When, on September 12, 2002, President George W. Bush called on the UN
Security Council to enforce its binding resolutions on Iraq and indicated
that the United States was willing to enforce them alone if need be,? one of the ques-
tions he put before the world had periodically come up in the preceding decade: was
it lawful for a State or group of States to enforce the Security Council resolutions on
Iraq without specific Security Council authorization in each case? Or, to put it an-
other way, “who decides?”® The previous occasions when this question was raised in-
volved the enforcement in the 1990s of the No-fly Zones by the United States,
Britain, and, for part of the time, France or larger scale attacks on Iraqi military tar-
gets as in December 1998.4 However one frames this constitutive question, in each
case the answer is that those members of the Security Council decided.

Of course, actions are taken in context, and the lawfulness of an action cannot
be assessed without examining its context. The circumstances of the speech, a year
after the terrorist attacks of September 11, 2001, lent special urgency to the Presi-
dent’s call. The effort by Iraq to mount terrorist attacks against the international
coalition formed in response to the 1990 invasion of Kuwait, Iraqi support for Pal-
estinian terrorist attacks against Israel, Saddam Hussein’s applause for the Septem-
ber 11 attacks themselves, and Iraq’s repeated efforts to obtain and then maintain
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nuclear, chemical, and biological weapons programs and capabilities while defying
obligations stemming from the 1991 Gulf War formed the political and legal envi-
ronment of the 2003 military action.

On September 12, 2002, President Bush summarized the principal UN Security
Council resolutions binding on Iraq and Iraq’s failure to comply with them. He
said “[t]he conduct of the Iraqi regime is a threat to the authority of the United Na-
tions and a threat to peace. . .. Are Security Council resolutions to be honored and
enforced or cast aside without consequence?”> He added that the United States had
the right and indeed the obligation to enforce the law against Iraq and called on UN
Member States to join in doing 0.6

The US view of international law applicable to the Iraq case did not and does not
now enjoy unanimous support. For example, Professor Thomas Franck argues
that, in 2003, the United States, Britain, Australia, and others engaged in a use of
force against Iraq not sanctioned under the UN Charter.” He disputes the idea that
the campaign was a lawful exercise of the international use of force under existing
UN Security Council resolutions and general principles of international law. In
fact, the arguments Professor Franck disagrees with have merit and deserve elabo-
ration before the invisible college of international lawyers renders its judgment.?

The Legal Basis for the 2003 Campaign against Saddam Hussein

The argument for the lawfulness of the 2003 campaign against Saddam Hussein’s
government of Iraq is rooted in the Persian Gulf situation after August 2, 1990. The
argument concludes that, first, UN Security Council resolutions and statements
from 1990 through 2002 provided legal authority for the 2003 campaign and dem-
onstrated that, as a legal matter, the 1991 Gulf War had not ended, and, second,
that, in any event, Iraq’s material breaches of the 1991 cease-fire, which the Secu-
rity Council repeatedly recognized as such, kept alive, if it were necessary to do so,
the Security Council’s 1990 authorization to use force to uphold and implement
subsequent resolutions and restore regional peace and security. The terrorist at-
tacks of September 11,2001, transformed the context and analysis of Iraqi behavior
and ended more than a decade’s tolerance of Iraq’s refusal to fulfill its obligations
to the UN Security Council.”

UN Security Council Resolutions and Council Presidential Statements created
the UN-based legal framework for the 2003 campaign.!® Resolution 1441, which
the Security Council adopted unanimously on November 8, 2002, recognized “the
threat Iraq’s non-compliance with Council resolutions and proliferation of weap-
ons of mass destruction and long-range missiles poses to international peace and
security.”!! The operative section of Resolution 1441 commences with the finding
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that Iraq “has been and remains in material breach of its obligations under relevant
resolutions, including resolution 687 (1991).”!2 These words refer to the beginning
of the 1990 Gulf Crisis, when Iraq invaded and purported to annex Kuwait, and ac-
knowledge that the conflict thus begun had remained unresolved. They therefore
put under the lens both the UN Security Council authorization to use force against
Iraq because of the invasion of Kuwait and the resolution setting forth the terms for
ending that conflict and authorization.

Material Breach of UN Security Council Resolution 687 (1991)

The Security Council was the forum through which the collective defense of Ku-
wait was managed in 1990.13 On August 2, 1990, the Council condemned Iraq’s in-
vasion of Kuwait of the same day.!* The Security Council then affirmed the right of
collective self-defense in response to the invasion,!® imposed an economic em-
bargo, !¢ authorized the ongoing maritime enforcement of the embargo,!” carved
out humanitarian exceptions to the embargo,'® warned Iraq about the conse-
quences of illegal hostage-taking,!® and addressed other specific issues that arose
during the first four months following the invasion.?’

On November 29, 1990, the Security Council adopted Resolution 678 authoriz-
ing the use of force and giving Saddam Hussein until January 15, 1991, to fulfill his
government’s obligations to implement pre-existing Security Council resolutions
beginning with Resolution 660, which had condemned the invasion and de-
manded an immediate, unconditional Iraqi withdrawal from Kuwait.?! In the ab-
sence of Iragi compliance with this ultimatum, the Resolution authorized “Member
States co-operating with the Government of Kuwait . . . to use all necessary means to
uphold and implement Resolution 660 (1990) and all subsequent relevant resolutions
and to restore international peace and security in the area.”*? Operation Desert Storm—
the 1991 Gulf War to eject Iraq from Kuwait—Dbegan on January 16, 1991, by decision
of the US-led Coalition, not of the Security Council, and ended with a cease-fire, also
by decision of the US-led Coalition, which the Security Council subsequently endorsed
as a “suspension of offensive combat operations” on March 2, 1991.23 Then, on April
3, 1991, the Council adopted Resolution 687, codifying that cease-fire and imposing
additional obligations on Iraq, “bearing in mind” the goal of securing international
peace and security in the area.?* In order to obtain a cease-fire, Iraq formally accepted
the terms of Resolution 687 by letter dated April 6, 1991.2°

Resolution 687 set forth the conditions for fulfilling the terms of Resolution 678
but did not rescind or provide for its termination. Since adopting Resolution 687
on April 3, 1991, the Security Council never found that Iraq has met its obligations
thereunder or that Resolution 678, including its authorization to use force “to up-
hold and implement Resolution 660 (1990) and all subsequent relevant
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resolutions,” was no longer in effect or even that the war commenced by Iraq’s in-
vasion of Kuwait in August 1990 had ended. Indeed, UN Secretary-General
Boutros Boutros-Ghali’s introduction to the UN publication of documents on the
Iraq-Kuwait conflict, 199096, states that, notwithstanding the adoption of Reso-
lution 687, “enforcement measures remained in effect, including the sanctions re-
gime and the Council’s authorization to Member States to use ‘all necessary means’
to uphold Iraqi compliance.”?® As shown by the series of resolutions in 1990, which
tried to manage the Iraq-Kuwait crisis, the Security Council is capable of taking de-
cisions about mandates.

From 1991 onwards, the Security Council repeatedly concluded that Iraq’s ac-
tions failed to correspond to Iraq’s obligations. Iraq’s refusal to implement Resolu-
tion 687, apparent within one month of the Resolution’s adoption, caused the
Security Council to find that Iraq was in “material breach” of the Resolution—that
is, of the conditions for the 1991 cease-fire.?” The term “material breach” was de-
rived from the 1961 Vienna Convention on the Law of Treaties: 28 a material breach
is a repudiation of the agreement or a violation of a provision or term essential to
the accomplishment of the object or purpose of the agreement. Material breach of
an international agreement by one of the parties entitles the other to invoke the
breach as a ground for terminating or suspending the agreement in whole or in
part.?? In the circumstances of Iraq’s failure to fulfill essential terms of the cease-fire
agreement by submitting inaccurate and incomplete declarations of its holdings of
prohibited weapons, weapons systems, and support structures, concealment of pro-
hibited weapons and weapons programs, and obstruction of the inspection regime
designed to monitor and verify Iraqi compliance with Resolution 687,% the United
States and the United Kingdom and others, including Secretary-General Boutros-
Ghali understood the finding of material breach to mean that the use of force was
again permitted to compel Iraq to comply with its obligations or, as Boutros-Ghali
wrote in 1996, “to uphold Iraqi compliance.”?! Iraq’s failure to comply with core
paragraphs of Resolution 687 violated the cease-fire and justified, as a matter of
law, the resumption by the United States and its coalition partners of the use of
force authorized under Resolution 678.3

Resolution 1441’s use of the words “material breach” to characterize Iraq’s re-
peated failures over more than a decade to implement the 1991 cease-fire agree-
ment was the ninth such Security Council finding since the end of the Gulf War.3
In addition, the Security Council also repeatedly found that Iraq was not comply-
ing with its obligations more generally. From 1991 to the end of 2002, the Council
concluded three times that Iraq was in “flagrant violation” of its obligations,* 12
times that Iraq was not complying,* once that Iraq was in “clear-cut defiance” of
its obligations,® three times that Iraq had committed a “clear violation,”?” twice
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that its violations were “clear and flagrant,”*® and once that Iraq was in “gross vio-
lation” of Resolution 687.% In addition, from the cease-fire of 1991 through the
adoption of Resolution 1441 in November 2002, the Security Council threatened
Iraq with “serious consequences” 12 times as a result of its persistent non-compliance
with essential terms of Resolution 687.40 The different formulations used in the
1990s reflected the widening fissures among the Permanent Members of the Secu-
rity Council with regard to Iraq.

While some, including Professor Franck, have argued that only the Security
Council ought to determine when, after the cease-fire of 1991, it is permitted to in-
voke the authorization of Resolution 678 (1990),4! the United States and others*?
have never shared that opinion. The United States consistently has argued that
Resolution 678 remained in effect until the Security Council specifically rescinded
it, that its reference to “all subsequent relevant resolutions” includes Security
Council resolutions adopted subsequent to Resolution 678, and that no subse-
quent Security Council authorization was needed before the United States and
others lawfully could use force against Iraq to compel compliance with Security
Council resolutions, including Resolution 687, which codified the cease-fire.** The
Security Council had neither included an expiration date for the authorization to
use force in Resolution 678 nor provided for the termination of such authorization
on Iraqi acceptance of Resolution 687 or for some other reason.** While Resolution
678 contained no time limit, succeeding resolutions, including 1441, contained no
termination of the authorization to use force that was granted in previous Security
Council resolutions. Whether they liked it or not, Security Council members under-
stood that the United States, the United Kingdom, France for a time, and others
would treat Resolution 678 as providing continuing authority. Indeed, although they
justified the maintenance of No-fly Zones with reference to Security Council Resolu-
tion 688, the United States, the United Kingdom, and, during the period it partici-
pated in enforcing the No-fly Zones, France used their patrolling aircraft to keep
pressure on Iraq to comply with Resolution 687.%> In so doing, they arguably were
acting on the continued authority of Resolution 678.

The British view, authoritatively expounded by the Attorney General, Lord
Goldsmith, on March 17, 2003, stressed the significance of the finding of ongoing
material breach by Iraq in Resolution 1441. Lord Goldsmith concluded that Secu-
rity Council Resolution 687:

[S]uspended but did not terminate the authority to use force under resolution 678. A
material breach of resolution 687 revives the authority to use force under resolution
678. In resolution 1441 the Security Council determined that Iraq has been and
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remains in material breach of resolution 687, because it has not fully complied with its
obligations to disarm under that resolution.4®

Russia’s then-UN Permanent Representative Ambassador Sergei Lavrov made
one of the most comprehensive statements against the US and British view in De-
cember 1998, during Operation Desert Fox undertaken by the United States and
United Kingdom.*” Lavrov argued that the Security Council, which was “actively
seized” of the matter:

alone has the right to determine what steps should be taken in order to maintain or
restore international peace and security. We reject outright the attempts made in the
letters from the United States and the United Kingdom*® to justify the use of force on
the basis of a mandate that was previously issued by the Security Council. The
resolutions of the Security Council provide no grounds whatsoever for such actions.*’

He came back to these arguments in 2002, using the word “automaticity” as rep-
resenting the view he opposed.>

Iraq’s “Final Opportunity”
The second part of Resolution 1441 allowed Iraq a “final opportunity” to come
into compliance with its obligations under Resolution 687, thus eliminating its
material breach. In the words of the French Permanent Representative, Ambassa-
dor Jean-David Levitte, Resolution 1441 created a “last opportunity” “to avoid
confrontation.”! To ensure compliance, the Security Council established what
was called in the negotiations “an enhanced inspection regime” of the UN Moni-
toring, Inspection and Verification Commission (UNMOVIC) and the Interna-
tional Atomic Energy Agency (IAEA). “Enhanced inspection regime” meant that
the Security Council had given UNMOVIC and the IAEA clearer, broader, and
stronger instructions and powers than ever before.>

Resolution 1441 required that Iraq make a new declaration of all its weapons of
mass destruction and associated agents and materials and support, research, devel-
opment, and manufacturing facilities and structures. Iraqi material misstatements
and/or omissions in this declaration and “failure to cooperate fully in the implementa-
tion shall constitute a further material breach and will be reported to the Council for
assessment in accordance with paragraphs 11 and 12 below.”>* When Iraq submitted
its declaration under this Resolution no Security Council Member or UNMOVIC or
IAEA official defended it as complete within the meaning of the Resolution.>* Indeed,
they found material omissions.” The preliminary results of the post-war survey of evi-
dence of Iraq’s programs to develop weapons of mass destruction and their delivery
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systems further illuminate the inadequacies of the December 2002 declaration; the fi-
nal report confirmed this conclusion.>

Omissions and false statements in the declaration were not enough in the lan-
guage of Resolution 1441 to constitute the “further material breach” defined in
Resolution 1441. The second of the two requirements was “failure to cooperate
fully in the implementation” of the Resolution. Iraq’s derelictions in both respects
were evident to the Council and reported by UNMOVIC and the IAEA.57

The rest of Resolution 1441—the part that would determine what came next—
reflected a compromise between those governments that did not want to require a
second Security Council decision with respect to the use of force and those that
did.>® The result was agreement to meet “to consider the situation and the need for
full compliance with all of the relevant Council resolutions in order to secure inter-
national peace and security.” Finally, Resolution 1441 ended by reminding Iraq
that the Security Council had repeatedly warned that continued violations of its
obligations would have “serious consequences.” In the circumstances of Iraq’s fail-
ure to fulfill essential terms of the cease-fire agreement, the finding of material
breach, and the threat that serious consequences would follow non-compliance
with Resolution 1441, everyone understood that the United States, Britain, and
others were contemplating the use of force to compel Iraq to comply with its obli-
gations if Iraq failed to fulfill them in response to Resolution 1441 although the Se-
curity Council was not unanimous on the legal interpretation of existing
resolutions.®® Nothing in Resolution 1441 required the Council to adopt another
resolution as a prerequisite for military operations. And, between November 8,
2002, and March 19, 2003, when the United States and the United Kingdom
launched their campaign against Saddam Hussein, the Security Council met some
47 times in public and in informal consultations considering the situation. The
terms of Resolution 1441 therefore were met and the 2003 campaign against Iraq
was lawful in accordance with UN Security Council resolutions and actions on Iraq
after Operation Desert Storm in 1991.6!

The Context: The Terrorist Attacks of September 11, 2001

Iraq’s attack on Kuwait in 1990 thus launched the train of events leading to the
2003 campaign. Iraq’s unwillingness to accept the outcome of Operation Desert
Storm and comply with Security Council Resolution 687 meant that Iraq remained
a threat to international peace and security after the 1991 Gulf War. Throughout
the 1990s, the Iraq question stayed on the UN Security Council agenda, and UN Se-
curity Council sanctions against Iraq, imposed in the wake of the 1990 invasion of
Kuwait, remained in place. The Security Council monitored application of the
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sanctions, and the UN bureaucracy supervised Iraqi sales of oil and importation of
goods, including foodstuffs and medicines.®? Iraq was contained militarily and
prevented from attacking the Kurds in the north and the Shia in the south by the
American, British, and, for part of the time, French enforcement of the Northern
and Southern No-fly Zones, beginning in 1991. UN inspections of Iraq’s weapons
programs had depended in substantial part on intelligence and defector reports,
not on Iraqi cooperation and inspectors’ skills, however great, for success.® Early
in 2003, the United States, the United Kingdom, Spain, and others on the Security
Council—perhaps more than the nine needed to adopt a resolution absent a
veto—concluded that every effort to obtain the compliance of Saddam Hussein’s
government with Security Council resolutions stipulating the conditions for end-
ing the 1990 Gulf conflict had failed. Why, if Saddam’s Iraq was contained and
watched and the economy supervised, did the United States and Great Britain de-
cide to launch the campaign that removed Saddam Hussein from power in 2003?

The answer, as President Bush said on March 6, 2003, lay in the impact of the
terrorist attacks on September 11, 2001. The repeated failure by Saddam Hussein’s
Iraq throughout the 1990’s to comply with Resolution 687, and the repeated failure
within the Security Council to agree about what to do in response, was no longer
tolerable for the United States, the United Kingdom, Spain, and others. “Septem-
ber 11th changed the strategic thinking, at least as far as [ was concerned, for how to
protect our country,” President Bush said. “It used to be that we could think that
you could contain a person like Saddam Hussein, that oceans would protect us
from his type of terror.”%* Saddam Hussein’s statements about the September 11
attacks could give no assurance about his attitude,® and his record of continued
material breach of Security Council Resolution 687, despite economic sanctions,
diplomacy, low intensity military pressure, and repeated Security Council de-
mands, combined to support the view that there would never be voluntary Iraqi
compliance with Resolution 1441 and that changing the regime by force was pro-
portional and lawful and, after September 11, 2001, necessary.

All Security Council member governments believed that Saddam Hussein’s Iraq
had not complied with Resolution 687 and at least had programs to develop or ob-
tain nuclear, biological, or chemical weapons of mass destruction, even if some of
them questioned whether Iraq actually possessed such weapons at that moment.%¢
In this connection, one should weigh the assessment of Rolf Ekeus, the first head of the
UN inspection effort in Iraq, and, in the view of a former British Ambassador to the
United Nations, “the most-clear sighted and by far the most successful” of them:¢”

[Iraq’s policy since 1991 was not to produce warfare agents, but rather to concentrate on
design and engineering] with the purpose of activating production and shipping of
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agents and munitions directly to the battlefield in the event of war. Many hundreds of
chemical engineers and production and process engineers worked to develop nerve
agents, especially VX, with the primary task being to stabilize the warfare agents in order
to optimize facilities and activities, e.g., for agricultural purposes, where batches of nerve
agents could be produced during short interruptions of the production of ordinary
chemicals. This combination of researchers, engineers, know-how, precursors, batch
production techniques and testing is what constituted Iraq’s chemical threat—its
chemical weapon. The rather bizarre political focus on the search for rusting drums and
pieces of munitions containing low-quality chemicals has tended to distort the
important question of WMD in Iraq and exposed the American and British
administrations to unjustified criticism. The real chemical warfare threat from Iraq has
had two components. One has been the capability to bring potent chemical agents to the
battlefield to be used against a poorly equipped and poorly trained enemy. The other is
the chance that Iraqi chemical weapons specialists would sign up with terrorist networks
such as al Qaeda—with which they are likely to have far more affinity than do the
unemployed Russian scientists the United States worries about. . . . While biological
weapons are not easily adapted for battlefield use, they are potentially the more
devastating as a means for massive terrorist onslaught on civilian targets. As with
chemical weapons, Irag’s policy on biological weapons was to develop and improve the
quality of the warfare agents. It is possible that Iraq, in spite of its denials, retained some
anthrax in storage. But it could be more problematic and dangerous if Iraq secretly
maintained a research and development capability, as well as a production capability,
run by the biologists involved in its earlier programs. Again, such a complete program
would in itself constitute a more important biological weapon than some stored agents of
doubtful quality. It is understandable that the U.N. inspectors and even more, the
military search teams, have had difficulty penetrating the sophisticated, well-rehearsed
and protected WMD program in Iraq. . . . The Iraqi nuclear projects lacked access to
fissile material but were advanced with regard to weapon design. . . . This is enough to
justify the international military intervention undertaken by the United States and
Britain. To accept the alternative—letting Hussein remain in power—would have been
to tolerate a continuing destabilizing arms race in the Gulf, including future
nuclearization of the region, threats to the world’s energy supplies, leakage of WMD
technology and expertise to terrorist networks, systematic sabotage of efforts to create
and sustain a process of peace between the Israelis and the Palestinians and the continued
terrorizing of the Iraqi people.®®

The Iraq Survey Group responsible for searching for prohibited Iraqi weapons and
weapons programs in the wake of the 2003 Iraq campaign confirmed the existence

of such programs.®
Security Council unity about Iraq’s ambitions did not extend to wanting to join

a use of force to obtain compliance and bring an end to the programs—that is, to
overthrow Saddam Hussein’s regime. Therefore, the Council’s unanimity in
adopting Resolution 1441 expressed more solidarity than existed, as, for example,
the French and Russian statements explaining their votes made clear and the
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French-Russian-Chinese Joint Statement of November 8, 2002, reinforced.”® Secu-
rity Council members, Secretariat officials, and others agreed that the build-up of
US military forces in Kuwait had persuaded Saddam Hussein to cooperate to the
degree he did with UNMOVIC and the TAEA, but they did not agree that time had
run-out for non-military solutions to the threat posed by Iraq.”! For example, Russia’s
Permanent Representative pulled back from the dire message of Resolution 1441:

Implementation of the resolution [1441] will require goodwill on the part of all those
involved in the process of seeking a settlement of the Iraq question. They must have the
willingness to concentrate on moving forward towards the declared common goals, not
yielding to the temptation of unilateral interpretation of the resolution’s provisions and
preserving the consensus and unity of all members of the Security Council.”?

France’s Ambassador Levitte said that “the Security Council would maintain
control of the process.”” He did not acknowledge that any one besides the heads of
UNMOVIC or the IAEA might report to the Security Council on Iraqi compliance
with Resolution 1441. The fact that Resolution 1441 contemplated reports from
sources other than the IAEA or UNMOVIC ought not to have needed saying but
did because Ambassador Levitte only referred to reports from those sources as
causing the Security Council to meet. Some commentators have seen economic
motives behind Russian and French Iraq policies throughout the 1990s: “By 2000,
Iraq’s trade was worth roughly $17 billion, and other countries were determined to
get a piece of it. Iraq carefully awarded contracts to those who echoed its propa-
ganda and voted its way in the Security Council.”’* Perhaps more importantly,
Abassador Lavrov’s and Ambassador Levitte’s statements revealed again the diver-
gence of perspectives about international threats in the wake of the terrorist attacks
of September 11, 2001.75

The importance of those attacks for the United States cannot be exaggerated.
They have exerted hydraulic pressure on US officials, sending them to bed each
night worried that they have again failed to understand bits and pieces of intelli-
gence about terrorist plots, and causing them to look out on the world through a
prism formed by the September 11 attacks. Thus, acceptance of Iraq’s unwilling-
ness to abide by the result of the 1991 Gulf War no longer appeared to be a sensible
policy option.

Conclusion

The legal foundation for the 2003 campaign against Iraq is not the less important
for being well known. The aspiration that international society operate according
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to law is inseparable from the aspiration for international peace. On September 24,
2003, Security Council members joined in emphasizing this point.”® While there
have been periods of peace, enforced by a balance of power, these periods histori-
cally have ended in great wars. Whether an international system of independent
States, even one that includes international institutions to which States delegate
important powers, can live according to law and even whether that law can be en-
forced so as to strengthen peace within the international society, is a question
whose answer we are still fashioning.

One of the most important and therefore one of the most controversial ele-
ments of the 2003 campaign against Iraq involved enforcement of international
law by a group of States motivated by the attacks of September 11, 2001, without
being able to prove a connection between Iraq and those attacks. Unlike the Af-
ghanistan campaign, which was directed against the apparent source of those at-
tacks, the Iraq campaign involved a response to a previously defined but ongoing
threat, which acquired new seriousness as a result the terrorist attacks. Security
Council actions on Iraq, including the authorization to use force and the repeated
findings of Iraq’s failure to carry out its cease-fire obligations, raised the stakes for
all States, especially after September 11, 2001, because of the Council’s primary re-
sponsibility for the maintenance of international peace and security. Those same
actions created a compelling legal foundation for the 2003 campaign. Critics may
choose to ignore it. They cannot rebut it.
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