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Abstract

Copyright is in the line of fire; if our times are in the hands of digital (r)evolution more
than ever before, the abolishment of all barriers as no longer relevant to the end of
conventionality, doubts or even contests the substance of traditional legal regimes.
Uniquely encircling and enveloping creativity with the mantle of law, thus preserving
its own existence and continuity, copyright has to remind its very essence as reflected
in its own philosophy, structure and development. If everyone asks (or questions)
“what” is to be protected, “why” is this protection afforded, and “how” shall the line
be drawn, idea/expression dichotomy is this principle -as the fundamental axiom of
copyright law- that will unambiguously and effectively response. Founded on the core
of copyright, it draws around its periphery a number of concentric circles that
demonstrate its profound significance; its twofold purpose as serving both the creator
and the public, the rights of the one and the rights of the others, “translated” into the
legal monopoly conferred upon the author, and the principle of access. Embracing the
conflicts arising and imposing the primordial propitiatory limitation, this essential
division is voicing the pursue of fairness, the balance that copyright remarkably
achieved and that constantly fights to achieve, even if “tormented” by diverging

perceptions.

This research is not only an exploration of idea/expression dichotomy; it is an
investigation on the real physiognomy of copyright law in both theoretical and judicial
contours, forming a comparative analysis between the civil law and common law
copyright traditions, while further deepening in the case - law of the United States,
since demonstrating the two principal issues: Abstraction and the “How Much”
guestion. Seeking a “fair interaction”, a “fair balance”, a “fair dealing”, or a “fair use”,
the scope, the depth, and the edges of protection are signified through
idea/expression dichotomy in all its magnificent (and difficult) dimensions. This is not
the end of copyright, it is only its reinvention; and if we return to its roots, we may find

the consensus needed and eventually go forward.
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Preface

Law is strict and rigid, predictable and consistent, establishing boundaries and drawing
lines in order to strike a balance between opposing aims and conflicted interests; it
demands for respect, it requires the consideration of the others, it is the “us” that
prevails the ego. Creativity as Art, as Creation, as any Expression, is tolerant and
malleable, changeable and unlimited, carved by shapes and forms that break the rules
as the “most ungenerated act of freedom”. It is neither demanding, nor “punishing”, it
is the celebration of individuality as uniquely and independently expressed. Hence,
Law and Creativity are not separate paths that run in parallel, only momentarily
crossing one another. They are meld like rivers which flow on the same sea, integrated
into an indivisible entirety; and it is Copyright law that draws this circular
completeness, that does not merely construct a crossroad, but, in effect, builds a new
route of unity and harmony between these apparently contradicting aspects of human

existence.

Intended and devoted to encouraging creativity, copyright law counted on the
“fair interaction” between the individuals as the organs of the society, and society
itself, continuously struggling to reconsider, to predict, or at least, to respond to the
unceasingly changeable individual and collective needs and demands, as broadly
construed under the norm of “opposing or competing rights and interests”. However,
it has been intensively regarded as not sufficient, or vigorous, or effective enough to
achieve the “fair balance” that it always sought to reach, especially in the light of the
digital era. In this sense, the problematics of divergency and inconsistency that had
admittedly “tormented” copyright law, became the most forceful argumentation
against its own validity and significance, and idea/expression dichotomy -as its most

fundamental principle- could not avoid this “inevitable fate”.



For all these reasons, a return to the roots of copyright and its substantive axioms that
have both influenced and have been themselves affected by the intertemporal
objective to encompass and respond to the challenges carved by the sign of the times,
illustrated idea/expression dichotomy as the most fundamental principle of reason,
structure and development of copyright law, under which the scope, the depth and the
edges of copyright protection are determined. The theoretical investigation into each
of its substantive pillars and their intersection, along with the case — study on its
implementation among different jurisdictions, in both civil law and common law
copyright traditions, was nothing less than a fascinating task under this research. The
motivation was transfigured into a question posed: Is there a fault in Copyright law, or

it shall be invented anew?
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Introduction

Copyright is founded on two substantive and solid pillars that “embody” its
monumental desire to develop and maintain the protection of the rights of the
authors, along with the profound recognition of the need to reach, sustain and
preserve a balance between the creators and the “larger public interest”!; if the
appropriate form of protection as offered to the authors has been actualized through
the granting of absolute and exclusive rights over their works, the rights and interests
of the public, coincided with the principle of “public benefit”, are realized through the
right to access copyrighted resources. And this constitutes the fundamental objective
of copyright law, consisting simultaneously, though, the conflict that agonizes
copyright law since its conception and traverses its whole existence and formulation.
Idea/expression dichotomy, as inexorably intertwined with originality, consists the
“backbone” of copyright law as the most “substantial and concrete form of
protection”?, providing for all the answers sought. Indeed, the division between an
idea and its particular conceptualization as independently, individually and uniquely
expressed has formed (and still forms) the sharp line of demarcation between the
unprotected elements of a work of authorship and the subject - matter of copyright
protection; between the “common property” and the private right to intellectual
creation; between the public interest in terms of social progress, and the individual

concern and inherent need for self-expression, actualization and fulfillment.

Chapter | explores the philosophy of copyright law, the rationale behind its proprietary
nature, the misconception of the deriving principle of exclusivity, and the role of
idea/expression dichotomy as drawing the line between the “body” and the “soul” of a
copyrighted work. Moreover, the concept of “exceptions and limitations” and its
effective power in the structure and evolution of copyright law is explored, since
demonstrating its twofold motivation that profoundly lays the foundations on which

idea/expression dichotomy rests.

1 Aligned, in particular, with the realms of “education, research and access to information, as reflected
in the Berne Convention”. Preamble of 1996 WIPO Copyright Treaty (WCT).

2 Stamatoudi, Irini, “Copyright and Multimedia Products, A Comparative Analysis”, Cambridge University
Press, 2001, p. 6



Chapter Il deepens in the norms of “idea” and “expression”, further presenting the
codification of the dichotomy around the world as a rule of law, while focusing on the
example of Greece, as a judicially formulated concept. Furthermore, the diverging
copyright traditions between the civil law and common law systems are analyzed,
reflecting, as such, the principle of territoriality, which had inevitably affected the
status and implementation of the division between an idea and its expression; in this
regard, the requirement of fixation as contradicting with the principle of copyright’s
automatic protection, and the interconnection and interdependence of
idea/expression dichotomy with the fundamental doctrine of originality, intends to
shed light on the reasoning behind any judicial determination of copyright
infringement, as interwoven with the scope and very essence of copyright. Chapter I
emphasizes on “where” and “how” has the line been drawn, while setting the
“problematic” of idea/expression dichotomy as the “root” of the legal uncertainty
observed around the copyright world. Exploring the methodologies and the tests
adopted for the identification of the protectable and non-protectable elements of a
work, the differentiated standards and definitions applying, along with the results
reached on a case-by-case determination, the outcome reached is that
notwithstanding the diverging or even contradicting perspectives from which the civil
law and common law copyright traditions originate, they both seek “fairness” as the
reflection of the balance that copyright is destined and intended to reach; and as such,

the ending of the thread unrolled “meets” again its beginning...



I. THE PHILOSOPHY AND PHYSIOGNOMY OF COPYRIGHT LAW

1.1. Copyright as “Property” and the Exclusivity Debate

Copyright exists, grows and evolves within the realm of Intellectual Property3, identified
as the most powerful and effective mechanism in order to build and preserve the so-
called creative advantage; this (content -in terms of copyright-) advantage is further
construed as the starting point for achieving a breathing (economic) space that in turn
operates and succeeds through the recognition of a legal monopoly, namely through the
establishment of absolute and exclusive proprietary rights to intellectual property

owners.*

3 Since copyright consists a significant installment of the Intellectual Property system, as inextricably
aligned with “culture, knowledge, digitisation projects, online markets and new technologies”.
Stamatoudi, Irini and Torremans, Paul, “EU Copyright Law: A Commentary”, Edward Elgar Publishing: Elgar
Commentaries Series, 2014, p.1

4 Pike, Christopher G., “Virtual Monopoly: Building an Intellectual Property Strategy for Creative
Advantage--From Patents to Trademarks, From Copyrights to Design Rights”, Nicholas Brealey Publishing,
2001. Indeed, it has been realized since the establishment of the 1886 Berne Convention for the
Protection of Literary and Artistic Works (consisting the first multilateral treaty in the area and as a
consequence, the origins of any later legislative initiative), that the “effective and uniform” manner
through which the authors of qualified as copyrighted works will be adequately protected, is the exclusive
character of the rights that shall be attributed to them (articles 8, 9, 11, 11bis, 11ter, 12, 13, 14). Being
further recognized (in the convention’s preamble) as the animus of all contracting parties, this rights-
based approach has been construed as “one of the fundamental cornerstones of the modern intellectual
property system”, on which every modern legislative instrument in the area also focuses on. Ricketson,
Sam, “The Berne Convention: The Continued Relevance of an Ancient Text”, in “Intellectual Property and
the New Millennium: Essays in Honour of William R. Cornish”, Vaver, David and Bently, Bionel (Eds),
Cambridge University Press, 2004, p. 221. Remaining in the international level, the exclusive control
granted to authors over their creations has been further implemented in 1996 WIPO Copyright Treaty
(WCT, articles 6-8), while the “effective” protection desired (and afforded) to performers and producers
of phonograms (as related rights holders) has been also realized through the recognition of exclusive
rights under the 1999 WIPO Performances and Phonograms Treaty (WPPT, articles 6 — 14). Moreover, in
the regional level, the 2001/29/EC Directive on the harmonisation of certain aspects of copyright and
related rights in the information society (hereinafter “Infosoc Directive”) has also clearly stated that
member — states shall provide to both copyright and related rights holders the “exclusive right” to
authorize or prohibit the further exploitation of their works as specifically defined under the scope of the
law (articles 2 — 4). Despite the diverging copyright traditions in civil law and common law jurisdictions,
the principle of exclusivity has been implemented in both legal systems: for example, Copyright Law of the
United States (a common law system) has dictated that “the Congress shall have Power... To promote the
Progress of Science and useful Arts, by securing for limited Times to Authors and Inventors the exclusive
Right to their respective Writings and Discoveries”. In the national level, Greece (a civil law jurisdiction),
provides under Copyright Act No. 2121/1993 that “intellectual authors shall have, with the creation of the
work, the right of copyright over that work, which includes, as exclusive and absolute rights, the right to
exploit the work (economic right) and the right to protect their personal connection with the work (moral
right) (article 181).

-3-



In terms of copyright, if “absolute” means a right that belongs only to the author (or
more accurately, to the copyright holder), “exclusive” signifies a rightful control
exercised towards all, meaning that it is asserted against anyone, and actually or
potentially, directly or obliquely violated by anyone. This virtual in nature -thus deriving
from the intangible character of all intellectual property rights>- and moreover,
temporarily sustained and self — limited® exclusivity has been characterized as a
“delicate balancing act”’ under the scope of encouraging creativity, consisting the
rationale behind and the solid foundations on which copyright law has been worldwide
structured and developed®. Deepening in this pivotal objective, its implementation has
outlined the principle of exclusivity as its central axis, defined as the right of the author

to exclude the others from something that he owns.®

5> Thus, protecting the “creations of the mind” which further fall within two divided branches, respectively
consisted from i) the copyright and related rights’ field of protection and ii) the industrial property
classification in which trademarks, trade-secrets, industrial designs, geographical indications and technical
inventions (as patents) are included. Read more about the IP’s general framework at: “What is Intellectual
Property”, WIPO Publication No.450(E), online available at:
http://www.wipo.int/edocs/pubdocs/en/intproperty/450/wipo_pub_450.pdf, and with regard to
industrial property at: “Understanding Industrial Property”, WIPO Publication, 2" ed., 2016, online
available at: http://www.wipo.int/edocs/pubdocs/en/wipo_pub_895 2016.pdf, as accessed in October
2017.

® Thus, granted to the copyright owner for a limited timeframe (during his lifetime and usually seventy
(70) years after his death); after the expiration of this time-limit, copyright expires pes se, thus falling
within the public domain regime. Moreover, the heart’s content of copyright may be itself narrowed by a
number of exhaustively provided exceptions and limitations for the sake of public interest.

7 Reflecting the dual motivation of copyright law to protect and reward the author, while concurrently
“advancing the public welfare”. As a result, the legal monopoly conferred upon the author of a
copyrighted work shall incentivize the further creation and distribution of works, while not unduly
increasing the “cost of public access or impede the work of future creators”. Garfield, Alan, “Copyright
Law's Delicate Balancing Act”, Delaware Lawyer, Vol. 35, Issue 3, 2017

8 1996 WIPO Copyright Treaty (WCT) underlines (in its preamble) the “outstanding significance of
copyright protection as an incentive for literary and artistic creation”, while in EU Copyright law, the
“Infosoc Directive” emphasizes on a high level of protection of intellectual property which “will foster
substantial investment in creativity and innovation”, contributing as such to the smooth functioning of the
internal market. This high level of protection is further coincided with the protection of the authors’ rights
which are “crucial to intellectual creations”, ensuring as such the “maintenance and development of
creativity in the interests of authors, performers, producers, consumers, culture, industry and the public
at large”. It should be mentioned that, in this context, intellectual property has been recognized as an
“integral part of property”.

% The right to exclude the others -described as the very essence of the “bundle” of rights integrated into
property- has been characterized as the “sine qua non” of property right, applying correspondingly to
copyright. This attribution stands on the premise that if denying someone the exclusion right, “they do
not have property” at all. Merrill, Thomas W., “Property and the Right to Exclude”, Nebraska Law Review,
Vol. 77, Issue 4, Article 7, 1998, p. 730, online available at:
http://digitalcommons.unl.edu/cgi/viewcontent.cgi?article=1492&context=nlr, as accessed in October
2017.

-4-



Shaped as, affected by and, in any case, interrelated with property law in a schematic
analogy!®, the intellectual property system “borrows”, inter alia, the concept of
ownership to a physical object to transfigure it to the notion of authorship to an
intangible article, construed, in both cases, as the exclusive right to control access to
what derives from and belongs to the private sphere!l. However, this erga omnes
application of the right to exclude, as uniformly recognized in copyright law
notwithstanding its diverging origins'?, has been often misconstrued as installing a
concealed absolutum dominium that is further argued to have been implicitly (and

unacceptably) accepted.

10 As the (intangible) rights conferred upon to copyright holders are “analogous to the rights of ordinary
property owners”, consisting as such the “intellectual property equivalents” of the rights belonging to
(tangible) property owners. In this sense, a copyright owner is “similar” or “equal” to the owner of a
tangible property, as they both share the exclusive entitlement over their “assets” and the coincided right
to exclude, as provided by the property regime; this similarity is also apparent in the assignment and
value of copyrighted works, and in the provisions governing the transfer of copyright which respectively
require for a voluntary transaction that is only valid if conducted in a written form and accompanied by
the transferor’s signature. Liu, Adrian, “Copyright as Quasi-Public Property: Reinterpreting the Conflict
between Copyright and the First Amendment”, Fordham Intellectual Property, Media & Entertainment
Law Journal, Vol. 18, Issue 2, 2008, pp. 384, 405-406. In addition, this analogy is profound if considering
the whole “bundle” of property rights -beyond the right to exclude- which applies in both tangible and
intangible resources (under a differentiated, though, type and degree). Thus, the rights “commonly
associated with property” are the right to use, to transfigure, to transfer (during life) and to devise upon
death. See n.5, pp. 741 — 744. Similarly, copyright is the absolute and exclusive right to use a “work”,
namely to authorize or prohibit any further exploitation (reproduction, distribution, making available to
the public etc.) of an intangible resource, including the right of adaptation as the right to control any
modification, transformation or alteration of a work. In addition, the copyright owner’s economic rights
may be analogously transferred or licensed to third — parties, or inherited after the author’s death, while
his moral rights are also descendible to his heirs, displaying, though, the difference that they cannot -in
principle- be waived or transferred inter vivos.

11 As “intellectual rights are private rights”, Preamble of the Trade-Related Aspects of Intellectual Property
Rights Agreement (1994 WTO TRIPS Agreement).

12 Under the “romantic” conception of copyright as enhanced in the civil law “droit d’ auteur” systems
-considered as “more favorable” to authors-, the bottom-line of the exclusive character of the rights
afforded to copyright holders is based on the recognition of authorship and individual creativity, being
further actualized through the establishment of an economic return, namely the rewarding of the author
for his own intellectual creations. In contrast, copyright’s utilitarian perceptive “treats a work like a fenced
property or possessed object”, thus applying to copyright the traditional title of ownership and the
relevant right to exploit the asset’s economic value. In both cases, however, the underlying purpose
remains the same, namely to incentivize the author to create further, contributing, as such, to the benefit
of society, while the essence of the legal rights afforded to the copyright owner is the exclusive character
of the right to control any dimension of the “circle of life” of a work. Rice, David A., “Copyright as
Talisman: Expanding 'Property' in Digital Works”, International Review of Law, Computers & Technology,
Volume 16, 2002, pp. 114 - 116

-5-



From that standpoint, if copyright is property, and if property is coincided with the right
to exclude, then copyright holders become “despotically” dominant over “each and
every possible use of a work”, consisting as such the root cause of the alleged
copyright’s overexpansion. Consequently, it has been suggested that “intellectual
property” should be reinvented as “intellectual policy”, thus considering (or
disregarding) the whole property theory as a mere defense to intellectual theft, while
also insisting that copyright does not (or should not) consist a property but a policy®3,
even alleging that its existing realm “threatens" the free flow of information and
democratic dialogue in a broader sense.'* However, this point of view not only neglects
the philosophy and essence of copyright as a system of rules, but also circumvents the
scope and the fundamental structure of the law per se. If everything comes and evolves
from a “why”, law is not just a simple question; it is the “question of balance” that has
(each time) to be appropriately answered as a policy-making decision. Correspondingly,
the state of the law is a “state of equilibrium”; it is not just the voice of people, it is also
the voice of those who cannot be heard. It is not only the statutory formulation of a
social will but for most, it is the actualization of a “social order which could only be
achieved through a balance between opposing interests”. As a result, law is founded on
the principle of balance and respectively, copyright is built in flexibilities. And this crucial
framework inherently incorporates the recognition that “there cannot be an absolute
right which could be exercised in a totally selfish manner with no consideration for the

consequences its exercise involves”.*

13 Forming, in addition, the “Property Problem”, issued by the so-called internet exceptionalists with
respect to digital copyright; under this perceptive, the application of traditional property entitlements on
the internet endangers the digital era’s inherent freedom and “creative potential”, thus considering the
new forms of expression in digital media as a “common culture” that is unjustifiably restricted by the
authors’ virtual monopoly over their works. Mossoff, Adam, “Is Copyright Property”, San Diego Law
Review, Vol. 42, Issue 1, 2005, pp. 29-31, 33.

14 vaidhyanathan, Siva, “Copyrights and Copywrongs: The Rise of Intellectual Property and How it
Threatens Creativity”, New York University Press, 2001

51t is the fundamental “concept of balance”, as the organizational structure and the structural strength of
the law (and copyright law) per se, that dictates that there are no selfish or despotic rights but only rights
which are “relativized” by the rights of the others and “the well-being and general interest” of society.
This profound doctrine consists simultaneously the rationale behind the exceptions imposed as limitations
to exclusive rights. Kotsiris, Lambros, “Some Reflections on the Copyright’s Path To-Day”, in “Copyright
and the Digital Agenda for Europe: Current Regulations and Challenges for the Future”, Stamatoudi, Irini
(Ed.), P.N. Sakkoulas, 2015, pp. 165-166

-6-



If the public’s access to a copyrighted work consists the principal interest affected by a
copyright holder’s exclusivity, copyright -as property right- is not the raison d'étre of
such an outcome but the solution provided in this implied controversy. Hence, property
regime and its intrinsic values as espoused by copyright law, should not constitute a
target state of coercion; in effect, they represent a conscious choice among the options
offered by the law, enshrined into the copyright regime, adjusted -as a tailor-made
modification- to its objectives and “used” as the operational tool through which a
“careful balance” between the principles of exclusivity and access will be eventually
achieved. As a result, the proprietary nature of copyright operates complementary to
(and not against) the fulfillment of the purpose of the law, under which the rights of the
authors will be effectively afforded, safeguarded and -when necessary- enforced, while
simultaneously the “multiplicity, the independence and the survival of the

communication” in a democratic society will be supported and guaranteed.'®

1.2 Idea/Expression Dichotomy as an Arrow in the Quiver or a Shield?

Conniving at the origins and physiognomy of copyright as a balance - seeking policy, this
assertion against the establishment of copyright system on a property basis has also
employed the demand for the free circulation of ideas as the grounds on which such a
rejection could be justified. Under this argumentation, the exclusivity privilege afforded
to a copyright holder is inadmissible, based on the manifestation that an idea cannot be
stolen'’, thus consisting the raw material of following creations, information and spread
of knowledge in general, and forming, as such, the pillar of democratic speech. And
indeed, it is. And this is exactly the reason why copyright does not protect ideas but only
expressions and not any expression but only to the extent it is original. It is the
fundamental principle of idea/expression dichotomy, further aligned with originality
doctrine, that consists one of the most (if not the most) significant flexibilities that

copyright protection offers as to where to draw the necessary, decisive and pivotal line.

16 Ibid, pp. 167 - 168
7Seen. 11, p. 15



In other words, this essential division between an unprotected (by copyright) idea and
its protectable expression is exactly a policy (in itself), adopted in order to achieve an
effective balance, under which copyright -as property right- confers upon the author of
an original expression of an abstract and free exchangeable idea, the right to be

rewarded for his intellectual contribution.

1.2.1 The “Body” and the “Soul” of a Work: Fixing the Boundaries

Consisting either a “minimum” quid pro quo under the common - law perception of
copyright as a creation of statute, or the right to the absolute exploitation of the whole
economic value of a work under the property theory'® -enveloping, as such, copyright
with the mantle of human rights’ protection!®-, the operative event of the “author’s
reward” remains, in both cases, the “birthing” of a creative outcome, defined as the
expression of an intellectual creation?®, which shall be originated with the author. Here,
a clear distinction needs to be made, as unambiguously determined in both theoretical

and judicial contours.

18 Selsky, Eileen L. “Is Copyright a Property Right or a Creation of Statute”, Entertainment and Sports Law
Journal, Volume 2, 1984

19 As the right to property consists a fundamental human right -aligned with the “dignity and worth of the
human person"-, established by the 1948 Universal Declaration of Human Rights which provides, in article
17, that “everyone has the right to own property alone as well as in association with others”. The 1952
Protocol to the (European) Convention for the Protection of Human Rights and Fundamental Freedoms,
has further specified the right to property as the “peaceful enjoyment of one’s possessions”, while
dictating that “no one shall be deprived” of his property “except in the public interest” (article 1); this
fundamental declaration has been respectively adopted in the Greek Constitution (article 17).
In this sense, it could be argued that this “limitation” to the human right to property for the sake of public
interest- as established by the milestones documents in both international, regional and national level-,
has been pro rata enshrined in copyright law, where the absolute and exclusive right of the author is
respectively narrowed under the same purpose; this foundational objective is further pursued and
achieved, inter alia, through the division between an idea and its expression.

20 The definition of the protectable subject — matter of copyright protection as the “author’s own
intellectual creation” has been introduced as an institutional directive criterion (throughout the European
community) with regard to photographs, software and databases (2006/116/EC Directive on the term of
protection of copyright and certain related rights, 2009/24/EC Directive on the legal protection of
computer programs and 96/9/ Directive on the legal protection of databases). The Court of Justice of the
European Union has later elaborated both on the notion per se and its scope of application, declaring that
it uniformly and autonomously applies to all types and every single work.
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Copyright protection applies on the creation of a work, and not to the physical
carrier that “contains” this creation, as copyright does not protect a work as an
“external object in and of itself” but as “the embodiment of the author's interiority or
personality”, externalized and manifested as “oeuvre” 2%, It is exactly this clear and
functional separation between the materiality and the essence of a work that, beyond
implementing a required and appropriate division between copyright and property law
(as concentrated on differentiated subject - matters), it principally demonstrates the
core of copyright protection; starting from the premise that copyright does not bind
“every aspect of an author’s work”, and if a work is segregated between its corporality
and “psyche”?? -or the medium and the spirit “captured” within it-, copyright does not
protect a work as a thing but as an expression.?®> Consequently, the substance of this link
and its protection by copyright as the author’s right to an original expression,
demonstrate the consolidation of both originality as the “sine qua non” of copyright?*

and “idea/expression” dichotomy as its very essence.

21 Drassinower, Abraham, “A Rights-Based View of the Idea/Expression Dichotomy in Copyright Law”,
Canadian Journal of Law and Jurisprudence Vol. XVI, No.l, 2003, p. 13

22 As one may implement, in copyright law, the “theory of the soul” under its philosophical analysis; in this
sense, “phsyche” existed before and will survive the body within which it had been only temporarily living,
transfusing it, though, its immortality as “grasped by the Mind”. Indeed, “psyche”, as dominantly
governing the body during their “symbiosis”, is present and active in “all cognitive operations”, leading, as
such, to its reconsideration as the principal feature through which a “man’s or woman’s personality” will
be eventually characterized. Solmsen, Friedrich, “Plato and the Concept of the Soul (Psyche): Some
Historical Perspectives”, Journal of the History of Ideas, Vol. 44, No.3, 1983

B Seen. 20

24 As “copyright protection applies only in relation to a subject — matter which is original, in the sense that
it is the author’s intellectual creation”, thus the embodiment of his creativity and the reflection of his
personality as originally expressed. Under this context, the author shall exercise creative freedom -by
making free and creative choices- in the production (i.e. creation) of a work, stamping as such the creative
outcome with his “personal touch”. Consisting a qualitative and not a quantitative assessment, where
varying levels of protection are also inadmissible, originality -as uniformly and autonomously construed
throughout the European community-, consists the “sole criterion for copyright protection”. Stamatoudi,
Irini, “Originality under EU Copyright Law”, in “Research Handbook on Copyright Law: Second Edition”,
Paul Torremans (Ed), Edward Elgar Publishing, Cheltenham (UK) - Northampton (US), 2017, pp. 57 - 84
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As a result, the property — rights’ “infusion” in copyright law does not solely or merely
imply a “monopoly privilege” to its holder (under the oversimplification formulated by
its abolitionists), but it is the legal recognition of the “substantive relationship between
a person and a thing” under its classical identification as the right to use, acquire or
dispose of (any) property?®. Correspondingly, the incorporeal and even deeper and
stronger personal bond that inextricably aligns a creator with his intellectual creations
as an inherent and “parental” nexus, should be indisputably “honored” with an

equivalent (to property) protection system under copyright law.

In its traditional conception, as a corporeal control over tangible objects, it
involves the right to physically exclude non-owners from the owner’s property. In its
intangible transubstantiation, it is the right of the copyright owner to control and not to
lose the ability to control his own intellectual property?®, actualized by the “bundle” of
absolute and exclusive rights that the author -as the initial rightholder- deserves on his
copyrights; it is the rule of the author’s prior authorization and the right -in its economic
transfiguration- to derive financial reward from the use of copyrighted works by third-
parties?’. However, there is no exclusionary rule without an impeachment exception;
and in the field of copyright, the rule is not only tested but is, in effect, recrafted by its

exception...

%5 See n. 7, pp. 37-38, 40.

% |n terms of copyright, this intangible property is defined as an intellectual creation, a product of the
mind that supersedes the boundaries of a common idea, crafted independently from its author and
transmuted to a particular expression that bears his individuality, fulfilling as such the originality
prerequisite. Furthermore, the norm of expression implies by nature an externalization process,
conceived as the way that is communicated to the public through a specific order, selection and
arrangement. Stanton, Laurence A., “Expression and Originality in Copyright Law”, Washburn Law Journal,
Vol. 11, Issue 3, 1972, pp. 401 — 402. One could argue that this interpretation constitutes an alternative
implementation (or the origins) of the communication to the public right (as one of the copyright owner’s
exclusive rights over his works), while the specificity requirements, namely the distinct order and
arrangement as an expression’s component elements, resemble to the definition adopted towards the
copyrightability of databases as provided in article 3 of the 96/9/EC Directive on the legal protection of
databases. The same requirement of “revelation” is also adopted in Greek copyright law, under which a
work has to be manifested (namely communicated to the public) in any way, taking the form of “either an
embodiment in or on some solid material” or consisting “an act that only momentarily makes the work
accessible to the senses, especially to human sight or hearing”. Stamatoudi, Irini and Koumantos, George,
“Greek Copyright Law”, P. Sakkoulas Editions, Athens, 2014, pp. 21 - 22

27 Consisting the statutory expression of “economic rights” as the one type of rights conferred upon to the
copyright owner by copyright; in parallel, copyright protects the author’s moral rights over his intellectual
creations (in varying degrees between the common law and civil law copyright traditions).
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1.3 Exceptions and Limitations to Copyright: Reconstruction by Restriction

In effect, copyright is all about restricted acts, namely potential uses of a copyrighted
material that fall under the rightholder’s prudential acquiescence and consent, as the
means through which he will be effectively rewarded?® for his intellectual creations.
Simultaneously, though, it is also copyright per se that is (self)limited due to the
prevailing nature and overriding character of public interest, forming, as such, the
legitimate grounds for the justification of the thresholds imposed?® on the exercise of

the author’s rights (as -intellectual- property rights).

28 The author’s reward has been considered as to be motivated under two differentiated conceptions that
signify the diverging policies adopted in the common law and civil law traditions on copyright; according
to the “utilitarian” perceptive, it consists a ““kinitron” for the production of creative works for the benefit
of society”, thus converting copyright into an “opt-in system” under which authorization for the further
exploitation of a work will be affirmatively provided; in contrast, its “romantic” interpretation aligns the
recognition of the author’s reward with the principle of creativity per se, considering it as an expressive
dimension of authorship. Torremans, Paul, “Exceptions and Limitations in the Digital Era”, in “Copyright
and the Digital Agenda for Europe: Current Regulations and Challenges for the Future”: See n.17

2 The interrelationship and alleged overlapping between the rights of the author and those defined by
the norm of “public interest” constitute -especially under the common law perception of copyright- an
intertemporal debate on where this limit should be fixed. According to this view, the exclusivity afforded
to copyright holders constitutes the “unfettered ability to exclude others from using the copyrighted
work, no matter the social utility of the use”, allegedly circumventing the social goal of encouraging
creativity -especially in the light of online environment-, w