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ABSTRACT

This study provides a comprehensive and thorougleweof the essentials needed
to deal with the disputes encountered in the itigwnal hydrocarbon sector.

It begins with a succinct definition of hydrocarlspnexplaining how their
exploration forms a vast international industrye thl and gas or petroleum industry.
The study then analyzes the characteristics antdcpiarities of the oil and gas
industry, which render it not only one of the mettrant and dynamic industries in
the world, but also one of the most dispute-intemsit explains the reasons why this
sector has more disputes than any other business sad discusses how parties can
effectively manage that risk. The study covers skeeeral types of oil and gas
contracts, necessary for the comprehension of ¢ét®lpum industry’s particularities
and as regards the legal framework governing tbhesgacts, a section of the study is
dedicated to the customary law comprising legasadapted to the industry’s nature
and specificities, deriving from arbitral awardslanilfield practices and usages - ‘lex
petrolea’. The study also covers the kinds of dispwaddressed in the international
petroleum industry, the types of dispute resolutimechanisms available and
examines the reasons why parties in the industojdaltigation by assessing its
disadvantages. It then indicates the AlternativepDie Resolution (ADR) techniques
most preferably used by the participants in theustd, along with a thorough
analysis of their characteristics and respectiwaatages. The analysis of these ADR
methods continues through a specific referencbadreek Model Lease Agreement
for the exploration and exploitation of hydrocarban Greece, which provides for
multi-tiered dispute resolution clauses, includitigee different dispute resolution
mechanisms that must be exhausted at distinct stadating stages.

The study concludes by highlighting the importamiehow to properly draft
dispute resolution clauses and what to consideetticthat the determination of the
most appropriate dispute resolution clause showdys be made on a case by case
basis and finally, by highlighting the advantagéshe current trend of the industry-
the aforementioned multi-tiered dispute resolutfmocesses, which indicate that
arbitration and litigation are used as a last rtesfber exhausting more informal ADR
methods.
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1. INTRODUCTION

1.1. Hydrocarbons:

Oil, i.e. petroleum or crude oil and natural gaasfgare classified as fossils fuels
consisting primarily of hydrocarbons with the aduht of certain other substances.
Generally the term 'petroleum’ is used to mean bothnd gas, because both contain
hydrocarbon compounds and are often found in thedacation

The term ‘hydrocarbon'refers to the chemical makeup of oil and gas and
comprises a compound made up of carbon and hydrogered by the compression
of organic matter over hundreds of millions of yearHydrocarbons combined in
various ways can form solids, such as the aspkall topave roads, liquids such as
conventional liquid petroleum, and gasssch as natural gas, i.e. a mixture of
hydrocarbons in a gaseous state at normal temperaid pressure.

Therefore, oil and gas are also referred to as régarbons” and constitute
valuable resources hidden in the subsurface oE#reh. Hydrocarbon exploration by
petroleum geologists and geophysicists under tiemse of petroleum geology, forms
a vast industry extremely important from an ecormmeopolitical and several other
perspectives.

1.2. International Oil and Gas industry

The oil and gas industry is one of the most vib@md dynamic industries in the
world and encompasses a range of different a@s/iind processes, which jointly
contribute to the transformation of underlying pé&tum resources into useable end-
products valued by industrial and private customé@&isese different activities are
inherently linked with each other (conceptuallyntractually and/or physically), and

1 T. Boykett/ M. Peirano/ S. Boria/ H. Kelley/ Ectmana, /A. Dekrout./ R.OReillQil Contracts, How to Read
and Understand a Petroleum Contra@ustria , Times Up Press, 1.1 ed., 2012)

2 A. J. FaganAn introduction to the petroleum industry, (a TiagManual),(Government of Newfoundland and
Labrador, Department of Mines and Energy, Novem!9r)



these linkages might occur within or across indmdfirms, and within or across
national boundarie$.

Oil and gas is one of the most dispute-intensideistries in the world, with large,
complex and capital-intensive projects that have ltife spans, myriads of parties
involved and complex contractual agreements ofreskte duratiorf. Due to all these
characteristics of the petroleum industry, alonghwhe fact that circumstances,
economics, governments and parties invariably ahanghese international oil and
gas projects, the oil and gas industry is no seantg disputes. A dispute can be
defined as a disagreement concerning a mattenofféet, or policy where a claim or
assertion of one party is met with refusal, deoaiatounter-claim by anothér.

A dispute is considered to be international whemvblves parties in different
parts of the world. The oil and gas industry is imternational market, as
aforementioned, with the parties involved potehtidhaving assets scattered in
several different countries and has been familidln disputes from its very beginning
ever since the first drilled oil well.

Most of the contracts concerning the oil and gakustry, are long term in their
nature, involving multiple stakeholders, thereftiney can be particularly complex,
both from a technical and legal aspect. Petroleantractual disputes can cost oil and
gas companies millions of pounds, regarding theafipbut also in terms of both the
damage incurred to reputation and the potential risining future contractual
relationships. Both these consequences are likelgad to more severe, sometimes
intangible, impacts which may constitute obstadiéficult to overcomé’

Due to the collegiate character of the oil and gadustry, long-lasting
relationships are favoured and solutions are sowgtit minimum disruption to
existing relationships and projects. Thereforepulimg parties have no desire to halt
or stop their activities, and once the disputeesolved they wish to continue their
commercial relationships.

Disputes usually arise when an issue occurs whachrot been prepared for and
agreed on in the principal agreement between tlmBepasuch as a delay in the

8 Christian O. H. Wolf, “The Petroleum Sector Vafbair, University of Cambridge - Judge Business School,
(2009), http:// papers.ssrn.com/ (accessed Novefr})e2013)

* A. T. Martin, “Dispute resolution in the interiaial energy sector: an overview”, Journal of WdEiergy Law
and Business, (2011) , http://jwelb.oxfordjournaig, (accessed October 10, 2013)

® M.Alramahi, “Dispute Resolution in Oil and Gasrbacts” , I.E.L.R, 3 (2011) 78-85, http:// papsssn.com/
(accessed September 30, 2013)

® Ibid

" Ibid



delivery of equipment, maritime boundary issuesprablem with an indigenous
community or an unexpected pipeline incident, sasthe recent British Petroleum
(BP) catastroph® Further type of disputes arising from oil and gastracts, include
among others, disputes among operators, non-opgr@bd joint ventures in property
acquisition, exploration developments, supply andrketing arrangements and
construction projects. The potential for disputesalso heightened greatly by the
decreasing oil reserves in the shallow coastalwatiad the need for the industry to
seek previously untapped resources further afieidexample in the Arctié.

The international oil and gas sector is also a mglobal investor and makes up
the largest portfolio of international commercialdastate investment disputes in the
world. Disputes are therefore a significant risk thee international oil and gas
industry. The risk is not whether a dispute willsar but rather in how well a party
will be able to manage that dispute to get a satisfy result® Since it is impractical
for the petroleum industry players to discontinugy @usiness activities whilst
seeking settlement over disputes, they consides dritical to solve disputes in a swift
and effective manner along with avoiding public eation which would be
disadvantageous to the ongoing businesses. Conggqumarties need to continually
manage that risk from the inception of the deabtigh to the point when a dispute
arises and is eventually resolved, by deciding rtiest suitable dispute resolution
scheme.

The tendency among the petroleum industry is tolvesdisputes through various
forms of Alternative Dispute Resolution (ADR), thagoiding litigation, for several
reasons that will be underlined below. Before eathg the various types of ADR
techniques more frequently applied in the hydroearimdustry (three of which will
be assessed through the provisions of the GreekeMoehse Agreement for the
exploration and exploitation of hydrocarbons in €&x@), it is necessary to go through
an analysis of the several types of petroleum eatdr the most frequent types of oil
and gas disputes, as well as the new legal retgmpetrolea applied as a customary
law in the industry, which itself has evolved thgbuhe most preferable ADR method

in the industry, arbitration.

8 The “Deepwater” Horizon oil spill in the Gulf Mexico on 20-5-2011
® M. Alramahi, (supra note 5)
10 A T. Martin, (supra note 4)



2. OIL AND GASCONTRACTS

Hydrocarbon business activities are divided int@ twain sectors, i.e upstream
activities, which comprise of exploration and prolon and conclude with sales
transactions (crude oil or gas) and downstreanvidges, which include refining and
petrochemical production. It is also possible teniify an intermediate phase
(midstream) referring to crude oil and gas transgiomn, that takes place through
pipelines or in ships. These activities are allalggframed by contracts which are
usually international, due to the location of tlesaurces (hydrocarbons on the one
hand and infrastructure and economic and humanatayi the other) and the global
nature of the demarid.

Countries rich in natural resources are interestadsing their resources to obtain
funds for their social and economic development. drder to achieve this
development, many governments enter into contradts foreign international oil
(I0Cs) companies to develop and sell their oil as.gChoosing and negotiating the
right contract is vital importance to a governmeréfforts to reap the benefits of its
natural resource.

Governments have three options regarding the deredot of their natural
resources: They can create state companies fororexjpin, development, and
production, as in Saudi Arabia, Mexico, Venezu&d), and Oman. They can invite
private investors to develop the natural resourassn the United Kingdom, United
States, Canada and Russia. Finally, they can gsen&ination of these two systems,
as in Indonesia, Nigeria, Kazakhstan Azerbaijan*?

It is estimated by experts that for a large natweslource extraction project,
numerous different contracts will be required taldy operate, and finance it - all of
which could fall under the broad category of 'pletnon contract’. There may also be
myriad parties involved, including:

e governments and their national oil companies (NOCs)

' Carmen Otero Gaia:Castrilbn, “Reflections on the law applicable to internatiboil contracts”, Journal of
World Energy Law and Business, Vol. 6, No. 2 (2013jttp://jwelb.oxfordjournals.org, (accessed OetoR,
2013)

12 3. Radon, “The ABCs of Petroleum Contracts: LsgefSoncession Agreements, Joint Ventures, and
Production-sharing Agreements”, Chapter-3-readmageriall (2011), http://openoil.net, (accessedokmt 2,
2013)

B Ibid



¢ international oil companies (I0Cs)

e private banks and public lenders

e engineering firms, drilling companies & rig openato

e transportation, refining and trading companies, rmsaghy moré&’*

These contacts tend to have a relatively prolomyedtion due to the nature of the
activity and the level of investment, from at lefsgt or six years for exploration and
between 25 and 30 years for exploitation. Theselloes may usually be extended.
The type of contract as well as the way it is exdeinto and finally executed, are
determined by the duration, along with the divegrablic interests of the contracting
State™

The most important among these contracts is thebetween the government and
the 1I0C. This contract is most commonly referredbio the industry as &Host
Government Contractbecause it is a contract between a Governmentaandil
company or companies (that are being hosted) thrgugh this contract that the host
government legally grants rights to oil compan@sanduct ‘petroleum operations’.
This contract appears in countries throughout tbeddwnder several names such as
Petroleum Contract Exploration & Producting AgreeméE&P), Exploration &
Exploitation Contract, Lease Agreements, Concessimense Agreement, Petroleum
Sharing Agreement, Production Sharing Agreemenf[P%

There are three principal types of such Host Gawemnt contracts, which can be
generally characterized aSpncessior{old and modern type of concessignshere
the contractor owns the oil in the groumtpduction Sharing Agreement, whdre
contractor owns a share of oil once it is out theugd andService Contractwhere
the contractor receives a fee for getting th& @ihd in particular:

2.1. Concessions

Concessions are the "original" or oldest form ofrgdeum contract. Concession
agreements have evolved considerably since thewduction in the early 1900s as
one-sided contracts when many of the resource-nelions of today were

1% Ibid

5 carmen Otero Gaia-Castrilbn (supra note 11) p. 133
6 T. Boykett et al. (supra note 1), p 21-25

1 Ibid



dependencies, colonies, or protectorates of otlaessor empires. The modern form
of such agreements often grants an oil companyusixd rights to explore, develop,

sell, and export oil or minerals extracted frompadfied area for a fixed period of

time. Companies compete by offering bids, oftenpted with signing bonuses, for

the license to such rights. This type of agreenemuite common throughout the

world and is used in nations as diverse as Kuvaitjan, Angola, and Ecuador. The
host country benefits from this form of contraatotigh taxes and royalties, though a
state may also hold shares in the concession thrissigNOC in a Joint Venture with

the contractot®

2.2. Production Sharing Agreements (PSAs) and Seevtontracts

Production Sharing Agreements or PSAs and Servioatr@cts differ from
concessions, in that they do not give an ownersgipt to oil in the ground. This
means that the state, being the owner of the resaarthe ground, must contract a
company to explore on its behalf. Indonesia carcredited with the innovation of
Production Sharing Contracts in 1966. The governmefused to grant new
concessions and introduced the “Indonesian forrhatay widely known as the PSA,
in which the state would retain ownership of theoteces and negotiate a profit-
sharing system. The PSA recognizes that the oWipeod the natural resources rests
in the state but at the same time permits fore@mparations to manage and operate
the development of the oil field. This innovation came about at the same time as
many petroleum producing countries were gainingr theependence and was part of
the first wave of the so called resource nationaffs

Under aService Contractthere is no transfer of title at all. Unlike aA& Svhere
the oil company is entitled to a share of any gdetnm produced, under a Service
Contract, the oil company is just paid a fée.

18 J. Radon, (supra note 12)

1 |bid

20 T, Boykett et. al.(supra note 1)
2 |bid

10



2.3. Joint Ventures —Other combinations

There is another type of agreement, often considasea fourth type of petroleum
contracts, theJoint Venture’ Under the Joint Venture, the state through eonati
State-owned company, enters into a partnership andks together with an
international oil company or companies. The ventuey involve creating a jointly
controlled project company. In this arrangemeng, jiint venture itself is awarded
rights to explore, develop, produce and sell od gas. However, it is quite rare to
find any contract that fits entirely into one oéthforementioned descriptions, as oil
and gas contract types often blend into one ancther

2 pid

11



3. THE THEORY BEHIND THE NEW LEGAL REGIME - LEX PETROLEA

Transnational oil and gas contracts share spaamifigue particularities that cannot
be found in any other industry.

One of the main particularities of transnationak@eum contracts is that they are
long-term contracts.Petroleum agreements are consideeegrototype of long-term
agreements®® They respond to values that differ significarttign those set out by
the traditional exchange contract model that th@nal and international legal orders
have to offer. Traditional contract law, both irviciand common law systems, is
based on the contract model of the 18th centweyaishort-term contract designed to
allow the exchanges of goods and services and e sxtend serve the needs of
short-term transactions and thus not designed abwdéh the perverse effects of time
on contractual relatiorf$,

Parties enter long term contracts not only for @iqaar business but also to create
or preserve a relationship that will allow thenbenefit from, and preserve over time,
current business transactions at the same tim®wsto develop new onés. The
different players in the oil and gas industryafue maintaining a long-term
relationship built on cooperatidrparticularly with oil produceré®

Therefore, some scholars believe that long-ternrofetm contracts create a
contractual legal order of their own autonomousnfreational and international legal
orders which needs a transnational frame of reéerén serve as a fundamental legal
order that effectively serves the needs and intereSthe oil and gas industry, not
only by eliminating the legal obstacles that hindar and gas exploration and
production, but also by creating and imposing nelgs that guarantee the survival
and development of the transnational petroleum stigd’ Consequently, the
transnational petroleum community has witnessedpttogressive emergence of a

new transnational legal orddex petroleai.e. a set of new rules of a private origin,

2 A.Z. El Chiati, Protection of Investments in the Context of PetnwmlieAgreementsin Recueil des Cours,
Académie de droit international de la HayeMartinus Nijhoff Publishers, Tome 204, p. 43,23, 1988)

2 A.De Jesus O., “The Prodigious Story of the Letrélea and the Rhinoceros. Philosophical Aspetctben

Transnational Legal Order of the Petroleum SotiefyPL| Series on Transnational Petroleum Lavel. 1, N° 1

(2012)

% lbid

% C. Duvall H. Le Leuch/A. Pertuzzio/ J. WEAVERternational Petroleum Exploration and Exploitatio
Agreements: Legal, Economics & Policy AspéBarrows Company, New York, SecoRdition, 2009)

2T A, De Jesus O. (supra note 24)

12



specifically designed to govern petroleum contradtsese new rules, which in

practice compete with traditional state rules, o€ only governing the relations of
the transnational petroleum society but are ofteforeed by arbitral tribunals. They

are the ones that better satisfy the needs andegtse of the ever changing

transnational petroleum industry and they aspir@rtdact they are being treated as
rules of law) be as valid and binding as traditistate rules®

3.1. Lex Petrolea

As it was aforementioned, there is a body of liter@ arguing for the existence of
a specific regime, ‘Lex Petrolea’. This regime hieveloped through international
and national dispute settlement in the energy sdmib also through governments’
petroleum legislation, specific Host Government tCacts as analysed above, and the
petroleum industry’s business practices visiblgsimodel contract$®

When most practitioners refer to lex petroleaytieall to mind the Kuwait v
Aminoil case from 1982, which concluded that theiinational petroleum industry in
its disputes had “generated a customary rule \falidhe oil industry- a lex petrolea
that was in some sort a particular branch of a génmiversal ‘lex mercatoria’ or
Doak Bishop’s 1998 article which concluded, aftetharough examination of 25
years of arbitral awards, that the precedentialesadf those awards had ‘not yet
created a mature set of legal regulations, buadt teeveloped the beginnings of a lex
petrolea that serves to instruct, and in a cedairse even regulate — within broadly-
defined boundaries — the international petroleudustry’ 3

Moreover, the more recent article of Thomas C.Cild8H#? on the subject
summarizes and classifies the key substantivegsilaontained in all arbitral awards
published since 1998 that relate to the internatiaril and gas exploration and

% |bid

2 K. Talus/ S.Looper/ S. Otillar, “Lex Petrolea ahe internationalization of petroleum agreemenisu$oon Host
Government Contracts Journal of World Energy Law and Business, Vol. Blo. 3 (2012),
http://jwelb.oxfordjournals.org, (accessed Octabkr2013)

%0 Government of the State of Kuwait v Americandpédndent Oil Co (AMINOIL), Award of 24 May 1982,
(1982) 21 International Legal Materials (ILM) 976.

%l R. Doak Bishoplnternational Arbitration of Petroleum Disputes: &hDevelopment of a Lex Petrol¢xXIl|
YEARBOOK COMM. ARB’'N 1131, 1998)

%2 7.C.C. Childs, “Update on Lex Petrolea: The Cauitig Development of Customary Law Relating to
International Oil and Gas Exploration and Produttidournal of World Energy Law and Business, vaiaB
(2011), http://jwelb.oxfordjournals.org, (acces§xober 20, 2013)

p 214-259

13



production industry, serving as an update of Doah®&p’s groundbreaking 1998
article. Both the aforementioned articles primarigied on a number of published
arbitral awards from state investment disputesn@lwith a couple of commercial
arbitration awards, to draw their conclusions oe theaning of ‘lex petrolea’ and
their underlying thesis is that the published awamdating to the international oil and
gas exploration and production industry have crbaélex petrolea’ or customary
law comprising legal rules adapted to the industnature and specificiti€s.Unlike
the courts, the world of international arbitratiennot bound by precedent which
means that decisions of arbitral tribunals arebneding on other tribunals. However,
in practice, arbitrators make their decisions integt and not in a vacuum. Counsel
use precedent in arguing their cases and arbiraéber to precedent in writing their
awards. The practical result is that precedentlied on in international arbitration
and a lex petrolea has developed accordirigly.

Therefore, in some respects, lex petrolea reflebess common law of the
international petroleum industry. Much as Unitedt& common law came to inform
business contracts before being incorporated mdUniform Commercial Code and
adopted by most State legislatures to regulatenbasitransactioris,many calls have
been made for a more formalized arbitration protedsuild a lex petrolea to govern
cross-boundary petroleum transactichs.

Unfortunately, given the confidential nature ofeimational arbitration and the
scarcity thereof of such published awards, alongp wie unwillingness of some oil-
exporting countries to recognize internationallycagnized arbitral boards,
international commercial arbitration awards arefof little help in establishing the
regime of a lex petrolea. As a result, the deteatiom of the lex perolea of the
international oil and gas agreements and the despatising therefrom is primarily
found in the oil and gas industry’s business pcastwhich are recorded in the model
contracts, both model contracts used between 10@s‘rmodel Host Government
Contracts’ , the guidance notes, commentary anearel arising from such models.
The manner in which the industry develops its ma@deitracts is the most thorough,

% Jbid

3 T. Martin, "Lex Petrolea in the International @ihd Gas Industry”, in R. KING, Dispute Resolutianthe
Energy Sector: A Practitioner's Handbook (Globe lzangt Business 2012)

% K. Talus et al. (supra note 29)

% See, eg, LE Cuervo, “OPEC From Myth to Real{8008) 30 Houston Journal of International Law 4335
(‘Advancing the construction of a true lex petroleauld only contribute to international investmeantd
cooperation’)

14



documented and peer-reviewed process for intemaltioil and gas agreements and
thus the most credible source of lex petrolea fmhsagreement¥.Notwithstanding
the existence or not of a Lex Petrolea, certairermdtional best practices are
increasingly visible in international petroleum tacts regardless of the transaction
locatior?® (best oilfield practices).

As already mentioned, lex petrolea is most ofteéaldished from decisions arising
from disputes within the international oil and ga&stor, as this is where the contracts,
legislation and treaties that affect the petrolaattor are tested and interpreted.

To conclude with, lex petrolea covers a wide areaternational law, given the
size and significance of the oil and gas industtycan be viewed either as the
application of international law to the hydrocarts@ttor or as a specific legal regime
that has evolved in order to meet the particuladseof the international oil and gas
sector or as both. The growing development of ketxglea in areas such as boundary
disputes, human rights and environmental claimmase akin to the former, i.e. the
application of international law to the oil and gaector, whereas the areas of state
investment disputes and international commercisputies are more the latter, i.e. a
customary law of the international oil and gas eethat has been adapted to the
industry’s nature and specificities. Regardlesshef adopted view, lex petrolea has
significantly affected a great deal of internatiopablic and private law as we know
it today and as it directly impacts on worldwidé and gas disputes, it subsequently
affects the way companies and governments conbattdil and gas operatiofis.

87 A. T. Martin (supra note 4)
% K. Talus et al. (supra note 29)
%9 A. T. Martin (supra note 4)
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4. TYPES OF OIL & GASDISPUTES

Disputes in the Industry can range from maritimaurimtary disputes between
States through oil and gas trading contract disgptte offshore construction and
pipeline disputes. There are essentially four typlegdisputes found in the petroleum
industry, specifically:

4.1. State versus State disputes

These are primarily boundary disputes concernithgmmd gas fields that cross
international borders and most of them are locatednaritime waters. Strictly
speaking, they only involve governments since dhgy are able to claim sovereign
title and resolve boundaries with their neighbogiratates. Nevertheless, oil and gas
companies get indirectly involved in such disputé®n they are granted concessions
that straddle disputed boundary lines. I0Cs areesioms asked by developing
nations to fund the dispute costs, and provide @aid legal expertise to aid in
resolving such boundary dispute. IOCs therefored niee be familiar with these
disputes in order to manage them properly when firey themselves involved in

one?°

4.2. Company versus State disputes

These are often called investor—state or statesitnvent disputes. They occur
when governments significantly change the ternth@fbriginal deal or nationalize or
expropriate an investment. The investor (in thisegaan 1I0C or a consortium of
IOCs) can base its claim on its investment contf@gta production sharing contract
(PSC) or risk service agreement) or an investnmeaty, or possibly both. Most treaty
claims are made under bilateral investment tre@BéBs), negotiated and ratified by
two sovereign states. There are currently more tBaH00 BITs involving
approximately 180 countries in existence throughth# world. There is one

multilateral investment treaty of significance t@toil and gas industry, the Energy

“ Ibid, p.3
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Charter Treaty. Such disputes are not particuladgnmon with international oil

companies. But when they occur, they involve lasgens of money and therefore
have a significant impact on the company. I0Cs khtherefore seek qualified legal
advice on how to structure their investments inrtfzest favourable manner and draft

the dispute resolution clauses in their host gavemt contract§®

4.3. Company versus company disputes

These are usually called international commerdaputes. There are two
subcategories of disputes occurring between enswgyanies. The first subcategory
IS amongst joint venture participants in contractsh as:

. Joint Operating Agreements

. Unitization Agreements

. Farmout Agreements

. Area of Mutual Interest Agreements

. Study and Bid Agreements

. Sale and Purchase Agreements

. Confidentiality Agreements.

The second subcategory of disputes is between topgrand service contractors
for the following kinds of agreements:

. Drilling and Well Service Agreements

. Seismic Contracts

. Construction Contracts

. Equipment and Facilities Contracts

. Transportation and Processing Contracts.

These disputes make up the majority of disputeshith oil and gas companies
more frequently get involved in. They run the fghmut of size, complexity and

financial significancé?

“L bid, p.3-4
“2 bid, p.4
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4.4. Individual versus company disputes

Finally, a number of situations exist where individualgiate claims against oil
and gas companies. The first is when an individudfers a personal injury and
begins a tort claim against a company. The secwoadpgof claims by individuals
arise when promoters of oil and gas deals allegg thave an interest in a host
government contract and the accompanying joint aip& agreement, sometimes in
the context of a claim of tortious interference d&yhird party. The final group of
claims regards agents or consultants who demandngraty under their agent
agreements for winning a government contract foorapany. A series of arbitrations
have taken place over the last 50 years where coephave refused to pay their
agent based upon corruption allegations after segtine host government contréct

“ bid, p.5
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5. DISPUTE RESOLUTION METHODS

Since the oil and gas industry constitutes one haf most dispute-intensive
industries in the world, it becomes increasinglypartant to have clear methods of
dispute resolution which detail the choice of forand the choice of la#?. It is more
beneficial to focus on drafting efficient dispugsolution techniques to manage the
discord that appears to be an inseparable part hef petroleum industry
relationships’®

Players in the petroleum industry consider critited resolution of disputes in a
swift and effective manner along with avoiding pabttention which would be
disadvantageous to the ongoing businesses. Comdgqubey must decide the most
suitable scheme and at the same time, still abtegiatain the ongoing relationship.

As the oil and gas industry is a heavily regulatetlistry, it is often necessary to
have decisions from the court on a point of lawpitective or injunctive remedies.
Thus when a dispute arises, litigation procedurg beunavoidable, at least for the
aspect of the dispute for which an order is necgsséstorically, litigation has been
the medium of choice to settle disputes based ewalue of money involved and the
assumption that a court judgment would give cetyaiklowever, for the reasons
outlined below, litigation may not be the most abie method to serve the needs of
the oil and gas industry, therefore the tendencgragrthe industry is to resolve the
disputes at hand outside the court through varfouss of ADR (alternative dispute
resolution)?®

ADR is generally defined as the use of a neutriadl tharty -with no stake in the
outcome of the dispute- to facilitate the resoltmf disputes outside of a formal
court of law.*” This broad definition includes a wide range ofqadures, which can
be used separately or in various combinations. givecipal distinguishing factor
among the various ADR procedures is whether théralethird party has the power to
impose a solution on the disputants or merely &ssige disputants in arriving at their

own solution. Procedures, in which solutions angpdsed, such as arbitration, are

4 M.Alramahi, (supra note 5)

4 | \W. Moore/ D. E. PiercgA Structural Model for Arbitrating Disputes Undgre Oil and Gas LeaseNatural
Resources JournaVol. 37 (1997)

6 M.Alramahi, (supra note 5)

47 K. K. Kovach,ADR - Does It WorkpSouth Texas College of Law, Advance Civil Litigatilnst, 1989)
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called adjudicative or decisional procedures. Rtaces in which the parties, assisted
by the neutral third party, work out their own da@as, such as mediation, are called
consensual or non-decisional procedures. Therealse certain procedures which
contain both consensual and adjudicative charatitesiin varying combinatiorfs.

Before evaluating the various types of alternativgpute resolution techniques
more frequently used in the hydrocarbon industtyijsiuseful to mention some
reasons against the adoption of litigious procegiby the industry players.

5.1. Litigation

Litigation may not be a promising route to provaelear jurisdictional path for
resolving disputes in the oil and gas industrytfe reasons outlined below:

Time consuming process

Courts are slow in arriving at decisions in disguterought before theffl.
Litigation may even lead to temporary stoppage oflnfor years. Since the oil and
gas industry involves huge investment, each dai wit production as a result of a
dispute may result in losses of millions of dolidtsFurthermore, the parties in
litigation have no control over the timeline of thecess, thus a dispute may not be
resolved for a great length of time during which #xpenses involved will continue
to spiral higher! On the contrary ADR offers a faster means of résgldisputes?

Xenofobia - Neutrality concerns

Due to the international nature of the oil and gelustry, contracting parties are
usually domiciled in different countries where trego usually have most, if not all,
their assets and properyThe main concern for a company facing such a tksjsu
the prospect of the litigation taking place in twurts of a foreign country, where
proceedings will be conducted in a foreign language according to a foreign law
system. Contracting parties do not trust the coemt or independence of the judges

in these countries, because there is always a wbatya foreign court may have a

48 J. Shade, “The oil & gas lease and ADR: A magiamde in heaven waiting to happerhe University of
Tulsa, Tulsa Law JournaBOTulsaL.J. 599 (1995)

49 P, RobertsGas Sales and Gas Transportation Agreements Piina@pd Practice(Sweet and Maxwell,
London, 2004) p 313

% M Ross, ‘Dispute Management and ResolutiotnGordon and Paterson (eds), Oil and Gas Law-Cnirre
Practice and Emerging TrendBundee University Press (2007)

51 M.Alramahi, (supra note 5)

52 P. Roberts (supra note 49) p317

%3 M.Alramahi, (supra note 5)
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level of xenophobia against a foreign compahiinder ADR, contracting parties can
chose a neutral ADR institution in a neutral countr

Rigidity

The particularities and the peculiar needs of teggeum industry may not be
met, in certain circumstances, by the rigid procesduthe court follows> For
instance, where a key witness to an oil disputebsoad, the courts (with few
exceptions) will have to hold the case until theness is able to attend. On the
contrary ADR being more flexible can receive histitaony by correspondence.

Lack of expertise

The parties in litigation have no control over tappointment of the judge,
therefore they will suffer uncertainty and worratltthe judge and court involved may
lack the necessary expertise to deal with the sab@ithe dispute and time may be
wasted in conveying the relevant knowledge or Wigrreng the matter to third party
for an expert opinion® On the other hand, the parties to a dispute stdiior ADR
can select a facilitator with particular technioalother expertise in the subject matter
of the dispute who can deal efficiently with thetjzallarities of the disput¥’

Lack of confidentiality

Litigation is typically conducted in public and peedings and judgments are kept
in public records. Depending on the nature of tlepuwte, this could be potentially
damaging to the company's reputation and affeat theestor relations and market
shares. Such publicity would even allow potentiampetitors an insight into the
company's contract and perhaps give them a corweetitige in future bid® On the
other hand, ADR methods are typically confidential.

Lack of finality

In litigation, the Judgment of the court is genlgrdlvith limited exceptions)
subject to appeal, therefore there may not be inmateedtlosure for a dispute with
consequent greater expense, whereas the decigindered by the facilitators under

an ADR method are usually final.

* Ibid

% P. Roberts (supra note 49) p317
M.Alramahi, (supra note 5)

P. Raoberts (supra note 49) p318
M.Alramahi, (supra note 5)
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Cost

Litigation is generally more expensive than alténeadispute resolution process.
However, the term ‘general’ is used due to the tlaat arbitration, in particular, may,
at certain circumstances, cost much more tharatitg.

Enforceability In terms of enforcing a court judgment in forejgnisdictions, this
option may not be suitable unless bilateral redammiand enforcement treaties exist
between the parties' countries of dispute. Forams, the New York Convention on
the Recognition and Enforcement of Foreign ArbitPabards 1958 (New York
Convention) provides an extensive enforcement regiar arbitral awards. Most
industrialized nations are parties to the New Y@davention (it has been ratified by
142 of the 192 countries which are members of thiged Nations, although it should
be noted that states with significant oil and gasources have not ratified the New
York Convention, including Angola, Iraq, Libya anBlierra Leone). No real
equivalent for enforcement of court judgments exist

Maintenance of relationship®Valdenotes that any litigation makes it much more
difficult to continue a relationship thereafter digethe fact that court processes are
adversarial in nature and breed mutual antagoffisifihe participants in the
petroleum industry are repeat players and it ighmir interest to preserve their
relationship€® Such maintenance can only be accomplished throBgiR

processe&?

5.2. Alternative Dispute Resolution procedures

There are several ADR Procedures, which are coioveaily applied in the oil and
gas industry and include inter alia negotiation, diagon, technical advisory

committee, expert determination and arbitration:

% Ashurst LLP, “Governing law and dispute resolutioclauses in energy contracts” (2011),
http://www.ashurst.com (accessed November 1,2013)

80 T.W. Walde “Mediation/ADR in Qil, Gas and Ener@jyansactions: Superior to Arbitration/Litigatiorofn a
Commercial and Management Perspective” (2003)p:/Miww.ogel.org, (accessed November 4, 2013)

® M. Ross (supra note 50)

52 H. Brown/A. Marriot ADR Principles and Practicondon, 2nd edn, Sweet and Maxwell, 1999)
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5.2.1. Negotiation

Goldberg, Sander, and Rogerdiispute Resolution: Negotiation, Mediation, and
Other Processes (1992)efine negotiation as “communication for the pwgaf
persuasion®?

Negotiation is a non-decisional process, adversariaature, in which parties to a
dispute discuss possible outcomes directly witthedher. Parties exchange demands
and proposals, make arguments, and continue treusgi®n until a solution is
reached, or an impasse declared.

An agreement may or may not contain a negotiatimuse and negotiation
between the parties at the time of a dispute usli@ppens as a matter of course. It
can be formalized as part of a multi-step dispwgsolution process. If so, the
agreement needs to set a clear time frame when gtaphis finished. Otherwise,
failure to complete one step can be used as anabgbd get to a binding process. It is
the least expensive resolution method and potgntia¢ most commercially viable.
However, negotiation requires the full co-operatidrihe parties and a great deal of
objectivity and detachment in the parties’ behaviororder to avoid negative
emotions and entrenched views that usually getenatay of a settlement. Therefore,
mediation should not be the only dispute resolutiwethod relied upon since it may

result in no resolutioR?

5.2.2. Mediation

Mediation is also a non-decisional process thatleyspa neutral/impartial person
to facilitate negotiation between the parties talispute in an effort to reach a
mutually accepted resolution through a negotiatttiesnent. This person is called a
mediator.

Mediation is a process close in its premises toot&gon: “mediation is an
assisted and facilitated negotiation carried ougtiird party”.®® Parties can employ

53 5.B. Goldberg/F. E. A. Sander/ N. H. Rodg@ispute Resolution: Negotiation, Mediation, andestRrocesses
(Boston, Toronto and London®&dn, Little, Brown & Co, 1992)

% A, T. Martin (supra note 4)

% Goldberg at al., 1992 (supra note 63)
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mediation as a result of a contract provision, biygbe agreement made when a
dispute arises, or as part of a court-annexed proghat diverts cases to mediatf8n.

The mediator should have no direct interest incitnaflict and its outcome, and has
no power to render a decision. The mediator hat@lawver the process, but not over
its outcome. Power is vested in the parties, wieotlae architects of the solution and
have control over the outcome. The mediator’s i®l® listen to the evidence, help
the parties understand each other’s viewpoint cBggrthe controversy, and then
facilitate the negotiation of a voluntary resolatido the case. In general the
mediator’s role is to steer the process away fragative outcomes and possible
breakdown towards joint gaifi5.

One of the advantages of mediation is that it hétesdisputing parties preserve
their ongoing relations after their dispute is nge® since the agreement —
settlement is by consent and none of the partiesldthave reason to feel as the loser
of the case. Mediation creates a foundation foumasg the relation after the
particular issue has been resolved, it may theeelmr very useful for petroleum
disputes, where the maintenance of the ongoing-degn relationships is of vital
importance. There are other additional advantafj@sediation, such as its flexibility
- it can be adapted to meet the needs of the padiging the process and in
formulating a solution- its informality, and conéidtiality.®®

Furthermore, mediation is faster and cheaper #raitration® and has a high
success rate of settleméft.

Mediation can cost less than 5 per cent of thé @ban arbitration dealing with a
similar dispute, take less than 15 per cent oftitme of an arbitration and have a
success rate in the 75-85 per cent range. Howdgspite these obvious advantages,
it is still not frequently used in internationalsdutes for a number of reasons
including lack of familiarity with the process, féifences in culture, language and
values, and the large distances separating theegdrtFurthermore, successful

mediation requires compromise from all the pariieglved and some disputes

% The ABCs of ADR “ A Dispute Resolution Glossary’, http://www.ilr.cathedu (accessed at November 18,
2013)
57 “Mediation in Oil and Gas Law Disputes”, http:itm.lexisnexis.com/ (accessed November 25, 2013)

% Jbid

8 A. Timothy Martin, “International mediation: avaving market’in A Rovine (edContemporary Issues in
International Arbitration and MediatigiThe Fordham Papers (2010)

0 “The Fourth Mediation Audit: A Survey of Commercislediator Attitudes and ExperienceCentre for
Effective Dispute Resoluti¢g@EDR), London(2010)

A, T. Martin (supra note 4)
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simply do not lend themselves to compronffsEinally, unlike other forms of ADR,
mediation is not a legally binding process andetsults only become binding with a
signed settlement agreement, thus it should beidenesl as an adjunct and not as a
replacement to a binding process, such as intemetarbitratior>

As regards the rest of the most frequently used Ab#Rhods in the hydrocarbon
sector, i.e. the technical advisory committee, expetermination and arbitration,
they will be assessed specifically through the lfdranalysis of the dispute
resolution clauses of the Greek Model Lease Agreéner the exploration and
exploitation of hydrocarbons in Greeé&,which provide for all three of them.

2 bid p.7

3 Ibid p.7

™ Draft Model Lease Agreement, Greek Ministry afvifonment, Energy & Climate Change - Directorate o
Petroleum Policy, Athens (YPEKA, 2013)
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6. HYDROCARBON EXPLORATION IN GREECE

The process for the granting of exploration anddpobion rights for hydrocarbons
in Greece is regulated by Law 2289/1995 (the "Hydrbons Law")? which
harmonized the Greek legislation with the Europ&mgulation 94/22 EC. This
framework was applied during the first round ofigsients in 1997.

Recently, the Greek State amended the abovemedtiame by introducing Law
4001/2011° in order to create a more appealing investmematé and to attract
serious investments which will stimulate the exptam activities in Greece.

An extensive number of provisions have been amendeéd most important the
introduction of a new regulatory authority, the lldaic Hydrocarbons Resource
Management S.A’ (HHRM S.A)).

The right for search, research and exploitatiorhyfrocarbons existing in land,
below lakes and underwater on which the Hellenigpu®éc correspondingly
exercises its dominance or dominant rights accgrtinthe provisions of the United
Nations Convention on Law of the Seas, as such natfied by virtue of Law
2321/1995, exclusively belongs to the State andxescise always regards the public
interest. The management of the said rights onlbehthe State is exercised through
the Hellenic Hydrocarbon Resources Management (HHB&tablished by virtue of
new Law 4001/2011, actually in formatidh.

For the first time, all of the rights and obligat® relating to the research,
exploration and production of hydrocarbons are eecsin an independent State
authority, the mission of which is to act on belwdlthe Greek State and manage said
rights and obligations. Previously, the managenwnthese rights and obligations
were granted to the State-owned companies (original DEP S.A. and after to
DEPEKYS. A.), the main activity of which was thenemercial operation in the
upstream oil market

S Law 2289/1995 “Prospecting, exploration and exatn of hydrocarbons and other provisions” (Gameent
Gazette Issue 27/A/8.02.1995).

8 Law 4001/2011 “Operation of Electricity and GasHyy Markets, for Exploration, Production and traission
networks of Hydrocarbons and other provisions" (&awment Gazette Issue 179/A/22.08.2011).

" Law 2289/1995 "Prospecting, exploration and eigion of hydrocarbons and other provisions” (aaded
by Law No0.4001/2011), art.2 par.1

8 Kyriakides Georgopoulos/ Daniolos IssaiaSreek legislation on hydrocarbdnsKGDI Law Firm, Athens
(2012)
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In order to promote the production of petroleuntGireece, the Greek Government
has prepared and published a Model Lease Agreemcerserve as a basis of
negotiation with international oil companies to doat petroleum operations in
Greece, thus contributing towards the general emandevelopment of the country.

This Model lease agreement is actuallgomcessioragreement because under its
provisions (pursuant to paragraph 10 of articld the Hydrocarbons Law), the Greek
State acting through the HHRM S.A. (referred toLassor’ in the agreement) grants
to an International Oil Company (referred to ass$ee’ in the agreement), in
accordance with the terms and conditions thererflusive rights to carry on
Petroleum Operations in the Contract Af2aThis Model Lease -concession-
Agreement and its clauses draw from internatiomdfqteum industry practice and

hold no surprises for international petroleum conips:

" Draft Model Lease Agreement, (supra note 74)lafScope of the Agreement’
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7. ADR CLAUSESIN THE GREEK LEASE AGREEMENT

7.1. Multi-tiered dispute resolution clauses

The current trend in the petroleum industry indésaain increased use of multi-
tiered dispute resolution processes, especialipternational contracts. The process
involves resolving disputes through multi-tierecspdite resolution clauses which
provide different dispute resolution mechanismdistinct and escalating stages. The
multi-tiered dispute resolution clause may takeoear forms®

In particular, the Greek Model Lease Agreementalyt provides for a Technical
Advisory Committee (TAC) as a dispute mechanismmsegiing of an equal number
of lessor and lessee nominees, to monitor the lpatrooperations. If the Technical
Committee is unable to reach agreement on theioevsf the matters specifically
submitted to it, then these matters shall be referto a Sole Expert for final
determination. Finally, in case any dispute, ratatio the Agreement, is not to be
referred for determination by a Sole Expert or & $&xpert failed to be appointed or
the Sole Expert’s decision is appealed on a pdiraw, then the dispute shall be
finally settled by arbitratiofi"

7.2. Technical Advisory Committee (TAC)

According to an axiom of modern business practice,investor of money gains
the right to manage how the money is spent. Degspite in the case of modern
petroleum practice (particularly when the I0C isitctactor to the government- as is
the case in most lease agreements for petroleunorakpn and exploitation- and
does not have equity rights to the crude oil orgrasluced in the national territory), a
Technical Advisory Committee is establisiféd.

The TAC is not a joint management committee sif@government contributes
no funds to the petroleum operators. it is a fofndiscussion where any technical

8 M. Alramahi, (supra note 5)

8 Draft Model Lease Agreement, (supra note 74)24r3‘Sole Expert Determination and Settlement of Dieglut
8 T. Walde/ M A. G. BunterThe Promotion and Licensing of Petroleum Prospecfigreage (Kluwer Law
International, 2002) p. 276
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and other matter may be discussed in informal @sbamongst the technical and
other experts from both the government and 10CsSitle

Under the Greek Model Lease Agreement the appointraed functions of the
TAC are provided in its art. 4. In brief, this cointtee is staffed by three
representatives, i.e a chairperson and two othesops appointed by the Lessor
(Greek government acting through the HHRM S.A) #@mée representatives of the
Lessee (I0OC). Meetings are held approximately everge months and its specific
functions shall be*

-to oversee the conduct of the Petroleum Operabgribe Lessee

-to review the Work Programme and Budget submitiethe Lessee and consider
proposals for the revision of specific featuresébésubmitted by the Lessor

-to review any Appraisal Programme submitted byltbéssee to the Lessor and to
monitor the implementation of the Appraisal conedcthereunder

-to review any Development and Production Programuotemitted by the Lessee
to the Lessor in connection with a discovery of awercially exploitable
Hydrocarbons

-to review the Estimated Production Schedule subohitwith each Work
Programme and Budget relating to Exploitation Opena

-to review the accounting of expenditure and thénteaance of operating records
and reports kept in connection with the Petroleuper@tions for compliance with this
Agreement; and

-generally, to assist the Lessor in the exercifet®o functions under this
Agreement.

Therefore, the disputes more likely to be resolveithe TAC regard issues such as
the locations and objective of exploratory wellg results of wells and conclusions
to be drawn from them, the Application for ConsenDirill, The Development Plan
and the Application for a Production License. Othe¥as likely to cause controversy
may be the valuation of crude oil and natural gasitization agreements and
contractual stabilization provisions. Furthermomatters of Good Oilfield Practice or
of sound Environmental Operation will be debatethin TAC®

8 |bid, p. 317
8 Draft Model Lease Agreement, (supra note 74)4a4 ‘Technical Advisory Committee’
8 T. Walde, et al. (supra note 82) p. 318
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In the event that the TAC is unable to reach ages#ran the revision of a work
programme and budget considered by the Committderuirticle 4.4(b) of the Lease
Agreement, the matters in issue shall be referedatSole Expert for final
determinatiorf®

Some IOCs regard the TAC as a threat to their memagt autonomy. In fact, the
IOC is always constrained by the provisions of tmomtract which stipulate that
certain work must be carried out to certain statslaand a degree of government
oversight is implicit.

However, the TAC is actually of benefit both to gavnent and the IOCs. Its
advantages are in particular: a) that the Governiseseen by the public and press to
be involved in the petroleum operations, b) the Igxihs a friend in the government
through their joint membership of the TAC, c) Gaveent is obliged to defend the
IOC in public debate and d) Controversial issues ba discussed privately and
resolved before they reach the public domain antbine the subject of political
maneuvering’

Consequently, it may be considered that the TA@ase of a help to the I0C than

a hindrance.

7.3. (Sole) Expert Determination

Several types of international oil and gas agreésnancorporate Expert
Determination or Sole Expert Determination (diffgrderm for the same ADR
method) to resolve technical disputes arising datireg to these Agreements. Sole
Expert determination was first used as a mechamsnvaluation, but increasingly
has been used as a dispute settlement mechanisticulpaly adept at resolving
technical disputé$ in areas such as the Development Plan, Maximuri&ft Rate,
commercial reserves, Good Oilfield Practice andrenwmnental standards.

Sole Expert determination is also an adjudicatii@RAmethod, inquisitorial in

nature, whereby the Sole Expert may reject bothiggaviews in favour of his own

8 Draft Model Lease Agreement, (supra note 74)4at0 ‘Technical Advisory Committee’

87 T. Walde, et al. (supra note 82) p.277

8 g.P. Stultz-Karim, Hugh Fraser Intl. Legal Conantly, ‘Expert Determination in International oil &as
Disputes: The Impact of Lack of Harmonization insBees Classifications Systems and UncertaintyaseRre
Estimates’,Society of Petroleum Engined2007), http://www.onepetro.org, (accessed Noverdbe2013)

89 T. Walde, et al. (supra note 82) p. 284
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view. The decision is binding unless it is agregdhe parties at the outset that the
determination will not be.

In the context of petroleum disputes the Sole Eixigausually an expert petroleum
consultancy or consultant, or a legal or finan@apert such as well qualified
economic analysts, major firms of accountants, ruege engineers, testing
laboratories and the lik&.

In Sole Expert determination the disputants enjatomomy in choosing their
umpire and agreeing on the rules of procedure iamelihes. Thus, the Sole Expert is
appointed by the mutual agreement of both partiesrder to evaluate the disputed
matter and to rule whether either sides’ proposainterpretation is scientifically
correct or in accordance with Good Oilfield Praetior the Agreement. The Sole
Expert’'s decision is based upon his/her knowledge avestigations rather than
persuasion by the parties, even though he/she magduired (or he/she may request)
to receive submissions from the parties, thereforthe event that neither party is
correct, the Sole Expert may suggest an alterntive

In the event that neither party can agree on timiapment of the Sole Expert
there should be a provision in the agreement tl@vs a professional institute or an
independent appointing authority, to nominate al-gpedlified neutral consultant to
serve.

A number of international institutions, such as tB€ International Centre for
Expertise, provide lists of experts and administeservices in this area.

Apart from the Sole Expert, the Terms of Refereot¢he Sole Expert are also
agreed between the parties prior to his/her app@int. Sufficient time and money
need to be allowed for the evaluation and determoinaby the Sole Expert and an
opportunity to debate the conclusions with bothtiparmust be provided. It is also
necessary for maximum disclosure of data to takeg3?

However, without any statutory or other externshnfework of rules or
supervision applying to Sole Expert determinatimarty which is uncooperative or
which for tactical reasons wishes to ‘drag its'feah delay such agreement for weeks

% H. R. Dundas, ‘Perspectives of Dispute Resolutitiie UK Oil & Gas Industry’, ABA journal “interniinal
litigation quarterly”

%L T. Walde, et al. (supra note 82) p. 318

92 A, T. Martin (supra note 4) p.8

% T. Walde, et al. (supra note 82) p. 319
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or even month&! On the other hand, an individual expert's abitiitycontrol the Sole
Expert determination process is critical to timestcand reliability of outcome--much
more so than in other forms of dispute resolutidvere there are external rules and/or
supervision. An effective Sole Expert will establia clear, robust and sensible
procedure which gives each side a proper oppovtufitpresenting its case whilst
also keeping the volume of submissions down tcagaeable level and ensuring that
a decision can be given within a reasonable fine.

Consequently, the Sole Expert Determination, a&suah less structured process
than arbitration, is much less costly, it does me¢d to be so international and the
whole process is much less vulnerable to the ckafeviolations of national
sovereignty. Furthermore, the cost of the Detertionais usually borne equally by
both parties so that recourse is not resorted thy-mily and to encourage
conciliation?®

Both parties to the dispute must agree to be bduynthe decisions of the Sole
Expert and, unless otherwise provided in the agee¢nthe determination by the Sole
Expert, under several national laws, could be didychallenged on the basis of a
mistake of law or on the grounds of fraud, biaghat the expert has answered the
wrong question or has otherwise materially depdfrtsuh his or her instruction¥.

Finally, the Sole Expert need not give reasonshisther decision, which allows
for confidentiality in the procedure.

Unlike the other adjudicative processes of litigatiand arbitration which are
“default” procedures for oil and gas dispute retofu® the choice to use Sole Expert
determination is a matter of privity of contracheldecision of a Sole Expert is not
enforceable as an arbitration award, as it doesaflainder any known international
framework such as the New York Convention. It cafy de enforced as a contract
between the parties in court systems around théddWb€onsequently, the methods
of enforcement, more frequently used in Sole Expdetermination are: a)

% J. Williams, “Expert Determination: no panateternational Energy Law Revie{@008)

% lbid

% T.Walde, et al. (supra note 82) p. 319

9 J. Williams, (supra note 94)

% H. J Brown,/A. L MarriottChoice and Timing of Process Use in H J Brown, AridArthur, ADR Principles
and Practice(Sweet and Maxwell Ltd, 1999)

% A, T. Martin (supra note 4) p.7
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Termination or action for damages for breach okagrent, b) Stay of proceedings,
until process followed or c) Specific performarite.

Considering that it is essential for the industoykieep any business activities
running whilst the disputing parties seek settleim@ser disputes, it is common for
the parties to choose Sole Expert determinatiom ang other mechanisms, as its key
features such as informality, flexibility, speeckliance on the independence,
neutrality and expertise of the Sole Expert, allfmw the parties in the industry to

preserve their commercial relationships.

7.3.1. The Greek Model Lease Agreement approach

The Greek Model Lease Agreeméfitaccording to the three pillar (or multi-tiered
as aforementioned) dispute mechanism it has adpptexhse the TAC is unable to
reach agreement on the specific matters referrég poovides for resolution through
Sole Expert determination.

The whole mechanism and provisions for the resmiutby Sole Expert
Determination are stated in its art. 24.

It is worth mentioning at this point, that the Geddodel Lease Agreement has
adopted some variations from the abovementionedrgty applicable provisions in
the petroleum industry, regarding Sole Expert Deteation, the most important one
being the process of the appointment of the SopeeEx

It is provided in its art. 24.2 (a) and tf)that unless the parties agree otherwise,
the appointment of the Sole Expert and of the @dteve Sole Expert (in case the
former is unwilling or unable to accept such appoent), will be made by the
Lessor, i.e the Greek state represented by the HISRM in accordance with articles
n 2.1 and 2.2 of the Presidential Decree No.12/6.

One of the key elements, in fact the quintesseat@ll ADR methods is party
autonomy. Because of its private nature, ADR aBoparties the opportunity to
exercise greater control over the way their dispairesolved than would be the case
in court litigation. In contrast to court litigatipthe parties themselves may select the

100 R, Middleton Young , “Expert Determination”, hifsww.findlaw.com (accessed December 13, 2013)

11 Draft Model Lease Agreement (supra note 74)

192 1bid. art.24.2 (a) and (b)

193 Greek Presidential Decree N0.127/96, “Lease temhghe right for exploration and exploitation of
hydrocarbons”
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most appropriate decision-makers for their displieaddition, they may choose the
applicable law, place and language of the procesdimcreased party autonomy can
also result in a faster process, as parties are tioe devise the most efficient

procedures for their dispute, as well as matedat savings®*

Therefore, as is the case for all ADR methods, otte Expert determination as
well, the disputants enjoy autonomy in choosingrthenpire and agreeing on the
rules of the procedure.

Consequently, the Greek model agreement by nominaiie selection of the Sole
Expert to one party and specifically to an indegendtate authority with the mission
to act on behalf of the Greek State, violates dmtypautonomy provided by the ADR
mechanism of Sole Expert determination.

Furthermore, a Sole Expert determination clauskusially specify that absent an
agreement as to the identity of the expert, heste be nominated by an independent
appointing authority’® This is also not the case with the Greek modeleagent, as
it leaves the nomination of the Sole Expert toltbssor-State in all cases.

Under such circumstances, recourse to Sole Expetérdination by the 10C-
Lessee, under the Greek agreement, may actually mawifference than recourse to
litigation, whereby the judge is a civil servantmoated by the Greek State. IOCs,
when contracting to such international petroleumeaments, prefer ADR for the
resolution of potential disputes, because they ob tnust the competence or
independence of the judges in foreign countries.

According to all the aforementioned, such a nonmmatmade merely by the
Lessor- Greek State, unless it is made in gooth faitd after consideration of both
parties’ interests, is likely to deter I0Cs fromndacting petroleum operations in
Greece.

However, the Greek Agreement offers the alternaforethe parties to choose
differently, as it particularly states in its a®4.2 that the provisions therein shall
apply ‘unless the Parties agree otherwise€Consequently, the parties in such
agreements in order to manage the discord of eeeleslationship, should focus their
drafting efforts on mutually agreed and efficiemspaite resolution techniques that
meet all their needs.

104 «ADR Advantages”, http://www.wipo.int (accessBdcember 13, 2013)
195 3. williams, (supra note 94)

34



7.4. Arbitration

Finally, the Greek Model Lease Agreement, as thal fstage of its multi-tiered
dispute resolution process, foresees that in tlentethat a dispute is not to be
referred for determination by a Sole Expert undeicke 24.1; or has been referred to
the Sole Expert whose decision is appealed onrat pbiaw; or if the Lessor has not
appointed a Sole Expert (or, as the case may taplacement Sole Expert) within the
prescribed time limits, then the dispute shallibally settled by Arbitratiort®®

Arbitration is a decisional proceeding, governedcbwytract, in which a dispute is
resolved by an independent, impartial and neutd@idacator, called an arbitrator,
chosen by the parties, whose decision the partage hAgreed to accept as final and
binding*°”. Arbitration can be entered into by agreement attifne of the dispute, or
prescribed in pre-dispute clauses contained in ghgies' underlying business
agreement® Several major factors must be taken into consiieravhile designing
an arbitration clause such as the nature of dispube identity of the parties, the
choice of forum and choice of law, the scope of dhatration and the location of
assets?

Arbitration has become the principal method of dispresolution in the petroleum
industry, where the parties' relationships are attarized by long-term agreements
and their success is highly dependent on co-operatespecially in cases of
international contracts spanning many countries.

The principal advantages for arbitration are:

Party autonomy

Arbitration can be tailored so that it is approt#ito the contractual circumstances.
Parties can agree on a procedure suitable forpgheifee dispute which arises. They
can decide in which country the arbitration wilkéaplace, thus providing for
determination of disputes in an independent couillyyan independent arbitrator, or
panel of arbitrators. They can also decide on #gall seat (the lex arbitri) of the
arbitration and the language to be used for thpqae of the dispute hearing. They
are not constrained by the application of couresuilvhich are intended to be

1% Draft Model Lease Agreement, (supra note 74), 24t3‘Sole Expert Determination and Settlement of
Disputes’

7R, Bales“An Introduction to Arbitration”,Bench & Bar, Kentucky2006), http:// papers.ssrn.com/ (accessed
November 13, 2013)

1% The ABCs of ADR(supra note66)

199 M. Alramahi, (supra note 5)
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appropriate for any possible commercial disptitaherefore, arbitration provides the
parties with neutrality and relative flexibility tesolve the disputes privately outside
a national court system. However, this flexibilisylimited by the extent that it needs
to be associated with a legal systErh.

The parties will decide whether to follow an ad tasbitration or an institutional
arbitration. Institutional arbitration entails thepervision of the arbitral process by an
institution, such as the International Chamber om@herce (ICC) in Paris, the
London Court of International Arbitration (LCIA),h¢ Stockholm Chamber of
Commerce (SCC), the American Arbitration Associat{®AA) and its international
arm, the International Centre for Dispute Resolufi€DR), etc:*?

In Ad hoc arbitration the parties manage themselMs arbitral institution
oversees the process by supervising the condubedrbitrators and the parties. The
most popular rules governing ad hoc arbitrationtaseUnited Nations Commission
on International Trade Law (UNCITRAL) Rules and cg&nthe parties in ad hoc
arbitration are provided with the freedom to deaheevery aspect of the procedure,
they can either opt for the UNCITRAL Rules or ewemduct their owr**

Choice of arbitrator

Arbitration is attractive to those in the oil andsgindustry, as the parties may
select a neutral arbitrator or tribunal of arbirat with specific expertise in the
subject matter of a dispute or with the procesarbitration, which in practice is
different from any national court system. In litigan there is always the worry that a
court will not have the necessary expertise ancemapce. The tribunal's decision
will be binding on the parties and is final, sorthas no right of appeal unless
otherwise agreed by the parties.

Confidentiality/Privacy

Contrary to court proceedings which are publicesavexceptional circumstances,
and statements of case and judgments are pubNheiaale, arbitration is private.
Hearings are held in private and awards are gdper@minfidential (a notable
exception is in the context of investment disputediere awards are usually
published). Privacy and confidentiality are of paoaint importance to the petroleum
industry, not only with respect to the final awabdi also in relation to information

10 Ashurst LLP, (supra note 59)
11 M. Alramahi, (supra note 5)
12 Ashurst LLP, (supra note 59)
13 |bid
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generated or produced in the course of proceedingsome cases, parties may wish
by the very existence of arbitration to be protédig an obligation of confidentiality.
However, identifying and defining the extent of amiyligation of confidentiality in
arbitral proceedings appears to be rather contseleSince arbitration is private and
litigation public, when a party to arbitration seeto challenge or to enforce an
arbitral decision in court, a dichotomy appearse Btatus of an arbitral award is
something that only the courts can determine. Toezeif the judge gives a reasoned
decision for enforcing or refusing to enforce abitaal award, there is a serious
potential for the details of the arbitration to Keaut through the rendering of the
court’s public decision, thereby losing confidelityain those matters'*

Enforceability

Under the New York Convention on the Recognitiod &mforcement of Foreign
Arbitral Awards 1958, arbitral awards are enfordeab most trading nations across
the world. A national court may, however, refusedoognize an award if the process
or law used to reach the award does not conforthegrocedure and law of the seat,
in line with art.V para.l of the Convention. On tlentrary there is no real equivalent
for the enforcement of court judgments. Therefoame, arbitral award is more
enforceable for international contracts than a cpaigment, and courts do not like to
interfere with such determinationa

Costs and speed

Arbitration is traditionally perceived to be fasterd less expensive than litigation
and can lead to a more tailored and creative ceimliuto suit the parties' interests
than litigation. Arbitration has been utilized irany high profile oil and gas cases and
is also used in industry and company standard acistand model clauses. However,
large companies who are often involved in jointtuees may be reluctant to engage
in arbitration and occasionally prefer a differemtethod to resolve disputes.
Moreover, in the event of arbitration against aeawment, there is a high risk that
there will be retaliation and hence arbitration mmay be the best option. It is argued
that in complex disputes, with substantial issuefact which require determination,
arbitration can be as time consuming, expensive fanchal as litigation. It can

114 M. Alramahi, (supra note 5)

115 SeeEmmott v Michael Wilson & Partners LEA008] EWCA Civ 184; [2008] Bus. L.R. 1361, whetdas
held that judicial interference “should be kepatminimum and the proper role of the court wasufapsrt the
arbitral process rather than review it”.
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involve procedural complexity, unpredictability aledial challenges to jurisdiction or

competence of proceedinyf$.

16 M. Alramahi, (supra note 5)
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8. CONCLUSION

The petroleum industry displays unique particulesitdue to its transnational and
multifaceted character that cannot be found in @itmer industry, rendering it one of
the most dispute-intensive industries in the woldtential disputes must be properly
managed, otherwise they could undermine the ecanonaibility of petroleum
projects. Therefore, the oil and gas industry nesgufast and cost effective dispute
resolution with the least possible impact on openatand relationships between the
industry participants, as the maintenance of bgsimelationships after the resolution
of any dispute is imperative for the industry.

Planning for the disputes that arise from inteoral oil and gas agreements is
essential for the long-term success of an intesnatienergy project. Parties therefore
need to begin addressing potential disputes froandtlafting of their agreements to
the appointment of the adjudicators of their diggutEfficient drafting of dispute
resolution techniques will mean the difference teemsuccess and failut¥.

Litigious proceedings cannot meet the particulaeds of the industry, thus
players in the industry tend to opt for specificthogls of ADR. The most commonly
used technique in the oil and gas industry is Aabibn.

Determining the most suitable and effective dispuésolution method for
petroleum disputes is a quite difficult task, thtiee most appropriate dispute
resolution scheme should always be determinedaasa by case basis, depending on
the particular circumstances of each case. Theeafuhe dispute, the identity of the
parties and the location of assets are only sontbeofnany factors which should be
taken into account when deciding which form of digpresolution scheme is more
appropriaté!®

However, it must be noted that the current trendhef industry indicates that
arbitration and litigation are used as a last rtesfber exhausting more informal ADR
methods. It was often held that war was “ultimaoraegis”, the final resort of the
King. So it is with litigation and arbitration. Raation of disputes between
government or its entities and the internationalestor-IOC is fraught with

17 A, T. Martin, (supra note 4) p.32
118 “parties the oil and gas industry”, http://wwwiaacher.net (accessed December 18, 2013)
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difficulties and they are likely to be concerneduat subjecting themselves to the
jurisdiction of the local courts?

It is more common to opt for multi-tiered dispusselution processes, such as the
one provided by the Greek Model Lease Agreementhvimcludes progressively
technical advisory committee, expert determinatama finally arbitration. Such a
multi-tiered process can improve efficiency and dowhe cost of the dispute
resolution process, as it acts as a filtering peoghere only serious and complex
disputes are resolved by arbitration and less cioatpd disputes are addressed at a
lower level, for instance through the TAC or Sobgé&rt determination, thus saving
time, energy and monéy’° After all, if government and 10Cs are obliged ésart to
Arbitration, their contract is already terminateddatheir relations have seriously
broken down and may never be restored. In suchsa ttee necessary equilibrium
between government and the |IOC may never agaimaprand day-to-day business
will become extremely difficult if not impossibfé?

19 T, Walde, et al. (supra note 82) p. 318
120 M. Alramahi, (supra note 5)
121 T, Walde, et al. (supra note 82) p. 318
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