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PHEX Lo TENETACRET A EEROBRVL DL LTRESNSE—F, EEOBEEHER
AGERIE, SHARBEOMBICEITIND L) TELRTEMED, HEFREEROHRT ) & L
BILHEATVDEEWV) ZEdbh b,

M, SHEZHEOTRE

BB, 0L RHEBARE - BEROBERMOL ) FIZoWT, 0 AAEED S DRKIC
DWW, England &% JCICHRETT 5,

1. Fi&
Financial Services and Markets Act 2000 45 5 513, FRO L) CHET S :

5 The protection of consumers.
(1) The protection of consumers objective is: securing the appropriate degree of protection
for consumers.
(2) In considering what degree of protection may be appropriate, the Authority must have
regard to—
(a) the differing degrees of risk involved in different kinds of investment or other transaction;
(b) the differing degrees of experience and expertise that different consumers may have in
relation to different kinds of regulated activity;
(c) the needs that consumers may have for advice and accurate information; and
(d) the general principle that consumers should take responsibility for their decisions.
(3) “Consumers” means persons—
(a) who are consumers for the purposes of section 138; or
(b) who, in relation to regulated activities carried on otherwise than by authorised persons,
would be consumers for those purposes if the activities were carried on by authorised
persons. :

20, BEEOFERAIIOWT, (1) T—RE@wERX, (2) T W50y R 7, RELM#K, =—
AL o TREDEEFRELSL I L, Lidvi, HCHAEFKAFEH SN L W) ZEIRES
NTBY, CHEBIZALHEOV -V EHENEDL LN DREEEZ DI LN TE D,

%3, 201044 A 8 HIZHZ L7, Financial Services Act 2010 {¥, _€ Financial Services
and Markets Act 2000 55 5% (2) (b) DHBICTROL I LELEEMLT, HEEHTIZOW
THEL TS,
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“any information which the consumer financial education body has provided to the Authority in

the exercise of the consumer financial education function.”
L L, SOXIBEEERICHELOHDEIRDOAENEINATVES %,

2. Common Law
FRETIE, —HREIIC caveat emptor (EEEER L) ORAIMPYTIIT D, €MBEEIEZ, &
Al LTHEZCH LTHARE 2RI L3k 3hTni,
LirL, W oh0pistad 5 1,
(D misrepresentation
BEBHEOANENLH 556
QBHEMCHHEBEE 5 ERITHE
O LBIEHB B> TV 5H4E (Cornish v. Midland Bank®)
@IEz2B% (fiduciary relationship) %3 2356 (k)
ORIEEHT—EDHE (Hid)
©@%E M EHBEIHEL LN TWABEA (UK Code of Banking Practice)

3. Equity

LR®, @OBEIOVTHRT B,
(1) fE8#&H L 3Ma»

Equity FOFEFR & IE, PHEEICBWT, EEHHATHISEM L7 Common Law TIAHHE
ENBVI AL TOE/HTH-TH, EHXLHFORMPOHMFEIF R ONLNEHEI Lord
Chancellor (23t L CEBA A S, ZhyERENTHHFMLL, Common Law & IS O
KR o72bDTH b,

FETI 19 RSB IIH— S, RETH BFRBIIMI LM LMHE ST
7255 BETHFORNIKRELEHRL DL, BERIT, ZiL&4% 2% Equitable Remedy & L
TIHERE% D Common Law Remedy & KB &N 5 7% &, Common Law & Equity &, JEKEIZ
BB ZKEFRIZR> TV 5,

fE5E13 Equity AR O RE L-RENLEFHETH Y, FKEKIIBWTIZ, Common
Law LOBETH L LW ERBHRIIREODDTH S L) OPBEDBEHIZE->TWV5 7,

BEICBWT, SHENTREZ N LTE) #BIE, [ER%FK] (fiduciary duty) &\ bh,

23 Ross Cranston “Principles of Banking Law” (Clarendon Press 1997) p223

24 [k, p221-225

25 [1985] 3 Al ER 513, 520. ,

26 WO [7 172y vy — (B3R O] (FEM, 1999 4), p27

27 WEHEMIA [EHEEERAEARR] (FEM, 1996 4), pll. ~7XL, BH=#HLTEFVIN
A YROFET 5o RIHIE 26, p7l.
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ZONEIZ [%EE (fiduciary) OHAMICHHE, ... (FOMMERALT) FIREETEL
5%, HEOMBEJBELIMKT 2B EBTE RO RV, JhUE, B S #FE
FHIFT (Courts of Equity) ®ERIZDTHS | B L N b,

ZLT ZOX)LERBERIBGHN, BEEUAC BN I B L LT, ST RBEIC
BHIND LI h o720, [1ERB4R]) (fiduciary relationship) DEETH 5,

O [ERBMFR] £v) EEICOWTIX, England OEHFTE, COEBEZBOMNICEET S
7201, BB —MNERERAA T I adhorz] 2L, ERICYH, [ERBRIITE o 2BEIC
REXN, LARNICHALTWADDTHERE TRV, ¥F, equity LOREEE 2 5NBT:
HOERX (formula) ISBER V] P LHHRINTVS L) IZ, B, AREENICHVSH
TEIBMELDTH S,

(2) BERBEROBEROIH~DEH

AR D X 912, &K, equity BHFTTH 5 KEERFHHFT (Court of Chancery) DEHEMEIX
common law EOEFEBERIIERIELVIZTTH S,

LAL, 1825, KEERHAMI, FRMROEEELH VT common law L0 E#BF
RATHEHCEY, EOZ LI o THLOFERELINK L% B0 X )2, EEMED
EEVEBRIATON R Do 2HRIIE, [FRBKRDS, BRI, KEEFRHBTOSEEL
ROFERELTHELLZLV)BEEIHLZ L LERTER Y,

BEEEBOEER RS common law EOBEEBRICERN SNBMOr — AL LT, 1708 4
O Burdett v. Willet B4 2 2351 F b b, T 2T, BEMEOMIY - BIEREREY, MEO
WEIBLANOKEDOI2DICHWONIZOTHE, ZDEHICLT, BELOREEFRE
common law FOEFBERIGERL, £/, 20X LBEHANCELERERLZEZRGE LA
LV HIBIEGRSR A ICER ST T o iz,

(3) ERRBERDOEE

RO L2, BREAKOTREN —BRIUERIZIN TRV, LS. Sealy DLLT D434 3 43
FRTREEDBEII R b,

Od rEH equity L, MMOFIIRET 2B E L HE T 5 H1R

28 Bray v Ford [1896] A.C. 44, p51.

29 Goff & Jones, The Law of Restitution, 5" ed. (London, 1998) , p713.

30 English v. Dedham Vale Properties Ltd. [1978] 1 All E.R. 382, p398

31 MHE [RREBCBT2ERMROER -4 F) ZHAFAEEFRLE LT—] (REEE, 1997),
p7.

32 2 Vern. 638.

33 L.S. Sealy, “Fiduciary Relationships” ,Cambridge L. J. 69 (1962) , p73. FIFRIC DV TIZBTHE 31,
pl3 £ BHIZ L7
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@b HEN, MOBEPL—EDORBORTEEKESL, TOFEDLDITHTHILEFER
7o 4%

@bdED, MOEDO-OIRETHHIRY - BoNMEEEERL, $20& Thiio&
BMPEANZIIELTH, TNOEREROBEROHEY &A% SN Dk

@ Undue influence (FUBJE) OEBEOBH % %IT 5 BH%

@iz, AANRbo THELEREL TCVWIE—RIIHTRIELOT, REA, L SHO
U, AR, BRAN S22 0or73) —I12A% %

@3, BEOEHZELRVWREAN, F#EL, SHOEMRXTH S,

@Iz T, #%iRT 575 Actual undue influence (BREDRYUEIE) 25% T presumed
undue influence ST 5354 13 equity LOFEERICR2 2 L T2HHmTH S, T L
“C, "relationship of trust and confidence” H37F1E ¢ 11, presumed undue influence H3FF1E
THEARENDLSDTH 5,

H45) - #ES7 L 7> "relationship of trust and confidence” DFl & L Tid, HEKBEENTVWHFD

MR, FHELEEKENY, BROZHELIRBESRRETH S,
B, JUTELBEZOBR Y RRFEM IO L) RBERIELVE STV,

= D@ TV "relationship of trust and confidence” (22T, —fLBEIRTOERBERER
FENBERERD S, Sealy DHETHEBY, —#HNLEKRTORERBEME = fiduciary
relationship & "relationship of trust and confidence” L IZB%5bDTH b, /2L 21F, —#KHY
WIHEZBBROREL SNAERANEREBADOBEFRIE, "relationship of trust and confidence” I1Zid
LA, BEMIEEE L EEOBRIE, — BN ERTORBRBMRIIIZHE LR VA"
relationship of trust and confidence” {21354 T 5 & &N b %,

% 1, "relationship of trust and confidence” i3, EZENERMHRICELICHEBENLIMET
FTHRVEVIZ LIRS S,

ZLT, 2o 2 X3 5H#%, “relationship of trust and confidence” 2SI T 5 7281213,
—HYUEEISMMEBEZ I L TERLBL I TREY T, BESZOBRZEMNL TGN

34 [k,

35 Allcard v Skinner [1887] 35 Ch. D. 145.

36 Bullock v. Lloyds Bank [1995] Ch. 317

37 Wrightv. Carter [1903] 1 Ch. 27

38 Thomson v. Eastwood [1877] 2 App. Cas. 215

39 National Westminster Bank v. Morgan [1985] 1 All E.R.821

40 Mackenzie v. Royal Bank of Canada [1934] A.C.468

41 Re Coomber [1911] 1 Ch. 723.

42  Allcard v Skinner [1887] 35 Ch. D. 145. ; Nottidge v Prince [1860] 2 Giff. 246.
43 HiHE 31, p200 ; AiHITE 33



FARHF LR, [3kBsk] 2%

FETHICRLIZENETHEL) 2N DL L VLETHD 4

(4) equity 1= & B

PERTE22E 912, equity EOFETELE, 4% common law FOERBEZETH-TH,
BRBARPEOLNLBETIE, HPRPHEREOBELLLELLPOYBZFZHFETLEND
HRHEEREZL2bDTH S,

OFEHEE T £ 5 Undue Influence

* Lloyds Bank Ltd. v. Bundy*

RATHY, BT LT Undue Influence 2T L7 & SNiz) —F 4 ¥ 7 - r—2i%, 19754
@ Lloyds Bank Ltd. v. Bundy T& 5.

DT —ATE, EBBRRY, BFH, BEOLHOL1500 0HT (XHASLEEMII %L
TW2) DODEAEDORBENHLL Bofziz, FITOHEYEDLS [HELEMBRELTD
LREVWERBFIADEELYR—FTEERA] Lvbh, HCOMET 5 EMIIHFES S
E LT ZOB, STOHELEY, BFOFROFEHSIICOVWTHHHB LD 72, HFED
2EROFHE X, KB, REOHGIHFE»OHFTIEREZEYE, TOIL2HTIRMLT
W22 &6, $#474% Undue Influence 2 T L7z & W) RSB &, R|ITHVIhz KEL W
Ry, BGHIEDHENS & S,

—& B9z, AT & BE OB {R 13 Relationship of trust and confidence Tit 7%\ ¥ @ T,
Presumed undue influence (213324 L 7\ 2%, relationship of trust and confidence ® # 7 1) —
WZH725 L LTHGIPBYEINIZDTH 5,

72721, 9 0E ) OFHETHS Denning i, Unequal Bargaining Power D EH % B &
LTE Y HIF, Thid, #i83 % Unconscionability DEEHIZ D435 H D ThH HHS, & OFEEIT,
National Westminster Bank v. Morgan®® @ Scarman 2 [HE I OB EIIODWTHEE S5 2 3
— R BT A LERIE L] P EBFEIRTWS,

OBIED 7 — A

EHEE DMETEE DT L 72 Undue Influence iCDWTEE (BH LOEELEL) ThbLiE
B %o

* Barclays bank v. O'Brien®

Sexually Transmitted Debt DREF & U THE I FHEIZEY LTSN L DA D 1994 4 OH 5]

44 FiHHE 31, p20l.

45 [1975] Q.B.326

46 Sir Eric Sachs & Cairns #$E

47 National Westminster Bank v. Morgan [1985] 1 All E.R.821
48 [FE

49 #ivE 31, p206

50 [1994] 1 AC 180.
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Thbo

AETiX, OBrien K7%, HAORETH2RH0OIC, RFLAMETSH L EFICHRIELIEK
LYHELBRE L0, 208, EBRIE, BEEOZVIELETH LD, FIZE, £60,000
PHIHREELTHO0THE R EEHB LTV,

£ AT, Hidh L7: Lloyds Bank Ltd. v. Bundy” O35, %k, REOMITEBTIE, &
HEHETHEER, BEEACHLT, T AZIZonTHBAL, RIEANPZOELLEH
BERTCHEHTLIEREREL, PLTHLFNIIOVTRVYH HEEIT, M L-AELI O
EEBAXITINLRATHIIIIRET L L) IChoTW %,

% 72, Jack Committee @ "The Report of the Review Committee on Banking Services Law™ %
3T, ERNV—E LT "Good Banking — Code of Banking Practice” % 1992 F(Z#ilxE L7z
0D ThHol

Z0 Code 2k DL, HEW, HENHLT 1) WEIPLEL) 2REICDOVTERNRE
HERMTAL, i) MILBEEBLILERBHILIDTHo %

%L T, Barclays BITTH, ABHRXBVT, A —I ¥ -0 BFEUEICED L) RV — V& B
FILEDEREZE - TR 2,b ST, YEHIEOELEIE, HHLEY, AWELHRA
HIFHEFIZ OBrien RKALEHSELLWH BDTH S,

AT, BEEARTICL-T, YFEAHEIFERICMHINLI &Y, AR, [EH,
%@ Undue Influence ¥ 7213 misrepresentation (2 & o THiks L7z b 072 » LHRETIITE R
W] EREEH LT,

ZhIZH LT, Browne-Wilkinson Wi, REOEFIZOWTR, #HEAWIRZZEEL T, X
1% B4R A% Presumed Undue Influence @ BIFR TR &) HIFIHEER * 212 LoD, HHA L
U2 E DO RIERHERRMALIED R VEEL LTOE (ABA—K RAEY y TVHED)
ORFEE, SATICREICERLFRERL TRRLRVEV)I I LEDNT Y RAEZEZHNER
ELZHIART, BUTOLIICHRL,

FEBADORERLER L RET 2541, 1) RIEAFEDN, EL528HEHFICIS, undue
influence % misrepresentation DR Y L fTHIZ L o TRIERZWE L L2OTEVERY, AT
Hbo i) RIANES, £/ AEEHIZL S, undue influence % misrepresentation H DAL 7
THBICE o TIRIERMEZ LA, BEER, RIEASY, FELELSLELLIZATH
CHARBRICL o TIREREHE LI LR T 5 72 DIZ A E % reasonable step ZEE L 2T id R
5%, FhEE--5E1E, REASICEHEEENBELTVWL I LIZOWTERTHIL LE
W4 5, i) EA, kILREVFEENLAREZETI28HOBELHRT 50K 2

51 [1975] Q.B.326
52 Belinda Fehlberg, Sexually Transmitted Debt — Surety Experience and English Law- (1997) p206-207

53 BANKING SERVICES: LAW AND PRACTICE, CM. 622
54 RiiE 52, pl9s.
55 HiiE 40 B,
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ZNCEPT 2782 L2heE, SITRERLRISNG, iv) BEREOFE D 2HEER
WT, EEEPEZEOREFZMET A7/2DIC reasonable step 2B LA-E W 2di2id, E7-
LEBEORAK L 2VET, REASEPRIREEL - VAZOLBIIOVWTEEL, Bl
TRELIZLAIMELRILIBDELEILPLETDH S,

(5) Unconscionability

OB SN BT

FHUBEZDO P OBRERENL DT IATEY /B I TG E %,
Unconscionable bargain & LTI EEET S LY $7/2, Sexually Transmitted Debt %
WHT LZEEGRE LTHWSRL TV,

LaL, CZoOERE, REREHE T, Sexually Transmitted Debt (IZ2WTiZHVW LR T W
Ly 56,

Lloyds Bank Ltd. v. Bundy T Denning #1735, /N—>= 7« 87 —ORZEIZET L EZH %S
DEELE—MALL & 9 & L7-4%, National Westminster Bank v. Morgan TZ&E S L7z & & 1Tk
DBEYTHb,

72721, Credit Lyonnais Bank Nederland NV v. Burch¥ {28\ C, Millet HHE A%, B O
HVRHBED, FHETHLIRHOBEBLIUORROTRTOBHBIIOVWTHID 7T Y b %
BRIZERMET 5 &V BFIIZDW T, "Unconscionable bargain” 72 ¢ L TN %EE L, undue
influence & Unconscionable bargain (ZiZ B HEAT- EAH L L HR L2 DIZIEEIZET 5 %

HZ, A=AV T, 22—V =5V F® HF5TiE, OBrien B THE X172 undue
influence ML, unconscionability DEHE LTRE L TE -0,

@ Commercial Bank of Australia v. Amadio®

ZDY —F 4 ¥ F - r— XA, Commercial Bank of Australia v. Amadio T 5,

AT, EFLILeNT, EVRABRBRIZLVEVLA 7Y 725 OBREKFD,
BFORETHERMOEBLHRT L0 FOFREEIRME L — X150, RITIEES 5%
BETHHLBFPOMBOZIL LBV ZOHIZEYELZHLIAA T Amadio RIFLEHL, *
i, BFZTOFBICRRL, $50,000 DBEEM & OEBEEBEEEBL TV, £BI
BEEDO R VWHRTH - 72,

56 Lusina Ho “Analysis: Vulnerable Sureties in a Finance Centre: How will the Courts in Hong Kong
Respond to the Principle in Barclays Bank v O'Brien?” 26 Hong Kong L.J. 284 (1996 4E) p292

57 [1997] 1 Al ER 144

58 HiTE 56 B,

59 Peter Watts “Review: Restitution” 4 NZ Law Review 509 (2001 4F) p511

60 HiE 56, p290

61 [1983] 151 CLR 447
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FHIFTIL, REFEHE DO EITIE unconscionable TREES v & Lz,

B, BFOBIIOT AT — A5, FhRbACY, B, FR, F8, A %5
A, BIEORN, HEE, HamPEE L L1012t 2 L HSunconscionable Tdh b L ¥ T
WA, B 25T AT unconscionability # KT A LIEBRWVWTHA I L ENTVS B,

(® undue influence & unconscionability D&V,

COZOoDOBEAIE, undue influence 25, duress (3fiH) & & H1Z, RIEAFOMDHETIZD
WS H o722 EICEBT502% LT, unconscionability (&, EEEDOBOEEOMEN.
IEHTAZLLHHIN TV ¥,

7z, BEoEWE, #E, QAR HR. Fi ANE BH BEORMLELICL-TE
AR RSB H B, QHEFRFRIZOTIATHELZBLZ L, OBGIOKERENAL
E-REHEZLDIZEDHILETHD S,

TEHOREIZOWTIE, O% I, undue influence DT T, FICAFIRZRILHIZH B
CEEHHTEANEIDARE, @%RETIE, Bi#E D Presumed undue influence (ZDWTLE
|27 % Manifestly Disadvantageous Zff DI FEAAE, QFiE D Presumed undue influence O
undue influence OHEE DS, unconscionability DEERIIZIZ LT L H D RATH L wr %,

FHEKSO Lusina Ho BIEISIE, 29 L2252 TCHaB, BEEZEOEROVRILE VD
undue influence D EMHZRELZ IR 1 EA ) % DT, unconscionability DEEDHMEN TV 5
ELWHIERTH D,

4. &8

BE®D LIS, England Bk iE U e aE >y 0—[EHTIE, SMEBEOBEZIINT 535HH%E
BEEAE LTRORVWEV) BRICERTHELVWILV—=VED o Tnb,

FO—F, Vol AMERBREBEINLS, BELEOONCHFIFERELZTIHI L
BTE B,

COHE, RICRFEAKREICOVWTRRIZZADIE, Al L7, BGEatoBELED, KEZD,
SLEBEINTWEDOIZRHITAAT, BELEVIGHCHEBNICHFEL THRELS A28, (54)

62 Otto “A Barren Future? Equity's Conscience and Women's Inequality” 18 Melborne University Law
Review 808 (1992)

63 Anthony O'Donnell and Richard Johnstone, Developing A Cross-Curtural Law Curriculum (1997)
p35

64 iHE 56, p228.

65 HiMES6 p231

66 HiFE 56, p291.

67 [k,
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