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ABSTRACT

The p u rp o se  o f  t h i s  s tu d y  i s  to  compare th e  form s and fu n c t io n s  o f  
th e  up p er h ouses o f  s ix ,  s e l e c t  W estm inster--M odel p a r lia m e n ta ry  dem ocracies 
By "W estm inster-M odel" i s  m eant t h a t  form o f  p a r l ia m e n ta ry  dem ocracy de­
v e lo p ed  i n  G re a t B r i t a i n  where th e  governm ent o r ig in a te s  from th e  m a jo r i ty  
p a r ty  o f  th e  low er house .

The s ix  d em ocracies  to  be s tu d ie d  a re  Canada, A u s t r a l i a ,  th e  R ep u b lic  
o f  I r e l a n d ,  th e  I r i s h  F ree  S t a t e ,  and New Z ea lan d .

The h y p o th e s is  o f  t h i s  s tu d y  i s  t h a t  upper houses in  f e d e r a l  s t a t e s  
w i l l  te n d  to  have g r e a te r  power th a n  th o se  o f  u n i ta r y  s t a t e s ,  a s  i n  th e  
f e d e r a l  s t a t e s  th e  upper house i s  a b le  to  be u sed  a s  an a re n a  f o r  sp o k es­
men o f  th e  u n i t s  o f  f e d e r a t io n ;  i n  u n i t a r y  s t a t e s ,  th e  p o s s i b i l i t y  o f t h i s  
s o r t  o f  usage  i s  d im in ish ed , and any a tte m p t a t  e s ta b l i s h in g  p o p u la r  r e p r e ­
s e n ta t io n  i n  th e  upper house i s  l i k e l y  to  be re d u n d a n t o f  th e  low er h o u se , 
w h ile  any m ethod o th e r  th an  p o p u la r  r e p r e s e n ta t io n  w i l l  r e s u l t  in  th e  upper 
h o use  r e c e iv in g  a  low m easure o f  p u b l ic  esteem , o f te n  b e in g  accu sed  o f 
m isch ev io u sn ess  o r  h o s t i l i t y  to  th e  low er house and th e  governm ent.

The s o r t  o f  r o l e s  to  be exam ined w i l l  be th e  r e p r e s e n ta t iv e  r o l e ,  i . e .  
w hat s o r t  o f  c o n s ti tu e n c y , i f  any, does th e  up p er house r e p r e s e n t ,  and by 
w hat means (p o p u la r  e le c t io n  o r  o th e rw ise )  i s  i t  a b le  ±o r e p r e s e n t  i t s  con­
s t i tu e n c y ;  th e  l e g i s l a t i v e  r o l e  o f  i n i t i a t i n g ,  r e v i s in g ,  and v e to in g  l e g i s ­
l a t i o n ;  th e  o r ig in a t io n  o f m in is te r s  from  th e  upper house; and , where 
n e c e s s a ry ,  th e  r e a s o n s .f o r  th e  a b o l i t i o n  o f an upper h ouse .

.The r e s u l t s  su g g e s t t h a t  i t  i s  n o t  f e d e ra l is m  p e r  se  which i s  th e  
d e te rm in in g  f a c t o r  in  upper house s t r e n g th ,  b u t  r a t h e r  th e  developm ent o f 
a  s i t u a t i o n  where o rg an ized  p o l i t i c a l  p a r t i e s  a r e  .unab le  to  g a in  a  c e r t a in  
m a jo r i ty  in  th e  upper house .
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INTRODUCTION

A ccord ing  to M uir i t  i s  c o n s id e re d  a  tru ism  among w r i te r s  o f  p o l i t i ­

c a l  te x tb o o k s , f o r  in s ta n c e ,  W alte r  B ageho t, t h a t  th e  s o - c a l l e d  ’’W estern  

d e m o c ra tic ” form s o f  governm ent sh o u ld  be p o sse s se d  o f  th e  d o c t r in e  o f th e  

s e p a ra t io n  o f  pow ers, t h a t  i s ,  each o f  th e  th re e  b ran ch es  o f  governm ent, 

th e  e x e c u tiv e ,  l e g i s l a t i v e ,  and j u d i c i a l ,  sh o u ld  be in d ep en d en t o f  one 

a n o th e r .  I n  th e  U n ited  S t a t e s ,  r e c o g n i t io n  o f  t h i s  d o c tr in e  h a s  l e d  to  

i t s  c o d i f ic a t io n  under th e  f i r s t  th r e e  A r t i c l e s  o f  th e  C o n s t i tu t io n .  Ag 

i s  o f te n  th e  c a se , th e o ry  and p r a c t i c e  do n o t  alw ays c o in c id e ; th e  P residen ­

t s  o f te n  a llo w ed  a  f r e e r  r e in  w ith  h i s  powers th a n , f o r  in s ta n c e ,  th e  

C ongress (w itn e s s  th e  use o f  E x e cu tiv e  ag reem en ts , which do n o t  r e q u i r e  

S e n a te  a p p ro v a l, a s  opposed to  t r e a t i e s ,  which d o ) , y e t  C ongress i s  s t i l l  

a b le  to  a c t  in d e p e n d e n tly  o f th e  P r e s id e n t  when th e  need i s  f e l t ;

R ic h a rd  Nixon re s ig n e d  h i s  o f f i c e  o n ly  when i t  became e v id e n t to  him t h a t  

im peachm ent was an im m inent p o s s i b i l i t y 0 So in  th e  ca se  o f  a  p r e s i d e n t i a l  

system  o f  governm ent such a s  t h a t  i n  th e  U n ited  S t a t e s ,  i t  can be s a id  t h a t  

th e  d o c t r in e  o f  s e p a ra t io n  o f  powers i s  in d eed  a  r e a l i t y .

B u t, t h i s  d o c t r in e  had  i t s  r o o ts  i n  e ig h te e n th -c e n tu ry  E ng land , and 

i t  i s  h e re  t h a t  th eo ry  and p r a c t i c e  w id e ly  d iv e rg e . I t  was p ro v id e d  in  

th e  A ct o f  S e tt le m e n t (1701) t h a t  J  u d g es , once a p p o in te d , sh o u ld  be 

irre m o v a b le  ex cep t on an a d d re ss  from b o th  H ouses o f  P a r lia m e n t,  and t h a t ,  

a f t e r  th e  d e a th  o f  Queen Anne, no p e rso n  who h e ld  an o f f i c e  o f  p r o f i t  under 

th e  Crown i . e . ,  m in is te r  sh o u ld  be p e rm it te d  to  s i t  i n  th e  House o f  

Commons.^- These p ro v is io n s  were in te n d e d  to  keep th e  Ju d g es  and P a r i -



l ia m e n t from  f a l l i n g  under th e  c o n tr o l  o f  th e  Grown o r  "G overnm ent,"

The l a t t e r  p ro v is io n  was re p e a le d  in  170?, b e fo re  i t  became o p e ra t iv e .

I f  i t  had come in to  f o r c e ,  a l l  M in is te r s  would have been ex clu d ed  from 

P a r lia m e n t ( a s  th e y  a re  in  th e  U n ited  S t a t e s )  and  th e  system  o f  r e s p o n s ib le  

c a b in e t  governm ent m ight n ev er have d ev e lo p ed . B u t in  f a c t ,  h o ld e rs  o f  

" o f f i c e s  o f  p r o f i t  under th e  Grown" s a t  in  P a r lia m e n t th ro u g h o u t th e  e ig h t ­

e en th  c e n tu ry ; in d e e d , u n t i l  1?83 th e y  form ed ro u g h ly  o n e -q u a r te r  o f  th e  

t o t a l  mem bership o f th e  Commons, and i t  was l a r g e ly  th ro u g h  them t h a t  th e  

W higs, and l a t e r  George I I I ,  were a b le  to  s e c u re  t h e i r  pow er. So, in  

r e a l i t y ,  th e  E x e c u tiv e  and th e  L e g is la tu r e  in  B r i t a i n  ax’e v ery  much i n t e r ­

d ep en d en t, W hile i n  th e o ry  P a r lia m e n t c o n t r o ls  th e  Government by v o tin g  

on m o tions o f  c o n f id e n c e , in  p r a c t i c e ,  i t  i s  th e  Government which c o n tro ls  

th e  P a r lia m e n t, p a r t i c u l a r l y  w ith  th e  r i s e  in  th e  p a s t  c e n tu ry  o f  o rg a n iz e d  

p o l i t i c a l  p a r t i e s .

R ic h a rd  Rose b e l ie v e s  t h a t  th e  dom ination  o f  th e  e x e c u tiv e  over th e  

l e g i s l a t u r e  in  B r i t a in  i s  a  consequence o f  p a r ty  d i s c i p l i n e  in  th e  House 

o f  Commons. MPs o f  th e  m a jo r i ty  p a r ty  su p p o rt c a b in e t .m o tio n s  in  o rd e r  to  

m a in ta in  t h e i r  p a r ty  i n  i t s  c o n tro l  o f  th e  e x e c u tiv e .  Those members o f 

P a r lia m e n t w ith  m i n i s t e r i a l  am b itio n s  a r e  r a r e l y  g iv en  p o s ts  i f  th ey  

f r e q u e n t ly  v o te  a g a in s t  th o se  who c o n t r o l  th e  p a r ty  l i n e  and in d e p e n d en ts  

a r e  r a r e l y  e le c te d  to  th e  House o f  Commons. The s t r e n g th  o f  p a r ty  d i s c i p l i n  

i n  th e  Commons i s  such t h a t  from O c to b e r , 196& to  March ,19 6 6 , th e  Labour 

Government h e ld  o f f i c e  even though i t  had  on ly  317 o f  630 s e a t s  in  th e  

Commons.^ I t  can be d is c e rn e d , th e n , t h a t  th e  r i s e  o f  th e  C ab in e t system  

o f  r e s p o n s ib le  governm ent, a lo n g  w ith  th e  developm ent o f  a  d i s c ip l in e d  

p a r ty  system , h a s  c o n tr ib u te d  to  w hat M uir te rm s a  " C o n c e n tra tio n  o f 

R e s p o n s ib i l i ty " 3 in  B r i t i s h  p o l i t i c s  a s  opposed to  th e  c l a s s i c  s e p a ra t io n  

o f  pow ers.
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The r o le  o f  th e  House o f  L ords i n  t h i s  system  o f  governm ent h as  

“become an in c r e a s in g ly  anom alous one a s  th e  c a b in e t  grew to  c o n t r o l  th e  

House o f  Commons. O r ig in a l ly  i n s t i t u t e d  a s  a  c o -e q u a l b ranch  o f  P a r lia m e n t 

a lo n g  w ith  th e  Commons, i t  h a s ,  over th e  y e a r s ,  become ( o f te n  a g a in s t  i t s  

w i l l )  a  r e v i s in g  cham ber, whose s u g g e s tio n s  may b e , and o f te n  a r e ,  r e j e c t e d  

by th e  E x e c u tiv e . Even so , i t  c o n ta in s  w ith in  i t s  ra n k s  such fo rm er 

M in is te r s ,  members o f  th e  b u s in e s s  community, th e  i n t e l l i g e n t s i a  and 

p e rso n s  o f  d i s t i n c t i o n  t h a t  i t s  c r i t i c i s m s  and recom m endations a r e  o f te n  

l i s t e n e d  to ,  i f  n o t  alw ays fo llo w e d .

B ut what o f  th o se  n a t io n s  which have c o n sc io u s ly  ad o p ted  th e  B r i t i s h  

W estm in ste r model o f  r e s p o n s ib le  governm ent and a p p l ie d  i t  to  t h e i r  own 

s i t u a t i o n s ?  What would be th e  p o s i t io n  o f  an upper house in  a  d em o cra tic  

n a t io n  based  on a  p re -d e m o c ra tic  model w ith o u t th e  t r a d i t i o n  and p r e s t ig e

o f  th e  House o f  L ords? I f  i t  i s  to  be e le c te d ,  i t  w i l l  ru n  th e  r i s k  o f

b e in g  c o n s id e re d  a  co m p e tito r  o f  th e  low er house f o r  th e  a t t e n t io n  o f  th e  

Governm ent w ith o u t r e p re s e n t in g  a  c o n s ti tu e n c y  s i g n i f i c a n t l y  d i f f e r e n t  

from  a  low er h o u se , based  on d i r e c t  p o p u la r  e l e c t io n .  I f  i t s  membership i s  

chosen  by some o th e r  m ethod, by e i t h e r  app o in tm en t o r  in d i r e c t ,  e l e c t i o n ,  i t  

r a i s e s  th e  s p e c te r  o f  a  n o n -d em o era tic  house vy ing  f o r  power w ith  a  demo­

c r a t i c  one, b u t w ith o u t p o s se s s in g  th e  h i s to r y  and t r a d i t i o n  t h a t  have

g iv e n  th e  L ords i t s  p r e s t i g e .

I t  i s  th e  p u rp o se  o f  t h i s  t h e s i s  to  c o n s id e r  th e  r o l e  o f s ix  Second 

Chambers i n  f iv e  W estm inster-m odel p a r l ia m e n ta ry  d em o crac ies . The 

e x i s t i n g  second cham bers to  be examined w i l l  be th o se  in  B r i t a i n ,  Canada, 

A u s t r a l i a ,  and th e  R ep u b lic  o f  I r e l a n d .  I n  a d d i t io n ,  two cham bers w i l l  

be in c lu d e d  w hich w ere a b o lis h e d , th e  New Z ealan d  L e g is la t iv e  Council. 

( 185^ - 1951 ) ? and ^he f i r s t  S e n a te  o f  th e  I r i s h  F ree  S ta t e  (1922-1936)*



5

They w i l l  he exam ined in  o rd e r  to  d e te rm in e  what le s s o n s  may be a p p l ie d  to  

second  cham bers in  g e n e ra l .  The House o f  Lords w i l l  be u sed  a s  a  model to  

d e te rm in e  how e f f e c t iv e ly  each second  chamber u se s  i t  l e g i s l a t i v e  powers in  

th e  i n i t i a t i o n  and amendment o f  p u b l ic  and  p r iv a te  b i l l s .  The o r ig in  o f 

m in is te r s  i n  th e  low er o r  upper h ouses w i l l  a ls o  be c o n s id e re d . F u rth e rm o re , 

i n  th e  f e d e r a t io n s  under s tu d y , (Canada and A u s t r a l i a )  th e  q u e s tio n  o f 

w h eth er th e  f e d e r a l  n a tu re  o f th e  P a r lia m e n ta ry  system  works to  in c re a s e  th e  

pow ers o f  th e  second chamber a s  a  house o f  rev iew  w i l l  be exam ined. The 

h y p o th e s is  under c o n s id e ra t io n  i s  t h i s :  I f  second cham bers a r e  i n s t i t u t e d

i n  p a r l ia m e n ta ry  d em o crac ies , t h e i r  powers a s  rev iew in g  cham bers w i l l  te n d  

to  be g r e a te r  i n  f e d e r a l  n a t io n s  th an  in  u n i ta r y  on es , a s  th e  upper houses 

i n  th e  fo rm er w i l l  te n d  to  become r e p r e s e n ta t iv e  o f  th e  u n i t s  o f  f e d e r a t io n  

and a s  such  w i l l  become guax 'an to rs o f  autonomy w ith in  th e  f e d e r a l  system ; 

i n  u n i ta r y  s t a t e s ,  a  d e m o c ra tic a lly  e le c te d  upper house becomes red u n d an t 

b ecau se  th e  e l e c to r a t e  o f  bo th  h ouses i s  i d e n t i c a l .  Thus, i t  can alw ays 

be c la im ed  t h a t  th e  second chamber i s  s u p e r f lu o u s .  Any method o f  r e p r e s e n ta t io n  

o th e r  th an  d em o cra tic  w i l l  n e a r ly  alw ays a s s u re  low er house predom inance, 

s in c e  i t  i s  u n l ik e ly  t h a t  a  Government w i l l  pay g r e a t e r  heed  to  a  non- 

d em o c ra tic  house th an  th e  d e m o c ra tic a lly  e le c te d  one from w hich i t  was 

draw n. I n  u n d e r ta k in g  t h i s  s tu d y , i t  i s  hoped t h a t  a  more tho rough  

u n d e rs ta n d in g  o f  second cham bers, an a r e a  o f te n  n e g le c te d  in  th e  exam ination  

o f  p a r l ia m e n ta ry  governm ent, and o f  th e  p a r l ia m e n ta ry  system  in  g e n e ra l ,  

may be g a in e d .
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CHAPTER I

THE HOUSE OF LORDS

"C u rio u s ly  enough, more th o u g h t h as  "been d ev o ted
to  e x p la in in g  why everybody e l s e  d i f f e r s  from  th e  B r i t i s h
th a n  v ic e - v e r s a ."  >T , „  ' 1N orton  E. Long

I d e a l l y ,  i t  would seem to  be m ost d e s i r a b le  f o r  n a t io n s  to  dev e lo p  

t h e i r  own i n s t i t u t i o n s  o f  governm ent d e r iv e d  from  t h e i r  own th e o r ie s ,  

t r a d i t i o n s  and h i s t o r y ,  r a t h e r  th an  to  copy th o se  i n s t i t u t i o n s  which 

ap p ea r to  be m ost a t t r a c t i v e  o r  s u c c e s s fu l  e lse w h e re . B u t such h as  been 

th e  in f lu e n c e  o f th e  s o - c a l le d  "W estm in ster” model o f  p a r l ia m e n ta ry  g overn ­

m ent, caused  i n  no sm a ll way by th e  p a s t  r o l e  o f  B r i t a i n  i n  w orld  a f f a i r s ,  

t h a t  a t  one tim e o r  a n o th e r  a  goodly  p ro p o r t io n  o f  th e  w orld  h as  con­

s c io u s ly  ad o p ted  i t s  fo rm s, i f  n o t  i t s  p r a c t i c e s .  Even to d ay , such  d i s ­

p a r a te  n a t io n s  a s  Canada, I n d ia ,  and Jap an  u se  system s o f  governm ent cop ied  

a f t e r  th e  B r i t i s h  m odel, p a r t i c u l a r l y  in  r e g a rd  to  b icam era lism .

A fu n d am en ta l problem  a r i s e s ,  how ever, when n a t io n s  t r y  to  ta k e  a  form 

o f  governm ent which h a s  ev o lv ed  o v er th e  y e a r s ,  l i t e r a l l y  by t r i a l  and 

e r r o r ,  and  t r a n s p l a n t  i t  n e a r ly  w h o lesa le  on a  p o l i t i c a l  c u l tu r e  o f com­

p a r a t iv e ly  r e c e n t  developm ent. How can a  n a t io n  such a s  Canada, f o r  i n ­

s ta n c e  w ith  a  r e l a t i v e l y  r e c e n t  h i s to r y  o f  independence and an ex trem e ly  

h e te ro g en o u s  p o p u la tio n  (b a se d  on th e  l a r g e  num bers o f  B r i t i s h  and F rench  

s e t t l e r s )  hope to  s u c c e s s fu l ly  em ulate  th e  p r a c t i c e s  o f  th e  much o ld e r  

and more homogenous c u l tu r e  o f  G re a t B r i t a in ?  A d a p ta tio n s  m ust be made

7
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and many o f  them a re  n e c e s s a r i ly  s u b s t a n t i a l  ones.

T h is  ‘becomes even more e v id e n t  when we speak  o f th e  form  and su b s ta n c e

o f  second  cham bers. I n  B r i t a in  th e  r u l e  o f  th e  Monarch was n e v e r  e n t i r e ly

a b s o lu te :  he  had  n o t o n ly  to  obey f e u d a l  law b u t was bound by t h a t  law to

c o n s u lt  h i s  " g r e a t  men" w henever he w anted to  make war o r  r a i s e  s p e c ia l

s u b s id ie s .  As S e c tio n  12 o f  th e  "Magna C a rta "  s t a t e s ,  "No sc u ta g e  o r  a id
2

s h a l l  be im p o sed .. . ex cep t by common co u n se l o f  o u r k ingdom ." I n  o rd e r  to

o b ta in  t h a t  co u n se l he had to  summon a rc h b ish o p s , a b b o ts , e a r l s  and g r e a te r

men ( i . e . ,  b a ro n s) s in g ly ,  and th e  r e s t  o f  th e  K ing ’ s te n a n ts  by w r i t s  ad -

3d re s s e d  to  th e  s h e r i f f ’ s .  T h is  g ra n te d  th e  King a  wide d i s c r e t i o n  in  th e

ch o o sin g  o f  P a r lia m e n t. On im p o rta n t  o c c a s io n s  i t  m igh t be n e c e s sa ry  to

summon a l l  o f  th e  g r e a t  men f o r  d is c u s s io n ,  b u t  on m inor o c c a s io n s  th e  K ing,

a lth o u g h  he had to  summon a  P ax 'liam en t, m igh t summon whomever he w anted .

As e a r ly  a s  1213, K ing John summoned fo u r  k n ig h ts  from each  coun ty  " to

d is c u s s  th e  a f f a i r s  o f  th e  k ingdom ." In  1265, Simon'-de M o n tfo rt summoned

in  th e  K in g ’ s  name n o t  on ly  two k n ig h ts  from  each co u n ty , b u t  a ls o  f o u r  to
h.

s ix  b u rg e sse s  from c e r t a in  tow ns.

O r ig in a l ly  th e  commoners, o r  Commons, s a t  in  t h e i r  own chamber f o r  

s o c ia l - r a t h e r  th an  p o l i t i c a l  r e a s o n s ,  y e t  th e  p r in c ip a l  o f  a  b ic a m e ra l 

p a r l ia m e n t was e s ta b l i s h e d .  M uir a rg u es  t h a t  th e  L ords w ere n e v e r  v e ry  

a c t i v e  in  a f f a i r s .  They were c o n te n t  to  a llo w  th e  d a y - to -d a y  work o f  l e g i s ­

l a t i o n ,  p a r t i c u l a r l y  f in a n c i a l  l e g i s l a t i o n ,  to  be h an d led  by th e  Commons 

w h ile  m ost o f  th e  h ig h e s t  o f f i c e s  were f i l l e d  by p e e r s .  M oreover, u s u a lly  

a b o u t one t h i r d  o f  th e  members o f  th e  House o f  Commons w ere p e rs o n a l  p ro ­

te g e s  o f  th e  L ords, and n e a r ly  th e  whole membership o f  th e  Commons con­

s i s t e d  o f  th e  younger sons o r  c o n n e c tio n s  o f th e  p e e r s ,  o r  were drawn from
£

th e  same c la s s  a s  th e  p e e r s .  By 1832 a  "new, po w erfu l and e n e r g e t ic  c l a s s ,
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whose s t r e n g th  was d e r iv e d  from  th e  w e a lth  c rea ted , by in d u s t r y  and commerce” 

began to  compete f o r  p o l i t i c a l  power w ith  th e  a r i s to c r a c y ,  and made th e  

House o f  Commons i t s  in s tru m e n t.  F r i c t i o n  betw een th e  two H ouses became 

more f r e q u e n t ,  and th e  House o f  L ords had to  l e a r n  from  th e  D uke.of W ei-
4

l in g to n  t h a t  i t  m ust n o t r e s i s t  when th e  ’’w i l l  o f  th e  p e o p le ” was m a n ife s t ,

b u t  m ust c o n f in e  i t s e l f  to  am ending o r  d e la y in g  o b je c t io n a b le  p r o je c t s  o f

change, r e j e c t i n g  on ly  th o se  m easures i n  w hich no g r e a t  i n t e r e s t  was ta k en

by th e  e l e c t o r a t e ,  such a s  b i l l s  f o r  th e  r e d r e s s  o f  I r i s h  g r ie v a n c e s .  The

7House o f  L ords th e n , became b a s ic a l ly  a  d e la y in g  body, a Second Chamber.

Towards th e  end o f  th e  19 th  c e n tu ry , a n o th e r  s ta g e  in  th e  developm ent o f  

th e  House o f  L ords began. I t  had  two c a u s e s :  f i r s t ,  th e  dom inating  i s s u e  in  

B r i t i s h  p o l i t i c s  came to  be a  demand f o r  w id esp read  s o c ia l  changes, a  p r o t e s t  

a g a in s t  th e  u n ju s t  d i s t r i b u t i o n  o f  w e a lth , and a  grow ing an g er a g a in s t  th e  

ju x ta p o s i t io n  o f  p o v e rty  w ith  i d l e  lu x u ry . I n  188^- th e r e  was a  b r i e f  

campaign to  "end  o r  mend" th e  House o f  L o rd s , an d , a lth o u g h  i t  d ie d , i t  was 

a  s ig n  o f  th e  need  f o r  some s o r t  o f  change. On th e  o th e r  hand , th e  v ery  

w e a lth y , f e e l i n g  th em se lv es  th re a te n e d ,  began to  c lo s e  ra n k s , r e g a r d le s s  o f 

w h e th er t h e i r  w ea lth  came from  la n d  o r  t r a d e .  M oreover, th e  w e a lth  t h a t  

came from  t r a d e  had come to  seem more r e s p e c ta b le .  I n  th e  l a s t  tw enty  y e a rs  

o f  th e  19 th  c e n tu ry , th e  number o f  p e o p le  whose w e a lth  d e r iv e d  from t r a d e  

in c r e a s e d  r a p id ly ,  due l a r g e ly  to  th e  expansion  o f  th e  B r i t i s h  Em pire.

They had  d i r e c t o r a t e s  to  o f f e r ,  w hich th e  le a d e r s  o f  th e  la n d h o ld in g  h o u ses  

d id  n o t  d e s p is e ,  p a r t i c u l a r l y  a s  a g r i c u l tu r e  was do ing  b a d ly . The two g r e a t  

form s o f  w e a lth  ceased  to  be s h a rp ly  d i s t in g u is h e d ,  and found a  common c e n ­

t e r  (an d  f o r t r e s s )  in  th e  House o f  L o rd s , p a r t i c u l a r l y  a f t e r  th e  Home R ule

s p l i t  o f  1886, which drove i n t c  th e  C o n se rv a tiv e  P a r ty  m ost o f  th e  m agnates
8

who had  rem ained  L ib e r a l .
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T hroughout th e  1 9 th  c e n tu ry , a s  th e  p o p u la tio n  became l a r g e r  and 

b e t t e r  ed u ca te d , and  a s  th e  i n d u s t r i a l  r e v o lu t io n  gave g r e a t e r  power to  

th o se  n o t  o f  n o b le  b i r t h ,  th e  House o f  Commons became th e  a sc e n d a n t b ranch  

o f  P a r lia m e n t a s  r e f l e c t e d  in  th e  Reform A c ts  o f  1832, 1867, and 188^1, 

which s ig n i f i c a n t l y  red u ced  th e  p ro p e r ty  q u a l i f i c a t i o n s  needed  to  v o te  in  

Commons e l e c t i o n s .  The R e p re s e n ta t io n  o f th e  P eo p le  A cts  o f  1918 and 1928 

f i n a l l y  a b o lis h e d  th e  p ro p e r ty  q u a l i f i c a t i o n  a l t o g e th e r ,  aw arded women o v er 

t h i r t y  th e  f r a n c h is e ,  and u l t im a te ly  a llo w ed  women an eq u a l f r a n c h is e  

w ith  men0̂

As th e  momentum tow ard  p o p u la r  governm ent in c re a s e d ,  i t  was in e v i t a b l e  

t h a t  th e  House o f  L ords would undergo a  d e v a lu a t io n  o f  i t s  powers and 

p r e r o g a t iv e s .  B efo re  th e  Reform A ct o f 1832, n o te s  B ageho t, th e  Lords 

re sem b led ;

” 0 . i f  n o t  a  d i r e c t in g  Chamber, a t  l e a s t  a  Chamber o f D ir e c to r s .
The le a d in g  n o b le s , 'who had  m ost in f lu e n c e  i n  th e  Commons, s a t  
t h e r e .  A r i s t o c r a t i c  in f lu e n c e  was so p o w erfu l in  th e  House o f 
Commons, t h a t  th e r e  was n e v e r  any s e r io u s  b rea c h  o f  u n i t y . ’1

The re a so n  f o r  t h i s ,  he s u g g e s ts ,  i s  t h a t  B r i t a i n  a t  t h a t  tim e "had

n o t  two h o u ses  o f  d i s t i n c t  o r ig in ,  i t  had two Houses o f  common o r ig in  . . #" -0

The " l a t e n t  u n i ty "  which had  proven  a  bond f o r  so lo n g  was a b o lis h e d  due

to  th e  p r e s s u re s  a l lu d e d  to  e a r l i e r ,  w ith  th e  e s ta b lis h m e n t o f  w hat was

to  become r e p r e s e n ta t iv e  governm ent. P r io r  to  I 8 3 2 , th e  o r ig in s  o f  th e

two H ouses may have been common; a f t e r  th e  Reform A ct t h e i r  o r ig in s

became d e f i n i t e l y ,  and o f te n  a n t a g o n i s t i c a l l y ,  d i f f e r e n t .  The House o f

L ords now came to  r e p r e s e n t  a  p re -d e m o c ra tic  e lem en t i n  a  n a t io n  which was

becom ing in c r e a s in g ly  d e m o c ra tic .

W ith th e  com bination  o f  th e  "two main so u rc e s  o f  w e a lth , t r a d e  and 

la n d ,  and th e  c o n s o lid a t io n  o f  p o l i t i c a l  power in to  th e  hands o f  th e  

C o n se rv a tiv e  P a r ty  a f t e r  1886, th e  House o f  Lords a tte m p te d  to  stem  th e



r i s i n g  d em o cra tic  t i d e  by r e j e c t i n g  s e v e r a l  B i l l s  o f  th e  L ib e ra l  

Governm ent o f  1906 in  s p i t e  o f  th e  enormous m a jo r i ty  by which t h a t  

Governm ent was su p p o rte d . I n  1909, th e  L ords v e n tu re d  to  a t t a c k  th e  

suprem acy o f  th e  House o f  Commons o v er f in a n c e .  I t  r e j e c t e d  th e  b u d g e t, 

and  by so do ing  assumed th e  power — which i t  had n e v e r  p re v io u s ly  

c la im ed — o f  d ism is s in g  th e  M in i s t r y .H  A f te r  two e le c t io n s  had been 

fo u g h t i n  1910, th e  P a r lia m e n t A ct was p a sse d  th e  fo llo w in g  y e a r .

The A c t l im i te d  L o rd ’ s o p p o s it io n  to  a  money b i l l  to  one m onth, a f t e r  

w hich th e  b i l l  was deemed a s  p a s se d . Non-money b i l l s  m igh t a ls o  be 

p a s se d  w ith o u t Lords* c o n se n t, p ro v id e d  t h a t  th ey  had  p a sse d  in  th r e e  

s u c e s s iv e  s e s s io n s  in  th e  House o f  Commons. The P a r lia m e n t A ct o f  19^9

f u r t h e r  red u ced  th e  Lords* power o f  r e j e c t i o n  from  th r e e  s e s s io n s  to  two.
13W ith th e  Lords th u s  " b i t t e d  and b r id le d "  as  M uir d e s c r ib e s  i t ,  ^ 

i t  i s  n o t  u n re a so n a b le  to  a sk  w h eth er th e  House c o n tin u e s  to  e x i s t  f o r  

r e a s o n s  o th e r  th an  sh e e r  i n e r t i a .  The answ er to  t h i s  q u e s tio n  ap p e a rs  

to  l i e  p r im a r i ly  in  th r e e  f u n c t io n s ;  th e  d ig n i f ie d  f u n c t io n ,  th e  l e g i s ­

l a t i v e  fu n c t io n  ( p a r t i c u l a r l y  w ith  r e g a rd  to  r e v i s i o n ) ,  and to  a  some­

w hat l e s s e r  d e g ree , th e  r e p r e s e n ta t iv e  fu n c t io n .

The D ig n if ie d  F u n c tio n  

B agehot d e s c r ib e s  th e  " d ig n i f i e d  fu n c tio n "  o f  governm ent a s  t h a t  

f u n c t io n  w hich a t t r a c t s  and h o ld s  th e  im a g in a tio n  o f  th e  c i t i z e n r y  

th ro u g h  i t s  symbolism o f  th e  n a t io n .

"A common c le v e r  man who goes i n to  a  p la c e  w i l l  g e t  no 
re v e rp r .c e ; b u t th e  *o ld  sq u ire*  w i l l  g e t  r e v e re n c e . Even 
a f t e r  he i s  in s o lv e n t ,  when everyone knows t h a t  h i s  r u in  
i s  b u t  a  q u e s tio n  o f  tim e , he w i l l  g e t  f iv e  tim es  a s  much 
r e s p e c t  from th e  common p e a s a n try  as th e  newlymade r i c h  man 
who s i t s  b e s id e  him . . .  An o ld  Lord w i l l  g e t  i n f i n i t e  
r e s p e c t .  H is  v e ry  e x is te n c e  i s  so f a r  u s e fu l  t h a t  i t  awakens 
th e  c o a r s e ,  d u l l ,  c o n tr a c te d  m u l t i tu d e ,  who cou ld  n e i th e r
a p p r e c ia te  n o r p e rc e iv e  any o th e r ."
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B e s id e s  t h i s  p o s i t i v e  r o l e  o f  i t s  d ig n i f ie d  f u n c t io n ,  th e r e  i s  a ls o  a  

n e g a t iv e  r o l e :

" I t  p re v e n ts  th e  u se  o f  w e a lth  -  th e  r e l i g i o n  o f  g o ld . T h is  
i s  th e  obvious and n a tu r a l  i d o l  o f  th e  A n g lo -S ax o n .. . .  He has 
a  n a tu r a l  i n s t i n c t  o f  w e a lth  f o r  i t s  own. sak e . And w ith in  
good l i m i t s  t h i s  f e e l in g  i s  q u i te  r i g h t . . . .  B ut th e  ad m ira tio n  
o f  w e a lth  In  many c o u n tr ie s  goes f a r  beyond t h i s ;  i t  c ea se s  to  
r e g a rd  in  any d eg ree  th e  s k i l l  o f  a c q u i s i t io n ;  i t  r e s p e c t s  w ea lth  
i n  th e  hands o f  th e  i n h e r i t o r  j u s t  a s  much a s  in  th e  hands o f  th e  
m aker; i t  i s  a  s im p le  envy and lo v e  o f  a  heap o f  g o ld  a s  a  heap 
o f  g o ld . From t h i s  our a r i s to c r a c y  p re s e rv e s  u s . There i s  no 
coun try , where a *poor d e v i l  o f  a  m i l l i o n a i r e  i s  so i l l  o f f  a s  in  
E n g lan d . 1 The experim en t i s  t r i e d  ev ery  day , and ev ery  day i t  
i s  p roved  t h a t  money a lo n e  -  money p u r e t  s im p le  -  w i l l  n o t  buy 
•London S o c ie ty .*  Money i s  k e p t down, so to  say , cowed by th e  
p redom inan t a u th o r i ty  o f  a  d i f f e r e n t  pow er."

B u t b e s id e s  t h i s  " d ig n i f ie d  f u n c t io n ,"  i f  we may borrow  B ag eh o t’ s 

te rm in o lo g y , t h e i r  rem ains enough o f  an " e f f i c i e n t  fu n c tio n "  to  j u s t i f y  th e  

L o rd ’ s  e x is te n c e .  To b eg in  w ith ,  th e  House o f  Lords p erfo rm s th e  u n ique

l e g a l  fu n c t io n  o f  a c t in g  a s  th e  f i n a l  C ourt o f  A ppeal. I n  1873 a  m otion

was made to  a b o l is h  t h i s  j u r i s d i c t i o n ,  b u t  a s  a  r e s u l t  o f  a  change o f  

Governm ent th e  l e g i s l a t i o n  f o r  a b o l i t i o n  was r e p e a le d .  I n s te a d ,  a u th o r i ty  

was g iv e n  f o r  th e  app o in tm en t o f  p a id  "L ords o f  A ppeal In  O rd in ary "  who h o ld

l i f e  p e e ra g e s  and s i t  i n  th e  House o f Loi'ds a s  o rd in a ry  members. Thus i t

can be. s a id  t h a t  th e  House o f  L o rd s , f o r  j u d i c i a l  b u s in e s s ,  i s ,  i n  r e a l i t y ,  

a  d i f f e r e n t  body th an  th e  House o f  Lords f o r  l e g i s l a t i v e  b u s in e s s .  J

L e g is la t iv e  F u n c tio n s

C ric k  c o n s id e rs  t h a t  th e  " t r u e  fu n c t io n  o f  th e  House o f  Lords i s  to  save

tim e f o r  th e  Commons" and to  d e b a te  n o t  so much th e  g r e a t  i s s u e s  o f  p u b lic

p o l ic y  b u t r a t h e r  m a tte r s  o f a d m in is t r a t io n  and o f  th e  w orking o f s o c ia l

p o l i c i e s  f o r  which th e  Commons h a s  l i t t l e  t i m e . ^  The House i s  in d e ed  a

l e g i s l a t i v e  cham ber. The Bryce Committee s t a t e d  in  1918 th a t  b i l l s  o f  a 

l a r g e ly  o r  p a r t i a l l y  n o n -c o n tro v e r s ia l  c h a r a c te r  may have an e a s i e r  p assag e



th ro u g h  Commons i f  th e y  have been f u l l y  d is c u s s e d  and p u t  i n to  a  w e ll-c o n -

17s id e r e d  shape by th e  Lords b e fo re  b e in g  su b m itte d  to  th e  low er cham ber.

A d d i t io n a l ly ,  th e  Lords have an e q u a l r i g h t  to  i n i t i a t e  b i l l s  a s  does th e

Commons, b u t  Je n n in g s  n o te s  t h a t  u n le s s  such  b i l l s  a re  e i t h e r  e n t i r e l y  non-

c o n t r o v e r s ia l  o r  a r e  su p p o rte d  by th e  Governm ent, th e y  a r e  u n l ik e ly  to  p a ss  
18i n  Commons. I t  would ap p ear t h a t  th e  r e a l  fu n c t io n  o f  th e  Lords a s  a

Second Chamber, th e n , i s  a s  a  house o f rev ie w . B agehot c o n s id e re d  an A ct

o f  P a r lia m e n t to  be " a t  l e a s t  a s  complex a s  a  m arriag e  s e t t le m e n t ;  and i t  i s

made much a s  a  s e t t le m e n t  would be i f  i t  were l e f t  to  th e  v o te  and s e t t l e d

by th e  m ajor p a r t  o f  p e rso n s  co n cern ed , in c lu d in g  th e  unborn c h i l d r e n . . . . ”

B ut th e  Lords "have no c o n s ti tu e n c y  to  f e a r  o r  w heed le; th ey  have th e  b e s t

means o f  fo rm ing  a  d i s i n t e r e s t e d  and co o l judgm ent o f  any c la s s  i n  th e

19c o u n try . They h av e , to o , th e  l e i s u r e  to  form  i t . ” Jen n in g s  c o n s id e rs  th e  

d e b a te s  on b i l l s  s e n t  up from Commons, a s  w e ll  a s  d e b a te s  on g e n e ra l  p o l ic y ,  

a s  o f te n  b e in g  o f  h ig h  q u a l i t y .  The re a so n s  he c i t e s  a r e  th r e e :  f i r s t ,  de­

b a te s  a r e  s h o r t  and few p e e rs  ta k e  p a r t ;  second , th o se  who do ta k e  p a r t  a re

g e n e r a l ly  p e e rs  who have e x p e rie n c e  a s  m in i s t e r s ,  am bassadors, G o v em o rs-
20 21 G e n e ra l, e t c . ;  ' t h i r d ,  th e r e  i s  no need to  make d e b a tin g  p o in t s .  The L ords

do n o t  s e rv e  a c t iv e  c o n s t i tu e n c ie s  and th e r e  i s  no p e rs o n a l ad v an tag e  f o r

them in  p u b l i c i t y .  As t h e i r  o f f i c e  i s  e i t h e r  a p p o in t iv e  o r h e r e d i t a r y ,  th ey

need  n o t  f e a r  th e  consequences o f  an e l e c t i o n .  M oreover, when th e  Lords

ta k e  a  d iv i s io n ,  i t  has  l i t t l e  m eaning. A t p r e s e n t ,  a  Government t h a t  fa c e s

d e f e a t  in  Lords need  n o t  even go th ro u g h  th e  f o rm a l i ty  o f  a  v o te  o f  c o n f i -
22dence i n  th e  Commons. The d e b a te s , th e n , a re  u s e f u l  i f  n o t  s t r i c t l y  

e s s e n t i a l ;  how ever, such sp eech es  do have in f lu e n c e  b o th  w ith in  and w ith o u t 

th e  Governm ent. Bromhead and S h e l l ’ s  19&7 s tu d y  on th e  Lords shows t h a t  

5&fo o f  th e  Lords who resp o n d ed  to  th e  su rv ey  f e l t  t h a t  c i v i l  s e rv a n ts  p a id



a t t e n t i o n  to  t h e i r  d e b a te s , w h ile  ktyfe f e l t  t h a t  th e  Governm ent r e g u la r ly

p a id  a t t e n t i o n  to  d e b a te s  in  th e  u p p e r cham ber. Bromhead and S h e l l  n o te

t h a t  th e  h ig h  f ig u r e  f o r  c i v i l  s e rv a n ts  i s  no d o u b t l a r g e ly  due to  th e

f a c t  t h a t  somewhere in  th e  c i v i l  s e r v ic e  o f f i c i a l s  m ust n o te  every

d e b a te  and su p p ly  m in is te r s  w ith  m a te r ia l  to  answ er p o in ts  r a i s e d .

S i m i l i a r l y ,  th e  p e e rs  on th e  Governm ent f r o n t  bench alw ays in c lu d e  an

a p p r o p r ia te  d e p a r tm e n ta l spokesm an, though he may be on th e  f r i n g e  o f  th e

G overnm ent. There ap p ear to  be two re a so n s  why p e e rs  b e l ie v e  in  th e

in f lu e n c e  th e y  e x c e rc is e .  F i r s t ,  th e r e  w ere many exam ples g iv e n  o f  b i l l s

amended d u r in g  t h e i r  p assag e  th ro u g h  th e  L ords, such  a s  th e  Companies

B i l l ,  th e  M is re p re s e n ta t io n  B i l l ,  and th e  H ire  P u rch ase  B i l l  o f  196^-,

among o th e r s .  I n  a d d i t io n ,  th e r e  i s  a  f e e l in g  among p e e rs  t h a t  t h e i r

g e n e ra l  d e b a te s  on m otions f o r  p a p e rs ,  o r  u n s ta r r r e d  q u e s t io n s ,  o r ,  f o r

t h a t  m a t te r ,  second re a d in g  d e b a te s ,  in f lu e n c e  o p in io n  b o th  i n  th e

Governm ent and th e  c i v i l  s e r v ic e .  As one p e e r  n o te d : " C iv i l  s e rv a n ts
23g e t  id e a s  from  speeches made h e r e ."

B u t i t  i s  th e  power o f amendment which i s  p e rh ap s  th e  m ost im p o rta n t 

o f  a l l .  U n fo r tu n a te ly ,  when B agehot p r a is e d  th e  "c o o l judgem ent" o f  th e  

L o rd s , he was sp eak in g  o f  th e  p e r io d  j u s t  p r io r  to  th e  r i s e  o f  o rg a n ize d  

p a r ty  p o l i t i c s  i n  B r i t a i n .  B agehot spoke o f  a  c o n s e rv a t iv e  r e v i s in g  

cham ber, r a t h e r  th an  th e  C o n se rv a tiv e -d o m in a ted  house t h a t  th e  Lords has 

become. Je n n in g s  su g g e s ts  t h a t  th e  s o - c a l l e d  " C o n s e rv a tis a t io n "  o f  th e

House i s  one means o f  i l l u s t r a t i n g  t h a t  p a r ty  d iv i s io n  in  modem B r i t a i n
24- . . .i n  l a r g e  m easu re , economic d iv i s io n .  When th e  C o n se rv a tiv e  m a jo r i ty

s i t s  i n  th e  House o f  Commons, amendments to  b i l l s  a re  p ro p o sed  by th e  

G overnm ent, and th e  L ords m erely  r a t i f i e s  them . B ut when Labour i s  in  

pow er, th e  r e s u l t  i s  to  in c r e a s e  th e  tim e o ccu p ied  in  l e g i s l a t i o n  in  th e



House o f  Commons, i n  o rd e r  to  in s u r e  t h a t  b i l l s  re a c h in g  th e  Lords a r e  in  

t h e i r  b e s t  c o n s id e re d  " sh a p e ."  Y et V in cen t n o te s  t h a t  i n  th e  p e r io d  1964- 

6 5 , a f t e r  th e  Labour p a r ty  had come to  pow er, th e  t o t a l  number o f  amend­

m ents to  b i l l s  from b o th  Houses numbered 214, a  r a t h e r  sm a ll f ig u r e ,  y e t  

n o t  in  i t s e l f  so d e s t r u c t iv e  to  th e  Lords* c la im  a s  a  r e v i s in g  chamber a s  

th e  c h a r a c te r  o f  th e  amendments th e m se lv e s . Of th e  214 amendments, e ig h ty  - 

th r e e  came from  non-Labour p e e r s .  Only f i v e  o f  th e  non-G ovem m ent amendments 

w ere c a r r i e d  i n  a  d iv i s io n ,  th e  re m a in d e r  b e in g  a c c e p te d  by th e  Government 

spokesmen b ecau se  o f  t h e i r  g e n e r a l ly  p u re ly  fo rm a l o r d r a f t in g  c h a r a c te r .

The overw helm ing n ia jo r i ty  o f O p p o s itio n  amendments o f a  " c o n s t r u c t iv e "  o r 

s u b s ta n t iv e  c h a r a c te r  were r e fu s e d  and w ithdraw n w ith o u t b e in g  p u t to  a  d i v i ­

s io n .  The m a jo r i ty  o f  O p p o s itio n  amendments p a sse d , th e n , m ust be c o n s id e re d  

a s  Government amendments e x p re ss in g  th e  c o n s id e re d  Wish o f  m in is te r  and 

o f f i c i a l s .  Lord Egrem ont’ s amendments to  h i s  Salmon B i l l  w ere , In  h i s  own

w o rd s," fram ed  w ith  th e  h e lp  o f Governm ent d ra ftsm en  and th e  M in is try  o f  

25A g r ic u l tu r e ."

B e fo re  19H> th e  on ly  remedy to  n o n -C o n se rv a tiv e  Govemrment had  a v a i la b le  

i n  o rd e r  to  e n fo rc e  p assag e  o f  w hat i t  c o n s id e re d  im p o rta n t l e g i s l a t u r e  was 

to  th r e a te n  to  have enough p e e rs  c r e a te d  to  g iv e  th e  Government a  m a jo r i ty .  

T h is  t h r e a t  was u sed  th r e e  t im e s : i n  1712 i n  o rd e r  to  p a s s  th e  T re a ty  o f  

U tr e c h t  (a l th o u g h  a t  t h i s  tim e , p a r ty  p o l i t i c s  were n o t  th e  i s s u e ) ;  i n  I 832
26i n  o rd e r  to  p a ss  th e  Reform B i l l ;  and in  1911 to  p a ss  ■ th e  P a r lia m e n t B i l l .  

However, a s  a  remedy i t  i s  so extrem e t h a t  i t  co u ld  be u sed  on ly  when th e  

M onarch co u ld  be d e f i n i t e l y  a s s u re d  t h a t  th e  m easure had  p o p u la r  s u p p o r t .

And i f  th e  G overnm ent’s b l u f f  w ere c a l l e d  by th e  L o rd s , th e  e f f e c t  would be 

to  d e s tr o y  th e  u p p er chamber. B u t th e  P a r lia m e n t A ct o f  1911 p ro v id e d  a  

remedy to  th e  dilem m a. The c r i s i s  which u l t im a te ly  p roduced  th e  A ct was th e
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r e j e c t i o n  o f  th e  Lords o f  th e  F in an ce  B i l l  o f  1909 which gave e f f e c t  to  Mr.

L loyd  G eorge*s s o - c a l le d  " c o n f is c a to ry "  la n d - ta x  b u d g e t. The House had

n e v e r  b e fo re  r e fu s e d  to  p a ss  a  F in an ce  B i l l ,  and i t  was a l le g e d  t h a t  to  do

so  was to  i n f r in g e  on th e  h i s t o r i c a l  p r iv i l e g e  o f  th e  House o f  Commons a s  th e
27s o le  judge  o f  f i n a n c i a l  m easu res. As m entioned  p re v io u s ly ,  th e  P a r lia m e n t 

A ct now e n ab le s  a  Money B i l l  to  be p re s e n te d  f o r  th e  r o y a l  a s s e n t  and become 

law  i f  i t  i s  n o t  p a sse d  by th e  House o f  Lords w ith in  one month o f i t s  r e ­

c e i p t .  W ith r e g a rd  to  a l l  o th e r  p u b lic  B i l l s ,  th e  L ords co u ld  in te r p o s e  a 

d e la y  o f  two y e a r s ,  and th e  b i l l  would become law i f  i t  s im ply  p a sse d  th ro u g h  

th e  House o f  Commons in  th re e  s u c c e s s iv e  s e s s io n s .  A lthough  t h i s  d im in ish ed  

th e  power o f  th e  L ords c o n s id e ra b ly , i t  d id  n o t  n e c e s s a r i ly  d e s tro y  i t .  A 

d e la y  o f  t h i s  s o r t  was a b le  to  make th e  e f f o r t s  o f  a  Labour Government 

d em o n strab ly  more d i f f i c u l t .  As Je n n in g s  p o in ts  o u t ,  two y e a rs  i s  n e a r ly  

h a l f  th e  l i f e  o f a  norm al P a r lia m e n t. F u rtherm ove, th e  O p p o s itio n  would 

c e r t a i n l y  c o n tin u e  to  o b s t r u c t  th e  m easure in  Commons. However, t h i s  power

h as  been u sed  on ly  tw ic e , in  1912 and 191^» and- n e i th e r  o f  th e  two A cts  took
28e f f e c t  a s  o r ig i n a l l y  p ro p o sed .

A lthough  p e rh ap s  n o t  s t r i c t l y  a  l e g i s l a t i v e  f u n c t io n ,  i t  i s  n e c e s sa ry  

to  n o te  th e  im p o rta n t r o l e  t h a t  th e  Lords p la y  a s  a  s e a t  f o r  some G overn­

ment M in is te r ,  and P unnet n o te s  t h a t  in  every  Government th e r e  a r e  a  number 

o f  p o s ts  f i l l e d  by P e e r s .  T here a r e  a  number o f  p r a c t i c a l  ad v an tag es  to  hav­

in g  P e e rs  s e rv e  a s  M in is te r s .  A P ee r h a s  no c o n s ti tu e n c y  d u t ie s  and h i s  

a t te n d a n c e  a t  d e b a te s  and v o te s  i s  n o t  e s s e n t i a l ,  so t h a t  he h as  more tim e 

to  d e v o te  to  M in i s t e r i a l  d u t ie s  th an  does a  member o f  Commons. T h is  i s  

p ro b ab ly  m ost im p o rta n t f o r  a  Government t h a t  h a s  on ly  a  sm a ll m a jo r i ty  in  

th e  Commons. The L ords i s  a ls o  a  u s e fu l  s e a t  f o r  M in is te r s ,  in  t h a t  any 

f ig u r e  who i s  c a l l e d  upon to  s e rv e  in  th e  G overnm ent, b u t  who does n o t w ish
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to  e n te r  th e  p a r ty  p o l i t i c a l  f r a y  o f th e  House o f  Commons, can be r a i s e d  to  

a  P ee rag e  and th e re b y  be :made e l i g i b l e  f o r  M in i s t e r i a l  o f f i c e .  S i r  P ercy  

M il l s  was g iv en  a  P eerage  in  1957 to  e n a b le  him to  ta k e  up th e  p o s t  o f  

M in is te r  o f  Power in  M acM illanf s G overnm ent, w h ile  L ords Bowden, Cadogan, 

C h a lfo n t,  and G a rd in e r  were g iv en  L if e  P ee rag es  in  19&3 and- 1 9 ^  were 

th e re b y  made e l i g i b l e  f o r  M in i s t e r i a l  O f f ic e  in  th e  W ilson Government.- Y e t, 

d e s p i te  th e  f a c t  t h a t  th e  L if e  P ee rag es  were in tro d u c e d  in  1958 a s  a  means 

o f  r e c r u i t i n g  n o n -p a r ty  men i n to  th e  Governm ent, th e y  have n o t  been used  a 

g r e a t  d e a l .  F u rth e rm o re , th e  d is c la im in g  o f  t i t l e s  a llo w ed  un d er th e  1963 

L i f e  P e e ra g e s  A c t, which was to  have made e le v a t io n  to  th e  Lords more a c c e p t­

a b le  to  th o se  who m ight o th e rw ise  be u n w ill in g  to  i n f l i c t  an h e r e d i ta r y  t i t l e  

on t h e i r  h e i r s ,  has  n o t r e v e r s e d  t h i s  t r e n d .

I t  can be se en , th e n , t h a t  th e  l e g i s l a t i v e  r o l e  o f  th e  House o f  Lords

i n  B r i t a i n  h as  been a  r a t h e r  s p o t ty  one. I n i t i a t i o n  o f  b i l l s  o th e r  th an

G overnm ent ( i . e . ,  C o n se rv a tiv e )  B i l l s  h as  been r a r e .  I t s  g r e a t e s t  v a lu e  

l i e s  a s  a  chamber o f r e v i s io n ;  how ever, V in cen t n o te s ,  r e v i s io n  in  r e c e n t  

y e a r s ,  even w ith  a  n o n -C o n se rv a tiv e  Government in  pow er, h a s  been g e n e ra l ly  

o f  a  more te c h n ic a l  th a n  s u b s ta n t iv e  n a tu r e ,  a lth o u g h  te c h n ic a l  r e v i s io n  

i s  p e rh a p s  a s  w orthy a  ta s k  a s  any , p ro v id e d  t h a t  i t  i s  done s u f f i c i e n t l y

to  s u i t  th e  needs o f  th e  p a r t i c u l a r  l e g i s l a t i o n .  As a  so u rc e  o f  M in is te r s ,

th e  House o f  Lords i s  o f  c o n s id e ra b le  v a lu e  a s  a  means o f  u s in g  a v a i la b le  

t a l e n t  w ith o u t p la c in g  an in o r d in a te  amount o f  s t r e s s  on members o f  th e  

Commons, and to  a  l e s s e r  e x te n t ,  o f  a t t r a c t i n g  ’'n o n - p o l i t i c a l ” p e rso n s  

( o r  r a t h e r ,  p e rso n s  who would n o t  b o th e r  to  cam paign f o r  o f f i c e )  who 

m igh t have th e  t a l e n t  and d e s i r e  f o r  a  M in is try  p o s i t io n .

The e x is te n c e  o f  th e  House o f  Lords i s  a s  much a  m a t te r  o f  h i s t o r i c a l  

t r i a l - a n d - e r r o r  a s  i t  i s  o f  c r i s i s - a n d - r e s o l u t i o n .  As a  p re -d e m o c ra tic
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elem en t i n  a  d em o cra tic  s o c ie ty ,  th e  r o l e  o f  th e  Lords i s  "becoming 

in c r e a s in g ly  anom alous. Much o f  t h i s  h as  to  do w ith  th e  co m p o sitio n  o f  

th e  L o rd s , t h a t  i s ,  t h e i r  s o c ia l  and p o l i t i c a l  o r ig in  and th e  r a t h e r

un ique  co m p o sitio n  o f  th e  House. These a r e  f a c t o r s  which w i l l  "be exam ined

in  th e  n e x t  s e c t io n  on r e p r e s e n ta t io n  and co m p o sitio n .

R e p re s e n ta t iv e  R o le

A t th e  c lo s e  o f  h i s  c h a p te r  on th e  L o rd s , B agehot bemoaned th e  f a c t  

t h a t  th e r e  were no l i f e  p e e rs  i n  t h a t  House. He a rg u ed  t h a t  such 

p o s i t i o n s :

" . . .  would g iv e  us a  l a r g e r  command o f a b le  l e i s u r e ,  
i t  would im prove th e  L ords as  a  p o l i t i c a l  p u l p i t ,  f o r
i t  would e n la rg e  th e  l i s t  o f  i t s  s e l e c t  p r e a c h e r s .”

He w a rn s :

" .  . . i f  a l l  (L o rd s) members c o n tin u e  to  be o f  one c l a s s ,  
and  t h a t  n o t  q u i te  th e  b e s t ;  i f  i t s  d o o rs  a r e  s h u t a g a in s t  
g e n iu s  t h a t  can n o t found a  fa m ily , and a b i l i t y  which 
h as  n o t L5,000 a  y e a r ,,  i t s  power w i l l  be l e s s  y e a r  by y e a r , 
and a t  l a s t  be gone . . ." 3 0

However, th e  L if e  P ee rag es  A cts  o f  -959 and 1963  ’nave to  a  la r g e  d eg ree

31so lv e d  t h i s  problem . The 1959 A ct a llo w ed  th e  Monarch to  c o n fe r  on any

p e rso n  a  p ee rag e  f o r  l i f e ,  so t h a t  th o se  p o l i t i c a l l y  t a l e n t e d  in d iv id u a ls

who once la c k e d  th e  fa m ily  o r  money to  a c q u ire  a  t i t l e  may now s i t  a s  L ords.

Such a  p e e ra g e  i s  n o t  h e r e d i ta r y ;  Je n n in g s  n o te s  t h a t  i t  i s  g e n e r a l ly  th e  f i r s t -

g e n e ra t io n  p e e rs  who a r e  m ost a c t i v e  p o l i t i c a l l y .  P e e rs  o f  su b seq u en t

g e n e ra t io n s  f r e q u e n t ly  become "backwoodsm en,” n e v e r  to  be seen  o r  h e a rd
32u n le s s  some p ro p o sa l o f  g r e a t  p o l i t i c a l  im p o rtan ce  i s  un d er d e b a te .

F u rth e rm o re , "backwoodsmen" te n d  to  be o f a  C o n se rv a tiv e  s t r i p e .  Lord

Ogmore n o te s  t h a t  o f  th e  1 ,062 members o f th e  Lords who ta k e  p a r ty  w hips,

33C o n se rv a tiv e s  outnum ber n o n -C o n se rv a tiv e s  by a lm o st th r e e - to - o n e ;  ■
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c l e a r l y ,  sh o u ld  th e  need  a r i s e ,  th e  C o n se rv a tiv e  p a r ty  co u ld  summon up 

enough L ords t o  slow  p assag e  of. Labour Government b i l l s  sh o u ld  th e  

O p p o s itio n  c o n s id e r  i t  n e c e s sa ry . L i f e  p e e rag e s  co u ld  co n ce iv ab ly  

a llo w  a  Labour Government to  a p p o in t members to  th e  House o f  L ords w ith o u t 

s a d d lin g  su b seq u en t g e n e ra t io n s  w ith  a  "backwoodsmen" l a b e l ,  and th u s  h e lp  

to  even th e  p a r ty  b a la n c e .

The A ct o f  I 963  had i t s  r o o ts  in  th e  Wedgwood Benn A f f a i r .  C rick  

r e c a l l s  t h a t  th e  F i r s t  V isco u n t S ta n s g a te  was c r e a te d  u n d er u n u su a l 

c irc u m s ta n c e s , d u r in g  W orld War I I  a s  a  means o f  s tr e n g th e n in g  th e  Labour 

P a r ty  i n  th e  Upper House " .  . . a t  a  tim e when a  c o a l i t i o n  Government o f 

th r e e  p a r t i e s  i s  charged  w ith  th e  d i r e c t io n  o f  a f f a i r s . "  I n  1950> h i s  

so n , A nthony Wedgwood Benn had been e le c te d  a s  a  Member f o r  s o u th e a s t  

B r i s t o l .  I n  1955> he in tro d u c e d  a B i l l  to  e n a b le  him to  renounce  h i s  

r i g h t  to  a  p e e ra g e , w ith o u t a f f e c t in g  th e  r i g h t  o f  h i s  c h i ld re n  to  succeed  

on h i s  d e a th . The B i l l  was r e j e c t e d  by th e  Lords on second  re a d in g  and g o t 

no f u r t h e r .  When V isco u n t S ta n s g a te  d ie d  in  i 9 6 0 , Mr. Wedgwood Benn 

e x e cu ted  an in s tru m e n t o f  r e n u n c ia t io n  o f th e  v is c o u n ty , and a p e t i t i o n  to  

th e  Commons was p re s e n te d  by a fe llo w  M.P. on h i s  b e h a lf  p o in t in g  o u t t h a t  

i t  h as  n e v e r  been l a i d  down by A ct o f  P a r lia m e n t o r  d ec id ed  by th e  c o u r ts  

t h a t  a  p e e r  by in h e r i t a n c e ,  even i f  he has n o t  r e c e iv e d  a  w r i t  o f  summons to  

th e  L ords (w hich Mr. Wedgwood Benn had n o t ,  by n o t  ta k in g  th e  n e c e s sa ry  s te p s
qc:

to  r e c e iv e  one) i s  d i s q u a l i f i e d  from  s i t t i n g  in  th e  Commons. The House 

o f  Commons r e f e r r e d  to  th e  Committee o f  P r iv i l e g e s  Anthony Wedgwood B e n n 's  

c la im , and th e  Committee r e p o r te d  a g a in s t  him . When th e  R ep o rt came b e fo re  

th e  Commons, th e  House, a t  t h a t  tim e c o n t r o l le d  by th e  C o n se rv a tiv e  P a r ty ,  

r e fu s e d  p e rm iss io n  f o r  Benn to  a d d re ss  them from th e  b a r  o f  th e  House on
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h i s  own "behalf. A t le n g th  a  new W rit was is s u e d  f o r  a  b y - e le c t io n ,  and 

Benn d e te rm in ed  to  s ta n d . On May 1961, B r i s t o l  r e tu rn e d  Benn over h i s  

opponen t by a  tw o -to -o n e  m a jo r i ty ,  d e s p i te  much p u b l i c i t y  t h a t  h i s  e le c t io n  

would be i n v a l id .  When Benn’s  opponen t, Malcom S t .  G la i r ,  p e t i t i o n e d  i t ,  

th e  E le c t io n  C ourt found in  h i s  f a v o r ;  and on May 8 , th e  House a g a in  r e fu s e d  

ad m iss io n  to  Benn, d e s p i te  th e  f a c t  t h a t  i t  was c l e a r l y  c h a lle n g in g  th e  

r i g h t s  o f  th e  c o n s ti tu e n c y .

Two days a f t e r  Wedgwood Benn (now V isco u n t S ta n s g a te )  had been

nom inated  f o r  th e  B r i t i s h  b y - e le c t io n ,  i t  was announced in  th e  House o f

Commons t h a t  th e  Government in te n d e d  to  s e t  up a  J o i n t  S e le c t  Committee to  

c o n s id e r  among o th e r  th in g s ,  w hether P e e rs  sh o u ld  have th e  r i g h t  to  s i t  in  

e i t h e r  ho u se , to  v o te  a t  e le c t io n s  o r  to  s u rre n d e r  t h e i r  p e e ra g e s . The 

f i n a l  Committee R ep o rt recommended, and th e  1963 A ct p ro v id e d , t h a t :

1 . P e e rag e s  may be s u rre n d e re d . E x is t in g  P e e rs  w i l l  be g iv en  s ix  months to  

make up t h e i r  minds from th e  d a te  when th e  new law comes in to  e f f e c t ;  newly 

su cceed in g  P e e rs  one y e a r , ex cep t i f  th e y  a r e  a l r e a d y  in  th e  Commons, th en  

one m onth. R e s ig n a tio n  would be f o r  l i f e ,  b u t th e  t i t l e  and a l l  p r iv i l e g e s  

w i l l  be resum ed by th e  h e i r  on th e  d e a th  o f th e  "h o ld e r"  o f  th e  dorm ant 

t i t l e .

2 . The P ee rag e  o f S c o tla n d  ( th o s e  c r e a te d  b e fo re  th e  A ct o f Union 1706) 

sh o u ld  a l l  be a d m itte d  to  th e  House o f  L o rd s . P r e v io u s ly ,  s ix te e n  Rep­

r e s e n t a t i v e  P e e rs  were e le c te d  from t h e i r  number.

3 . The P eerage  o f  I r e l a n d  ( th o s e  c r e a te d  b e fo re  th e  A ct o f Union 1800) have 

had  no R e p re s e n ta t iv e  P e e rs  s in c e  1919; so th e y  sh o u ld  now be a llo w ed  to  

s ta n d  f o r  any c o n s ti tu e n c y  in  th e  U n ited  Kingdom and to  v o te  ( th e y  had p r e ­

v io u s ly  been excluded  from e le c t io n  in  N o rth e rn  I r e l a n d ) .

P e e re s s e s  in  t h e i r  own r i g h t  o f  E ng lan d , th e  U n ited  Kingdom and o f
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S c o tla n d  sh o u ld  be a llo w ed  to  s i t  i n  th e  L o rd s , o r  to  s u r re n d e r  t h e i r  t i t l e s  

on th e  same te rm s a s  a l l  o th e r  P e e r s .

V in ce n t co n ten d s t h a t  th e  p r e s e n t  c h a r a c te r  o f  th e  House o f  Lords i s

e s s e n t i a l l y  a  c r e a t io n  o f  th e  M acM illan e r a ,  and t h a t  i t s  c h a r a c te r  i s  one o f

l i b e r a l i s m .  He n o te s  t h a t  th e  p r a c t i c a l  e f f e c t  o f  l i f e  p e e ra g e s  so f a r  has

been to  enhance th e  a d m in is t r a t iv e  and p a r ty  u s e fu ln e s s  o f  th e  House to  th e

Labour P a r ty .  As ev id en ce  o f th e  l ib e r a l i s m  o f  th e  L ife  P e e rs ,  he n o te s  t h a t

i n  d iv i s io n s  on fo u r  m ajor b i l l s  i n  th e  House o f  L o rd s , n o ta b ly  th e  S ex u a l

O ffen ce s  B i l l ,  th e  D eath P e n a l t i e s  B i l l ,  th e  R h o d esia  O il  S a n c tio n s , and th e

D efense E s t im a te s ,  th e  v o te s  o f " p ro g re s s iv e s "  have f a r  outnum bered th o se  o f

th e  s o - c a l l e d  " r e a c t io n a r i e s ,"  a lth o u g h  V in cen t f a i l e d  to  d e f in e  h i s  term s

w ith  any a c c u ra c y . He n o te s  t h a t  g iv e n  Mr. W ilson  recommended th e  c r e a t io n

o f  a s  many a s  f i f t y - e i g h t  p ee rag es  betw een O cto b er 196^ and A p r i l  19&6, i t  i s

c l e a r  a g a in  t h a t  new c r e a t io n s  co u ld  w ith in  a  few y e a rs  make any C o n se rv a tiv e

a d v a n ta g e s  in  e f f e c t i v e  v o tin g  powers on even s t r a i g h t  p a r ty  i s s u e s  (assum ing ,

o f  c o u rse , th e  absen ce  o f backwoodsmen) a  v e ry  m arg in a l m a tte r ,  and he goes on

to  s t a t e  t h a t  by th e  196^-65  s e s s io n ,  th e  l i f e  p ee rag es  had made th e  House a

37p red o m in a n tly  n o n -h e re d i ta ry  chamber a s  f a r  a s  i t s  b u s in e s s  was co n cern ed .

V in cen t n o te s  t h a t  iu  th e  n in e te e n th  c e n tu ry  th e r e  was one r e l a t i v e l y  

h ig h ly  i n t e g r a te d  e l i t e :  th e  landow ning c l a s s .  The modern p o s i t io n ,  how ever, 

i s  q u i t e  d i f f e r e n t .  The p eo p le  who ru n  th o se  a c t i v i t i e s  which can in f lu e n c e  

g e n e ra l  n a t io n a l  p o l ic y  form from fo u r  to  s ix  d i f f e r e n t  e l i t e s  l i v i n g  w idely  

s e p a ra te  l i v e s .  I n  th e s e  te rm s, a rg u es  V in c e n t, th e  House o f  Commons now 

r e p r e s e n ts  on ly  one o f th e s e  e l i t e s ,  th e  p o l i t i c a l  p ro fe s s io n .  C u r re n tly ,  

th e r e  i s  no one in  th e  House who can speak  f o r  such b u s in e s s  as  th e  Bank o f 

E n g lan d , n o r  a re  th e r e  r e p r e s e n ta t iv e s  o f  th e  u n io n s  such a s  members from

T. U. C. The House o f  Commons, th e n , h as  become a  means f o r  com m unication
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and c o m p e titio n  w ith in  th e  p o l i t i c a l  p r o fe s s io n ,  b u t n o t  f o r  com m unication 

and c o m p e tit io n  betw een th e  e l i t e s  who r e a l l y  ru n  th e  c o u n try . V in cen t 

b e l ie v e s  t h a t  th e  p lu ra lis m  o f  e l i t e s  in  th e  up p er house c o n s is t s  l e s s  o f  

m assiv e  r e p r e s e n ta t io n  o f any d i r e c t iv e  g ro u p , th an  in  th e  absence  o f  th e  

o m iss io n  o r  predom inance o f any o f  th o se  w alks o f l i f e  which do in  g e n e ra l  

d i r e c t  th in g s .  " I f  th e  g r e a t  a re  s t i l l  few on th e  ground in  th e  House o f 

L o rd s , th e  f r i e n d s  o f th e  g r e a t  and th e  s e m i-p ro fe s s io n a l  a d v o ca te s  o f  th e  

g r e a t  a r e  l e s s  few ."  The c o n ta c ts  t h a t  m a tte r  betw een c i v i l  s e rv a n ts ,  

b u s in e s s  and un ion  and m i l i t a r y  l e a d e r s ,  th e  i n t e l l i g e n t s i a ,  e t c . ,  m ust r e ­

main th o se  ta k in g  p la c e  in  submerged in te r c o u r s e  b eh in d  th e  s c e n e s , so f a r  

a s  p rim ary  governm ent i s  concerned ; b u t  th e r e  i s  a  seco n d ary  k in d  o f  power, 

th e  power to  d i f f u s e  in f lu e n c e  e x e rc is e d  by th o se  who ru n  th in g s  o v er th o se  

o th e r  a c t i v i t i e s  th e y  do n o t  a c tu a l ly  ru n . T h is , th e n , would ap p ea r  to  be 

th e  t r u e  v a lu e  o f  th e  p r e s e n t  House o f  L o rd s: t h a t  in  a  v e ry  r e a l  way i t  

more c lo s e ly  m ir ro r s  th e  r e a l i t i e s  o f th e  c u r r e n t  s t r u c t u r e  o f p o l i t i c s ,  and 

a t  one remove and in  a  m inor key r e f l e c t s  th e  p r e s e n t  e ssen ce  o f  th e  move­

ment o f  h i s t o r y ,  by a llo w in g  f o r  th e  convergence o f  c o n c u rre n t m oderate
oQ

l i b e r a l  m a jo r i t i e s  in  a l l  m ajor e l i t e s .

I f  i t  i s  t r u e  t h a t  th e  L if e  P ee rag es  A cts  have a llo w ed  th e  House o f 

L ords to  de f a c to  become a  l e s s  h e r e d i ta r y  and f a r  l e s s  C o n se rv a tiv e  ( a l ­

though n o t  n e c e s s a r i ly  c o n s e rv a t iv e ) House th an  i t  i s  g e n e ra l ly  p o r tra y e d , 

i t  i s  n o t  u n re a so n a b le  to  ask  why th e  form  o f an h e r e d i ta r y  chamber m ust be 

r e t a in e d  a t  a l l .  I f  th e  L ife  P e e rs  and f i r s t  g n e ra t io n  P e e rs  do m ost o f  th e  

im p o r ta n t work in  th e  House, th e n  p e rh ap s  i t  i s  tim e to  do away w ith  p r a c t i c e  

o f  a llo w in g  h e r e d i ta r y  "backwoodsmen" even th e  p o s s i b i l i t y  o f s i t t i n g  and 

v o tin g  in  th e  House o f  L ords.
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Reform o f  th e  Lords 

P ro p o sa ls  f o r  re fo rm  o r  a b o l i t io n  o f  th e  House o f  Lords in  th e  

tw e n t ie th  c e n tu ry  d a te  back to  th e  A ct o f 1911 whose pream ble recommended 

th e  r e c o n s t i t u t i o n  o f  th e  Lords on an e le c te d  b a s i s .  However, such a  

n o t io n  was n e v e r  s e r io u s ly  c o n s id e re d . The B ryce Commission o f  1918 

recommended t h a t  th r e e - q u a r te r s  o f  th e  members o f  th e  Lords be e le c te d  i n ­

d i r e c t l y  by* the  Commons on a  r e g io n a l  b a s i s ,  w ith  th e  rem a in d e r e le c te d  by 

a  J o i n t  S tan d in g  Committee o f  b o th  H ouses. However, Lord S hepherd  n o te s

t h a t  th e  C om m ission^ recom m endations fo u n d ered  th ro u g h  th e  d is p u te s  o f  th e  
40tim e . M ost r e c e n t ly ,  re fo rm  has c e n te re d  in  th e  payment o f an a tte n d a n c e  

a llo w an ce  ( r a i s e d  to  4§- g u in e a s  in  1964) , th e  g r a n t in g  o f le a v e s  o f absence 

( 19 5 8 )? amd th e  L if e  P eerag e  A c ts  o f  1958 19&3 w hich a llo w ed  f o r  women

p e e r s ,  l i f e  p e e rs  and th e  r e n u n c ia t io n  o f a  P ee rag e  f o r  l i f e ,  r e s p e c t iv e ly .

S u re ly ,  such  changes a s  th e s e  c o n s t i t u t e  a  " t in k e r in g 11 w ith  th e  e x i s t ­

in g  m achinery  o f  governm ent r a t h e r  th an  a  g e n e ra l  o v e rh a u l, w hich i s  w hat many 

p o l i t i c i a n s  ( p a r t i c u l a r l y  in  th e  Labour P a r ty )  and p o l i t i c a l  s c h o la r s  have 

been  recom m ending. C ric k , f o r  exam ple, rem arks t h a t  th e  m ountain  o f B r i t i s h  

governm ent la b o re d  in  1958 to  b r in g  ab o u t th e  "mouse" o f  re fo rm  in  th e  form
4 lo f  th e  P eerag e  A ct. Bromhead and S h e l l  a rg u e  t h a t  w hatev er changes th e

L ords have undergone in  o rd e r  to  im prove i t s  r o le  in  th e  B r i t i s h  governm ent,

two f a c t o r s  s t i l l  rem a in , th e  h e r e d i ta r y  r i g h t  to  a  s e a t  in  th e  Upper House,

and th e  power o f  th e  L ords to  d e la y  th e  p assag e  o f  l e g i s l a t i o n  by a  y e a r ,  bo th

f a c t o r s  which can n o t h e lp  b u t e f f e c t  in te r - p a r l i a m e n ta r y  and e x e c u tiv e -
42p a r l ia m e n ta ry  r e l a t i o n s h i p s .  Burrows co n ten d s t h a t  w h ile  th e  House o f  Lords 

may be o f  u se  to  a  C o n se rv a tiv e  Government, i t  i s  o f  l i t t l e  o r no use  to

Labour u n le s s  i t  can a t t a i n  a  v o tin g  c o n tr o l  o f  t h a t  cham ber. I f  we assum e,

a s  does B urrow s, t h a t  a  second chamber i s  o f  u se  in  th e  m achinery  o f
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governm ent, t h a t  any r e c o n s t i t u t e d  second  chamber sh o u ld  be based  on th e  

e x i s t i n g  House o f  lo r d s  in  o rd e r  to  p re s e rv e  i t s  t r a d i t i o n ,  and t h a t  u l t im a te  

a u th o r i ty  sh o u ld  r e s t  in  th e  House o f  Commons a s  r e p r e s e n ta t iv e  o f  th e  p o p u la r

4*3w i l l ,  th e n  i t  would be w orthw hile  to  examine h i s  scheme o f  re fo rm  in  th e

c o n te x t  o f  a  Labour Government e le c te d  w ith  a  sm a ll m a jo r i ty  in  th e  Commons,

a s  Labour on o ccas io n  h as  had problem s re g a rd in g  i t s  r e l a t i o n s  w ith  th e  L ords.

Of c o u rse , a  Labour Government e le c te d  w ith  a  sm a ll m a jo r i ty  would have 

to  a c t  w ith  c a u tio n , a s  th e  Government co u ld  c la im  on ly  a  l im i te d  m andate to  

g o v ern , and th e  p o s s i b i l i t y  o f  C o n se rv a tiv e  P e e rs  jo in in g  w ith  th e  Conser­

v a t iv e  o p p o s it io n  in  th e  Commons to  make th in g s  d i f f i c u l t  i s  a  v e ry  r e a l  one,

Burrow s s u g g e s ts  what he c a l l s  a  "Two-W rit Schem e," which in  e f f e c t  would

e s t a b l i s h  two c la s s e s  o f  P e e rs :  L i f e ,  o r  c r e a te d  h e r e d i ta r y  P e e rs  o f  f i r s t  

c r e a t io n  who would have th e  r i g h t  to  s i t  and v o te  on m a tte r s  o f  Government 

p o l ic y ;  and th o se  h e r e d i ta r y  p e e rs  o f  su b seq u en t g e n e ra t io n s  who would be 

a llo w ed  on ly  to  e x e rc is e  t h e i r  t r a d i t i o n a l  r i g h t  a s  a  C o u n se llo r  o f  th e  Crown, 

to  w i t ,  to  g iv e  co u n se l b u t n o t  to  v o te  u n le s s  s p e c i f i c a l l y  g iv en  t h a t  a u th o r ­

i t y  by th e  Government o f th e  day.

Burrows co n ten d s t h a t  such  a  scheme would s e rv e  to  e l im in a te  c o n tr o l  

o v e r l e g i s l a t i o n  which a c c ru e s  by r i g h t  o f  b i r t h  to  th e  s u c c e s s o r  o f  a 

p e e ra g e . However, i t  p re s e rv e s  th e  in d e p en d en t a d v ic e  te n d e re d  by an ed u ca ted  

s e c t io n  o f  th e  community which i s  n o t  n e c e s s a r i ly  in f lu e n c e d  by p o l i t i c a l  

a l l e g ia n c e .  As f a r  a s  p a r ty  s t r e n g th  i s  co n cern ed , Burrows w r i te s  t h a t  as  

o f  1964, among 251 L ife  P e e rs , ro u g h ly  96 would r e f e r  to  them selv es  a s  Con­

s e r v a t iv e s ,  53 L abour, 5 L ib e r a l ,  and 97 would n o t c o n s id e r  th em se lv es  bound 

to  any p a r ty ;  how ever, p a r ty  co m p o sitio n  in  th e  Lords i s  s u b je c t  to  c r e a t io n  

and d e a th .  I f  n e c e s s a ry , a  Government c o u ld  i s s u e  v o tin g  w r i ts  to  c e r t a in  

h e r e d i t a r y  p e e rs  (by  c r e a t in g  f o r  them new p e e rag e s)  in  o rd e r  to  a t t a i n  a
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s u f f i c i e n t  number o f  s u p p o r te r s  to  o b ta in  a  w orking m a jo r i ty .

S hou ld  Labour a t t a i n  a  la r g e  m a jo r i ty  in  th e  Commons, i t  m igh t have

few er i n h i b i t i o n s  ab o u t d e a l in g  w ith  th e  L o rd s . Burrow s s u g g e s ts  t h a t  th e

P a r lia m e n t A c ts  o f  1911 and 19^f9 m ight be amended to  p ro v id e  t h a t  any b i l l

p re s e n te d  to  th e  Commons by a  M in is te r  o f  th e  Crown m ust be p a ssed  by th e

L o rd s , e i t h e r  w ith o u t amendment o r  w ith  such  amendments a s  m ight be ag re ed

to  by th e  M in is te r ,  w ith in  one month a f t e r  i t  had  been s e n t  up to  t h a t  House.

I n  th e  ca se  o f  a  Government B i l l  o r ig in a t in g  in  th e  House o f L o rd s , th e  B i l l

m ust be p a sse d  by t h a t  House w ith in  two months o f i t s  p r e s e n ta t io n  by th e

M in is te r ,  and any amendments made to  th e  b i l l  d u rin g  i t s  p assag e  In  th e

Commons need  n o t be ag ree d  to  by th e  L ords. The e f f e c t  o f  th e  am ending B i l l

would be to  p la c e  a l l  Government B i l l s  in tro d u c e d  in  th e  Commons in  th e  same

p o s i t io n s  a s  B i l l s  c e r t i f i e d  by th e  S peaker o f  th e  House o f  Commons a s  Money

B i l l s .  F o r B i l l s  o r ig in a t in g  i n  th e  L o rd s , th e  r e v i s in g  fu n c t io n s  o f th e

Upper Chamber would be r e t a in e d ,  b u t  such r e v i s io n s  would be th o se  a c c e p te d
A5

by , r a t h e r  th a n  im posed upon, th e  governm ent o f  th e  day .

Burrows co n c lu d es  h i s  a r t i c l e  by re v ie w in g  th e  changes made in  th e  

co m p o sitio n  o f  th e  Lords under C o n se rv a tiv e  r u l e  in  th e  5 0 's and. 60*s. In  

p a r t i c u l a r ,  he c o n c e n tra te s  on th e  P eerag e  A ct o f  1 9 6 3 , th e  g r a v e s t  d e f e c t  

o f  w hich i s  t h a t  by r e n u n c ia t io n  o f a  p ee rag e  f o r  l i f e ,  a  Lord d e p r iv e s  th e  

House o f h i s  s e r v ic e s .  F u r th e r ,  by p ro v id in g  f o r  th o se  who w ished to  d i s ­

c la im  t h e i r  p e e ra g e s  b u t had a lr e a d y  ta k e n  t h e i r  s e a t s  in  th e  L o rd s , th e  A ct 

weakened th e  s ta n d in g  o f  th e  up p er house by d e m o n s tra tin g  t h a t  s e r v ic e  in

th e  Commons was, i f  n o t  more d e s i r a b le ,  a t  l e a s t  o f  g r e a t e r  v a lu e . Burrows
*

c o n s id e rs  t h a t  i f  p r e s e n t  t r e n d s  c o n tin u e , th e  House o f  L ords w i l l  e i t h e r  

c o n tin u e  to  behave un d er C o n se rv a tiv e  r u l e  a s  a  m inor governm ent d ep a rtm en t, 

o r ,  u n d er Labour r u l e ,  w i l l  be u l t im a te ly  d e p r iv e d  o f  any In f lu e n c e  in



Bromhead and S h e l l 's  su rv ey  on th e  Lords and t h e i r  House gave fo u r  

c h o ic e s  a s  to  th e  f u tu r e  com positon  o f  th e  upper cham bers: l )  remove th e  

h e r e d i t a r y  p e e rs  a l to g e th e r ;  z )  in tro d u c e  th e  tw o -w rit  system ; 3 ) a llo w  th e  

e x i s t in g  p e e rs  to  e l e c t  some o f  t h e i r  membership to  th e  House; A) m a in ta in  th e  

p r e s e n t  p o s i t io n .  T here was no consensus re g a rd in g  any p a r t i c u l a r  change, and 

o n ly  th e  m ost m odest p ro p o sa l ( e l e c t i o n  by h e r e d i ta r y  p e e r s )  drew any sub­

s t a n t i a l  s u p p o rt ( 31$ o f  a l l  P e e r s ) .  Those who p r e f e r r e d  no change (A9 

d id  so on th e  ground t h a t  th e  House worked f a i r l y  w e ll  a s  i s ,  th e r e  was no 

r e a l  re a so n  to  make any r a d i c a l  changes. Labour p e e r s ,  on th e  o th e r  hand , con­

s id e r e d  i t  im p o rta n t to  a v o id  s tr e n g th e n in g  th e  upper house and welcomed 

h e r e d i t a r y  p e e r s ,  a s  th e y  h e lp ed  to  keep th e  p r e s t i g e  o f  th e  House low. Among 

C o n se rv a tiv e  p e e r s ,  i t  was f e l t  t h a t  the: h e r e d i t a r y  system  h e lp e d  to  keep 

young men in  th e  House, and a llo w e d  f o r  more independence  among h e r e d i ta r y  

p e e rs  ( a lth o u g h  th e r e  i s  l i t t l e  ev id en ce  to  s u p p o rt t h i s ) .  T here was a ls o  a

r a t h e r  f i rm ly  h e ld  b e l i e f  t h a t  th e  h e r e d i ta r y  p e e rs  a r e  a  "good m icrocosm o f 
A7th e  n a t io n ."

O u tr ig h t  rem oval o f  p e e rs  by s u c c e ss io n  r e c e iv e d  th e  a p p ro v a l o f  on ly

3^ o f  th e  re sp o n d e n ts  a s  a  f i r s t  p re fe r e n c e .  However, a  g ra d u a l rem oval, by

e x c lu d in g  th o se  who in  th e  f u tu r e  would su cceed  to  t i t l e s  w ith o u t ta k in g  away

any o f  th e  r i g h t s  o f  th e  p r e s e n t  h o ld e r s ,  a  move which would u l t im a te ly  ach iev e

th e  same end, won th e  su p p o rt o f  10^ o f  a l l  p e e r s ,  23/6 o f  th e  l i f e  p e e r s ,  and
A 8

31$ o f  a l l  Labour p e e r s .

The p e e rs  who were in te rv ie w e d  w ere asked  to  g iv e  a  s t r a i g h t  "y es"  o r 

"no" v o te  a s  to  t h e i r  a t t i t u d e  tow ards th e  tw o -w rit  p ro p o s a l .  S ix te e n  p e r  

c e n t r e p l i e d  "y es"  and 77% r e p l ie d " n o " .  The m ajo r re a so n  f o r  t h i s  r e a c t io n  

ap p e a red  to  be t h a t  m ost p e e rs  d i s l i k e  th e  id e a  o f  h av in g  f i r s t  and second
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4o
c la s s  members s i t t i n g  and w orking to g e th e r .

As to  p ro p o sa ls  to  add members to  th e  House by means o f  new c r i t e r i a ,  

f o u r  p o s s i b i l i t i e s  were p u t to  th e  p e e r s :  l )  o f f i c e  h o ld e r s  o f some im p o rta n t 

b o d ie s  d u r in g  t h e i r  term  o f  o f f i c e ;  2) some p e rso n s  e le c te d  by lo c a l  a u th o r i ­

t i e s ;  3) a  p o p u la r ly  e le c te d  e lem en t; and k )  a  l im i te d  number o f  pe?:sons 

a p p o in te d  by th e  Government f o r  a  f ix e d ,  no n -ren ew ab le  te rm . In  g e n e r a l ,  

none o f  th e  fo u r  p ro p o s a ls  a t t r a c t e d  any s u b s t a n t i a l  amount o f s u p p o r t .  

A p p a re n tly , m ost p e e rs  a r e  n o t i n t e r e s t e d  in  p ro p o sa ls  f o r  in c r e a s in g  th e  num­

b e r  o f  ways by w hich a  p e rso n  may e n te r  th e  House o f  L o rd s . ^

Bromhead and S h e l l ’ s  c o n c lu s io n  from  t h e i r  s tu d y  i s  t h a t  th e r e  ap p ea rs  

to  be l i t t l e  en th u siasm  among th e  a c t iv e  p e e rs  ( th o s e  who a t te n d e d  over h a l f  

th e  s i t t i n g s  o f th e  L ords d u rin g  th e  p e r io d  o f  th e  su rv ey ) f o r  any m ajor 

change in  th e  co m p o sitio n  o r p ro c e d u re s  o f  th e  House o f L o rd s . However, 

Bromhead and S h e l l  n o te  t h a t  r e t r o s p e c t iv e  a p p ro v a l has been g iv en  by th e  

P e e rs  to  th e  " r e l a t i v e l y  d r a s t i c 11 changes b ro u g h t ab o u t by th e  1958 L ife  

P e e ra g e s  A ct and th e  19&3 P eerage  A c t, so t h a t  th e r e  i s  re a so n  to  b e l ie v e  

t h a t  f u r t h e r  re fo rm s  m ig h t, i n i t i a l l y ,  be met w ith  s im i la r  s u s p ic io n , b u t 

co u ld  g r a d u a l ly  ea rn  gen u in e  a p p ro v a l. I n  o th e r  w ords, i t  i s  p ro b a b le  t h a t  

when fa c e d  w ith  an a l t e r n a t i v e  on a  q u e s t io n n a ir e ,  th e  p e e rs  may d e c id e  t h a t  

th e  s a f e s t  r o u te  i s  in  th e  m ain tenance  o f  th e  s t a t u s  quo , b u t when a  s p e c i f i c  

p ro p o s a l  i s  w orked o u t and p re s e n te d  w ith  th e  b ack in g  and r e s p o n s i b i l i t y  o f

51th e  G overnm ent, such a. p ro p o sa l may be viewed in  a  d i f f e r e n t  l i g h t .

P e rh ap s  th e  m ost r a d i c a l  p ro p o sa l  f o r  change was one p u t fo rw ard  in  

1969  by Lord Ogmore, P r e s id e n t  o f  th e  W elsh L ib e r a l  P a r ty .  Lord Ogmore n o te s  

an  o p in io n  p o l l  tak en  in  Septem ber 1 9 6 8 , in  which 59% o f  th o se  q u e s tio n e d  

su p p o rte d  a  W elsh p a r lia m e n t f o r  d e a l in g  w ith  W elsh a f f a i r s ;  th e  f ig u r e  ro s e  

to  6 l$  among th e  21-3^  age group . What Lord Ogmore h as  in  mind i s  th e  s e t t i n g
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up o f  a  f e d e r a l  system  in  th e  U n ited  Kingdom, w ith  a  system  o f  dom estic  

P a r lia m e n ts  f o r  E ngland , S c o tla n d , W ales and N o rth e rn  I r e l a n d ,  w ith  a  f e d e r a l  

Government and P a r lia m e n t f o r  m a tte r s  o f  common co n cern , and w ith  r e g io n a l  

a s se m b lie s  f o r  E ngland s u b o rd in a te  to  th e  E n g lish  P a r lia m e n t. What Lord Og­

more s u g g e s ts  i s  t h a t  such "d o m estic"  P a r lia m e n ts  and t h e i r  Governm ents co u ld  

seek  to  u se  th e  House o f Lords a s  a  f e d e r a l  House by c o n t r o l l in g  f u tu r e  

a p p o in tm e n ts . He seems to  f e e l  t h a t  w ith o u t th e s e  and  o th e r  changes in  th e

L o rd s , nam ely th e  n e c e s s i ty  o f p ay ing  more s a t i s f a c t o r y  s a l a r i e s  as  w e ll  a s

s e l e c t in g  members on a  more " im a g in a tiv e "  b a s i s ,  re fo rm  o f  th e  House o f

L ords w i l l  become "Much Ado About N o th in g .

As recently as 1968-69 the Labour Government was prepared to consider 
substantial reforms in the composition and powers of the House of Lords. In 
the Queen*s Speech at the opening of Parliament, October 3 0, 1968, it was 
announced that legislation would be introduced regarding Lords’ reform. A 
year earlier,the Labour government had proposed that the powers of the Lords 
be reduced and its hereditary basis eliminated, so that it might develop with­
in the framework of a modern parliamentary system. A conference of the rep­
resentatives of the three main parties was convened by the government in the 
hope that an all-party consensus could be reached about the role, powers, 
and composition of the second chamber in the present day. The conference 
first met in November 1967 and continued its discussions until June 196 8.

By t h a t  tim e th e  c o n fe ren c e  had  re a c h e d  agreem ent on th e  main o u t l in e s  

o f  a  com prehensive scheme o f re fo rm  co v e rin g  bo th  powers and co m p o sitio n .

The Government co n tin u e d  and com pleted  th e  work from th e  p o in t  a t  which th e  

t a l k s  came to  an end, and p ro p o sed  to  in tro d u c e  th e  r e q u ir e d  l e g i s l a t i o n .

The view  o f th e  co n fe re n c e  had been th a t  re fo rm  o f  th e  L ords sh o u ld  be based  

on th e  fo llo w in g  p r o p o s i t io n s : a )  t h a t  in  th e  fram ework o f  a  modern
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p a r l ia m e n ta ry  system , th e  second  Chamber had an e s s e n t i a l  r o l e  to  p la y ,

com plem entary to  h u t  n o t r i v a l l i n g  t h a t  o f  th e  Commons, i f  f o r  no o th e r  re a so n

th a n  f o r  th e  volume o f  l e g i s l a t i v e  work w ith  which P a r lia m e n t m ust d e a l ;

b ) t h a t  th e  p r e s e n t  co m p o sitio n  and pow ers o f th e  L ords h as  p re v e n te d  i t

from  f u n c t io n in g  a s  e f f e c t iv e ly  a s  i t  sh o u ld ; c) t h a t  re fo rm  sh o u ld  be

d i r e c te d  tow ard  p rom oting  th e  more e f f i c i e n t  w orking o f  P a r lia m e n t a s  a

w hole; and d) t h a t  once re fo rm  had  been com pleted , th e  work o f th e  two Houses

sh o u ld  become more c lo s e ly  c o -o rd in a te d .a n d  in te g r a te d ,  and t h a t  th e  f u n c t io n s

53o f th e  House o f  L ords sh o u ld  be rev iew ed .

I t  was th e  p o s i t io n  o f th e  Labour Government t h a t  any re fo rm  sh o u ld  

a c h ie v e  th e  fo llo w in g  o b je c t iv e s :

1 . The h e r e d i t a r y  b a s is  o f m em bership sh o u ld  be e l im in a te d .

2 . No one p a r ty  sh o u ld  p o s se s s  a  perm anent m a jo r i ty .

3 . I n  norm al c irc u m s ta n c e s , th e  Government o f  th e  day sh o u ld  be a b le  to  

s e c u re  a  re a s o n a b le  w orking m a jo r i ty ,  a lth o u g h  how t h i s  would be a ch ie v e d  

was n o t  su g g e s te d .

A W hite P ap er o u t l in in g  th e  Labour G overnm ent’s  p ro p o sa ls  was approved  

by an overw helm ing m a jo r i ty  i n  th e  House o f  L o rd s , and a  B i l l  in c o r p o ra t in g  

i t s  p ro v is io n s  was in tro d u c e d  in to  th e  Commons in  19^9. ^he P a r lia m e n t (No.

2) B i l l  o b ta in e d  a  second r e a d in g ,  b u t ,  s in c e  i t  was a  m ajor c o n s t i t u t i o n a l  

B i l l ,  i t  was c o n s id e re d  r i g h t  and p ro p e r  f o r  th e  com m ittee s ta g e  to  be tak en  

on th e  f l o o r  o f  th e  House.

The B i l l  r e c e iv e d  a  lukewarm r e c e p t io n  from th e  C o n se rv a tiv e  O p p o s itio n . 

I t  cau sed  a  s h a rp  and b i t t e r  r e a c t io n  from  th e  le f t - w in g  o f  th e  Labour P a r ty  

and th e  r ig h t-w in g  o f  th e  C o n se rv a tiv e  P a r ty .  A b r i l l i a n t  and d e s t r u c t iv e  

cam paign was fo u g h t by Mr. Enoch P ow ell and Mr. M ichael F o o t, and a f t e r  

s e v e r a l  days o f  in te n s e  d e b a te  showing l i t t l e  p ro g re s s ,  th e  Labour G overn-
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m ent w ithdrew  th e  B i l l  in  o rd e r  t h a t  o th e r  im p o rta n t l e g i s l a t i o n  co u ld  be 

p a s se d .

Lord S hepherd  c o n s id e rs  t h a t  Mr. F o o t saw in  th e  B i l l  a  d anger to  th e

Commons, i n  t h a t  a  re fo rm ed  House o f Lords would have an enhanced p o s i t io n

i n  r e l a t i o n  to , th e  low er House, and a s  such th e  B i l l  went a g a in s t  h i s  view

t h a t  th e  L ords sh o u ld  be a b o lis h e d . Mr. P ow ell saw in  th e  B i l l  a  r e a l

d an g er o f in c r e a s e d  p a tro n a g e  f o r  th e  Prim e M in is te r ,  as  P e e rs  would, con-
5 5

ta n u e  to  be c r e a te d  on th e  a d v ice  o f th e  Government o f th e  day.

The problem  w ith  r e g a rd  to  re fo rm  o f  th e  L o rd s , th e n , a p p ea rs  to  be t h a t  

th e  House a s  i t  now s ta n d s  i s  o f  v a lu e  to  a  C o n se rv a tiv e  Governm ent, a s  i t  

w i l l  te n d  to  approve governm ent programmes w h ile  s u g g e s tin g  on ly  m inim al o r  

t e c h n ic a l  r e v i s io n s  to  b i l l s .  L abour, on th e  o th e r  hand, te n d s  to  view th e  

Upper House as  an i n s t i t u t i o n  b a s ic a l ly  a n ta g o n is t i c  to  Labour*s i n t e r e s t s .  

When sp eak in g  o f  re fo rm , a  Labour governm ent would be more l i k e l y  to  have in  

m ind th e  r e d u c t io n  o f powers o f th e  p r e s e n t  House r a t h e r  th a n  to  b o th e r  i t s e l f  

w ith  problem s o f  co m p o sitio n  which m igh t enhance th e  ro le- and s t a t u s  o f  th e  

cham ber.

C onclusion

Lord Ogmore n o te s  t h a t  i t  i s  g e n e r a l ly  ag ree d  t h a t  th e  House o f  Lords 

a s  a  second  chamber i s  u s e fu l  in  t h a t  i t  p ro v id e s  a  u s e f u l  fu n c t io n  a s  a 

forum  f o r  f u l l  and f r e e  d e b a te , in  th e  r e v i s io n  o f  p u b lic  B i l l s  b ro u g h t up 

from  th e  Commons, in  th e  i n i t i a t i o n  o f  l e s s  c o n t r o v e r s ia l  p u b lic  l e g i s l a t i o n  

and  in  th e  c o n s id e ra t io n  o f s u b o rd in a te  l e g i s l a t i o n  and o f  p r iv a te  l e g i s ­

l a t i o n ,  a s  w e ll  a s  in  th e  s c ru t in y  o f th e  a c t i v i t i e s  o f  th e  e x e c u tiv e . I t  

a l s o  e n a b le s  a  Government to  u t i l i z e  th e  s e r v ic e s  o f  a  d is t in g u is h e d  p erso n  

a s  a  M in is te r  who may n o t  be a  member o f  th e  House o f  Commons. As a  r e s u l t  

o f  t h i s  v iew , th e n , re fo rm  r a t h e r  th an  o u t r ig h t  a b o l i t io n  h as  become th e
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o f f i c i a l  o b je c t iv e  o f  th e  L abour, C o n se rv a tiv e , and L ib e r a l  P a r t i e s ,  a l ­

though  th e r e  a r e  many r a d i c a l  L ib e r a l  and Labour P a r ty  members and M. P . , s

5 6who would w ish o th e rw ise . I t  i s  n o t  u n re a so n a b le , th e n , to  co n ce iv e  o f

th e  L ords a s  a  second  chamber s ta n d in g  f o r  some tim e to  come; th e  q u e s tio n  i s

one o f  w hat changes, i f  any, w i l l  be made in  i t s  powers and c o m p o sitio n .

As m entioned  e a r l i e r  in  t h i s  c h a p te r ,  th e  e v o lu tio n  o f  th e  B r i t i s h

system  o f  governm ent h as  been b a s ic a l ly  a  m a tte r  o f  t r i a l - a n d - e r r o r .

G oerner a s s e r t s  t h a t :

"A p eo p le  o f  some a n t iq u i ty  has had  a  c o n s t i t u t i o n a l  
s t r u c t u r e  lo n g  b e fo re  any o f i t  i s  w r i t t e n  down. There 
i s  no need  to  p la c e  in  w r i t in g  th e  fundam en ta l custom s 
t h a t  govern  a  p eo p le  u n t i l  some c r i s i s  c a l l s  them in to  
q u e s t io n .  I f  th e  c r i s i s  i s  s e t t l e d ,  th e  s e t t le m e n t  may 
th e n  be so lem n ly 7s e t  down th ro u g h  th e  r i t u a l  o f  w r i t in g  
and s ig n a tu r e . '

I n  B r i t a i n ,  King J o h n 's  le v y in g  o f  ta x e s  w ith o u t P a r lia m e n ta ry  su p p o rt le d  

to  th e  Magna C a r ta : th e  Lords* r e f u s a l  to  p a s s  th e  F in an ce  B i l l  o f  1909 

r e s u l t e d  i n  th e  P a r lia m e n t A ct o f  1911. I f  th e  governm ent o f B r i t a i n  i s  

th u s  t r u l y  o rg a n ic , th e  same may e q u a lly  be s a id  o f  i t s  second cham ber.

I t  i s  n o t  u n l ik e ly  th e n , t h a t  f u r t h e r  re fo rm s  w i l l  be o f  an ad hoc n a tu r e .
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CHAPTER I I  

THE CANADIAN SENATE

I n tr o d u c t io n  and  H is to ry

"The S en a te* s  w eakness, to  some e x te n t ,  l i e s  in  i t s
l e g a l  s t r e n g th ."  _ , . . .  ..R o b e rt MacKay

C o n s id e rin g  Canada’ s  p o l i t i c a l  h e r i t a g e ,  i t  i s  n o t  a t  a l l  s u r p r i s in g  th a t  

th e  C anadian  P a r lia m e n ta ry  system  sh o u ld  be m odeled a f t e r  th e  B r i t i s h .  What 

i s  s u r p r i s in g ,  how ever, i s  th e  " s u p e r f i c i a l "  resem b lan ce  o f  th e  C anadian and 

A m erican l e g i s l a t u r e s ,  and o f  th e  two upper houses in  p a r t i c u l a r ,  

e s p e c i a l l y  i n  r e g a rd  to  th e  number o f  s e n a to rs  (102 in  Canada v s . 100 in  th e  

U n ite d  S t a t e s ) ,  and th e  manner in  w hich th e y  a re  s e le c te d  (tw o from  each 

s t a t e  i n  th e  U n ite d  S t a t e s ;  24 from  each o f th e  f o u r  C anadian " s e c t io n s ,"  

p lu s  s ix  from th e  p ro v in c e  o f N ew foundland), C lo k ie  comments t h a t  t h i s  ap­

p e a r s  to  be an example o f  th e  com bination  o f  Am erican ex p ed ien ce  and B r i t i s h  

p r in c ip l e s  which sp rung  from th e  in t r o d u c t io n  i n  Canada o f  f e d e ra l is m . B ut 

th e  re sem b lan ce  sh o u ld  n o t  o b scu re  th e  f a c t  t h a t  th e  C anadian P a r lia m e n t f o l ­

low s th e  B r i t i s h  exam ple so f a r  a s  th e  s t a t u s  and in f lu e n c e  o f  th e  up p er house 

a r e  co n cern ed .

A lthough  th e  C anadian S e n a te  d i f f e r s  from  th e  House o f  Lords by v i r t u e

o f  i t s  la c k  o f  a  la n d e d  a r i s to c r a c y  a s  a  b ase  o f  power, i t  sh o u ld  be n o ted

t h a t ,  by th e  e ig h te e n th  c e n tu ry , i n  Canada, a s  w e ll a s  in  B r i t a i n  and th e

U n ite d  S t a t e s ,  a  second  chamber was a p p re c ia te d  a s  much f o r  i t s  a b i l i t y  to

r e s t r a i n  an im p e tu o u s, p o p u la r ly  e le c te d  lo w er house a s  f o r  i t s  r e p r e s e n ta -  

59t i v e  a b i l i t i e s .  Mackay n o te s  t h a t  w h atev er th e  fo u n d in g  f a th e rs *  ambi­

v a le n c e  re g a rd in g  th e  S e n a te , i t  was m eant to  p la y  a  m ean in g fu l r o l e  a s  a  

l e g i s l a t i v e  body. I n  g e n e ra l ,  i t  was to  a c t  a s  a  c o n s e rv a t iv e  check on
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l e g i s l a t i o n  and , a s  a  " so b e r  second t h o u g h t . . . a  r e g u la t in g  body, calm ly

c o n s id e r in g  th e  l e g i s l a t i o n  i n i t i a t e d  by th e  p o p u la r  b ran ch , and p re v e n tin g

any h a s ty  o r  i l l - c o n s i d e r e d  l e g i s l a t i o n . "  I n  a d d i t io n ,  i t s  m em bership was

to  be r e p r e s e n ta t iv e  f o r  th e  p ro v in c e s  a g a in s t  th e  m a jo r i ty  in  th e  House o f  
oOCommons. However, a lth o u g h  th e  f a th e r s  o f C o n fe d e ra tio n  s p e n t s ix  o f 

t h e i r  f o u r te e n  days in  Quebec C ity  d is c u s s in g  th e  upper h o use , i t  i s  d i f f i ­

c u l t  to  d e te rm in e  p r e c i s e ly  w hat th ey  in te n d e d  f o r  th e  S e n a te  to  be a  

second  cham ber. I n  view o f  what R o b e rt Mackay te rm s " th e  f e a r s  o f  th e  

s m a lle r  p ro v in c e s ,"  and f o r  t h a t  m a tte r  th e  F ren ch  m in o r i ty ,  th e  fo u n d in g  

f a t h e r s  were concerned  w ith  th e  id e a  o f in c o rp o ra t in g  in to  th e  f e d e r a l  un ion

a t  l e a s t  " th e  ap p earan ce  o f a  mechanism t h a t  would p ro v id e  s tro n g  s a fe g u a rd s
6 lf o r  b o th  p r o v in c ia l  and s e c t io n a l  i n t e r e s t s . "  P u t d i f f e r e n t l y ,  th e  de­

c id in g  f a c t o r  which fa v o re d  th e  i n s t a l l a t i o n  o f  a  second chamber in  Canada 

was t h a t  i t  o f f e r e d  a  compromise s o lu t io n  to  one o f  th e  m ost d i f f i c u l t  

p rob lem s o f  r e p r e s e n ta t io n  where a  f e d e r a t io n  o f  c o lo n ie s  o f u n eq u a l s iz e  

i s  in v o lv e d . To q u o te  John MacDonald:

" In  o rd e r  to  p r o te c t  l o c a l  i n t e r e s t ,  and to  p re v e n t
s e c t io n a l  j e a lo u s ie s ,  i t  was found t h a t  th e  g r e a t  d iv is io n s  
i n to  which B r i t i s h  N orth  A m erica i s  s e p a ra te d  sh o u ld  be ^  
r e p re s e n te d  in  th e  Upper House on th e  p r in c ip l e  o f e q u a l i ty ’.'

I f  th e  low er house was to  be r e p r e s e n ta t iv e  o f  p o p u la t io n , th en  th e  

u p p e r house would r e p r e s e n t  n o t  th e  p ro v in c e s ,  b u t  th e  th r e e  m ajor t e r r i ­

t o r i a l  " d iv is io n s "  in to  which th e  r a c e s  and economic i n t e r e s t s  o f  th e  

p ro v in c e s  f e l l .  O r ig in a l ly ,  72 s e n a to rs  were a l l o t t e d  e q u a lly  to  "F rench" 

Quebec (Lower C anada), "E n g lish "  O n ta r io  (U pper Canada) and th e  M aritim e

P ro v in c e s  ( tw e lv e  each to  Nova S c o t ia  and New B ru n sw ick ). The number o f

s e n a to r s  was su b se q u e n tly  in c re a s e d  to  102 when th e  W estern  P ro v in c e s  

w ere a d m itte d  a s  a  s e c t io n ,  and Newfoundland was a l l o t t e d  s ix  s e n a to r s .  

I n s t e a d  o f  b e in g  founded upon grounds o f  e i t h e r  p r o v in c ia l  o r  r a c i a l
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e q u a l i ty ,  th e n , th e  S e n a te  gave "some r e c o g n i t io n  to  th e  i n d i v i d u a l i t y  o f  th e

f e d e r a t in g  u n i t s ,  some co n c ess io n  to  r a c i a l  c la im s , and some acknowledgm ent

to  th e  d iv e rg e n t  s o c ia l  and economic i n t e r e s t s  o f  th e  s e p a ra te  p o r t io n s  o f

th e  new c o u n try ."  ^  However, w h ile  d is c u s s io n s  re g a rd in g  th e  c o n fe d e ra tio n

and p a r t i c u l a r l y  th e  n a tu r e  o f  th e  u p p er house were s t i l l  g o in g  on, a t  l e a s t

one o f  th e  p a r t i c ip a n t s  su g g e s te d  o f  th e  S en a te  t h a t :

" . . . i t  m ust he an in d ep en d en t House, h av in g  a  f r e e  a c t io n  o f 
i t s  own, f o r  i t  i s  on ly  v a lu a b le  a s  b e in g  a r e g u la t in g  body, 
ca lm ly  c o n s id e r in g  th e  l e g i s l a t i o n  i n i t i a t e d  by th e  p o p u la r  
b ra n c h , and p re v e n tin g  any h a s ty  o r  i l l - c o n s i d e r e d  l e g i s l a t i o n  
w hich may come from t h a t  body, b u t i t  w i l l  n e v e r  see  i t s e l f  
i n  o p p o s it io n  a g a in s t  th e  d e l ib e r a t e  and u n d e rs to o d  w ishes o f  
a  p e o p le ."  (em phasis  added

T h is  s ta te m e n t r e p r e s e n ts  th e  c u r io u s  dilemma o f th e  C anadian S e n a te : t h a t

i t  sh o u ld  be an in d ep en d en t p a r t  o f  th e  l e g i s l a t u r e ,  y e t  t h a t  i t  sh o u ld  n ev e r

a llo w  i t s e l f  to  b lo c k  th e  w i l l  o f  th e  p e o p le  a s  e x p re sse d  in  th e  p o p u la r ly -

e le c te d  low er house,.

I n  exam ining th e  r o l e  o f  th e  C anadian second  chamber a s  a  p a r t  o f  P a r lia m e n t 

we s h a l l  examine f i r s t  th e  f e d e r a l  n a tu r e  o f  th e  S e n a te  a s  a  f a c t o r  in  i t s  

e x is te n c e ,  i . e . ,  does th e  S e n a te  a d e q u a te ly  r e p r e s e n t  th e  u n i t s  o f  f e d e r a t io n  

in  th e  n a t io n a l  governm ent? N ex t, th e  l e g i s l a t i v e  f u n c t io n s  u n d e rta k e n  by th e  

S e n a te  s h a l l  be exam ined. I n  p a r t i c u l a r ,  we s h a l l  be co n cern ed  w ith  th e  e x te n t  

to  w hich th e  S e n a te  i s  a b le  to  r e v i s e  l e g i s l a t i o n  s e n t  up to  i t  by th e  Commons, 

and th e  e x te n t  to  which th e 'S e n a te  i s  a b le  to  i n i t i a t e  l e g i s l a t i o n  in d e p e n d e n t­

ly  o f  t h a t  House.

I f  we a c c e p t t h a t  in  a  body o f  102 l e g i s l a t o r s  a  com m ittee system  would 

be n e c e s s i t a t e d  i n  o rd e r  to  a llo w  f o r  a  s p e c i a l i z a t io n  o f  know ledge which would 

c o n t r ib u te  to  th e  e f f e c t iv e  fu n c t io n in g  o f  th e  S e n a te , th e n  i t  becomes n e c e s sa ry  

+o exam ine th e  com m ittees o f  th e  C anadian S e n a te  in  o rd e r  to  se e  i f  th e y  have 

f u l f i l l e d  t h a t  f u n c t io n .  A lso , th e  p o s s i b i l i t y  o f  m in is te r s  o r ig in a t in g  in  th e
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S e n a te  s h a l l  he exam ined, a lth o u g h  a s  we s h a l l  s e e ,  5 en a te -b a ,sed  m i n i s t r i e s  have 

been ex trem e ly  r a r e .  I n  th e  co n c lu d in g  s e c t io n  we s h a l l  " s te p  b a c k ,” so 

to  sp eak , in  o rd e r  to  p e rc e iv e  an overview  o f  th e  S e n a te , and to  su g g e s t 

some re fo rm s  which m ight a llo w  i t  to  g a in  a- g r e a t e r  amount o f  p o l i t i c a l  

power, a s  w e ll  a s  a  g r e a t e r  deg ree  o f  p u b lic  esteem . T h is  i s  th e  fo rm a t which 

w i l l  be u sed  in  th e  su b seq u en t c h a p te r s  d e a l in g  w ith  th e  second  chambers 

o f  A u s t r a l i a ,  th e  I r i s h  R ep u b lic , and th e  f a i l e d  cham bers o f  th e  I r i s h  

F re e  S t a t e  and New Z ea lan d .

F e d e ra l  F u n c tio n s

In  t h i s  s e c t io n  we s h a l l  ask  i f  f e d e ra l is m  h e lp s  to  a s s u re  th e  S en­

a t e ' s  e x is te n c e  a s  a  v ia b le  i n s t i t u t i o n  in  th e  C anadian governm ent. Under 

a  f e d e r a l  system  o f  governm ent, th e  u n i t s  o f  f e d e r a t io n  ( s t a t e s ,  p ro v in c e s )  

u n i t e  to  form  a  c e n t r a l  governm ent, S in c e  C anadian s e n a to rs  a r e  chosen on 

a  s e c t io n a l - p r o v in c i a l  b a s i s ,  i t  w i l l  be o f i n t e r e s t  to  n o te  th e  e x te n t  to  

w hich th e  u p p er house i s  r e p r e s e n ta t iv e  o f  th e  f e d e ra te d  u n i t s  o f  th e  n a t io n  

i n  th e  f e d e r a l  governm ent. We s h a l l  a l s o  examine i i s  d eg ree  o f r e p r e s e n ta t i v e ­

n e s s ,  t h a t  i s ,  th e  e x te n t  to  which th e  s e n a to rs  a r e  r e s p o n s ib le  to  t h e i r  

c o n s t i t u e n c i e s .

Mackay a rg u e s  t h a t  th e  key to  C anadian f e d e r a t io n  la y  in  s e c u r in g  ad e ­

q u a te  g u a ra n te e s  f o r  th e  p r o te c t io n  o f  p r o v in c ia l  and s e c t io n a l  r i g h t s .

I t  was g e n e r a l ly  u n d e rs to o d  th a t  s in c e  th e  un ion  m ust be r a t i f i e d  in  an A ct 

o f  th e  B r i t i s h  P a r lia m e n t, which would come to  be c o n s id e re d  a s  C an ad a 's  

c o n s t i t u t i o n ,  th e  A ct would be s u b je c t  to  i n t e r p r e t a t i o n  by th e  c o u r ts ,  a s  

i s  th e  U .S. C o n s t i tu t io n ,  and t h a t  th ro u g h  t h i s  th e  p ro v in c e s  would have 

j u d i c i a l  p r o te c t io n  a g a in s t  th e  encroachm ents o f  th e  c e n t r a l  governm ent.

Y e t, g iv in g  r e s e rv e d  l e g i s l a t i v e  powers to  th e  c e n t r a l  governm ent w h ile , 

a t  th e  same tim e , enum erating  th e  powers o f th e  p ro v in c e s , a s  w e ll  a s
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empowering th e  c e n t r a l  governm ent to  a p p o in t a l l  th e  j u s t i c e s  o f  th e  h ig h e r  

c o u r t s ,  would have made j u d i c i a l  p r o te c t io n  f o r  th e  p ro v in c e s  ap p ea r i n s u f ­

f i c i e n t .  T here ap p eared  to  he room f o r  encroachm ent by th e  c e n t r a l  govern ­

ment on th e  r i g h t s  o f  th e  s m a lle r  p ro v in c e s  o r  o f  any one s e c t io n ,  and con­

s e q u e n tly  a  need, to  s e c u re  to  th e  p ro v in c e s  and s e c t io n s  th e  means o f  i n ­

f lu e n c in g  th e  p o l i t i c s  and l e g i s l a t i o n  o f  th e  f e d e r a l  P a r lia m e n t. The 

p r a c t i c a l  d i f f i c u l t y  la y  in  d e c id in g  on a  p r in c ip l e  o f  r e p r e s e n ta t io n ,  j u s t  

a s  a t  P h i la d e lp h ia .  On th e  p ro p o r t io n  o f  r e p r e s e n ta t io n  w hich any p ro v in c e  

o r  s e c t io n  co u ld  o b ta in  in  th e  f e d e r a l  P a r lia m e n t m ight depend th e  in f lu e n c e  

t h a t  i t  co u ld  e x e r t  in  f e d e r a l  p o l i t i c s .  T here was no a rg u in g  t h a t  r e p ­

r e s e n t a t i o n  in  th e  low er house sh o u ld  n o t be on th e  b a s is  o f  p o p u la t io n , 

s in c e  on no p th e r  b a s is  would Upper Canada, th e  m ost popu lous a r e a ,  have 

e n te re d  i n t o  th e  f e d e r a t io n .  The q u e s tio n  s h i f t e d ,  th e r e f o r e ,  to  th e  n a tu re  

o f  an u p p e r h ouse . The im p o rtan ce  o f  t h i s  q u e s tio n  may be deduced from  th e  

f a c t  t h a t ,  a s  m en tioned  e a r l i e r ,  n e a r ly  a l l  o f  s ix  days o u t o f  a  t o t a l  o f  

f o u r te e n  s p e n t in  d is c u s s in g  th e  d e t a i l s  o f  th e  scheme o f  f e d e r a t io n  were 

g iv en  o v e r to  th e  problem  o f  c o n s t i t u t i n g  a second  cham ber. On th e  f o u r th  day 

o f  th e  c o n fe re n c e , John  A. MacDonald in tro d u c e d  th e  f i r s t  r e s o lu t io n  on th e  

c o n s t i t u t i o n  o f  th e  upper house . I t  was t h a t  th e  S e n a te  sh o u ld  r e p r e s e n t  

e q u a lly  th e  th r e e  d iv i s io n s ,  Upper and Lower Canada and th e  M a ritim e s . T h is  

m otion  e v e n tu a l ly  c r y s t a l l i z e d  in to  a  f u r t h e r  r e s o lu t io n  t h a t  tw e n ty -fo u r

65members sh o u ld  be a l l o t t e d  to  each  s e c t io n .  C u r re n tly ,  un d er S e c t io n  22 o f 

th e  B r i t i s h  N orth  A m erica A ct o f  1867, a s  amended, th e r e  a r e  102 members o f 

th e  C anadian S e n a te ; 24 s e n a to rs  were a l l o t t e d  to  th e  W estern  P ro v in c e s  and 

s i x  to  Newfoundland when th ey  e n te re d  th e  f e d e x a tio n  in  1871 and 1949 r e s ­

p e c t iv e ly .  A s p e c ia l  p ro v is io n  a llo w s  t h i s  number to  be in c r e a s e d  to  106 o r  

110 (o n e  o r  two e x t r a  s e n a to rs  f o r  each  o f  th e  d i v i s i o n s ) . ^



40

Y et r e p r e s e n ta t io n  o f  th e  v a r io u s  s e c t io n s  and p ro v in c e s  was to  be more 

a p p a re n t th a n  r e a l .  P o p u la r e le c t io n  a s  a  m ethod o f  c o n s t i t u t i n g  th e  upper 

chamber would have been more e f f e c t iv e  from  th e  s ta n d p o in t  o f  r e p r e s e n t a t i o n , 

b u t i t  was dropped a t  th e  Quebec C onference o f  1964 w ith  l i t t l e  o p p o s it io n ,  

e x cep t from  P r in c e  Edward I s la n d .  The c h ie f  o b je c t io n s  to  i t  were t h a t  i t  

would te n d  to  c r e a te  two houses o f  e x a c t ly  o r  n e a r ly  th e  same c h a r a c te r ,  

b o th  o f  w hich would be l i k e l y  to  c o n s id e r  th em se lv es  a s  th e  " o f f i c i a l "  

i n t e r p r e t e r s  o f  th e  p o p u la r  w i l l .  Such a  c o n d it io n  would in e v i ta b ly  le a d  to  

c o n f l i c t s  betw een th e  two h o u ses . I n  a d d i t io n ,  i t  was c o n s id e re d  " u n - B r i t i s h ."  

N e ith e r  ap p o in tm en t by th e  p r o v in c ia l  governm ents, n o r  e le c t io n  by p r o v in c ia l  

l e g i s l a t u r e s ,  were s e r io u s ly  u rg ed , e x c e p t, a g a in ,  by P r in c e  Edward I s l a n d ,  

a lth o u g h  MacKay does n o t e x p la in  why. T here was c o n s id e ra b le  d i f f i c u l t y  

ab o u t th e  f i r s t  s e le c t io n  o f  members to  th e  upper cham ber, b u t th e r e  was l i t t l e  

o p p o s it io n  to  th e  system  o f  app o in tm en t by th e  f e d e r a l  governm ent. I n  th e  

f i r s t  in s ta n c e ,  i t  was ag reed  t h a t  n o m in a tio n s  were to  be made by th e  p ro ­

v i n c i a l  governm ents and t h a t  a l l  p a r t i e s  sh o u ld  be r e p re s e n te d  in  such  nom­

i n a t i o n s ,  b u t no r e s t r i c t i o n s  were a t ta c h e d  to  any su b seq u en t ap p o in tm en ts  by 

th e  f e d e r a l  governm ent, ex cep t t h a t  a p p o in te e s  m ust be r e s id e n t s  o f ,  and 

p ro p e r ty  h o ld e r s  i n ,  th e  p ro v in c e s  f o r  which th e y  were a p p o in te d  and , in  th e
67

ca se  o f  Quebec, r e s id e n t s  o f ,  and p ro p e r ty  h o ld e rs  i n ,  p a r t i c u l a r  d i s t r i c t s .

S e n a to r s  may now belong  to  e i t h e r  se x , m ust be a t  l e a s t  t h i r t y  y e a rs  o f

a g e ,-m u s t own r e a l  p ro p e r ty  w ith in  h i s  o r  h e r  p ro v in c e  to  a  n e t  v a lu e  o f a t
68l e a s t  $4 ,000  over and above a l l  d e b ts  and l i a b i l i t i e s .  The re a so n in g  be­

h in d  th e s e  q u a l i f i c a t i o n s  ap p ea rs  to  be t h a t  th e  C anadian fo u n d in g  f a th e r s  

d e s i r e d  to  a v o id  th e  d e f e c ts  t h a t  th e y  saw in  th e  House o f  L o rd s . S e n a to rs  

would n o t  c o n s is t  o f  a  h e r e d i ta r y  c l a s s ,  w ith  i t s  a l l - t o o - l a r g e  p ro p o r t io n  o f 

"backwoodsmen” who a lm o st n ev e r b o th e re d  to  perform  t h e i r  governm en ta l d u t i e s .



The p ro p e r ty  q u a l i f i c a t i o n s  would n o t  be so h ig h  as  to  d i s t i n g u i s h  s e n a to rs  

s h a rp ly  from t h e i r  fe llo w  c i t i z e n s .  They were to  h o ld  p ro p e r ty  in  t h e i r  

r e s p e c t iv e  d i s t r i c t s  and l i v e  among t h e i r  fe llo w -m an .

C o n s t i tu t io n a l ly ,  s e n a to r s  a re  a p p o in te d  by th e  G o v ern o r-G en era l a s  

r e p r e s e n ta t i v e  o f  th e  monarchy in  Canada; in  p r a c t i c e ,  how ever, ap p o in tm en ts , 

w hich a s  o f  1965  a r e  to  age 75, a r e  d e te rm in ed  by th e  Prim e M in is te r ,  w ith  

p a r ty  s e r v ic e  b e in g  th e  m ost im p o rta n t q u a l i f i c a t i o n  f o r  a  s e a t  i n  m ost
69in s t a n c e s .  Campbell n o te s  t h a t  " th e  S e n a te ’s  independence  from p a r t i s a n

f o rc e s  h a s  been underm ined by th e  f a c t  t h a t  i t s  members a r e  a p p o in te d  by th e
70Governm ent o f  th e  day . And, in d e e d , i t  would ap p ear t h a t  p a r ty  s e rv ic e  i s

c o n s id e re d  to  be th e  m ost im p o rta n t q u a l i f i c a t i o n  f o r  m ost S e n a te  s e a t s .

L ib e r a l  governm ents have a lm o st in v a r ia b ly  a p p o in te d  L ib e r a l s ,  and C onser­

v a t iv e s  have a p p o in te d  C o n s e rv a tiv e s . S in ce  th e  F i r s t  W orld War th e  L ib e r a ls  

have gov ern ed  f o r  f a r  more y e a rs  th a n  th e  C o n se rv a tiv e s  and th e y  have had ,

th e r e f o r e ,  f a r  more o p p o r tu n i t ie s  to  f i l l  S e n a te  v a c a n c ie s  and to  c r e a te  in

71th e  p o s t-W o rld  War I I  e r a  a  lo p s id e d  S e n a te  L ib e r a l  m a jo r i ty .

I n  th e o ry , th e n , con tem porary  C o n se rv a tiv e  Governm ents a r e  h e lp le s s  b e fo re

th e  S e n a te ,  b ecause  i t  "o v e rflo w s  w ith  L ib e r a l s ."  B u t th e o ry  and p r a c t i c e

have n o t  alw ays been th e  same. F o r one th in g ,  A lb in sk i c o n te n d s ,

" . . . t h e  S e n a te , a s  a  body, h a s  f o r  a  c o n s id e ra b le  tim e  been 
a c u te ly  co n sc io u s  o f i t s  anom alous s t a t u s  in  an o th e rw ise  
p o p u la r  r e p r e s e n ta t iv e  and p o p u la r  system . One c o n s t r a in t  
h a s  been th e  p r a c t i c a l  view t h a t  s tu b b o rn  and r e c u r r e n t  
p a r t i s a n s h ip  co u ld  h a s te n  th e  S e n a te ’ s a b o l i t i o n ,  ox’ b a s ic  
r e c o n s t r u c t io n ."

I n  o th e r  w ords, th e  S e n a te  i s  n o t a t  a l l  e a g e r  to  o b s t r u c t  a  C o n se rv a tiv e  

G overnm ent, a s  i t  i s  aw are t h a t  i t s  e x is te n c e  in  a  dem ocracy i s  anom alous in  

t h a t  i t  i s  an a p p o in te d  house .

I n  1970, Prim e M in is te r  P ie r r e  Trudeau p a r t i a l l y  b ro k e  th e  t r a d i t i o n  

o f  "p ack in g  th e  house" w ith  L ib e r a ls  when, in  a d d i t io n  to  p ic k in g  some pax'ty



l o y a l i s t s  f o r  S e n a te  p o s ts ,  he nom inated  p e rso n s  w ith  c a r e e r s  in  such  a re a s  a s  

th e  t r a d e -u n io n  movement and academ ia. He a ls o  s e le c te d  a  fo rm er S o c ia l  C re d i t  

P rem ie r o f  A lb e r ta ,  and a  Quebec Woman i d e n t i f i e d  w ith  th e  women’ s r i g h t s  move­

m ent and th e  New D em ocratic  P a r ty .  Even so , th e .C a n a d ia n  S e n a te  h as  r e t a in e d  

ii-s  e s s e n t i a l  c h a r a c te r .  As o f  1970, th e n , th e r e  was one S o c ia l  C re d i to r  and

one NDP fo l lo w e r ,  b u t  th e  L ib e r a l  c o n tin g e n t  en joyed  a  th r e e - to - o n e  m a jo r i ty  

73in  th e  cham ber. ^  G e n e ra lly , every  p a r ty  l e a d e r  in  Canada d e p lo re s  th e  manner 

o f  ap p o in tm en t u n t i l  th e  p o s i t io n  o f  Prim e M in is te r  i s  a t t a in e d .  I n  th e  ca se  

o f  th e  L ib e r a l s ,  th e n , th e  a t t r a c t i o n  o f  a  b a s ic a l ly  sy m p a th e tic  S e n a te  be­

comes m a n ife s t ,  w h ile  f o r  th e  C o n se rv a tiv e s  th e  chance to  r e d re s s  o ld  g r ie v ­

an ces  makes th e  p o s s i b i l i t y  o f  s u b s t a n t i a l  a l t e r a t i o n  o f  t h i s  p r a c t i c e  c o n s id e r ­

a b ly  more rem o te , a lth o u g h  C o n se rv a tiv e  Governm ents in  th e  p o s t-w a r  p e r io d  have 

n o t been a b le  to  s ta y  in  power lo n g  enough to  r e d r e s s  th e  p a r ty  im b a lan ce . 

However, w h eth er th e  p a r t i s a n s h ip  o f  th e  u p p er house i s  a s  g r e a t  an i s s u e  as  i t  

a p p e a rs  to  be i s  a  q u e s tio n  which w i l l  be exam ined f u r t h e r  in  th e  s e c t io n  on 

l e g i s l a t i o n .

W hether o r  n o t  th e  S e n a te  h as  p erfo rm ed  i t s  f e d e r a l  o r  r e p r e s e n ta t iv e

f u n c t io n s  p a r t i c u l a r l y  w e ll  i s  a  m a tte r  o f  some d isag reem en t among s c h o la r s .

MacDonald a rg u es  t h a t  " . . . t h e  main d e fe n se  o f  th e s e  s e c t io n a l  i n t e r e s t s  has

been n o t  th e  S en a te  b u t  th e  f e d e r a l  n a tu re  o f  th e  C ab in e r, and b eh in d  t h a t
7A

th e  f e d e r a l  n a tu re  o f  th e  g r e a t  n a t io n a l  p a r t i e s . "  Kunz, on th e  o th e r  hand, 

s u g g e s ts  t h a t  w h ile  th e  S en a te  may n o t  be a  p rim ary  s a fe g u a rd  o f p r o v in c ia l  

r i g h t s ,  " i t  sh o u ld  n o t be tak en  to  im ply t h a t  i t  h as  no u s e f u l  fu n c t io n  to

75p erfo rm  a s  a  re in fo rc e m e n t o f  p r o v in c ia l  o r  s e c t io n a l  i n t e r e s t s . "  ^ B ut th e  

exam ples he u se s  t c  make t h i s  p o in t  seem fo rc e d .  One o f th e s e  i s  a  p ro p o sed  

1936  amendment t h a t  in c lu d e d  an e x te n s io n  on th e  power o f le v y in g  i n d i r e c t  

ta x e s  to  th e  p ro v in c e s .  The S en a te  r e j e c t e d  t h i s  l e g i s l a t i o n  b ec a u se , i t  was
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■believed, the hill would have curtailed the constitutional powers of the 
federal government. It is difficult to see how this case constituted an 

instance where the Senate had acted to protect the provinces or sections. 
Kunz cites other legislation, such as the 1925 Canteen Funds Distribution 
Bill, and the 19̂ -0 Northwest Territories Bill. A close look at these 

cases, however, does not reveal what could be called a "substantive role" 

in the overall protection of provincial and sectional interests. With 
respect to the 1925 Canteen Funds Distribution Bill, for example, the 
Senate inserted an amendment in a provision which called for $2,300^,000 

to be given to returned World War I veterans. The amendment stipulated 
that the funds should be distributed by the existing machinery of the 
provinces. In the 19^0 Northwest Territories Bill, the Senate stipulated 
that jurisdiction in civil matters over the Northwest Territories would 
be divided among courts of eight provinces rather than given to the 
Ontario superior courts.

As MacKay points out, it is necessary to distinguish between sectional 
and provincial rights. On the one hand, the provinces are component 

parts of federation; on the other hand, the four sections or divisions, 
two of which are the provinces of Ontario and Quebec, are recognized in the 
British North America Act only for purposes of equal representation in 
the Senate. In other words, the four divisions have no additional NLghus 
under the constitution. However, it is possible to say that the Maritime 
and the Western Divisions do have certain sectional interests common to 
their respective provinces. This has been recognized by certain statutes, 

notably the Maritime Freight Rates Act, and the Crow's Nest Pass Agreement, 

regarding freight rates for grain from the Western Provinces. A l t h o u g h  

statutory provisions recognizing special interests may have a way of
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p o p u la r ly  becoming known a s  " r ig h t s "  i t  sh o u ld  he k e p t in  mind t h a t  in  

t h i s  s e n s e ,  and on ly  in  t h i s  s e n se , can i t  he s a id  t h a t  s e c t io n a l  o r 

d i v i s i o n a l  r i g h t s  e x i s t ,  so t h a t  th e  c a se  f o r  th e  S e n a te  a s  a  g u a ra n to r  

o f  s e c t io n a l  o r  p r o v in c ia l  r i g h t s  i s  p e rh ap s  a  weak one. Mackay su g g e s ts  

t h a t  i t  i s  r a r e  t h a t  t h r e a t s  a g a in s t  s e c t io n a l  r i g h t s  o r  i n t e r e s t s  come 

b e fo re  th e  S e n a te  by way o f l e g i s l a t i o n ,  and when th e y  do, i t  i s  u s u a l ly

77m  th e  form  o f  money b i l l s  w ith  w hich th e  S e n a te  may n o t  w ish  to  i n t e r f e r e .

Mackay d is a g re e s  w ith  Kunz t h a t  th e . S en a te  h as  been e f f e c t i v e  a s  a 

f e d e r a l  body. He co n ten d s t h a t  th e  S e n a te  h as  n o t  been a  champion o f 

p r o v in c ia l  r i g h t s  f o r  th e  fo llo w in g  r e a s o n s :

1. W ith r e g a rd  to  th e  e x te n s io n  o f  th e  f r a n c h is e ,  an e a r ly  b a t t l e  

betw een th e  P ro v in c e s  and  th e  F e d e ra l  governm ent, th e  S e n a te  " sw itch ed  

s id e s  from tim e  to  t im e ."

2 . I t  d e la y e d  or. r e j e c t e d  l e g i s l a t i o n  r e q u e s te d  by p a r t i c u l a r  p ro v in c e s  b u t 

u n d e s ir a b le  p o l i t i c a l l y  to  S e n a te  m a jo r i t i e s .

3 . I t  fo llo w e d  th e  le a d  o f  th e  Government o f  th e  day w ith  r e g a rd  to  s e p a ra te  

s c h o o ls  i n  th e  p ro v in c e s  and t e r r i t o r i e s .

4 . W ith  r e g a rd  to  th e  r a i lw a y s ,  i t  s u p p o rte d  p r o v in c ia l  o b je c t iv e s  and
78l im i t e d  th e  scope o f r e g u la t io n ,  " b u t n o t  c o n s i s t e n t l y ."

When we speak  o f  th e  " r e p r e s e n ta t io n a l"  r o le  o f  th e  S e n a te , we a re  

r e f e r r i n g  p r im a r i ly  to  th e  a b i l i t y  o f  th e  S en a te  to  p ro v id e  s p e c ia l  

r e p r e s e n ta t io n  to  m in o r ity  g ro u p s , and i n  p a r t i c u l a r ,  th e  F ren ch  m in o r i ty .  

Mackay n o te s  t h a t  th e r e  was a  g e n e ra l  agreem ent t h a t  th e  p r o te c t io n  o f 

m in o r i t i e s  was an im p o rta n t f u n c t io n  o f  th e  S e n a te . B ut o n ly  m in o r i t i e s  

t h a t  th e  Founding F a th e r s  had  in  mind w ere r e l i g i o u s  and l i n g u i s t i c ,  and 

th e  o n ly  p r e c i s e  m in o rity  r i g h t s  e n s h r in e d  in  th e  BNA. A ct r e l a t e d  to  th e  

u se  o f  F ren ch  and E n g lish  in  th e  f e d e r a l  P a r lia m e n t, and th e  c o u r ts
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o f  Q uebec. The S e n a te  h as  r a r e l y , i f  e v e r , been c a l l e d  upon to  p r o te c t  

e i t h e r  o f  th e s e  r i g h t s ,  so t h a t  i t s  r e s p o n s i b i l i t y  i n  t h i s  r e s p e c t  i s  

c o n t in g e n t ,  r a t h e r  th a n  a c t iv e .

P r e s e n t ly ,  th e r e  a re  many l i n g u i s t i c ,  r e l i g i o u s ,  r a c i a l ,  and economic 

m in o r i t i e s  i n  Canada. I f  we assume t h a t  dem ocracy r e s t s  on a  b a s is  o f  

e q u a l i ty  among a  n a t i o n ’ s p e o p le , th e n  i t  may be a rg u ed  q u i t e  p la u s ib ly  

t h a t  th e  S e n a te , as  th e  upper h o u se , h as  a  m o ra l, though  n o t  a  c o n s t i t u ­

t i o n a l ,  r e s p o n s i b i l i t y  to  p re v e n t d is c r im in a t io n  a g a in s t  m in o r i t i e s .  I t  

h a s  r a r e l y  had to  a c t  on t h i s  s u b je c t ,  b u t  th e r e  i s  a t  l e a s t  one n o te ­

w orthy  in s ta n c e .  I n  1944 a  f r a n c h is e  b i l l  was in tro d u c e d  w hich p ro p o sed  

to  d is e n f r a n c h is e  C anadians o f enemy e x t r a c t io n  who a lr e a d y  had been 

b a r re d  f ro m .v o tin g  in  p r o v in c ia l  e l e c t i o n s .  The b i l l  r a n  i n to  s tro n g  

o p p o s it io n  in  th e  S e n a te . S e n a to r  Lam bert, n o m in a lly  a  s u p p o r te r  o f  th e  

G overnm ent, d e c la re d ,  "One o f  th e  p r in c ip a l  t r a d i t i o n a l  r e s p o n s i b i l i t i e s  

o f  t h i s  chamber i s  t h a t  o f s a fe g u a rd in g  th e  r i g h t s  o f  m i n o r i t i e s ."

Senator Euler, also nominally a Government supporter, declared he would 
fight the bill "to the last ounce of my strength." Senator Calder, a 
Conservative, declared, "We are here to look after minorities, and it 
may be that they will be dealt with unjustly by this measure." The 
Senate amended the bill to debar only persons of Japanese origin in 
British Columbia, where they had previously been barred by federal legis-

. 79l a t i o n .

It can be seen then, that although the Senate has had only infrequent 
opportunities to protect minorities, whether those originally considered 

necessary to protect by the Canadian Founders or others, it would appear 

to be of improtance to the nation that there should be somewhere in the 

Canadian system of government a means of protecting minorities from 

injustice.
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The r o l e  o f  th e  S e n a te  a s  a  f e d e r a l  house a p p e a rs  to  be ambiguous 

a t  b e s t .  Mackay n o te s  t h a t  p r o v in c ia l  c a se s  have o f te n  been more f o r c ib ly  

a rg u ed  in  th e  Commons th an  th e  S e n a te . I n  t h i s  in s ta n c e ,  i t  would ap p ear 

t h a t  f e d e ra l is m  has n o t a c te d  to  s tr e n g th e n  a  p a r l ia m e n ta ry  u p p er h o u se . I n  

r e s p e c t  to  th e  r e p r e s e n ta t io n  and p r o te c t io n  o f m in o r i ty  r i g h t s ,  th e  

S e n a te  seems to  work on ly  i n  th o se  r a r e  o c c a s io n s  when a  q u e s tio n  o f  t h i s  

s o r t  comes b e fo re  i t ,  a s  th e  1944 ca se  shows. I n  o rd e r  to  f in d  j u s t i f i ­

c a t io n  f o r  th e  Canadian S e n a te  a s  a  second  cham ber, we m ust lo o k  e lse w h e re , 

p r im a r i ly  w ith  r e g a rd  to  th e  l e g i s l a t i v e  fu n c t io n s  o f  th e  S e n a te .

Legislative Functions
I n  exam ining th e  l e g i s l a t i v e  r o l e  o f  th e  C anadian S e n a te , we s h a l l  

be co n cern ed  w ith  th e  fo llo w in g  a c t i v i t i e s :  l )  th e  e x te n t  to  w hich th e  

u p p e r house i s  a b le  to  i n i t i a t e  l e g i s l a t i o n ;  2) th e  e x te n t  to  w hich th e  

u p p er house  i s  a b le  to  r e v i s e  and b lo c k  l e g i s l a t i o n  i n i t i a t e d  in  th e  low er 

h o u se ; and 3) "the e x te n t  to  which th e  u p p er house i s  a b le  to  i n v e s t i g a t e  

l e g i s l a t i o n  in d e p e n d e n tly  o f  th e  low er house by means o f  a  com m ittee s y s ­

tem .

I n i t i a t i o n

C o n s t i tu t io n a l ly ,  th e  House o f  Commons and th e  S e n a te  a r e  n e a r ly  

c o -e q u a l in  r e s p e c t  o f  th e  a b i l i t y  to  i n i t i a t e  l e g i s l a t i o n .  The on ly  

e x c e p tio n  to  t h i s  i s  in  r e g a rd  to  rev en u e  b i l l s .  Under 5 e c tio n 5 3  th e  

B r i t i s h  N o rth  Am erica A c t, a l l  b i l l s  f o r  th e  r a i s i n g  and sp en d in g  o f  money 

m ust o r ig in a t e  in  th e  Commons. W hether t h i s  d e c is iv e ly  l i m i t s  s e n a t o r i a l  

power i n  a  c o n s t i t u t i o n a l  se n se  i s  u n c le a r .  C e r ta in ly  th e  f a c t  t h a t  a l l  

money b i l l s  in  th e  U n ite d  S t a t e s  m ust o r ig in a te  in  th e  House o f R e p re se n t­

a t i v e s  h as  n o t  ham pered th e  power o f  th e  U .S. S e n a te ,  B ut i t  i s  a  con-
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v e n tio n  o f  th e  W estm in ste r model t h a t  th e  monarch o r  governm ent r e q u e s ts  

i t s  fu n d s  from th e  p eo p le  who le v y  ta x e s  on th em se lv es  to  pay , and th e  

chamber m ost d i r e c t l y  r e s p o n s ib le  to  th e  p eo p le  i s ,  a s  in  B r i t a i n ,  th e  

House o f  Commons,. F u rth e rm o re , i t  h as  been su g g e s te d  t h a t  t h i s  l i m i t a t i o n  

in  Canada has been u t i l i z e d  make doubly  c e r t a in  t h a t  th e  C ab in e t w i l l  be

80r e s p o n s ib le  to  Commons and n o t th e  S e n a te . W hether o r  n o t th e  S e n a te  

h as  th e  power to  amend money b i l l s  i s  a  m a t te r  o f  u n s e t t l e d  d is p u te  

betw een th e  two h o u se s . The BNA. A ct, C ahada’s " C o n s t i t u t i o n ,” h as  

n o th in g  to  say  a s  to  th e  pow ers o f  th e  S e n a te  in  amending o r r e j e c t i n g  

such  b i l l s .  S ta n d in g  O rder 63 o f  th e  House o f Commons a s s e r t s  t h a t  s in c e  

a l l  a id s  and s u p p lie s  a re  th e  s o le  " g i f t "  o f  th e  Commons, any g r a n t in g ,  

l i m i t i n g ,  and a p p o in tin g  o f  a l l  money b i l l s  i s  n o t  a l t e r a b l e  by th e  S e n a te .

On th e  o th e r  hand , a  s p e c ia l  com m ittee o f th e  S e n a te  a p p o in te d  in  1917 

to  i n v e s t i g a t e  th e  q u e s tio n  re a c h e d  th e  c o n c lu s io n  t h a t ,  s in c e  th e  

B r i t i s h  N orth  A m erica A ct e x p re s s ly  f o r b id s  th e  in t r o d u c t io n  o f  money 

b i l l s  i n  th e  S e n a te ,  b u t i s  s i l e n t  on th e  q u e s tio n  o f  amendment, th e  

in f e r e n c e  i s  t h a t  th e  S e n a te  sh o u ld  p o s se s s  th e  power o f  amendment. The 

com m ittee c o n s id e re d  i t s  c o n c lu s io n s  s tr e n g th e n e d  by th e  f a c t  t h a t ,  w hereas 

th e  power o f  th e  House o f L ords would be c o m p a ra tiv e ly  u s e le s s  s in c e  th e  

House co u ld  be "swamped" by th e  E x e c u tiv e , th e  S e n a te  o f  Canada w ith  a

f ix e d  m em bership i s  f r e e  from  such a  d an g er and was in te n d e d  to  be in d e p e n -
81d e n t o f  th e  E x e c u tiv e  and th e  low er h o u se . The S e n a te  h as  o c c a s io n a l ly  

amended b i l l s  w hich have d e a l t  e x c lu s iv e ly  w ith  f in a n c e .  I n  such  c a s e s ,  

th e  Commons h a s  g e n e r a l ly  ten d ed  to  a c c e p t  th e  amendments, ad d in g  th e
82" f u t i l e "  p ro v is o  t h a t  such amendments were n o t  to  c o n s t i t u t e  a  p re c e d e n t.

Mackay n o te s  t h a t  more l e g i s l a t i o n  h as  been i n i t i a t e d  in  th e  S e n a te  

when th e  same p a r ty  h as  been in  th e  m a jo r i ty  in  b o th  h o u se s . The same



c o n c lu s io n  h e ld  f o r  th e  House o f  L o rd s . One e x p la n a tio n  may w e ll he t h a t  

a  Government te n d s  to  su sp e c t th e  S e n a te  when th e  m a jo r i ty  o f  i t s  members 

a r e  i n  th e  O p p o s itio n  p a r ty ,  and p e rh ap s  r i g h t l y  so . MacKay i n s i s t s  

t h a t  th e  S e n a te  h as  r a r e l y  a c te d  a r b i t r a r i l y  in  such c irc u m s ta n c e s , a s  

m ost l e g i s l a t io n -  in tro d u c e d  by any Government i s  b a s i c a l ly  o f a  n o n -p a r­

t i s a n  n a tu r e .  B ut m in i s te r s ,  accustom ed to  p a r ty  s t r i f e  in  th e  Commons, 

n a t u r a l l y  te n d  to  assum e t h a t  th e  S e n a te  can n o t a c t  o th e r  th a n  in  a  

p a r t i s a n  s p i r i t .  The g r e a t  in c r e a s e  in  th e  i n i t i a t i o n  o f  G overnm ent- 

sp o n so re d  l e g i s l a t i o n  in  th e  S e n a te  a f t e r  19^5» how ever, h as  o th e r  e x p lan a ­

t i o n s .  The m ajor re a so n  f o r  t h i s  in c r e a s e  a p p e a rs  to  have been th e  

in c r e a s e  in  th e  volume o f  governm ent l e g i s l a t i o n  in  th e  p o s t-w a r  p e r io d  

which h as  in d u ced  th e  Government to  make g r e a t e r  u se  o f  th e  S en a te  in  

o rd e r  to  r e l i e v e  th e  House o f Commons o f  a  l e g i s l a t i v e  o v e rflo w . The 

b i l l s  l i s t e d  below w ere among th o s e  i n i t i a t e d  in  th e  S e n a te  in  r e c e n t  y e a r s .  

A l l  in v o lv e d  e x te n s iv e  work by S e n a te  com m ittees. They in d i c a t e  th e  

ty p e  o f  n o n - c o n tro v e r s ia l  l e g i s l a t i o n  which can be s u i t a b ly  h an d led  in  th e  

S e n a te .

19^9— The N a tio n a l D efence A c t. T h is  A ct c o n s o lid a te d  th e  d i s c ip l in a r y  

p ro v is io n s  o f  th e  v a r io u s  a c ts  r e l a t i n g  to  th e  armed s e r v ic e s .

1952-5S— The C rim in a l Code o f  Canada. T h is  b i l l  was s tu d ie d  f o r  two 

s u c c e s s iv e  y e a rs  by a  Committee o f  th e  S e n a te , th e  M in is te r  o f  J u s t i c e  

p r e f e r r in g  c a re  to  h a s te .  I n  th e  t h i r d  y e a r  th e  b i l l ,  l a r g e ly  a s  amended 

by th e  S e n a te  Com m ittee, was i n i t i a t e d  in  th e  House o f  Commons, th e  M in is te r  

o f  J u s t i c e  pay ing  a  s p e c ia l  t r i b u t e  to  th e  S e n a te  Committee f o r  i t s  work
Qo

o f r e v i s in g  th e  o r ig i n a l  d r a f t .  I t  h as  been su g g e s te d  t h a t  th e  i n i t i a t i o n
8A

o f such  b i l l s  a s  th e s e  in  th e  S e n a te  has done much to  r e ju v e n a te  i t .

P e rh ap s  th e  g r e a t e s t  p r a c t i c a l  a c t i v i t y  o f  th e  S e n a te  r e g a rd in g



i n i t i a t i o n  l i e s  in  i t s  in t ro d u c t io n  o f  p r iv a te  b i l l s ,  Kunz d e f in e s  a  

p r iv a te  b i l l  a s  "one t h a t  i s  d e s ig n e d  to  c o n fe r  s p e c ia l  powers o r  p r iv ­

i l e g e s  on a  p e rso n , a  body o f  p e rso n s , o r  a  p a r t i c u l a r  a r e a  and i s  un-
85r e l a t e d  to  g e n e ra l  p u b lic  p o l ic y ."  B i l l s  o f  t h i s  ty p e  a re  g e n e r a l ly

in tro d u c e d  on b e h a lf  o f a  p r iv a te  c i t i z e n  o r  o rg a n iz a t io n  th ro u g h  one o f

th e  h o u ses  o f  P a r lia m e n t. I n  r e c e n t  y e a r s ,  th e  f e e  f o r  in tro d u c in g

p r iv a te  l e g i s l a t i o n  in to  th e  House o f Commons h as  been  r a i s e d  to  $500,

w h ile  th e  f e e  in  th e  S e n a te  was r e t a in e d  a t  $200. The p r a c t i c a l  e f f e c t

h as  been to  make th e  S e n a te  th e  s o le  so u rc e  f o r  th e  i n i t i a t i o n  o f  p r iv a te  
86b i l l s .  M ost o f  t h i s  work ta k e s  p la c e  in  com m ittee, and s p e c ia l  S e n a te  

com m ittees have conducted  in v e s t ig a t io n s  f o r  th e  sak e  o f  p r iv a te  l e g i s l a ­

t i o n  on such  to p ic s  a s  th e  mass m edia, s c ie n c e  p o l ic y ,  and p o v e r ty . 

A lthough  many o f  th e s e  p ro ced u res  a r e  n o t  s t r i c t l y  l e g i s l a t i v e ,  th e y  a re  

d e s i r a b le  to  th e  e x te n t  t h a t  th ey  may pave th e  way f o r  f u tu r e  l e g i s l a t i v e

+ . 87a c t io n .

Y et t h i s  i s  n o t  to  im ply  t h a t  th e  S e n a te  i s  b e in g  a s  f u l l y  u t i l i z e d

w ith  r e s p e c t  to  i n i t i a t i o n  a s  i t  m igh t b e . The u se  o f  th e  S e n a te  to

i n i t i a t e  n o n - c o n tro v e r s ia l  b i l l s  i s  u n d o u b ted ly  a  t r e n d  which sh o u ld  be

a llo w  to  c o n tin u e . T ha t more u se  can be made o f th e  S e n a te  i s  e v id e n t in

th e  fo llo w in g  s ta te m e n t by a  r e c e n t  L ead er o f  th e  Government in  th e  S e n a te

" I t  i s  l i t t l e  l e s s  th an  a  t r a v e s ty  t h a t  t h i s  cham ber, p re ­
p a re d  f o r  w ork, read y  to  s e rv e  th e  p eo p le  o f t h i s  c o u n try , 
sh o u ld  be com pelled  to  work more o r  l e s s  i d ly  f o r  w eeks, 
p e rh a p s  f o r  m onths, w h ile  d is c u s s io n s ,  which a re  no doubt 
n e c e s s a ry  u n d er any d em o cra tic  system , a r e  p ro c ee d in g  In  th e  
o th e r  cham ber, and t h a t  a  p le th o r a  o f l e g i s l a t i o n  sh o u ld  be 
throw n a t  u s  in  th e  l a t t e r  p a r t  o f  each  s e s s io n ,  when we 
have no o p p o r tu n ity  to  do w hat we ough t to  do in  th e  way o f 
re v ie w in g  i t ,  and a l l  t h a t  th e  house e x p e c ts  o f  u s  i s  t h a t  we 
p a s s  i t g g i t h o u t  th o u g h t, w ith o u t amendment, and w ith o u t 
d e l a y ."
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I n  p a r t ,  t h i s  s i t u a t i o n  a r i s e s  from  th e  p ro ced u re  o f  th e  House o f  Com-

ons whereby s e v e ra l  m a tte r s  o f  b u s in e s s  a r e  go in g  fo rw ard  a t  th e  same tim e

w ith  th e  r e s u l t  t h a t  p ro c ed u re  i s  com pleted  on a  g r e a t  v a r i e ty  o f  item s

89m  th e  l a s t  few days o f  th e  s e s s io n .  I n  t h i s  r e s p e c t ,  th e  S e n a te  i s  

th e  unhappy v ic tim  o f  c irc u m sta n c e , a lth o u g h  th e  phenomenon o f  th e  

e n d -o f - s e s s io n  " ru sh "  i s  n o t uncommon to  W estm inster-m odel upper h o u se s , 

a s  w i l l  be made a p p a re n t th ro u g h o u t th e  c o u rse  o f  t h i s  s tu d y . B ut i t  

i s  i n  th e  r e v i s io n  o f  l e g i s l a t i o n  t h a t  .the S e n a te , a s  a  house o f  re v ie w , 

does i t s  work m ost e f f e c t i v e l y ,  as  th e  n e x t  s e s s io n  w i l l  a tte m p t to  

i l l u s t r a t e .

R e v is io n

Out o f  a  t o t a l  o f  some ^ ,3 2 0  p u b lic  b i l l s  which came up from th e

Commons from  f e d e r a t io n  in  1867 to  19o0, th e  S e n a te  amended ab o u t 840,

o r  ap p ro x im a te ly  2 0 .^  p e r  c e n t ;  o f  some 3>300 p r iv a te  b i l l s ,  i t  amended
90some 895> o r  a p p ro x im a te ly  27 p e r  c e n t .  A lso  o f  n o te  i s  th e  p re se n c e  

o f  an a p p re c ia b le  d e c l in e  in  th e  p e rc e n ta g e  o f  b i l l s  amended a f t e r  19^3 

and , even more r a d i c a l l y ,  a f t e r  1957 (.7%) when th e  m a jo r i ty  o f 

th e  S e n a te  was o f  th e  o p p o s ite  p a r ty  o f  th e  new G overnm ent. One 

e x p la n a tio n  o f  t h i s  phenomenon would ap p ea r to  be t h a t ,  p r io r  to  19^7> 

Governm ent b i l l s  w ere d r a f te d  m ain ly  by th e  d ep artm en t o r  agency o f 

governm ent p rom oting  th e  b i l l s .  From 19^7 on, how ever, a lm o st a l l  

governm ent b i l l s  have been d r a f te d  by, o r  i n  c o o p e ra tio n  w ith , th e  

D epartm ent o f  J u s t i c e ,  so t h a t  Government l e g i s l a t i o n  i s ,  b y -a n d - la rg e  

s u b m itte d  to  P a r lia m e n t in  a  more f in i s h e d  form  th an  in  e a r l i e r  y e a r s .  

MacKay d is p u te s  th e  ch arg e  t h a t  S e n a te  a c t i v i t y  on th e  amendment o f  

l e g i s l a t i o n  h as  in c r e a s e d  s i g n i f i c a n t l y  when S e n a te  and Commons 

m a jo r i t i e s  have been in  o p p o s i t io n .  He o f f e r s  a s  ev id en ce  th e  f a c t  t h a t



i n  o n ly  one p e r io d  when S e n a te  and Commons m a jo r i t i e s  w ere in  o p p o s it io n , 

does i t  ap p ear t h a t  th e  S e n a te  had been s u b s t a n t i a l l y  more a c t iv e  i n  amend­

in g  governm en ta l l e g i s l a t i o n  (1922-30 -  2 vs .  th e  2 0 . ^  a v e r a g e ) .^ 2 

W hile i t  h as  p e rh ap s  done more amending un d er th e s e  c irc u m s ta n c e s , i t  

does n o t n e c e s s a r i ly  fo llo w  t h a t  amendments have, been made more f o r  p a r t i ­

san  re a s o n s  than, a t  o th e r  t im e s . Cam pbell s u g g e s ts  t h a t  i t  i s  i n  th e  a re a  

o f  t e c h n ic a l  r e v i s io n  o f  l e g i s l a t i o n  where th e  m ost s i g n i f i c a n t  r o l e  f o r  

th e  S e n a te  i s  fo u n d . Of c o u rse , when when we speak  o f  " te c h n ic a l"  r e ­

v i s io n  a s  opposed to  " s u b s ta n t iv e "  rev iew  o f  l e g i s l a t i o n ,  th e  fo rm er 

f u n c t io n  sh o u ld  n o t be demeaned. Cam pbell q u o te s  a  s tu d y  by K ornberg , 

F a lc o n e , and M ish le r  (1972) which concluded  t h a t ,  s in c e  1867, m ost l e g i s ­

l a t i o n  e n a c te d  by P a r lia m e n t h a s  been o f  a  r o u t in e  a d m in is t r a t iv e  n a tu r e

93r a t h e r  th a n  f a r - r e a c h in g  o r in n o v a t iv e .  Campbell b e l ie v e s  t h a t  t h i s  

stem s l a r g e ly  from  th e  " s ty le "  o f  C anadian p o l i t i c s  w hich does n o t  le n d  

i t s e l f  e a s i ly  to  th e  i n i t i a t i o n  o f t h a t  s o r t  o f  com prehensive and r a t i o n a l ­

i s t i c  p ro p o sa ls  which a re  n o rm a lly  i d e n t i f i e d  w ith  s u b s ta n t iv e  c o n f l i c t s .

I n  o th e r  w ords, in  Lindblom *s te rm s , Canada, l i k e  th e  U n ite d  S t a t e s ,  i s  a

p o l i t i c a l  env ironm ent where th e  m a rk e t-p la c e  e th ic  p r e v a i l s  and m ost
. . 9kd e c is io n s  a r e  made th ro u g h  " p a r t i s a n  m utual a d ju s tm e n t,"  o r  b a rg a in in g .

I t  can be re a so n a b ly  a rg u ed  t h a t  th e  C anadian House o f  Commons, l i k e  

p o p u la r  l e g i s l a t u r e s  everyw here, may n o t  be a  p a r t i c u l a r l y  good l e g i s ­

l a t i v e  body. Such f a c t o r s  a s  p a r ty  d i s c i p l i n e ,  th e  p a r l ia m e n ta ry  ad ­

m i n i s t r a t i v e  d u t ie s  o f th e  m in is te r s  who dev e lo p  and in tro d u c e  l e g i s l a t i o n ,  

th e  a tte n d a n c e  a t  p a r ty  caucuses and com m ittees r e q u ir e d  o f  members, th e  

c o n s ta n t  a n x ie ty  to  c o u r t  p u b l ic  and p re s s  a l i k e ,  a l l  m i l i t a t e  a g a in s t  th e  

s o r t  o f  calm a tm osphere  e s s e n t i a l  to  th e  ach ievem ent o f  l e g i s l a t i o n  o f 

h ig h  q u a l i t y .  Under such  c o n d i t io n s ,  th e n , a  good r e v i s in g  chamber co u ld
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be consid e red , a  minimum re q u irem e n t f o r  d e c e n t l e g i s l a t i o n .  The: U s e fu l-  • 

n e s s  o f  th e  S e n a te  in  t h i s  r e s p e c t  may be i l l u s t r a t e d  by th e  work done by 

i t  on th e  B i l l  to  R ev ise  th e  C rim in a l Code. The b i l l  was o r ig i n a l l y  d r a f te d  

by a  s p e c ia l  com m ission p re s id e d  o v er by a  d i s t in g u is h e d  ju d g e , w hich worked 

f o r  two y e a r s .  I t  was th e n  r e v is e d  by. D epartm ent o f J u s t i c e  o f f i c i a l s ,  

and  in tro d u c e d  in  th e  S e n a te  in  1951- W ith th e  a p p ro v a l o f  th e  M in is te r  

o f  J u s t i c e ,  i t  was worked over; by a  S en a te  Committee d u r in g  two s e s s io n s .

I n  th e  f i r s t  s e s s io n  75 amendments and in  th e  second  some 116 amendments 

w ere app roved . The b i l l ,  w ith  m ost S e n a te  amendments in c lu d e d , was i n t r o ­

duced in  th e  House o f Commons th e  n e x t y e a r ,  a g a in  amended by b o th  H ouses,

9 6and f i n a l l y  p a sse d . The S e n a te , which i s  n o t e l e c t i v e  and need  n o t  

spend its^  tim e s a t i s f y i n g  a  c o n s t i tu e n c y ,  which does n o t  c o n ta in  in  i t s  

ra n k s  any m in is te r s  w ith  a d m in is t r a t iv e  d u t i e s ,  and w hich does n o t  have 

th e  same s o r t  o f  heavy p o l i t i c a l  a tm o sp h ere , i s  th u s  b e t t e r  s u i t e d  f o r  a  

d eg ree  o f  u n h u r r ie d  amendment o f l e g i s l a t i o n  o f a  t e c h n ic a l  ty p e  th a n  i s  

th e  lo w er h o u se .

Of c o u rse , many amendments in  th e  S e n a te  a re  i n i t i a t e d  by th e  G overn­

m ent, o r  a t  l e a s t  a s s e n te d  to  by i t .  The m in is te r  concerned  may have had 

second  th o u g h ts  a f t e r  c r i t i c i s m  o f  h i s  b i l l  i n  th e  Commons, o r  h i s  o f f i c i a l s  

may have d isc o v e re d  in c o n s is te n c ie s  o r  e r r o r s .  C u r io u s ly , i t  a p p e a rs  to  

be th e  anom alous c h a r a c te r  o f  th e  S en a te  a s  a  nom inated  body in  an o th e r ­

w ise  p o p u la r ly  e le c te d  system  o f governm ent which a llo w s  i t  to  f u n c t io n  

so sm ooth ly  i n  t h i s  m anner. Governm ents have come to  re c o g n iz e  i t s  work 

i n  t h i s  f i e l d  more a s  an a s s e t  th a n  an im p e rtin e n c e . As ev id en ce  o f  t h i s ,  

ro u g h ly  9Q?& o f S e n a te  amendments a r e  u n c o n te s te d  in  th e  Commons, and 

many a r e  a c c e p te d  w ith  g r a t i t u d e . ^  The p r a c t i c e  o f th e  S en a te  o f  r e ­

f e r r i n g  b i l l s  to  s ta n d in g  com m ittees w here th e  m in i s te r  and h i s  o f f i c i a l s
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may ap p e a r  and be h e a rd  f a c i l i t a t e s  r e v i s io n  on t h e i r  i n i t i a t i v e  and w ith  

t h e i r  c o n se n t. T h is  i s  s im i la r  to  th e  s i t u a t i o n  a t  W e stm in s te r.

The Committee System  

I f  a  p a r l ia m e n ta ry  body o f  102 members w ish es  to  c o n t r ib u te  mean­

i n g f u l ly  by r e v i s io n  o f  l e g i s l a t i o n  to  th e  p ro c e s s  o f  governm ent, i t  would 

n o t  seem u n re a so n a b le  to  su g g e s t t h a t  th e  fo rm a tio n  o f  a  system  o f  s e l e c t  

com m ittees would be a  u s e f u l ,  i f  n o t  e s s e n t i a l ,  c o n d i t io n .  Even under 

i d e a l  c o n d i t io n s ,  i t  would be a  H ercu lean  ta s k  to  form  a  quorum and g iv e  

a p p r o p r ia te  a t t e n t i o n  to  every  b i l l  which p a s se s  un d er S en a te  s c r u t in y ,  

and , a s  h as  been o b se rv ed  in  th e  c a se  o f  th e  C anadian S e n a te , c o n d it io n s  

a r e  f a r  from id e a l .

S e le c t  com m ittees (com m ittees  l e s s  in  number th a n  th e  Committee o f  th e  

W hole), a r e  o f two k in d s ,  S ta n d in g  and S p e c ia l .  A S p e c ia l  Committee i s  

n o rm a lly  nom inated  by th e  mover o f  a  m otion who w ishes to  have th e  S e n a te  

u n d e r ta k e  a  sp e c ia l, in q u i r y .  S tan d in g  C om m ittees, how ever, a re  nom inated  

by agreem ent w ith  th e  O p p o s itio n  by th e  L eader o f  th e  Government a t  th e  

b eg in n in g  o f a  p a r l ia m e n ta ry  s e s s io n ,  and s i t  f o r  th e  e n t i r e  s e s s io n  

to  c o n s id e r  a  number o f  i te m s . The Committee o f  S e le c t io n  c o n s is t s  o f 

n in e  members and alw ays in c lu d e s  r e p r e s e n ta t iv e s  from  b o th  p a r t i e s  and 

from each o f  th e  fo u r  s e c t io n s  o f  th e  c o u n try . N orm ally i t s  recommenda­

t io n . f o r  membership o f  th e  S ta n d in g  Com m ittees i s  a c c e p te d  w ith o u t 

q u e s t io n .  T ab le  I  i l l u s t r a t e s  t  he lum ber o f  S ta n d in g  Com m ittees in  th e  

S e n a te , c l a s s i f i e d  a c c o rd in g  to  f u n c t io n .

The m ain ad v an tag e  o f a  s e l e c t  com m ittee i s  t h a t  i t  can d e a l  w ith  

a  la r g e  o r  lo n g -te rm  p ro b le m .w ith  c a re  and d e t a i l ,  i d e n t i f y in g  

problem  a re a s  and s u g g e s tin g  p a ra m e te rs  o f new o r  re m e d ia l l e g i s l a t i o n ,  

sh o u ld  such  be r e q u i r e d .  As com m ittee r e p o r t s  a r e  p u re ly  e x p o s ito ry



TABLE I
S ta n d in g  Com m ittees by F u n c tio n s  

A. Com m ittees on th e  I n t e r n a l  B u s in e ss  o f  th e  P a r lia m e n t o r  th e  S e n a te  

Committee Number o f  Members

L ib ra ry  ( J o i n t  w ith  Commons) 17

P r in t in g  " ” ” " 21

R e s ta u ra n t 7

I n t e r n a l  Economy 25

D eb ates  and R ep o rtin g 9

P u b l ic  B u ild in g s  and Grounds 12

B. Com m ittees on P r iv a te  B i l l s

S ta n d in g  O rd ers 14

M isc e lla n e o u s  P r iv a te  B i l l s 34

D iv o rce 25

C. Com m ittees D ea lin g  M ainly w ith  P u b lic  B i l l s o r I n q u i r i e s

T ra n s p o r t  and Communications 50

B anking T rade and Commerce 50

F in a n c e 49

N a tu r a l  R eso u rces 36

Im m ig ra tio n  and Labour 34

C anadian  T rade R e la t io n s 34

C iv i l  S e rv ic e  A d m in is tra tio n 22

P u b l ic  H e a lth  and W elfa re 32



55

TABLE I

( co n tin u e d )

L eg a l and C o n s t i tu t io n a l  A f f a i r s 18

H e a lth , W e lfa re , and S c ie n c e 23

F o re ig n  A f f a i r s 23

B anking , T rad e , and Commerce 23

I n t e r n a l  R e la t io n s 35

T o u r is t  T r a f f i c 25

and recom m endatory, a  s e l e c t  com m ittee r e p o r t  i s  n o t  ham pered by mem­

bers*  m isg iv in g s  ab o u t c r i t i c i z i n g  d e f in e d  governm ent p o l ic y .  MacKay 

n o te s  t h a t  in  r e c e n t  y e a r s ,  S e n a te  s e l e c t  com m ittees have produced  a  num­

b e r  o f  e lu c id a t iv e  r e p o r t s  on th e  b a s is  o f  w hich Governm ents have p ro ­

ceeded. to  d r a f t  l e g i s l a t i o n .  A r e p o r t  cn la n d  u se  r e s u l t e d  in  f r e s h  

l e g i s l a t i v e  ap p ro ach es to  f o r e s t  u t i l i z a t i o n  and th e  r e g io n a l  h a n d lin g  

o f  a g r i c u l t u r a l  p ro b lem s. A nother r e p o r t ,  on manpower and employment, 

r e s u l t e d  in  new ap p ro ach es  to  i n d u s t r i a l  o r g a n iz a t io n  and a s s i s ta n c e

program s. A j o i n t  com m ittee r e p o r t  h e lp e d  to  p e rsu a d e  th e  Government
98to  e s t a b l i s h  a  f e d e r a l  m in is t ry  o f  consumer a f f a i r s .

Com m ittees a r e  n o t ,  o f  c o u rse , " s e l f - s t a r t i n g " . E xcep t f o r  fo rm al 

p u rp o se s  such  a s  e l e c t in g  a  chairm an , th e y  m eet o n ly  when m a tte r s  a re  

e x p re s s ly  r e f e r r e d  to  them by th e  S e n a te , o r  u n d er i t s  i n s t r u c t i o n  o r 

a u th o r iz a t io n ,  a lth o u g h  s ta n d in g  com m ittees a re  a b le  to  conduct con­

t in u in g  in v e s t i g a t io n s  i n t o t h e i r  d e s ig n a te d  s u b je c t  a r e a s .  A lso , an 

a c t i v e  chairm an , o r  in d eed  any member o f  a  com m ittee, may s t im u la te  

com m ittee a c t i v i t y  by r a i s i n g  s u b je c ts  o f  in q u iry  in  th e  S e n a te  and by 

h av in g  th e  m a tte r  r e f e r r e d  to  h i s  com m ittee a s ,  f o r  exam ple, was done
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i n  1959 by S e n a to r  W all, who su cceed ed  in  g e t t i n g  a c c e p te d  a  m otion to  

i n s t r u c t  th e  F in an ce  Com m ittee, o f  w hich he was a  member, to  in q u i r e  

i n to  th e  t h r e a t  o f  i n f l a t i o n  in  Canada. To some e x te n t ,  th e r e f o r e ,  

th e  a c t i v i t y  o f  a  com m ittee depends upon i t s  p e rso n n e l,  and p a r t i c u ­

l a r l y  on th e  i n i t i a t i v e  o f i t s  chairm an.

Of th e  S ta n d in g , a s  opposed to  S p e c ia l ,  C om m ittees, B a n k in g ,T ra d e , 

and Commerce i s  th e  m ost a c t i v e .  I n  a  o n e -y e a r  p e r io d  p re c e d in g  Camp­

b e l l ^  s tu d y , i t  demanded more o f th e  in te rv ie w e d  s e n a to rs*  tim e th an  

any o th e r  S ta n d in g  Committee (S ee  T ab le  I I ) .  R e c e n tly , th e  em phasis 

on b u s in e s s -a n d - f in a n c e  r e l a t e d  q u e s t io n s ,  a s  opposed to  com m ittee 

work c e n te re d  on m a t te r s  o f  a  more g e n e ra l  s ig n i f i c a n c e ,  h as  become l e s s  

pronounced, in  fa v o r  o f  a  g r e a t e r  em phasis on s o c ia l - o r i e n t e d  p rob lem s.

The B ank ing , T rade , And Commerce, and N a tio n a l  F in an ce  com m ittees have 

l o s t  some o f  th e  se n a to rs*  a t t e n t i o n .  M ost o f  th e  new em phasis on s o ­

c i a l  q u e s t io n ,  how ever, h as  been c h a n n e lle d  th ro u g h  s p e c ia l  i n v e s t i ­

g a to ry  co m m ittees .
Cam pbell a rg u es  t h a t  th e  S e n a te  w orkload  i s  becoming more even ly

s p l i t  betw een te c h n ic a l  rev iew  o f  l e g i s l a t i o n ,  w ith  p a r t i c u l a r  i n t e r e s t  

i n  m a t te r s  which concern  th e  b u s in e s s  community, and s p e c i a l  i n v e s t i ­

g a t io n s  w ith  a  view to  s o c ia l  and s y s te m a tic  reform.©.

I n  T ab le  I I I ,  sp eech es  in  th e  S e n a te  r e l a t e d  to  G en e ra l S o c ia l  

S ig n i f ic a n c e  w ere th e  m ost f r e q u e n t  among s e n a to r s  in te rv ie w e d  by Cam pbell. 

T h is  c a te g o ry  in c lu d e s  a l l  to p ic s  r e l a t e d  to  b ro ad  s o c ia l  q u e s tio n s  such 

a s  h e a l th ,  w e lfa re ,  and s c ie n c e ;  c u l t u r a l  q u e s t io n s ,  n a t io n a l  em ergen­

c ie s  ( e . g . ,  th e  s o c ia l  c o n d it io n s  w hich b ro u g h t ab o u t th e  emergency 

w hich c a l l e d  f o r  th e  War M easures A ct o f  1970) ; and comments on th e  

work o f  th e  s p e c ia l  com m ittees o f  P o v erty ,M ass  M edia, th e  C o n s t i tu t io n ,
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and S c ie n c e  P o l ic y .  B ut i f  sp eech es  r e l a t e d  to  b u s in e s s  and f in a n c e  a re  

com bined, i t  i s  seen  t h a t  th e s e  co n cern s  w ere a i r e d  th o ro u g h ly  in  th e  

S e n a te  a s  w e l l .  In  f a c t ,  sp eech es  on b u s in e s s  a lo n e  e a s i ly  outnum bered 

th o s e  made on m a tte r s  r e l a t i n g  to  th e  o th e r  s e c to r s  o f  th e  economy, la b o r  

and a g r i c u l tu r e .  T h is  ap p ea rs  to  r e in f o r c e  C am pbell’ s o b s e rv a t io n  t h a t  

S e n a te  c o n s id e ra t io n  o f  l e g i s l a t i v e  i s s u e s  i s  d iv id e d  betw een rev iew  o f 

b u s in e s s  and f in a n c e ,  and th e  s tu d y  o f  b ro ad  s o c ia l  q u e s t io n s .  Cam pbell 

b e l i e v e s  t h a t  th e  f i r s t  ty p e  o f  a c t i v i t y  i s  an e f f o r t  on th e  p a r t  o f  some 

s e n a to r s  to  s e rv e  a s  w atchdogs over Governm ent l e g i s l a t i o n  by c h a lle n g in g  

p r o v is io n s  t h a t  co u ld  harm c e r t a in  segm ents o f th e  b u s in e s s  and f i n a n c i a l  

community, o r  amount to  poor b u s in e s s  p r a c t i c e .  The second  ty p e  o f  

a c t i v i t y ,  nam ely in -d e p th  s tu d y , stem s from  refo rm ism  among s e n a to r s .

T a b le  I I
102Com m ittee M eetings A tten d ed , A p r i l  1970 -  A p r i l  1971

Com m ittee | v g . s | t t ?ndgnce i § Aa?Sr s  A ^ lR ia n c e
p a r t i c ip a t i n g  p a r t i c ip a t i n g

B ank ing , T rade 8 .6 5  25 199
and Commerce

C o n s t i tu t io n  ( S p e c ia l )  35*70 10 357

F o re ig n  A f f a i r s  7*30 23 100

H e a l th ,  W elfa re  ^*35 23 100
and S c ie n c e

L eg a l and C onst. A ff . 2 .6 7  18 ^8

N a tio n a l  F in a n c e  2 .2 9  1^ 32

P o v e rty  (S p e c ia l )  7*17 12 86

T ra n s p o r t  and 2 .8 0  15 ^2
Com munication

Means 8 .8 7  17 129

N .B .: The in c lu s io n  o f  th e  C o n s t i tu t io n  Committee (S p e c ia l )  h as  ten d ed  to  
skew th e  means upward.
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T ab le  I I I

S peeches o f  C anadian S e n a to r s ,  A p r i l  1970 -  A p r i l  197110-̂

S u b je c t  Avg. no . o f  p g s . No. o f  T o ta l  no .
f o r  s e n a to rs  
p a r t i  c ip a t in g

s e n a to r s
p a r t i c i p a t i n g

o f  pages

Labor 2 .0 0 6 12

Farm 2 .8 3 6 17

B u s in e ss ^ .2 9 35

0'AH

R e g io n a l Problem s 3 .0 0 26 78

Gov' t l . S t r u c tu r e ^ .5 5 11 30

F o re ig n  System s 5 .7 5 8

Law and , E nforcem ent 5 .2 7 22 116

G e n e ra l S o c ia l  
S ig n if ic a n c e

9 .7 0 ^9 't75

P a r l i  am entary  
P ro ced u re

4 .1 5 13 54

N a tio n a l  F in an ce 3 .8 6 21 81

Means 4 .5 4 20 107

N=71

Those who a r e  in v o lv e d  in  work in v o lv in g  s o c ia l  re fo rm  may n o t  be 

" re fo rm e rs "  p e r  s e , b u t  th ey  a r e  concerned  w ith  p rob lem s t h a t  r e q u i r e  new 

re sp o n s e s  from  governm ent. T h e ir  work f o r  th e  m ost p a r t  ap p ea rs  to  con­

s i s t  o f  fo rm u la tin g  p ro p o sa ls  o f  th e  s te p s  t h a t  c o u ld  be ta k e n  i f  th e  

problem  a re a  i s  go ing  to  be exam ined th ro u g h  new governm en ta l a c t io n .

One o f  th e  more r e c e n t ly  form ed com m ittees w hich concerns i t s e l f  w ith  

i s s u e s  o f  s o c ia l  concern  i s  th e  S e n a te  Committee on S c ie n c e  P o l ic y .  P r io r  

to  1970, i n  th e  House o f Commons, th e r e  had n e v e r  been a  d e b a te  on 

s c ie n c e  p o l ic y  a s  such and, r e p o r te d ly ,  th e  "C a b in e t Committee on S c ie n ­

t i f i c  and I n d u s t r i a l  R esearch " had met o n ly  seven  tim e s  betw een 1916
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(when i t  was e s ta b l i s h e d )  and 1 9 7 2 ,^ ^  S in c e  i t s  fo rm a tio n  in  196?, th e

S e n a te  Com m ittee, which h as  e ig h te e n  members'-- a t  l e a s t  a  dozen o r  so

who make a c t iv e  c o n t r ib u t io n s — has h ea rd  te s tim o n y  from  Canadian

d ep a rtm e n ts  and a g e n c ie s , g ro u p s , a s s o c ia t io n s ,  and in d iv id u a l s  in  th e

p r o v in c ia l ,  u n iv e r s i ty ,  and p r iv a te  s e c to r s ,  and from  many in d iv id u a ls

from  Canada and e lsew h ere . S e n a to r  G ro s s a r t  co n ten d s t h a t  th e  members

o f  th e  Committee have perfo rm ed  a  u s e fu l  ta s k  f o r  th e  S e n a te  and

P a r lia m e n t by

" . . .p ro v id in g  th e  f i r s t  o p p o r tu n ity  in  CanarLa f o r  
members o f  th e  s c ie n c e  community en m asse to  d is c u s s  w ith  
P a r l ia m e n ta r ia n s  in  open forum t h e i r  co m p la in ts  and p ro ­
blem s , v i s  - a  - v i s  t h e i r  r e l a t io n s h ip s  w ith  th e  n a t io n a l  
governm ent, b o th  th e  g e n e ra l  and th e  le a rn e d  p re s s  have 
g iv en  more a t t e n t i o n  to  th e  work o f  th e  com m ittee . . .
th a n  p re c e d in g  y e a rs  o f  our C o n fe d e ra tio n ."

I t  would a p p e a r , th e n , t h a t  th ro u g h  i t s  com m ittees, th e  S e n a te  has 

s u b s t a n t i a l  p o t e n t i a l  to  in f lu e n c e  th e  c o n te n t and d i r e c t io n  o f  p o l ic y  

d e c is io n s  a t  th e  i n i t i a t i o n  s ta g e ,  and to  a  l e s s e r  e x te n t ,  a t  th e  r e v i ­

s o ry  s ta g e  o f  th e  l e g i s l a t i v e  p ro c e s s .  However, th e  S e n a te  h as  been 

g e n e r a l ly  lo a th e  to  u t i l i z e  t h i s  p o t e n t i a l ,  e s p e c ia l ly  i f  th e  problem s 

co n cern ed  r e q u ir e d  c o n s id e ra t io n  o f  a l t e r n a t iv e s  which m ight be c o n s id e re d  

r a d i c a l  d e p a r tu re s  from c u r r e n t  p r a c t i c e s .  Campbell i l l u s t r a t e s  t h i s  by 

r e c a l l i n g  t h a t  th e  s p e c ia l  S e n a te  Committee r e c e n t ly  i n v e s t i g a t in g  

p o v e r ty  in  Canada ex p e rie n c e d  th e  em barassm ent o f  h av in g  i t s  key s t a f f  

members r e s ig n  d u r in g  th e  w r i t in g  o f  i t s  r e p o r t  b ecau se  th e y  com plained  

t h a t  th e  com m ittee members were u n w ill in g  to  c o n s id e r  o r  to  make fu n d am en ta l 

c r i t i c i s m s  o f  th e  way in  which Canada’ s p o l i t i c a l  s t r u c t u r e  p e rp e tu a te s

106p o v e r ty .  The r e s ig n a t io n s  s e rv e  to  i l l u s t r a t e  th e  s o r t  o f  c o n s t r a in t s  

u n d er w hich th e  S e n a te  m ust l a b o r .  I n  th e o ry , th e  S e n a te  can p ro v id e  a  

s y s te m a tic  and in te n s iv e  a i r i n g  o f  any and a l l  c o n t r o v e r s ia l  i s s u e s  t h a t
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become m a n ife s t  i n  C anadian s o c ie ty .  I n  r e a l i t y ,  such  c o n se rv a tism  

( s e n a to r s ,  a s  p r o f e s s io n a l  p o l i t i c i a n s ,  te n d  to  come from  th e  to p  o f  

th e  s o c i a l  and econom ic s t r a t a  o f  C anadian S o c i e t y ) , b u t  a ls o  by c o n s i ­

d e r a t io n s  o f w hat th e y  f e e l  th e  Government o f  th e  day i s  l i k e l y  to  f in d  

a c c e p ta b le .  C anadian governm ents, a s  a l lu d e d  to  e a r l i e r ,  do. n o t by 

n a tu r e  a tte m p t to  be in n o v a tiv e .  The g e n e ra l  to n e  o f  C anadian governm ent 

and p o l i t i c s  does n o t  e a s i ly  le n d  i t s e l f  to  p ro p o sa ls  f a v o r in g  d r a s t i c  

change, a  f a c t  o f  w hich th e  S e n a te  i s  u n d o u b ted ly  aw are.

The O rig in  o f  C ab in e t M in is te r s  

One o f  th e  m ost im p o rta n t im pedim ents to  t r u e  p o l i t i c a l  e f f e c t i v e ­

n e s s  in  th e  S e n a te  ap p ea rs  to  be th e  modern p r a c t i c e  o f  p la c in g  few o r

no s e n a to r s  in  th e  C ab in e t. P r io r  to  1920, one o r  o c c a s io n a l ly  two o r

th r e e  members o f  th e  S e n a te  r e c e iv e d  p o r t f o l i o s  in  th e  C a b in e t. B ut 

r a r e l y ,  s in c e  th e  p re c e d e n ts  s e t  by Mr. M acKensie K ing in  th e  tw e n t ie s ,

h a s  anyone b u t a  s in g le  m in is te r  w ith o u t p o r t f o l i o  s a t  i n  th e  S e n a te , a s
107th e  L ead er o f  th e  Government in  th e  S e n a te . M in is te r s  te n d  to  i n t r o ­

duce m ost c r u c i a l  l e g i s l a t i o n  in to  th e  Commons, where th e y  s i t  as  members, 

w h ile , a s  p r e v io u s ly  n o te d , th e  S e n a te  h as  e i t h e r  to  s i t  p a t i e n t l y  o r 

a d jo u rn . T here can be l i t t l e  doub t t h a t  th e  ab sen ce  o f m in is te r s  in  

th e  u p p er house te n d s  to  weaken th e  e f f e c t iv n e s s  o f  th e  S e n a te  a s  a 

b ran ch  o f  th e  l e g i s l a t u r e .  In fo rm a tio n  i s  n o t  r e a d i l y  a c c e s s ib le  

th ro u g h  d a y - to -d a y  i n q u i r i e s  o r d e b a te s ,  and when f i n a l l y  s e c u re d  i t  

i s  u s u a l ly  " . . .  s t a l e  and u n in te r e s t in g  . . . The d e s i r e  f o r  in fo rm a tio n

i s  o n ly  a  l i v i n g  th in g  when th e  in fo rm a tio n  can be g iv en  in  th e  tim e

r e q u ir e d ." ^ ^

R e c e n tly ,  th e r e  have been changes in  p r a c t i c e  and p ro ced u re  w hich 

have a t  l e a s t  p a r t i a l l y  overcome t h i s  d i f f i d u l t y .  One im p o rta n t s te p
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w hich had  been r e p e a te d ly  d is c u s s e d , o c c u rre d  a s  e a r ly  a s  19^7 when,

on th e  i n i t i a t i v e  o f  th e  L eader o f  th e  G overnm ent, th e  Hon. W ish a rt

R ob inson , th e  r u l e s  w ere changed to  p e rm it a  m in i s te r  from  th e  Commons

to  a t t e n d  and ta k e  p a r t  in  d e b a te  when a  b i l l  o r  o th e r  m a t te r  r e l a t i n g

to  h i s  d ep artm en t o r ig in a te d  in  o r was b e in g  c o n s id e re d  by th e  S e n a te ,

a  p r a c t i c e  which i s  a ls o  u sed  in  th e  I r i s h  S e n a te . I n  th e  few in s ta n c e s

when a  m in is te r  d id  a p p e a r , he was i n v i t e d  to  a t t e n d  th e  second  re a d in g

o f  th e  b i l l  when th e  p r in c ip l e  was under d is c u s s io n .  B u t, o v e r a l l ,

th e  r e s u l t s  have proven d is a p p o in t in g ,  a s  th e r e  have been on ly  seven
109in s ta n c e s  s in c e  t h i s  p r a c t i c e  h as  been u t i l i z e d .

O th e r developm ents i n  p r a c t i c e ,  which d id  n o t  r e q u i r e  any fo rm a l 

change in  -the r u l e s ,  have been more e f f e c t i v e .  I t  was a lr e a d y  w e l l -  

e s ta b l i s h e d  p r a c t i c e  f o r ty  y e a r s  ago f o r  th e  L eader o f  th e  Government 

to  have in  f r o n t  o f  h i s  desk  an o f f i c i a l  o r  two from  th e  d ep artm en t 

co n cern ed  to  coach him on answ ers to  q u e s t io n s  on a  b i l l  in  Committee 

o f  th e  W hole— a  p r a c t i c e  lo n g  in  vogue in  th e  Commons when c o n s id e r in g  

d e p a r tm e n ta l e s t im a te s .  T h e o r e t ic a l ly ,  th e s e  o f f i c i a l s  w ere n o t in  th e  

S e n a te  a s  th e y  w ere on th e  f l o o r  in  f r o n t  o f  th e  Governm ent b en ch es.

T h is  p ro c e d u re , now o b s o le te ,  was n o t  e n t i r e l y  s a t i s f a c t o r y ,  a s  o f f i ­

c i a l s  co u ld  n o t  be q u e s tio n n e d  d i r e c t l y  by member o f  th e  

S e n a te ,  n o r  v e n tu re  o b s e rv a t io n s  o f  t h e i r  own.

T h is  l i m i t a t i o n ,  how ever, does n o t a p p ly  to  p ro c e d u re  in  a  s ta n d in g  

com m ittee . A ccord ing  to  MacKay, th e s e  M in is te r s  and t h e i r  o f f i c i a l s  can 

and  do ap p ea r and may g iv e  ev id en ce  and answ er q u e s t io n s .  Over th e  p a s t  

t h i r t y  y e a rs  i t  h as  become s ta n d a rd  p r a c t i c e  to  r e f e r  a l l  p u b l ic  b i l l s  

to  one o r  a n o th e r  o f  th e  s ta n d in g  com m ittees and to  h e a r  ev id en ce  from  

m in i s t e r s  and o f f i c i a l s  concerned  and from  u n o f f i c i a l  i n t e r e s t s  who may
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b e fo re  a  S e n a te  s ta n d in g  com m ittee i s  th e  o n ly  o p p o r tu n ity  u n o f f i c i a l  

i n t e r e s t s  have to  be h e a rd . A dvantage i s  o f te n  ta k e n  by m in is te r s  o r  

o f f i c i a l s  co n cern ed  to  p ro p o se  amendments to  t h e i r  o w n . le g is la t io n  w h ile  

i t  i s  b e fo re  a  S e n a te  com m ittee . T here i s  l i t t l e  do u b t t h a t  th e  p ra c ­

t i c e  o f  r e f e r r i n g  p u b lic  b i l l s  to  s ta n d in g  com m ittees h as  g r e a t ly  im­

p ro v ed  l i a i s o n  betw een th e  S e n a te  and th e  a d m in is t r a t io n  a s  w e ll  a s  

g iv in g  th e  i n t e r e s t e d  p u b lic  f u r t h e r ,  I f  n o t  th e  o n ly , o p p o r tu n i t ie s  to  

be h e a rd .

A t h i r d  p r a c t i c e ,  i n s t i t u t e d  by th e  Hon. S e n a to r  R obinson , i s  t h a t  

o f  g iv in g  in d iv id u a l  s e n a to rs  th e  r e s p o n s i b i l i t y  o f  e x p la in in g  p a r t i ­

c u la r  b i l l s  and o f p i l o t i n g  them th ro u g h  th e  S e n a te . The L eader o f th e  

Governm ent n o rm a lly  moves th e  second  r e a d in g ,  and announces to  th e  

S e n a te  t h a t  he i s  r e q u e s t in g  a  p a r t i c u l a r  s e n a to r  to  e x p la in  th e  b i l l .  

The new p r a c t i c e  h as  u n d o u b ted ly  ten d ed  to  in c r e a s e  i n t e r e s t  in  l e g i s ­

l a t i o n ,  to  encourage more s p e c ia l iz e d  know ledge on governm ent b i l l s  by 

i n d iv id u a l  s e n a to r s ,  and to  ta k e  ad v an tag e  o f th e  l a r g e  amount o f 

r e a t i v e l y  unused  t a l e n t ,  p a r t i c u l a r l y  l e g a l  t a l e n t ,  w ith in  th e  S e n a te .

A s e n a to r  s e le c te d  to  ta k e  ch a rg e  o f  a  b i l l  i s  n o rm a lly  f u l l y  b r ie f e d

by th e  m in is te r  o r  s e n io r  o f f i c i a l s  o f  th e  d ep artm en t p rom oting  th e  
111l e g i s l a t i o n .  T here i s  l i t t l e  doubt t h a t  governm ent l e g i s l a t i o n  i s

more co m p e ten tly  h an d led  under t h i s  m ethod.

A no ther p r a c t i c e  som etim es r e s o r t e d  to  by a  com m ittee i s  to  

f a m i l i a r i z e  i t s e l f  w ith  th e  t e x t  o f  a  b i l l  which h as  been i n i t i a t e d  

i n  th e  Commons b u t  has n o t y e t  emerged from  th e r e .  The re a so n  i s  

s im p ly  to  r e l i e v e  th e  s i t u a t i o n  which n o rm a lly  o ccu rs  a t  th e  end o f 

th e  s e s s io n  when th e  S en a te  i s  fa c e d  w ith  a  g lu t  o f  b u s in e s s  w hich may
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p re v e n t  ad eq u a te  c o n s id e ra t io n  o f  p a r t i c u l a r  b i l l s .  The p r a c t i c e  i s  o f

c o u rse  q u i te  in fo rm a l,  and i s  n o t  r e g u la r ly  fo llo w e d , b u t on o c c a s io n  i t
112h as  proven  u s e f u l .  I t  can be seen  th e n , t h a t  w ith in  th e  v e ry  d e f i n i t e  

and  m ajo r l i m i t a t i o n  o f  th e  la c k  o f  m in is te r s  w ith  p o r t f o l i o s  s i t t i n g  in  

th e  S e n a te , due to  b o th  p re c e d e n t and th e  f a c t  t h a t  m in is te r s  u s u a l ly  

p r e f e r  to  s i t  i n  th e  m ajor house o f i n i t i a t i o n ,  th e  S e n a te  h as  e s ta b ­

l i s h e d  and ad o p ted  i t s  r u le s  o f p ro ce d u re  and h a s , p e rh a p s , p a r t i a l l y  su c ­

ceeded  in  overcom ing i t s  d is a d v a n ta g e s .

C onclusion

The S e n a te  h as  been a  check , a lth o u g h  a  r a t h e r  i n t e r m i t t e n t  one, on 

q u e s t io n a b le  l e g i s l a t i o n ;  w hatever i t s  l e g a l  pow ers, i t s  "v e to "  has in  

f a c t  been a  s u sp e n s iv e  r a t h e r  th an  an a b s o lu te  one. I t  has  been much more 

u s e f u l  a s  a  r e v i s in g  cham ber. I n  r e c e n t  y e a r s ,  i t  h as  become c o n s id e ra b ly  

more u s e f u l  In  th e  i n i t i a t i o n  o f  c e r t a i n  ty p e s  o f  l e g i s l a t i o n .  I t  h o ld s  

d e b a te s  o c c a s io n a l ly  and co n d u cts  i n q u i r i e s :  on b ro ad  p u b lic  i s s u e s .  Un­

q u e s tio n a b ly  i t  co u ld  be more a c t iv e  in  th e s e  f i e l d s ,  b u t  i t  does n o t  com­

mand th e  p u b l ic  r e s p e c t  which would le n d  to  i t s  d e b a te s  and r e p o r t s ,  as  

w e ll  a s  to  i t s  r e v i s io n  o f l e g i s l a t i o n ,  th e  m oral a u th o r i ty  e s s e n t i a l  to  

th e  e x e r c is e  o f  an i n f l u e n t i a l  r o l e  in  a  dem ocracy.

A tten d an ce  i s  a  f r e q u e n t  t a r g e t  o f  c r i t i c s .  I t  i s  n o t  u n u su a l, 

e s p e c ia l ly  in  th e  e a r ly  p a r t  o f th e  s e s s io n ,  f o r  th e  S e n a te  to  have b a re ­

ly  a  quorum, w hich i s  on ly  f i f t e e n ,  and even l a t e  in  th e  s e s s io n  a t te n d a n c e  

i s  l i a b l e  to  be s m a ll. F o r MacKay, t h i s  a r i s e s  in  p a r t  from th e  tendency  

o f  some s e n a to r s  to  ta k e  t h e i r  r e s p o n s i b i l i t i e s  l i g h t l y ,  e s p e c ia l ly  i f

th e y  have a c t iv e  b u s in e s s  o r  p r o f e s s io n a l  i n t e r e s t s  rem ote from  th e  

112c a p i t a l .  P erh ap s a l s o ,  th e  f e e l in g  t h a t  th e  S e n a te  can do l i t t l e  

e f f e c t i v e  in  any case  te n d s  to  d is h e a r te n  some o f  i t s  members. S e n a to rs
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c o l le a g u e s .  N e v e r th e le s s ,  i t  i s  d o u b tfu l  w hether th e  n e c e s s a ry  work o f 

th e  S e n a te  a c tu a l ly  s u f f e r s  from n o n -a tte n d a n c e . I n  any d e l ib e r a t iv e  body, 

e f f e c t i v e  work i s  done by a  r e s p o n s ib le  and i n t e r e s t e d  few . k  body o f  f i f ­

te e n  s e n a to r s  who want to  work i s  more a t t r a c t i v e  th a n  one o f  102 who would 

p r e f e r  n o t  to  b o th e r .

Reform o f  th e  S e n a te  h as  t r a d i t i o n a l l y  proven to  be a  to p ic  o f l i v e l y  

d e b a te .  I n  1968, th e s e  d e b a te s  became th e  s u b je c t  o f  d is c u s s io n  in  

Queen*s Q u a r te r ly , a  p e r io d ic a l  which i s  dev o ted  to  th e  d is c u s s io n  o f 

C anadian p o l i t i c s .  I n  th e  S p rin g  i s s u e ,  E. D. B r ig g s  comments on Kunz* 

th o u g h ts  re g a rd in g  re fo rm :

" . . . t w o  e lem en ts  would ap p ear to  s ta n d  o u t as  b e in g  o f p a ra ­
mount im p o rtan ce : th e  manner and speed  w ith  w hich re fo rm s a re  
i n s t i t u t e d ,  and th e  e f f e c t s  e x te n s iv e  a l t e r a t i o n s  m ight have 
on o th e r  p o l i t i c a l  i n s t i t u t i o n s  and p r a c t i c e s .  I n  b o th  c a se s  
i t  seems to  be su g g e s te d  t h a t  th e r e  a r e  v ery  r e a l ,  and r a t h e r  
s t r i c t  l i m i t a t i o n s  which p r a c t i c a l l y  ex c lu d e  th e  r e c o n s t r u c t io n ­
i s t  from  th e  o u ts e t  ( p r im a r i ly  th e  f a c t  t h a t  v a r io u s  o rgans 
o f  th e  p a r l ia m e n ta ry  system  a re  in te rc o n n e c te d  and in t e r d e ­
p e n d e n t; i t  i s  im p o ss ib le  to  a l t e r  one w ith o u t a f f e c t i n g  th e  
o th e r s .  ) ’' l l ^

B rig g s  a rg u es  t h a t  some d i s lo c a t io n  would r e s u l t  from  any change, so 

t h a t  i t  i s  n o t  a  m a t te r  o f  w h eth er to  re fo rm , b u t th e  d eg ree  o f  re fo rm  which 

would be m ost b e n e f i c i a l .  One o f  th e  param ount p r in c ip l e s  o f  p a r l ia m e n ta ry  

governm ent i s ,  a f t e r  a l l ,  t h a t  p o l i t i c a l  change sh o u ld  ev o lv e  so s lo w ly  a s  

to  be a lm o s t im p e rc e p t ib le ,  and sh o u ld  o ccu r w ith o u t any a l t e r a t i o n  o f  o u t­

w ard form s and sym bols. However, th e  S en a te  h as  n ev e r been h e ld  p a r t i c u l a r l y  

h ig h  i n  p u b l ic  esteem , so t h a t  S e n a te  re fo rm  co u ld  be acco m p lish ed  on a  much

115w id e r s c a le  th an  c o u ld , sa y , re fo rm  o f th e  Commons.

B r ig g s  d ism is se s  o u t r ig h t  th e  id e a  o f  a  p o p u la r ly  e le c te d  S e n a te , a s  i t
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would r e s u l t  in  a  r i v a l r y  betw een two p o p u la r  cham bers w ith  a  c a b in e t  

t r y in g  to  answ er to  b o th . But i f  th e  S e n a te  i s  to  av o id  im i ta t io n  o f  

th e  House o f  Lords i t  m ust n o t f e a r  to  examine " fo r e ig n  e lem en ts"  s im ply  

b ecau se  th e y  a r e  f o r e ig n .  F or exam ple, Kunz b r i e f l y  c o n s id e rs  p a t te r n in g  

th e  C anadian S en a te  a f t e r  th e  F e d e ra l  R ep u b lic  o f  Germany*s Upper House,

The B u n d e s ra t . The B u n d esra t le n d s  i t s e l f  a s  an i n t e r e s t i n g  example f o r  

a  co u p le  o f  r e a s o n s :  f i r s t ,  th e  W est German c o n s t i t u t i o n  i s  o f  r e l a t i v e ­

ly  r e c e n t  o r ig in ,  and a s  such i t  can be c o n s id e re d  to  be d e s ig n e d  f o r  

th e  p r e s e n t  a g e . S eco n d ly , and o f  g r e a t e r  im p o rtan ce , i t  i s  d e s ig n ed  

f o r  a  f e d e r a l  s t a t e .  As such i t  sh o u ld  have c e r t a i n  ad v an tag es  o v er a 

system  w hich has evo lved  from a  u n i t a r y  s t a t e  and t r a n s p la n te d  to  a 

f e d e r a l  and m u l t i - r a c i a l  one. However, K inz d ism is se s  th e  id e a  on th e  

g rounds t h a t  th e  governm ent o f  Canada i s  " 's im iL ar. in  p r in c ip l e  to  t h a t  

o f  th e  U n ite d  Kingdom," p a r t i c u l a r l y  in  re g a rd  to  r e s p o n s ib le  c a b in e t  

governm ent. Kunz con tends t h a t  th e  S e n a te  sh o u ld  n o t be ex p ec ted  to  do 

more th an  i t  does in  th e  f i e l d  o f  p r o v in c ia l  r e p r e s e n ta t io n ,  and t h a t  

g iv in g  p r o v in c ia l  p o l i t i c s  a  fo rm a liz e d  and i n s t i t u t i o n a l i z e d  e x p re s s io n  

in  th e  p a r l ia m e n ta ry  fram ework would "undu ly  c o m p lic a te , d i s tu r b ,  and 

p ro b a b ly  b lo c k  th e  o p e ra t io n  o f  th e  c e n t r a l  l e g i s l a t u r e . "

B rig g s  r e p l i e s  t h a t  any s u b s t a n t i a l  a l t e r a t i o n  would be " d i s ­

tu rb in g "  in s o f a r  a s  i t  a l t e r s  e s ta b l i s h e d  r o u t in e s .  The q u e s t io n ,  th e n , 

i s  w h eth er a  C anadian B u n d esra t ( o r  House o f  P ro v in c e s )  would unduly  

c o m p lic a te  th e  c e n t r a l  governm ent. To b eg in  w ith , th e  upper house o f  

th e  German F e d e ra l  R ep u b lic  i s  a  d i r e c t  in s tru m e n t o f  f e d e ra l is m ; i t  

i s  composed o f  r e p r e s e n ta t iv e s  o f  th e  f e d e ra te d  u n i t s  ( L an d er) and th e s e  

r e p r e s e n ta t i v e s  a r e  n o t  m erely  e le c te d  by th e  Lander governm ents, b u t 

a r e  u s u a l ly  th em se lv es  members o f  t h e i r  Land c a b in e ts .  As re g a rd s  

l e g i s l a t i o n ,  i t  a c ts  s u b s t a n t i a l l y  a s  any l e g i s l a t i v e  body i s  ex p ec ted
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to  a c t ,  b u t w ith  th e  im p o rta n t q u a l i f i c a t i o n  t h a t  th e  c o n s t i tu t io n  

s p e c i f i c a l l y  p la c e s  l i m i t a t i o n s  on th e  scope o f  i t s  pow ers. S p e c i f ic ­

a l l y ,  i t  i s  g iv en  s p e c ia l  r e s p o n s i b i l i t y  f o r  th o s e  m a tte rs , which a re  

c o n s id e re d  to  be o f  p a r t i c u l a r  concern  to  th e  L an d er, and o v er th e s e  

m a tte r s  i t  h a s1 an a b s o lu te  v e to . W ith r e s p e c t  to  a l l  o th e r  m a t te r s ,  

i t  has  th e  power o f  rev iew  and amendment, b u t i t  can n o t b in d  th e  Lower 

H ouse.

C e r ta in ly ,  a s  Kunz im p lie s ,  i t  was e a s i e r  one hundred  y e a rs  ago

to  d iv id e  pow ers in to  f e d e r a l  and p r o v in c ia l  " h e a p s " . B ut B rig g s

a rg u e s  t h a t  w h ile  th e s e  "heaps" w ere su p p o sed ly  d e f in e d  by th e  BNA

A c t, th e y  have p r o g re s s iv e ly  l o s t  t h e i r  shape o v er 'th e  y e a r s .  I t  i s

now p o s s ib le  f o r  th e  f e d e r a l  governm ent to  p ro ceed  on a  whole ran g e  o f
118m a tte r s  by le n d in g  on ly  a  r e l u c t a n t  e a r  to  p r o v in c ia l  v o ic e s .

I n  o th e r  w ords, K unz’ f e a re d  " c o m p lic a tio n s"  a lre a d y  e x i s t  and i t  

i s  d i f f i c u l t  to  see  how th e y  would be in c r e a s e d  m erely  by tra n s fo rm in g  

th e  S en a te  in to  a  fo rm a l and much more e f f i c i e n t  in s tru m e n t f o r  f e d e r a l -  

p r o v in c ia l  c o n s u l ta t io n ,  a lo n g  B u n d esra t l i n e s .  A "House o f  P ro v in ce s"  

would become a  second chamber o f  d e l i b e r a t e l y  in c re a s e d  im p o rtan ce , 

and i t  would no lo n g e r  be p o s s ib le  to  ig n o re  o r b e l i t t l e  i t  a s  has been 

done by p a s t  G overnm ents. But upper house members would n o t answ er to  

th e  same e l e c t o r a t e  a s  th e  Commons, so t h a t  th e  upper house would n o t 

be a b le  to  c la im  a  m andate r i v a l l i n g  t h a t  o f  th e  p o p u la r  cham ber. The
119c a b in e t ,  th e n , would rem ain  r e s p o n s ib le  s o le ly  to  th e  House o f  Commons.

O th e r b e n e f i t s  w hich co u ld  r e s u l t  m ight p o s s ib ly  in c lu d e  th e  f a c t  t h a t

such  an arran g em en t would r e p r e s e n t  p a r ty  s t r e n g th  more a c c u r a te ly ,  a s

p a r t i e s  o th e r  th a n  t t f  two n a t io n a l  p a r t i e s  (su ch  a s  th e  S o c ia l  C re d it  and

New D em ocratic  P a r t i e s )  c o n tro l  s e v e ra l  p ro v in c e s . A lso , i t  would ap p ea r
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l i k e l y  t h a t  more a b le  p e rso n s  m ight be a p p o in te d  to  th e  Upper House.

W hile th e r e  may be many s e n a to rs  o f  a b i l i t y  c u r r e n t ly  in  s e r v ic e ,

B rig g s  n o te s  t h a t ,  g e n e r a l ly ,  a b i l i t y  i s  n o t  th e  main c r i t e r i a  f o r  a p p o in t­

m ent. A no ther b e n e f i t  which co u ld  r e s u l t  would a f f e c t  th e  n a tu r e  o f 

amendments to  th e  B r i t i s h  N orth  A m erica A ct. As i t  now s ta n d s ,  th e  

p ro v in c e s  a r e  un a b le  to  a g ree  to  th e  amendment o f  v a r io u s  s e c t io n s  o f 

th e  BNA A ct. The p o s s i b i l i t y  o f  g iv in g  th e  "House o f  P ro v in c e s"  a 

v e to  o v er f u tu r e  amendments m igh t be c o n s id e re d . A d d it io n a l  s a f e ­

g u a rd s  would be b u i l t  i n ,  i f  n e c e s s a ry , to  p r o te c t  th e  i n t e r e s t s  o f  
1 20F ren ch  Canada.

More r e c e n t ly ,  a  p r iv a te  mem bers’ b i l l  in tro d u c e d  in to  th e  House

o f  Commons s u g g e s tin g  th e  a b o l i t i o n  o f  th e  S e n a te  to u ch ed  o f f  a n o th e r

d e b a te  co n ce rn in g  s e n a to r i a l  re fo rm . However, n e a r ly  a l l  p a r t i c ip a n t s  in
*! 21

th e  d is c u s s io n  p r e f e r r e d  r e t e n t io n  o f th e  p r e s e n t  S e n a te  to  a b o l i t i o n . “

The s tro n g  c o n s t i t u t i o n a l  p o s i t io n  o f th e  S e n a te  w ith  r e s p e c t  to  

l e g i s l a t i o n  g e n e r a l ly  w ould, t e c h n ic a l ly ,  e n a b le  i t  to  b r in g  th e  m achinery 

o f  governm ent to  a  s t a n d s t i l l  a t  a lm o st any tim e . E xcep t f o r  th e  v ery  

q u a l i f i e d  means o f  "swamping" by th e  appo in tm en t o f  f o u r  o r  e ig h t  

a d d i t i o n a l  s e n a to r s ,  th e r e  i s  no l e g a l  means o f  b re a k in g  a  d ead lo ck  

betw een th e  H ouses. Y et th e  f a c t  rem ains t h a t  th e  S e n a te  has n ev e r 

b ro u g h t a  Government to  a  s t a n d s t i l l .  MacKay n o te s  t h a t  no G overnm ent, 

no m a tte r  how g r e a t  i t s  v ic to r y  a t  th e  p o l l s ,  has an u n lim ite d  m andate, 

a lth o u g h  Governm ents a r e  o f te n  in c l in e d  to  behave a s  though  th e y  have.

On th e  o th e r  hand , th e  S en a te  h as  no d i r e c t  c la im  to  p o l i t i c a l  a u th o r i ­

t y ,  b ecau se  i t  i s  d e m o c ra tic a lly  u n r e p re s e n ta t iv e .  The o n ly  means o f 

a t t a i n i n g  a  s e a t  in  th e  S en a te  i s  i f  a  g iv en  Government o f  th e  day 

d e s i r e s  i t .  F u rth e rm o re , th e  " l i f e  te rm ,"  even though m o d ifie d  in
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1965 to  a  m andatory  r e t i r e m e n t  age o f  7 5 1 te n d s  to  make th e  S e n a te  even

more a n a c h r o n is t ic  in  th e  c o n te x t o f  a  r e p r e s e n ta t i v e  form  o f  governm ent.

Under th e s e  c irc u m s ta n c e s , th e n , th e  perfo rm ance  o f  i t s  c o n s t i t u t i o n a l

r e s p o n s i b i l i t i e s  a s  an upper ho u se , o f  ta k in g  a  " so b e r  second look"

a t  l e g i s l a t u r e ,  may r a i s e  d e l i c a t e  i s s u e s .  I t s  l e g a l  pow ers, th e n ,

a r e  to  some e x te n t  a  h an d icap ; when i t  r e s i s t s  a  G overnm ent’s m easure

i t  i s  l i k e l y  to  be accu sed  o f  a c t in g  in  th e  i n t e r e s t s  o f  th e  d e fe a te d

p a r ty  and o f  ta k in g  re fu g e  b eh in d  i t s  l e g a l  d e fe n s e s ,  r a t h e r  th a n  o f

b a s in g  i t s  d e c is io n  on th e  m e r i ts  o f  th e  i s s u e .  MacKay p a ra p h ra se s

Sydney Low’s famous d ictum  ab o u t th e  unrefo rm ed  House o f  L ords—

" I t s  s t r e n g th  la y  in  i t s  w eakness"-—t h a t  i n  th e  ca se  o f  th e  Canadian
122S e n a te , i t s  w eakness, to  some e x te n t ,  l i e s  i n  i t s  l e g a l  s t r e n g th .
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CHAPTER I I I  

THE AUSTRALIAN SENATE 

I n t r o d u c t io n

123"Two s ie v e s  a r e  b e t t e r  th a n  o n e ."

W ritin g  in  1967, J .  R. O dgers o u t l in e d  f i v e  fu n c t io n s  by which he 

f e l t  th e  A u s t r a l ia n  S en a te  m igh t b e s t  s e rv e  th e  n a t io n :

1 . To s a fe g u a rd  th e  i n t e r e s t s  o f  th e  S ta t e s  in  a  f e d e r a l  system  o f  g o v ern ­

m ent, i .  e . ,  to  a c t  a s  a  S t a t e s ’ House R e p r e s e n ta t i v e  f u n c t io n ) ;

2. To a c t  a s  a  House o f  Review w ith  th e  r e s p o n s i b i l i t y  o f  e x p re s s in g  

second  o p in io n s  in  r e l a t i o n  to  l e g i s l a t i v e  p ro p o sa ls  i n i t i a t e d  in  th e  

House o f  R e p r e s e n ta t iv e s ,  and,

3 . to  I t s e l f  i n i t i a t e  n o n - f in a n c ia l  l e g i s l a t i o n ,  a s  th e  S e n a te  s e e s  f i t  

( l e g i s l a t i v e  f u n c t io n s ) ;

To p ro b e  and check  th e  a d m in is t r a t io n  o f  th e  law s and to  keep i t s e l f  

and th e  p u b l ic  in fo rm ed ; and ,

5 . To m a in ta in  an o v e r s ig h t  o f  th e  E x e c u t iv e 's  re g u la tio n -m a k in g  power

( th ro u g h  th e  u se  o f  a  com m ittee system  and by th e  p r a c t i c e  o f  p la c in g
v 12As e n a to r s  a t  th e  head o f  c e r t a in  M i n i s t r i e s J .

-As can be seen  by th e  fu n c t io n s  p la c e d  in  p a re n th e s e s ,  O d g ers ' 

f e e l i n g s  re g a rd in g  th e  A u s t r a l ia n  S e n a te  co rre sp o n d  c lo s e ly  to  th e  g e n e ra l  

f u n c t io n s  o f  th e  S e n a te  in  Canada an d , in d e e d , o f  th e  second  cham bers in  

t h i s  s tu d y . T h is  w i l l  f a c i l i t a t e  th e  u se  o f  th e  same fo rm a t a s  in  p r e ­

v io u s  c h a p te r s .

The u p p er house o f  A u s t r a l i a  d i f f e r s  from i t s  B r i t i s h  and C anadian 

c o u n te r p a r t s  in  t h a t  i t  i s  a  p o l i t i c a l  i n s t i t u t i o n  e s ta b l i s h e d  by a

72
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w r i t t e n  c o n s t i t u t i o n ,  much th e  same a s  th e  S e n a te  o f  th e  U n ited  S t a t e s .

As su ch , many o f  i t s  powers a r e  enum erated , and th e  p o s s i b i l i t y  o f  en ­

croachm ent "by th e  low er house o r  th e  e x e c u tiv e  i s  d im in ish e d . M oreover, 

n o t  o n ly  a r e  i t s  powers enum erated , th e y  a r e  in  p r a c t i c e  f a r  g r e a t e r  th an  

th o s e  o f  th e  S e n a te  o f  Canada. As we have seen  th e  C anadian S e n a te 's  

power o f  " v e to " ,  w hich i n  th e o ry  i s  eq u a l to  t h a t  o f  th e  Commons, i s ,  in  

p r a c t i c e ,  a  su sp e n s iv e  r a t h e r  th a n  an a b s o lu te  one. I n  A u s t r a l i a ,  w ith  a 

S e n a te  b ased  on p o p u la r  e l e c t i o n ,  th e  power to  v e to  p ro p o sed  l e g i s l a t i o n  

i s  a  v e ry  r e a l  one, and i s  e x e rc is e d .

C r isp  w r i te s  t h a t  f e d e r a t io n  o f  a  s o r t  had  been ac h ie v e d  in  

A u s t r a l i a  a s  e a r ly  a s  1 8 8 5 , when an A ct o f  th e  B r i t i s h  P a r lia m e n t a u th o r ­

iz e d  a  v e ry  l im i t e d  un ion  o f  th e  A u s tr a l ia n  C o lo n ie s  in  th e  form  o f  a  

F e d e ra l  C o u n c il. The C ouncil had  a u th o r i ty  o v e r such  m a t te r s  as  g e n e ra l  

d e fe n s e s ,  q u a ra n t in e ,  u n ifo rm ity  o f  w e ig h ts  and m easu res , r e c o g n i t io n  o f  

m a rr ia g e s  and d iv o rc e s ,  and such  o th e r  m a t te r s  a s  m ight be r e f e r r e d  to  i t  

by two o r  more c o lo n ie s .  B u t, in  p r a c t i c e ,  th e  un ion  u n d er th e  F e d e ra l  

C o u n c il was a  weak one, ro u g h ly  com parable to  th e  p e r io d  o f  th e  A m erican 

C onfederacy  p r io r  to  178 7 . A lthough  i t s  pow ers c l e a r l y  fo reshadow ed th o se  

o f  th e  f u tu r e  Commonwealth, th e  C o u n cil was d e l i b e r a t e l y  d is re g a rd e d  by th e  

f e d e r a l  movement p ro p e r  from 1890 onw ards, and in  1899 p a sse d  in to  ob -

. . . .  125l i v i o n .

I n  1890 a  C onference o f  c o lo n ia d  P rem ie rs  and M in is te r s  in  M elbourne 

d is c u s s e d  th e  s u g g e s tio n s  f o r  f u l l  f e d e r a t io n  which S i r  Henry P a rk e s , 

P rem ie r  o f  New S ou th  W ales, had propounded in  1 8 8 9 . As a  r e s u l t ,  a  Con­

v e n tio n  was h e ld  in  Sydney in  1891 a t te n d e d  by d e le g a t io n s  from th e  s ix  

A u s t r a l ia n  c o lo n ie s  and New Z ea lan d , a p p o in te d  by t h e i r  r e s p e c t iv e  p a r l i a ­

m en ts. A d r a f t  C o n s t i tu t io n  was drawn up f o r  th e  a p p ro v a l o f  th e  seven
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p a r l ia m e n ts  and f o r  enactm ent t h e r e a f t e r  by th e  Im p e r ia l  P a r lia m e n t.

The New S outh  W ales P a r lia m e n t f a i l e d  to  approve th e  d r a f t  and th e  whole 

i s s u e  was s u b s t a n t i a l l y  dropped in  Government c i r c l e s  f o r  two o r  th r e e  

y e a r s .

A f te r  th r e e  y e a rs  o f  in te n s e  cam paigning by v a r io u s  groups and 

in d iv id u a l  p o l i t i c i a n s  fa v o r in g  f e d e r a t io n ,  a  f u r t h e r  co n v en tio n  m et, 

s u c c e s s iv e ly ,  in  A d e la id e , Sydney, and M elbourne in  1897-8 . Q ueensland , 

a t  th e  in s i s t e n c e  o f  i t s  C o n se rv a tiv e  Upper House, and New Z ealan d  were un­

r e p re s e n te d .  A d r a f t  C o n s t i tu t io n  was drawn up and r e f e r r e d  to  th e  

v a r io u s  e l e c t o r a t e s ,  a  d i r e c t  p o p u la r  v o te  on th e  c o n s t i t u t i o n  h av in g  

been  a g re e d  to  a t  a  co n fe re n c e  a t  H obart in  1895. More n e g o t ia t io n s  

fo llo w e d , and a  r e v i s e d  d r a f t  was su b m itte d  to  th e  p e o p le , In c lu d in g  

Q ueensland , i n  1899. A ll  o f  th e  c o lo n ie s ,  w ith  th e  e x c e p tio n  o f  W estern  

A u s t r a l i a ,  approved  i t  and s e n t  a  d e le g a t io n  to  B r i t a i n  to  s e c u re  i t s  

p a ssa g e  th ro u g h  th e  Im p e r ia l  P a r lia m e n t.  The B i l l  f o r  f e d e r a t io n  p a sse d  

th e  B r i t i s h  P a r lia m e n t and W estern  A u s t r a l i a  h e ld  a  re fe ren d u m , which 

d e c id e d  in  f a v o r  o f  u n io n . The Commonwealth came in to  b e in g  w ith  a l l  s ix

c o lo n ie s  a s  members on Ja n u a ry  1 , 1901. New Z ea lan d  o p ted  f o r  in d ep en -

, 126 d en ce .

The A u s t r a l ia n  C o n s t i tu t io n ,  th e n , i s  a s  much a  t r e a t y  betw een

fo rm e r ly  autonom ous c o lo n ie s  a s  i t  i s  an y th in g  e l s e ,  and  th e  r o l e  o f  th e

S e n a te  a s  g u a ra n to r  o f  s t a t e s '  r i g h t s  sh o u ld  n o t be o v erlo o k ed . The

pow ers o f  th e  A u s tr a l ia n  S e n a te , f o r  exam ple, i t s  a b i l i t y  to  r e j e c t  a l l

c l a s s e s  o f  l e g i s l a t i o n  w ith  th e  e x c e p tio n  o f  th e  A p p ro p ria tio n  B i l l  ( to

w hich i t  may s t i l l  make recom m endations), were th e  p r ic e  o f  f e d e r a t io n .

They w ere g iv en  to  th e  S e n a te  in  o rd e r  to  en su re  t h a t  th e  r i g h t s  o f  th e

127s m a lle r  s t a t e s  co u ld  be p ro te c te d .  In  i t s  m ost g e n e ra l  term s th e
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"S m all S ta te s "  o r  " S t a t e s '  R ig h ts "  view was c o n c is e ly  p u t to  th e  1891

C onvention  by S i r  John  Cockburn:

"We know t h a t  th e  ten d en cy  i s  alw ays to  th e  c e n te r ,  
t h a t  th e  c e n t r a l  a u th o r i ty  c o n s t i t u t e s  a  v o r te x  w hich draws
power to  i t s e l f .  T h e re fo re , a l l  th e  b u t t r e s s e s  and a l l  th e
t i e s  sh o u ld  be th e  o th e r  way, to  en ab le  th e  S t a t e s  to  w ith -  ^ g 
s ta n d  th e  d e s t r u c t io n  o f  t h e i r  powers by such  a b s o r p t i o n . . . "

The c e n t r a l  o r  f e d e r a l  governm ent, i t  was a rg u e d , sh o u ld  th e r e f o r e  be 

g iv en  a s  few powers a s  p o s s ib le .

C e n tra l  to  th e  p o s i t io n  o f  th e  " S t a t e s '  R ig h ts "  spokesmen was th e  

c o n s t i t u t i o n  o f  th e  S e n a te . I t  m ust, th e y  a rg u e d , be founded  on th e  eq u a l 

r e p r e s e n ta t io n  o f  th e  S t a t e s  and on th e  e q u a l i ty  o f  s t a t u s  w ith  th e  low er 

house  In  r e s p e c t  o f  pow ers o v e r a l l  c la s s e s  o f  l e g i s l a t i o n  ex c e p t th e  

A p p ro p r ia tio n  B i l l .  Thus, th e  " S t a t e s ' R ig h ts "  men and th e  C o n se rv a tiv e s  

jo in e d  hands in  demanding a  s tro n g  S e n a te . The s u p p o r te r s  o f  " S t a t e s '  

R ig h ts "  w anted n o t  o n ly  a  g u a ra n te e  to  th e  S t a t e s  o f  th e  pow ers s p e c i f i c ­

a l l y  o r  r e s i d u a l l y  t h e i r s ,  b u t  e q u a l i ty  o f  S t a t e  r e p r e s e n ta t io n  in  th e  

S e n a te  in  o rd e r  to  e x e r c is e  th e  f u l l e s t  c o n tr o l  o v e r th e  pow ers enum erated  

a s  n a t io n a l .  To t h i s  end , S i r  Samuel G r i f f i t h ,  th e n  p re m ie r  o f  Q ueensland ,

who u s u a l ly  e x p re sse d  s tro n g  " S t a t e s '  R ig h ts"  v iew s, was q u i t e  p re p a re d  to

abandon th e  B r i t i s h  p r in c ip l e  o f  r e s p o n s ib le  governm ent, t h a t  i s ,  th e  form 

o f  p a r l ia m e n ta ry  governm ent where th e  e x e c u tiv e  i s  r e s p o n s ib le  s o le ly  to  

th e  lo w er chamber from, which i t  o r ig i n a t e s .  He a rg u ed  t h a t ,  s in c e  r e s ­

p o n s ib le  governm ent had  n e v e r  been " . . . w r i t t e n  in to  th e  B r i t i s h  C o n s t i tu t io n ,

A u s t r a l ia n s  need  weep no t e a r s  and would c e r t a i n l y  be none th e  w orse f o r  a
129sudden b re ak  w ith  th e  t r a d i t i o n  in  which th ey  had a l l  been b ro u g h t u p ."

The C o n s e rv a tiv e s , l i k e  c o n s e rv a t iv e s  e lse w h e re , f e l t  th e  need  f o r  a  

s tr o n g  up p er house a s  a  chamber o f  rev iew . A lf re d  D eakin e x p re sse d  th e  

C o n s e rv a t iv e s ' view c o n c is e ly  when he s t a t e d  a t  th e  1891 C onven tion ,
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" . . . t h e  powers e n t r u s te d  to  th e  S e n a te  sh o u ld  be th o s e  
pow ers vmich have alw ays b e lo n g ed , u n d er r e s p o n s ib le  
governm ent, to  a  Second Chamber, nam ely th e  power o f  
re v ie w , th e  power o f  r e v i s io n ,  and th e  power o f  v e to  
l im i t e d  in  t im e ."130

D uring  d e b a te s  r e g a rd in g  th e  S e n a te , members o f  th e  C o n s t i tu t io n a l  

C onven tion  had in  mind th e  c o n s t i t u t i o n s  and re c o rd s  o f  th e  Upper Houses 

o f  th e  A u s t r a l ia n  C o lo n ies  -  houses which th e  L ib e r a ls  c o n s id e re d  un­

d em o c ra tic  and th e  C o n se rv a tiv e s  re g a rd e d  a s  " th e  o n ly  bu lw arks a g a in s t  

th e  coming o f  S o c ia l is m ."  A lso , th e  r o le  o f  th e  House o f  Lords in  th e  

B r i t i s h  C o n s t i tu t io n ,  which was to  be more p r e c i s e ly  d e f in e d  in  th e  P a r l i ­

ament A c t, 1911t was n o t f o r g o t te n .  F i n a l ly ,  and above a l l ,  th e  model o f

th e  U n ite d  S t a t e s  S e n a te , a t  t h a t  tim e i n d i r e c t l y  e le c te d  by th e  S t a t e

131L e g is l a tu r e s ,  was c o n s ta n tly  q u o ted  and d e b a te d .

However, C risp  n o te s  t h a t ,  from th e  o u t s e t ,  i t  was p la in  to  th e  

d e le g a te s  t h a t  i f  th e  F e d e ra l C o n s t i tu t io n  was to  r e c e iv e  e i t h e r  th e  fo rm al 

a p p ro v a l o r  th e  l a s t i n g  lo y a l ty  o f  th e  m a jo r i ty  o f  th e  A u s t r a l ia n  p e o p le , 

i t  co u ld  n o t  p r im a r i ly  o r  o b v io u s ly  s e rv e  th e  economic i n t e r e s t s  o f  th o se  

who s to o d  a g a in s t  th e  p o p u la r  w i l l ,  no m a t te r  where t h a t  w i l l  m ight le a d . 

T h is  was c l e a r  b o th  to  th e  l i b e r a l  cham pions o f  a  S e n a te  w ith  pow ers co­

o r d in a te  w ith  th e  low er h o u se , and  to  th o se  who a c q u ie sc e d  to  a  S e n a te  w ith

eq u a l S ta t e  r e p r e s e n ta t io n  f o r  th e  s o le  re a so n  t h a t  i t  was an e lem en t in$
132th e  p r ic e  o f  u n io n .

Cormack co n ten d s  t h a t  th e  S e n a te , which i s  composed o f te n  p o p u la r ly  

e le c te d  members from  each o f  th e  s ix  s t a t e s , has g u ard ed  i t s  n e a r ly  co­

e q u a l l e g i s l a t i v e  powers w ith  v ig i la n c e .  As an exam ple, he c i t e s  an 

in s ta n c e  in  th e  e a r ly  y e a rs  o f  f e d e r a t io n  when i t  i n s i s t e d  upon due 

r e c o g n i t io n ,  in  th e  fo rm at o f  S upply  B i l l s  and in  th e  G o v e rn o r-G e n e ra l1s 

sp eech  a t  th e  open ing  o f each s e s s io n  o f P a r lia m e n t, o f  i t s  r o l e  a s  an
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e q u a l p a r tn e r  in  th e  g r a n t  o f  s u p p l ie s .  More r e c e n t l y ,  th e  S e n a te  s u c c e s s ­

f u l l y  opposed  p ro p o sa ls  f o r  a  d iv i s io n  o f  th e  p ro p o sed  e x p e n d itu re  in  

A p p ro p r ia tio n  B i l l s  in  a  manner w hich was c o n s id e re d  to  s e r io u s ly  c u r t a i l  

th e  S e n a te ’s  power o f  amendment (A f u l l e r  d is c u s s io n  w i l l  fo llo w  in  th e  

s e c t io n  on l e g i s l a t i o n . ) .  I n  1967, a  sm a ll g roup  o f  S e n a to rs  s u c c e s s f u l ly  

o rg a n iz e d  a  campaign which r e s u l t e d  in  th e  d e f e a t  o f  a  p ro p o sa l su p p o rte d  

by th e  m ajo r p a r t i e s  to  a l t e r  th e  c o n s t i t u t i o n  ao a s  to  en a b le  th e  House 

o f  R e p re s e n ta t iv e s  to  in c r e a s e  i t s  mem bership w ith o u t th e  n e c e s s i ty  f o r  a 

p r o p o r t io n a l  change in  th e  s iz e  o f  th e  S e n a te . Throughout th e  h i s to r y  o f  

f e d e r a t io n ,  th e  S en a te  h as  a s s e r te d  i t s  r i g h t  to  " p re s s "  r e q u e s ts  on th o se

f in a n c i a l  m easures w hich , a cc o rd in g  to  S . 53 th e  C o n s t i tu t io n ,  i t  i s

133d e b a rre d  from  am ending.

I t  can be se e n , th e n , t h a t  th e  S e n a te  o f  A u s t r a l i a  i s  h a rd ly  a  m o ri­

bund i n s t i t u t i o n .

R e p re s e n ta t iv e  F u n c tio n s

The A u s t r a l ia n  S ta t e s  a r e  r e p re s e n te d  e q u a lly  in  th e  S e n a te , w ith  s ix

s e n a to r s  from each  s t a t e  u n t i l  19^9, a-nd te n  t h e r e a f t e r .  S e n a to rs  h o ld

s ix - y e a r  te rm s , and h a l f  o f  each S t a t e 's  s e a t s  a r e  s u b je c t  to  e l e c t io n

ev ery  t h i r d  y e a r .  The S e n a te  was e le c te d  under a  s im p le  m a jo r i ty  system

u n t i l  1919, under p r e f e r e n t i a l  v o tin g  u n t i l  19^9, and. s in c e  th en  has

o p e ra te d  under p r o p o r t io n a l  r e p r e s e n ta t io n .  A lb in sk i rem arks t h a t ,  u n t i l

th e  ad v en t o f  p r o p o r t io n a l  r e p r e s e n ta t io n ,  th e  e l e c t io n  o f  s e n a to r s  in

w hat co rresp o n d ed  to  a t - l a r g e  e le c t io n s  c r e a te d  " in c r e d ib le  d i s t o r t i o n s " .

A t one tim e , f o r  exam ple, th e  S e n a te ’s  p a r ty  co m p o sitio n  c o n s is te d  o f  35

non-L abor s e n a to r s ,  w ith  a  s in g le  s e n a to r  from L abor. At a n o th e r  tim e ,
I 3A

o n ly  th r e e  non-L abor s e n a to rs  s a t  in  th e  S e n a te . Labor and non-Labor

e l e c t o r a l  s t r e n g th  i s  n o t m arkedly d i f f e r e n t  s t a t e - b y - s t a t e .  The
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i n s t i t u t i o n  o f  s e n a to r i a l  p r o p o r t io n a l  r e p r e s e n ta t io n  h a s ,  th e n , a llo w ed  

s e n a t o r i a l  d e le g a t io n s  to  become q u i te  ev en ly  b a la n c e d , and th e  S e n a te  

h a s  a c q u ire d  a  c lo s e  p a r ty  b a la n c e . PR has a l s o  g iv en  a  few in d ep en ­

d e n ts  a  chance to  g a in  S en a te  s e a t s ,  and h as  p ro v id e d  th e  s p l i n t e r  Demo­

c r a t i c  Labor P a r ty  w ith  i t s  o n ly  f e d e r a l  l e g i s l a t i v e  r e p r e s e n ta t io n ,  w ith

135f iv e  s e n a to r s  in  1970, a lth o u g h  t h a t  t o t a l  has been somewhat red u ced

r e c e n t ly .

The m echanics o f  p r o p o r t io n a l  r e p r e s e n ta t io n  work in  th e  fo llo w in g  

m anner: in  d e te rm in in g  th e  r e s u l t s  o f  S e n a te  v o t in g ,  a  q u o ta  i s  a r r iv e d  a t  

by d iv id in g  th e  t o t a l  number o f  v o te s  by one' more th a n  th e  number o f  

s e n a to r s  to  be e le c te d  and ad d ing  one to  th e  r e s u l t .  A c a n d id a te  ob­

t a in in g  more v o te s  th a n  th e  q u o ta  i s  e le c te d  and h i s  s u rp lu s  v o te s ,  th o se  

i n  ex ce ss  o f  th e  q u o ta , a re  t r a n s f e r r e d  to  th e  c o n tin u in g  c a n d id a te s  i n  

p ro p o r t io n  to  th e  n e x t p re fe re n c e s  in d ic a te d  on h i s  b a l l o t .  I f  a t  any 

tim e  no c a n d id a te  has a  number o f  v o te s  eq u a l to  th e  q u o ta , th e  c a n d id a te  

w ith  th e  fe w e s t v o te s  i s  exc luded  and th e  v o te s  t r a n s f e r r e d  u n t i l  one 

c a n d id a te  s e c u re s  th e  q u o ta  and i s  e le c te d .  The p ro c e s s  i s  re p e a te d  u n t i l
"1 o /

a l l  th e  r e q u i r e d  number o f  c a n d id a te s  i s  e le c te d .

■For A lb in s k i ,  th e  p o l i t i c a l  im pact o f  PR has been tw o - fo ld .  I n  th e  

I 9 6 0 's ,  th e  com bination  o f  n e a r ly  e q u a l A u s t r a l ia n  Labor P a r ty  and L ib e r a l -  

C ountry  P a r ty  r e p r e s e n ta t io n ,  and th e  p re se n c e  o f  in d e p e n d en t and DLP 

s e n a to r s ,  s p e l le d  th e  l o s s  o f  Government S en a te  c o n t r o l ,  r e g a r d le s s  o f  th e  

p a r ty  in  pow er. T h is  enhanced th e  S e n a te ’s b a rg a in in g  power and fo rc e d  

c o n c e s s io n s  from th e  M in is t ry .  Second, S e n a te  PR h as  been a  godsend f o r  

th e  DLP. I t s  S e n a te  fo o th o ld  and forum , I t s  a b i l i t y  to  ju g g le  th e  b a la n c e  

o f  power in  th e  S en a te  and , th e r e f o r e ,  to  a f f e c t  th e  outcome o f  c e r t a in  

p u b l ic  p o l i c i e s ,  h as  trem en d o u sly  enhanced th e  DLP's v i s i b i l i t y  a s  w e ll
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a s  i t s  c r e d i b i l i t y  a s  a  p o l i t i c a l  f o r c e .  G iven i t s  s ta n d in g  in  th e  S e n a te ,

th e  DLP can c la im  t h a t  i t s  n a t io n a l  r o l e  i s  n o t p u re ly  n e g a t iv e ,  an image

137w hich i t  h as  c a r r i e d  s in c e  i t  s p l i t  o f f  from th e  ALP in  195^~55- " Thus, 

i t  can no lo n g e r  be s a id  w ith  a ccu racy  t h a t  th e  DLP has in te n d e d  s o le ly  

to  deny c o n t r o l  o v er th e  low er house and th e  M in is try  to  th e  A u s t r a l ia n  

L abor P a r ty .  I t s  S en a te  s t a t u s  has sh o red  up i t s  n a t io n a l  c r e d i b i l i t y  

w hich h as  h e lp e d  I t  m a in ta in  a  v o te r  fo llo w in g  t h a t  i s  s u f f i c i e n t l y  l a r g e  

and com m itted to  th e  a l l o c a t io n  o f  second  ( i f  n o t f i r s t )  p re fe re n c e s  in  

House e le c t io n s  to  h e lp  to  c o n tin u e  th e  ALP’s p re se n c e  in  th e  s o - c a l l e d
*1 oQ

" p o l i t i c a l  w i ld e rn e s s ,"  ^  a  p re se n c e  which was broken  f o r  th e  f i r s t  tim e 

in  o v er tw en ty  y e a rs  in  1973* T t i s  c o n c e iv a b le , th e n , t h a t  had  PR n o t 

been ad o p ted  in  t h e S e n a te , t h a t  in  th e  1 9 6 0 's  th e  A u s t r a l ia n  Labor P a r ty  

m igh t have g a in e d  a  House m a jo r i ty  and th u s  governed  A u s t r a l i a .

B ut i s  th e  A u s t r a l ia n  S en a te  t r u l y  a  " S t a t e 's  H ouse," as  e n v is io n e d  

a t  th e  tim e o f  f e d e r a t io n ,  o r  has i t  ev o lv ed  in to  an e x te n s io n  o f th e  p a r ty  

p o l i t i c s  and governm ent o f  th e  low er house?  In  o th e r  w ords, h as  th e  

n a t io n a l  p a r ty  system  in  A u s t r a l i a  weakened th e  S e n a te  a s  a spokesman f o r  

th e  S ta te s ?

As e a r ly  a s  1891, a rg u e s  C r is p ,  Cockburn had fo re s e e n  th e  p o s s i b i l i t y

o f  a  p a r ty  f u tu r e  f o r  th e  S e n a te , y e t  in  1897 he s t i l l  found I t  e x p e d ie n t

to  seek  e le c t io n  to  th e  Second C o n s t i tu t io n a l  C onvention  w ith  argum ents

such  a s  th e  fo llo w in g :

"The S e n a te , o r  C o u n cil o f  S t a t e s ,  in  which a l l  th e  
c o lo n ie s ,  l a r g e  o r  sm a ll ,  have e q u a l r e p r e s e n ta t io n ,  must 
have powers c o -o rd in a te  w ith  and in  no may i n f e r i o r  to  th e  
House o f  R e p re s e n ta t iv e s  in  which r e p r e s e n ta t io n  i s  based  
on p o p u la t io n .  D o u b tle ss  m a jo r i t i e s  sh o u ld  and w i l l  r u l e ,  
b u t th e r e  i s  every  re a so n  why a  m a jo r i ty  o f  p eo p le  in  
S ou th  A u s t r a l i a  sh o u ld  n o t be o v e r ru le d  by a  m a jo r i ty  o f 
p eo p le  in  New South  W ales and V i c t o r i a . . . "
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C risp  i n s i s t s  t h a t ,  in  a c c e p tin g  th e  . f i n a l  p ro v is io n s  f o r  th e  con­

s t i t u t i o n ,  s t a t u s ,  and f u n c t io n s 'o f  th e  S e n a te  in  I 8 9 8 , th e  in d iv id u a l  

members o f  th e  C onvention  had in  t h e i r  own m inds v e ry  d i f f e r e n t  p ic tu r e s  

and  hopes o f  what i t  was to  be and do. M ost o f  them made th e  m is ta k e  o f

b e l ie v in g  t h a t  t h e i r  i n t e r e s t s  and p e rc e p t io n s  i n  1898  would be much th e

same f o r  th o se  men and women who would e l e c t  s e n a to r s  o r  be e le c te d  as  

s e n a to r s  in  th e  y e a rs  to  fo llo w . But once un io n  was com plete and n a t io n a l  

econom ic p o l i c i e s  w ere l a i d  down, few p eo p le  e v e r  came to  th e  S e n a te  w ith

th e  d eg ree  o f  p ro v in c ia lis m  in  t h e i r  th in k in g  w hich was so e v id e n t  in  so
1^0many members th ro u g h o u t th e  C o n ven tions.

C r isp  b e l ie v e s  t h a t  s e n a to r s  do a c t  a s  p a r ty ,  r a t h e r  th a n  S t a t e ,  

spokesm en. T h is  i s  due to  th e  f a c t  t h a t  s e n a to r s  a r e  e le c te d  from  l a r g e r ,  

S ta te -w id e  e l e c to r a t e s  by th e  same a d u l t  s u f f r a g e  c o n t r o l  over ev e ry  

s e n a to r  who d e s i r e s  r e - e l e c t i o n .  The m ain re a so n  f o r  t h i s ,  he b e l i e v e s ,  i s  

t h a t ,

" . . . n o  c a n d id a te  can hope to  make h im s e lf  p e r s o n a l ly  known
i n  so v a s t  an e l e c t o r a t e ,  and In  consequence th e  p a r ty
m achine r u l e s  a l l . . . . T h e  r e s u l t s  o f  t h i s  e v i l  have been 
f u r t h e r  a g g ra v a te d  by re a so n  o f  th e  f a c t  t h a t  none o f  th e  
p a r t i e s  h as  shown any i n t e r e s t  in  u s in g  th e  S e n a te  nomin­
a t io n  to  r e tu r n  to  P a r lia m e n t o u ts ta n d in g  p e r s o n a l i t i e s .
I n s t e a d ,  i t  has been th e  rew ard  o f th e  ’good p a r ty  m a n '. . . "

T h is ,  o f  c o u rse , s u g g e s ts  t h a t  th e  p a r t i e s  have te n d ed  to  r e g a rd  th e  

S e n a te  a s  a  seco n d ary  cham ber.

As an exam ple o f  o v e r t  p a r ty  in f lu e n c e  in  th e  S e n a te , C r isp  c i t e s  

S e n a te  S ta n d in g  O rder 3 6 k  (R e g u la tio n s  and O rd in an ces  C om m ittee), which 

was a d o p te d  on March 11 , 1932, and amended in  1937. The o rd e r  acknow­

le d g e s  th e  p a r ty  make-up o f  th e  u p p er house by p ro v id in g  t h a t  n o m in a tio n s

to  th e  Com m ittee be made by th e  L eader o f  th e  Government and th e  L ead er
1^2o f  th e  O p p o s itio n  in  th e  S e n a te . B ut O dgers s e e s  t h i s  p o in t  o f  view



81

a s  a  m is tak en  one. He a rg u e s  t h a t  vrhen a  need  i s  shown, th e  S en a te  does 

in d e e d  f u n c t io n  a s  a  S t a t e 's  House.

D uring a p p ro x im a te ly  th e  f i r s t  t h i r t y  y e a rs  o f  f e d e r a t io n ,  th e  S e n a te , 

w ith  th e  p o l i t i c a l  p a r t i e s  en jo y in g  a  t r a d i t i o n a l  f r e e  v o te  on t a r i f f  

m a t te r s ,  vras v ery  a c t iv e  in  p r o te c t in g  S t a t e  i n t e r e s t s  in  t h i s  f i e l d .  I n  

more r e c e n t  y e a r s ,  he n o te s ,  th e r e  has been l i t t l e  amendment in  th e  S e n a te  

o f  t a r i f f  p ro p o sa ls  due in  l a r g e  p a r t  to  th e  e a r ly  work done by th e  S en a te

i* nand th e  su b seq u en t o p e ra t io n  o f  th e  T a r i f f  B oard.

On o th e r  i s s u e s  th e r e  i s  a ls o  ev id en ce  t h a t ,  when th e  need a r i s e s ,  S t a t e  

i n t e r e s t  w i l l  triu m p h  o v er p a r ty  i n t e r e s t .  F o r exam ple, in  1939 a  Gold Tax 

B i l l  was in tro d u c e d  by th e  M enzies Government to  im pose a  ta x  on g o ld  

e q u a l to  75f° o f  th e  p r ic e  in  ex cess  o f  LA 9 an ounce. T h a t b i l l  was r e ­

j e c t e d  In  th e  S e n a te  on th e  second  re a d in g  on S eptem ber 20, 1939* W estern  

A u s t r a l ia n  s e n a to r s  o b je c te d  to  th e  m easure on th e  g round  t h a t  th e  p ro p o sa l 

would r e t a r d  th e  expansion  o f  th e  g o ld  m ining  in d u s t r y  in  W estern A u s t r a l i a :  

th e  v o tin g  was 1.6 ayes and 16 n o e s , two o f  th e  th r e e  Government members 

from  W estern  A u s t r a l i a  v o tin g  w ith  th e  Labor o p p o s it io n  ( th e  t h i r d  G overn­

m ent member from W estern  A u s t r a l i a  was a  M in is te r ,  and p erh ap s c o n s id e re d  

h im s e lf  bound to  su p p o rt th e  G overnm ent). A second  G old Tax B i l l  was i n t r o ­

duced , w hich p a sse d  in to  law . Under th e  new b i l l  th e  ta x  was red u ced  from 

7%  to  5 $ .

R e fe r r in g  to  th e  S e n a te 's  perfo rm ance  on th e  g o ld  t a x ,  S e n a to r  Sheehan 

( l a b o r ,  V ic to r ia )  t o l d  th e  S e n a te  S e le c t  Committee on th e  C o n s t i tu t io n  

A l t e r a t io n  (A voidance o f  Double D is s o lu t io n  D eadlocks) B i l l  o f  1950 t h a t ,  

d u r in g  th e  reg im e o f  th e  Lyons Government (1932-39)»  " th e  S e n a te  d id  gang 

up from  th e  S t a t e s '  p o in t  o f  v iew ."  He c o n tin u e d :

"0n t h a t  m a tte r  th e r e  was a  d iv i s io n  even in  th e  Labor



82

P a r ty ,  w hich c a l le d  a  s p e c ia l  m ee tin g  to  c o n s id e r  i t  when 
th e  m a tte r  was b e in g  d is c u s s e d  in  th e  S e n a t e . . .E v e n tu a l ly ,  
th e  Labor caucus d e c id e d  t h a t  L abor S e n a to rs  were to  have a 
f r e e  hand and cou ld  v o te  in  acco rd an ce  w ith  w hat th ey  
th o u g h t was in  th e  b e s t  i n t e r e s t s  o f  . t h e i r  r e s p e c t iv e  
s t a t e s . " 1^

I t  can be se e n , th e n , t h a t  S t a t e s '  R ig h ts  can and som etim es do p la c e  

r e s t r a i n t s  on p a r ty  p o l i t i c s  in  th e  S e n a te , p a r t i c u l a r l y  in  th o se  c a se s  

w here S t a t e  i n t e r e s t  i s  a b le  to  d i c t a t e  a  f r e e  p a r ty  v o te .

However, i t  i s  n o t o n ly  in  l e g i s l a t i v e  m a tte r s  t h a t  th e  second  chamber 

d is c h a rg e s  i t s  f u n c t io n s  a s  th e  k e e p e r  o f  S t a t e  i n t e r e s t s .  One example o f  

t h i s  i s  Q u es tio n  Time. An o b se rv e r  i n  th e  S en a te  d u r in g  Q u es tio n  Time i s  

a b le  to  h e a r  s e n a to rs  from b o th  s id e s  o f  th e  House q u e s tio n in g  M in is te r s  

on a  w ide ran g e  o f m a tte rs  o f  p u b l ic  i n t e r e s t  and an a n a ly s is  o f  th e s e  q u es­

t i o n s  r e v e a ls  a  s tro n g  S t a t e  e lem en t. Of c o u rse , i t  can be argued th a t  

such  m a tte r s  a r e  j u s t  a s  e a s i ly  a t te n d e d  to  by th e  members o f  th e  low er 

h o u se ; how ever, n o t u n lik e  th e  C anadian c a s e , and p e rh ap s  p o p u la r  chamber's 

everyw here , th e  House o f  R e p re s e n ta t iv e s  in  A u s t r a l i a  i s  much more occup ied  

w ith  th e  prob lem s and demands o f  i t s  c o n s t i t u e n t s , w h ile  s e n a to r s  a r e  n o t 

s u b je c t  to  th e  "beck  and c a l l "  o f  e l e c t o r s  (due in  l a r g e  m easure to  th e  much 

l a r g e r  c o n s t i tu e n c ie s  o f  th e  s e n a to r s ) .  As su ch , th e  S en a te  h as  more tim e

to  d e v o te  to  th e  c o n s id e ra t io n  o f  b ro a d e r  q u e s tio n s  o f  g e n e ra l  s t a t e  i n -
145t e r e s t ,  and to  th e  advancem ent o f  such  c a u se s .

The c u r r e n t  co m p o sitio n  o f  th e  S e n a te ,  th e n , i s  to  a  l a r g e  e x te n t  i n ­

f lu e n c e d  by th e  n a t io n a l  p a r t i e s  w hich , a c c o rd in g  to  C r is p ,  a r e  r e g u la te d  

by a  c l a s s  b a s i s .  And w h ile  i t  may be t r u e  t h a t  a  c l a s s  " in  one S t a t e  may

more l i k e l y  be r e a d i ly  l in k e d  to  th o s e  o f  th e  o p p o s ite  c la s s  in  th e  same 

146s t a t e , "  th e  h i s to r y  o f  th e  S e n a te  h a s  shown i t  a s  a  g u a rd ia n  o f  th e  

f e d e r a te d  u n i t s  when th e  need  a r i s e s .  As such , i t  can be s t a t e d  t h a t  

f e d e r a t io n  a p p e a rs  to  have p la y e d  a  r o l e  in  th e  e s ta b lis h m e n t and



c o n tin u a n c e  o f  th e  power o f  th e  S e n a te  i n  th e  A u s t r a l ia n  system  o f  

governm ent. F u rth e rm o re , th e  p o p u la r  b a s is  o f  S en a te  e le c t io n s  by p ro ­

p o r t io n a l  r e p r e s e n ta t io n  has f r e e d  i t  from  any ch a rg es  o f  b e in g  "undemo­

c r a t i c "  a lo n g  C anadian l i n e s .  The S e n a te  does have a  p o p u la r  m andate , even 

though  i t  may n o t  be a s  r e c e n t  a s  th e  l a s t  e le c t io n  in  th e  House o f 

R e p r e s e n ta t iv e s .  These f e d e r a l  and r e p r e s e n ta t iv e  f a c t o r s ,  th e n , have 

h e lp e d  to  g iv e  th e  S e n a te  a  s u b s t a n t i a l  r o l e  i n  th e  l e g i s l a t i v e  p ro c e ss  

o f  th e  A u s t r a l ia n  P a r lia m e n t. J u s t  how im p o r ta n t t h i s  r o le  i s ,  and 

s p e c i f i c a l l y  i n  w hat a r e a s ,  i s  to  be exam ined in  n e x t s e c t io n .

L e g is la t iv e  F u n c tio n s

In  th e  A u s t r a l ia n  P a r lia m e n t, a s  in  m ost o f  i t s  c o u n te r p a r t s , 

b i l l s  may be c l a s s i f i e d  in to  two ty p e s ,  P u b lic  and P r iv a te  B i l l s .  A 

P u b lic  B i l l  i s  one d e a l in g  w ith  m a t te r s  o f  p u b l ic  i n t e r e s t ,  p roposed  by 

th e  Government o f  th e  day. None have y e t  been  in tro d u c e d  in  th e  

S e n a te , b u t  such b i l l s  would be p ro c e sse d  in  l i k e  manner to  P r iv a te  

B i l l s ,  e x c e p t t h a t  in  th e  case  o f  th e  l a t t e r ,  th e  b i l l  would have to  be 

founded upon a  p e t i t i o n  o f th e  i n t e r e s t e d  p a r t i e s .  A P r iv a te  M ember's 

B i l l ,  l i k e  P u b lic  B i l l ,  d e a ls  w ith  m a tte r s  o f  g e n e ra l  i n t e r e s t ,  b u t i s  

p ro p o sed  by a  member in  h i s  p r iv a te  c a p a c i ty  and n o t a s  a  member o f  th e  

Governm ent. In  o th e r  w ords, th e  B i l l  i s  n o t sp o n so red  by th e  

G overnm ent.

P u b lic  B i l l s  may be f u r th e r  g rouped  in to  two c a te g o r i e s —

r o u t in e  l e g i s l a t i o n  and money b i l l s .  The S e n a te  has e q u a l power w ith

th e  House House o f  R e p re s e n ta t iv e s  in  r e s p e c t  to  a l l  p ro p o sed  la w s ,

ex c e p t a s  to  money b i l l s ,  where th e  S e n a te 's  power i s  s u b je c t  to  c e r t a in  

147r e s t r i c t i o n s .  Odger n o te s  t h a t  w r i te r s  on b icam era lism  s t r e s s
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th e  p r a c t i c e  i n  c o n s t i t u t i o n a l  form s o f  governm ent o f  g r a n t in g  powers in  

f i n a n c i a l  m a tte rs  to  up p er houses i n  p ro p o r t io n  to  t h e i r  e le c te d  o r  nominee 

c h a r a c t e r .

E xcep t f o r  th e  o r ig in a t io n  o f  money g r a n ts  and ta x  m easu res , th e

A u s t r a l ia n  S e n a te  i s  in v e s te d  w ith  powers w hich , in  e f f e c t ,  a r e  e q u a l to

th o se  o f  th e  low er ho u se . I t  has  th e  f u l l  power to  v e to  and , in  r e s p e c t

to  money " b ills  which i t  canno t amend, th e  S e n a te  has th e  r i g h t  to  make and

149to  p re s s  r e q u e s ts  to  th e  House f o r  amendment. T here i s  a  very  r e a l

d i f f e r e n c e  betw een th e  power o f  amendment and th e  r i g h t  to  r e q u e s t  an

amendment. A ccord ing  to  O dgers, th e  v i t a l  d i s t i n c t i o n  i s  t h a t ,  in  th e  case

o f  amendment, th e  S e n a te  a c tu a l ly  a l t e r s  th e  form  o f  th e  b i l l  and i t  i s

th e n  l e f t  to  th e  House to  a c c e p t th e  b i l l  a s  amended o r  lo s e  i t .  I n  th e

ca se  o f  a r e q u e s t ,  th e  S e n a te  does n o t a l t e r  th e  b i l l ,  i t  m erely  s u g g e s ts

an a l t e r a t i o n .  I f  th e  r e q u e s t  i s  n o t a g re e d  to  by th e  H ouse, th e  S e n a te  i s

fa c e d  w ith  th e  ch o ice  o f  e i t h e r  d ro p p in g  i t s  r e q u e s t  o r  v e to in g  th e  whole

b i l l .  The S e n a te , how ever, i s  g e n e r a l ly  u n l ik e ly  to  v e to  an A p p ro p ria tio n

B i l l  f o r  a  huge sum, auch a s  $2 ,000  m i l l io n ,  s im ply  b ecau se  i t  o b je c ts  to

one ite m . To do so would r e s u l t  i n  b r in g in g  th e  Government to  a  s t a n d s t i l l ,

w hich i s  s im ply  u n r e a l i s t i c .  Thus, so f a r  a s  an n u a l A p p ro p ria tio n  B i l l s

a r e  co n cern ed , th e  v e to  power i s ,  i n  p r a c t i c e ,  l a r g e ly  an empty pow er, and

f o r  t h a t  re a so n  th e  r e q u e s t  power h as  l i t t l e  s t r e n g th .  I t  i s  th e  power o f

amendment, th e n , more th a n  any v e to  pow er, w hich p ro v es  th e  r e a l  s t r e n g th
150o f  th e  u p p er h o u se . The s o r t  o f  b i l l s  o v er w hich th e  S e n a te  p o s se s se s  

m ere ly  th e  power o f  r e q u e s t  in c lu d e  b i l l s  im posing  ta x a t io n  and b i l l s  

w hich a p p r o p r ia te  rev en u e  o r  moneys f o r  th e  o rd in a ry  an n u a l s e r v ic e s  o f  

th e  Governm ent.

Over th e  l a s t  t h i r t e e n  y e a r s ,  Government p a r t i e s  have o p e ra te d
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w ith o u t a  m a jo r i ty  in  th e  S e n a te . W ith th e  p a r ty  co m p o sitio n  in  th e  S en a te  

so ev en ly  b a la n c e d , i t  has  become e s s e n t i a l  t h a t  th e  G overnm ent, in  p r e ­

p a r in g  i t s  l e g i s l a t i v e  program , ta k e  in to  acco u n t th e  r e c e p t io n  i t s  p ro ­

p o s a ls  a r e  l i k e l y  to  m eet in  th e  S e n a te ; and i t  i s  i n e v i t a b l e  t h a t  the- 

m in o r i ty  e lem en ts  in  th e  chamber w i l l  w ie ld  an in f lu e n c e .  The f a c t  t h a t  

th e  Government h as  been a b le  to  f u n c t io n  f o r  th e  p a s t  decade w ith o u t a  

m a jo r i ty  in  a  chamber as  l e g i s l a t i v e l y  p o w erfu l a s  th e  S e n a te  sp e a k s , a s  

Cormack a rg u e s , o f  th e  r e s p o n s ib le  a t t i t u d e  w hich a llo w s  th e  S e n a te 's

le a d e r s  to  a tte m p t to  seek  compromise s o lu t io n s  i f  d isa g re e m e n t becomes 
15 /f

u n a v o id a b le .

T ab le  IV
153P a r ty  D iv is io n s  in  th e  S e n a te  in  1972 ^

Government (L ib e ra l-C o u n try  P a r ty )  26

O p p o s itio n  ( A u s t r a l ia n  Labor P a r ty )  26

A u s t r a l ia n  D em ocratic  Labor P a r ty  5

In d e p e n d e n ts  3

I n  h i s  a r t i c l e  on th e  S e n a te , Cormack s t a t e s  t h a t  i t  i s  h i s  b e l i e f ,  

a s  P re s id e n t  o f  th e  S e n a te , t h a t  th e  S e n a te  i s  p e rfo rm in g  i t s  fu n c tio n  as

a  house o f  rev iew  "p ro b a b ly  as  e f f e c t i v e l y  a s  i t s  p r e s e n t  p ro c ed u re s  and
,,155 W ith t h i s  in  m ind, he o u t l in e s  two a re a s  p r a c t i c e  p e rm it 11 do d o ."

w here he b e l ie v e s  im provem ent co u ld  be ac h ie v e d .

The f i r s t  i s  in  r e l a t i o n  to  th e  e n d -o f - s e s s io n  ru sh  o f l e g i s l a t i o n .

As h as  a lr e a d y  been se e n , such, a  problem  i s  n o t p e c u l ia r  to  th e  S en a te  o f  

A u s t r a l i a .  The C anadian S e n a te  and th e  House o f  Lords b o th  s u f f e r  from 

t h i s ,  and th o se  upper houses to  be c o n s id e re d  in  su b seq u en t c h a p te r s  a re  

n o t  u n a f fe c te d  by such p r a c t i c e .  Cormack c la im s , q u i te  c o r r e c t l y ,  t h a t  th e
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s o lu t io n  to  t h i s  problem  does n o t r e s t  w ith  th e  S e n a te  a lo n e . In d e e d , no 

cham ber can p o s s ib ly  c la im  to  be do ing  i t s  work o f  rev iew  a s  e f f e c t i v e l y  

a s  i t  m igh t when i t  i s  fa c e d  a t  th e  end o f  a  p e r io d  o f  s i t t i n g s  w ith  a  mass 

o f  u rg e n t  l e g i s l a t i v e  p ro p o sa ls  to  be d is p o s e d  o f .  T h is  i s  a  problem  which 

h as  co n cern ed  th e  S e n a te  from i t s  e a r l i e s t  y e a r s ,  and has become in c r e a s ­

in g ly  s e v e re  a s  tim e  p a s s e s .  As e a r ly  a s  19^+1, S e n a to r  Keane d e c la re d :

" I  p r o t e s t  a g a in s t  th e  c lo s in g  s ta g e  o f  th e  S e s s io n  
b e in g  u sed  by th e  Government to  b r in g  b e fo re  th e  S en a te  
f i f t e e n  b i l l s ,  in c lu d in g  t h a t  now un d er d i s c u s s io n ,  which 
se ek s  th e  s a n c tio n  o f H onourable S e n a to rs  to  th e  r a i s i n g  o f  
£>50,0 0 0 ,0 0 0 . No o p p o r tu n ity  has been g iv en  to  th e  Honor­
a b le  S e n a to rs  to  examine th e  B i l l . . . .F i f t e e n  b i l l s  have 
been h u r le d  a t  th e  H onourable S e n a to r s  s in c e  fo u r  o 'c lo c k  
t h i s  a f te rn o o n .  The manner i n  w hich m in is te r s  a r e  h a n d lin g  
th e  b u s in e s s  o f  t h i s  chamber i s  an outrage.-*-^®

T here has been a  g r e a t  d e a l  o f  d is c u s s io n  by b o th  p a r t i e s  on t h i s  

s u b je c t  in  r e c e n t  y e a r s ,  and Cormack s u g g e s ts  t h a t  th e r e  f i n a l l y  may be 

some c o r r e c t iv e  a c t io n  ta k e n . S h o r t ly  a f t e r  assum ing o f f i c e  in  1972,

Gough W hitlam , u n t i l  r e c e n t ly  Prim e M in is te r ,  i n d ic a te d  t h a t  he w ould con­

s id e r  th e  problem  a s  one o f  governm ent i n e f f i c i e n c y  r e q u i r in g  c o r r e c t i o n . ^  
R e c e n tly ,  Mr, W h itlam 's  Labor P a r ty  was d e fe a te d  in  a  P a r lia m e n ta ry

e le c t io n  c a l l e d  under e x t r a o rd in a ry  c irc u m s ta n c e s . W hether th e  new Prim e 

M in is te r ,  Mr. F r a s e r ,  o f  th e  L ib e r a l  P a r ty ,  w i l l  f u l f i l l  Mr. W h itlam 's  

p ro m ise  i s  n o t  known.

The second  a re a  o f  d e s i r a b le  im provem ent l i e s  in  th e  ex am in a tio n  o f  

th e  b i l l s  th e m se lv e s . C risp  w r i te s  t h a t  he was i n  th e  S e n a te  when th e  

B ankrup tcy  B i l l  w a s ' 'f i r s t  in tro d u c e d , in  th e  l a t e  19^+0's :

" S e n a to r  P e a rc e , m ost p a in s ta k in g  in  p re p a r in g  h i s  b r i e f ,  
l a i d  h im se lf  o u t to  g iv e  a  good e x p la n a tio n  o f  th e  c o n s o lid a t io n  
o f  th e  B ankruptcy  A cts  o f  th e  S t a t e s .  Only th r e e  o f  us b o th e re d  
to  l i s t e n  to  him. F in a l ly ,  S e n a to r  MacDonald o f  Q ueensland  
drew a t t e n t i o n  to  th e  s t a t e  o f  th e  House, and l a t e r  on he was 
h a u le d  o v e r th e  c o a ls  f o r  b e in g  so o f f i c io u s  a s  to  cau se  th e  
quorum b e l l s  to  be ru n g . I t  h as  s in c e  been shown t h a t  t h i s  
p a r t i c u l a r  b i l l  was i l l - d i g e s t e d .  I t  was my e x p e rie n c e
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d u rin g  my s h o r t  term  in  P a r lia m e n t t h a t  n o t  more th an  
o n e - th i r d  o f  th e  t h i r t y - s i x  members o f  th e  S e n a te  co u ld  -q
be r e l i e d  upon to  perform  l e g i s l a t i v e  d u t ie s  c o n s c ie n to u s ly ."

Cormack i s  f a r  l e s s  c r i t i c a l ,  a lth o u g h  he concedes t h a t  w ith  so many 

p r e s s u re s  on th e  S en a te  t im e ta b le  -  from  th e  in c r e a s in g  volume o f G overn­

m ent B u s in e s s , th e  grow ing number o f  item s  under B u s in e ss  o f  th e  S e n a te  

w hich a r e  acco rd ed  c e r t a in  p r i o r i t i e s  o v er Government B u s in e ss  (h e  does 

n o t s p e c ify  th e s e  i te m s ) ,  and l a s t ,  b u t n o t l e a s t ,  in  th e  eyes o f  th e  

p r iv a te  S e n a to r s ,  G en era l B u s in ess  -  th e  S e n a te  may n o t be a b le  to  con­

t in u e  to  d e a l  e f f e c t i v e l y  w ith  a l l  b i l l s  in  Committee o f  th e  Whole. 

R e c e n tly , th e r e  have been s ig n s  o f  change, p a r t i c u l a r l y  in  r e g a rd  to  th e  

expanded system  o f com m ittees in  th e  S e n a te . F o r exam ple, a  P r iv a te  Mem­

b e r 's  B i l l ,  th e  D eath P e n a lty  A b o l i t io n  B i l l ,  in tro d u c e d  by th e  O p p o s itio n  

L e ad e r, was in  1971 r e f e r r e d  to  one o f  th e  more r e c e n t ly  form ed S en a te  

S ta n d in g  Com m ittees by m otion o f  th e  Governm ent, and h as  s in c e  been r e ­

p o r te d  upon, amended, p a sse d  by th e  S e n a te , and t r a n s m i t te d  to  th e  House
159o f  R e p re s e n ta t iv e s  f o r  c o n cu rren c e . The com m ittee system  m  th e

A u s t r a l ia n  S e n a te  w i l l  be c o n s id e re d  in  g r e a te r  d e t a i l  s h o r t ly .

S e c t io n  57 o f  th e  C o n s t i tu t io n  p ro v id e s  th e  m achinery  by which l e g i s ­

l a t i v e  d isa g ree m e n ts  betw een th e  two houses may be re s o lv e d .  The s o - c a l l e d  

"d ea d lo c k  p ro v is io n s "  ap p ly  on ly  to  B i l l s  o r ig in a t in g  in  th e  House o f 

R e p r e s e n ta t iv e s .  Under th e  p r o v is io n s ,  i f  th e  lo w er house p a s se s  a  B i l l ,  

and th e  S e n a te  r e j e c t s  o r  f a i l s  to  p a s s  i t ,  o r  p a s se s  i t  w ith  amendments 

to  which th e  House w i l l  n o t a g re e ,  th e  G o v ern o r-G en era l, on a d v ic e  o f  th e  

Prim e M in is te r ,  may d is s o lv e  b o th  H ouses s im u lta n e o u s ly . T h is  i s  th e  s o -  

c a l l e d  "d o u b le  d is s o lu t io n "  p ro v is io n .  I f  th e  d isag reem en t c o n tin u e s  a f t e r  

th e  en su in g  e l e c t i o n s ,  th e  G o v ern o r-G en era l, a g a in  a c t in g  on th e  a d v ic e  o f  

th e  Prim e M in is te r ,  may convene a  j o i n t  s i t t i n g ,  and i f  th e  p roposed  law
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" i s  a f f irm e d  by an a b s o lu te  m a jo r i ty  o f  th e  t o t a l  number o f  th e  Members

o f  th e  S e n a te  and th e  House o f  R e p r e s e n ta t iv e s , i t  s h a .ll  be ta k e n  to

have been d u ly  p a sse d  by b o th  Houses o f  P a r l ia m e n t,  and s h a l l  be p re s e n te d
l6 0to  th e  G overnor-G enera l f o r  th e  Q u een 's  a s s e n t .  B ecause th e  S e n a te  in

A u s t r a l i a  i s  c o n f id e n t o f  i t s  r e p r e s e n ta t i v e  n a tu r e ,  and b ecau se  o f  th e

f i d e l i t y  w ith  w hich p a r ty  l i n e s  a r e  o b se rv e d , th e r e  have been s e v e ra l

m ajo r c o n f ro n ta t io n s  betw een th e  two Houses when Governm ents have fa c e d

h o s t i l e  S en a te  m a jo r i t i e s .  When a  Labor Government was in  o f f i c e  d u rin g

th e  e a r ly  y e a rs  o f  th e  D e p re ss io n , th e  non-L abor S e n a te  r e p e a te d ly

s c u t t l e d  b i l l s ,  e i t h e r  by o u t r ig h t  r e j e c t i o n  o r ,  more f r e q u e n t ly ,  by in -
161s i s t i n g  upon amendments w hich were u n a c c e p ta b le  to  th e  Governm ent.

The doub le  d i s s o lu t io n  amendment can be c o n s id e re d  in  d i f f e r e n t  ways. 

P r io r  to  197^> th e  p ro ced u re  had  been inv o k ed  tw ic e , by a  Labor G overn­

m ent in  191^, and by a  L ab o r-C o u n try  P a r ty  Government in  1951* I n b o th  

i n s ta n c e s ,  th e  d is p u te d  l e g i s l a t i o n  was w hat A lb in sk i c o n s id e rs  o f  " q u i te  

b a s ic  im p o rta n c e ,"  i .  e . , p r e fe r e n c e  f o r  T rade U n io n is ts  i n  Commonwealth 

em ploym ent, and a  banking  b i l l , r e s p e c t iv e ly ,  i n d ic a t in g  t h a t  on c e r t a in  

o c c a s io n s  th e  S e n a te  has th e  f o r t i t u d e  to  c o n f ro n t th e  G overnm ent. Sub­

s e q u e n t ly ,  in  b o th  th e  191^ and 1951 e l e c t i o n s ,  com plem entary House and

162S e n a te  m a jo r i t i e s  were p ro d u ced . The absence  o f  e i t h e r  an L-CP o r  a  

L abor S e n a te  m a jo r i ty  in  r e c e n t  y e a rs  h as  p roduced  a  s i t u a t i o n  in  which 

th e  DLP and a  few in d e p e n d e n ts  have been a b le  to  compel s h i f t s  in  G overn­

m ent p o l ic y ,  a lth o u g h  u n t i l  197^  th e y  had s to p p ed  s h o r t  o f  f o r c in g  a  

d e ad lo ck  and p r e c i p i t a t i n g  a  d o ub le  d i s s o lu t io n  w hich would have been 

in c o n v e n ie n t  to  b o th  th e  DLP and th e  Government (L ab o r) p a r t i e s . However, 

on A p r i l  11 , 197^ *  th e  G ov ern o r-G en era l on a d v ic e  o f  th e  Labor G overnm ent, 

d i s s o lv e d  th e  two Houses s im u lta n e o u s ly . I n  th e  p ro c la m a tio n  by which he
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d id  s o ,  he s t a t e d  t h a t  th e  c o n d i t io n s  empowering him to  ta k e  such a c t io n  

had been  f u l f i l l e d  in  r e s p e c t  to  s ix  p ro p o sed  law s, w hich he l i s t e d .  They 

in c lu d e d  th r e e  e l e c t o r a l  and two h e a l th  in s u ra n c e  m easu res , and a  p ro p o sa l 

to  s e t  up a  P e tro leum  and M in e ra ls  A u th o r ity .  The e le c t io n s  were h e ld  on 

May 18 and r e tu rn e d  th e  W hitlam Government w ith  a  red u ced  m a jo r i ty  in  th e

House (6 6  o u t o f  127 s e a t s )  and a g a in  w ith o u t th e  num bers to  c o n t r o l  th e

S e n a te  (29  o u t o f  60 s e a t s ) .  P a r lia m e n t resum ed on J u ly  9 . The d is p u te d  

l e g i s l a t i v e  p ro p o sa ls  were a g a in  p a ssed  by th e  House, and a g a in  r e j e c t e d  by 

th e  S e n a te . A j o i n t  s e s s io n  o f  b o th  ho u ses  was, t h e r e f o r e ,  summoned.

A ll  60 S e n a to rs  and 127 Members a t te n d e d  th e  j o i n t  s i t t i n g .  The 

Government co u ld  n e t  a f f o r d  a b s e n te e s  a s  i t s  Members o f  P a r lia m e n t t o t a l l e d  

95 “ 66 Members o f  th e  House and 29 S e n a to rs  -  and th e  a b s o lu te  m a jo r i ty  

r e q u i r e d  f o r  p assag e  o f  each o f  th e  p ro p o sed  law s was 9^ v o te s .  U ltim a te ly  

a l l  s ix  o f  th e  p roposed  law s w ere p a s se d , th e  a f f i r m a t iv e  v o te s  ra n g in g  

betw een 95 and 97. The f i r s t  sp e a k e r  c a l l e d  was th e  P rim e M in is te r ,  Mr. 

W hitlam , who began h i s  speech  by s t a t i n g  th e  Government *s a t t i t u d e  in  r e ­

g a rd  to  th e  s i t t i n g :

"T h is  i s  an h i s t o r i c  and u n p re c e d e n te d , and s o b e rin g  
o c c a s io n . . . .F o r , momentous a s  th e  s i t t i n g  i s ,  th e  re a so n s  
f o r  i t  a r e  n o t a  m a tte r  o f  p r id e .  I t  has come ab o u t b ecause  
o f  th e  re p e a te d  r e f u s a l  o f  th e  S e n a te  to  p a ss  l e g i s l a t i o n  
which has been approved by th e  House o f  R e p re s e n ta t iv e s .
L e t i t  be u n d e rs to o d  t h a t  t h i s  j o i n t  s i t t i n g  i s  a  l a s t
r e s o r t ,  a  means p ro v id e d  by th e  C o n s t i tu t io n  to  e n ab le  th e
p o p u la r  w i l l  -  th e  d e m o c ra tic  p ro c e s s  -  u l t im a te ly  to  p r e ­
v a i l  o v er th e  t a c t i c s  o f  b l in d  o b s t r u c t i o n . " ^ ^

The second  sp ea k e r  was th e  L ead er o f  th e  O p p o s itio n , M r.Snedden, who 

e x p re s se d  th e  c o n tra ry  view o f  th e  O p p o s itio n :

"The Prim e M i n i s t e r . . . i n  open ing  t h i s  h i s t o r i c a l  
s i t t i n g  s a id  t h a t  i t  had been cau sed  by th e  r e p e a te d  r e ­
f u s a l  o f  th e  S e n a te  to  p a ss  some b i l l s .  T ha t i s  c e r t a i n ­
ly  t r u e .  B ut th e  c o n s tr u c t io n s  p u t upon i t  by th e  Prim e 
M in is te r  was t h a t  th e  S e n a te  and th e  O p p o s itio n  were
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r e s o lv e d  to  o b s t r u c t  th e  p a ssag e  o f  l e g i s l a t i o n .  We a re  
n o t  r e s o lv e d  to  o b s t r u c t  l e g i s l a t i o n .  We a r e  re s o lv e d  
n o t to  l e t  l e g i s l a t i o n  go th ro u g h  th e  House o f  R e p re se n t­
a t i v e s  and th e  S en a te  which we b e l ie v e  i s  bad in  p r in c ip l e  
and w hich would d e t r a c t  from th e  c o n s t i t u t i o n a l  p r in c ip l e s  
o f  p a r l ia m e n ta ry  dem ocracy. When such l e g i s l a t i o n  i s  p u t 
b e fo re  e i t h e r  House o f  P a r l ia m e n t,  we w i l l  do a l l  we can 
to  p re v e n t  i t s  p a s s in g ,  and i f  t h a t  i s  w hat ’o b s t r u c t ’ 
m eans,, th e n  th e  word has found a  new meaning in  th e  
d i c t i o n a r y ."  16.5

The v a l i d i t y  o f  c e r t a in  o f  th e  s ix  A c ts  a f f irm e d  a t  th e  j o i n t  s i t t i n g

and su b se q u e n tly  a s s e n te d  to  h as  s in c e  been made th e  s u b je c t  o f  ap p ea l
1in  th e  High C o u rts .

As a l lu d e d  to  p r e v io u s ly ,  th e  d o u b le  d i s s o lu t io n  was o n ly  th e  

t h i r d  i n  A u s t r a l ia n  h i s t o r y ,  and th e  doub le  s i t t i n g  u n p re ce d e n ted .

A lb in s k i c la im s  t h a t  non-G overnm ent S e n a te  m a jo r i t i e s  a r e  m in d fu l t h a t  

a  d o u b le  d i s s o lu t io n  in  A u s t r a l ia n  p o l i t i c s  i s .  n o t  m erely  a  p ie c e  o f  

th e o ry .  The v e ry  r e a l  p ro s p e c t  o f  lo s in g  a  s p e c i a l ly  c a l l e d  e l e c t io n  

c an , i n  i t s e l f ,  d e te r  a nongovernm ent c o n t r o l le d  S e n a te  from o v e r s te p ­

p in g  i t s e l f  a lth o u g h , c o n v e rse ly , a  Government u n su re  o f  i t s  own p u b l ic  

p o p u la r i ty  may w ish to  a v o id  a  head-on  c la s h  w ith  a  h o s t i l e  S e n a te  and 

a  d o u b le - d is s o lu t io n .  However, i n  1975 > th e  S e n a te  p la y e d  a  key r o le  

in  th e  u n p reced en ted  u n s e a t in g  o f  Labor Prim e M in is te r  Gough W hitlam 

by G o v ern o r-G en era l S i r  John K e rr . E le c te d  as  A u s t r a l i a 's  f i r s t - S o c i a l i s t  

P rim e M in is te r  in  23 y e a rs  in  1972, W hitlam  had been p lag u ed  by an 

a n n u a l i n f l a t i o n  r a t e  o f  1 3 % and th e  h ig h e s t  unemployment s in c e  th e  

D e p re ss io n . I n  a d d i t io n ,  h i s  C ab in e t was in v o lv e d  in  a  s c a n d a l in v o l ­

v in g  th e  a t te m p t to  r a i s e  a  lo a n  to  A rab governm ents w ith o u t in fo rm in g  

P a r lia m e n t.  As a lre a d y  n o te d , w h ile  th e  Labor P a r ty  had g a in e d  a 

m a jo r i ty  in  th e  low er h o u se , no one p a r ty  c o n t r o l le d  th e  S e n a te . The 

L ead er o f  th e  O p p o s itio n  L ib e ra l-C o u n try  P a r ty  .ib. th e  House, Malcolm
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F r a s e r ,  was a b le  to  fo rg e  a  c o a l i t i o n  w ith  s e n a t o r s 'o f  h i s  p a r ty  and th e  

DLP and succeeded  in  w ith o ld in g  S e n a te  a p p ro v a l o f  th e  Labor G overnm ent’s 

b u d g e t. I t  w i l l  be remembered t h a t ,  w h ile  th e  S en a te  crannot amend th e  

b u dget b i l l ,  i t  can make recom m endations to  i t ,  and h as  th e  power to  v e to  

i t .  F r a s e r  th en  o f f e r e d  to  p ass  th e  budget in  exchange f o r  a  p rom ise o f  

g e n e ra l  e le c t io n s  in  Ju n e . W hitlam r e j e c t e d  h i s  p ro p o s a l ,  and was ab o u t 

to  r e q u e s t  t h a t  th eG o v ern o r-G en era l c a l l  a  snap  e le c t io n  f o r  h a l f  o f  th e  

S e n a te  s e a t s ,  in  hopes o f  g a in in g  c o n tro l  from  th e  L-CP, when he was i n ­

form ed by th e  G overno r-G enera l t h a t  h i s  com m ission had been w ithdraw n. 

G o v ern o r-G en era l K e rr  i n s i s t e d  t h a t  a  new Government and new e le c t io n s  

were th e  on ly  means l e f t  to  d i s s o lv e  th e  d ead lo ck . By d is s o lv in g  th e  

W hitlam m in is try ., G o v ern o r-G en era l K err had  used  a  l e g a l  power which had 

n o t been touched  " . . . i n  two hundred  y e a r s . . . i n  a  W e s tm in s te r - s ty le  

dem ocracy -  s in c e  G eorge I I I  sack ed  Lord N orth  to  be e x a c t ,"  a c c o rd in g  to  

th e  fo rm er Prim e M in is te r .  On December 13> e le c t io n s  were h e ld  and 

F r a s e r ’s  p a r ty  won th e  n e c e s sa ry  m a jo r i ty  in  th e  House o f  R e p re s e n ta t iv e s  

to  form a  Government.

W hether th e  r e c e n t  e v en ts  o f  a  doub le  d i s s o lu t io n  and s i t t i n g ,  and 

th e  d i s s o lu t io n  o f  a  p o p u la r ly  e le c te d  M in is t ry  by a  " p re -d e m o c ra tic "  

v e s t ig e  o f  th e  Monarchy in  A u s t r a l i a  i s  m eant to  s ig n i f y  a  t r e n d  to w a rd  

in c r e a s in g  i n s t a b i l i t y  in  A u s tr a l ia n  p o l i t i c s  i s  as  y e t  u n c le a r ,  and p e r ­

haps a  p ro p e r  s u b je c t  o f  s tu d y  e lse w h e re . However, i t  must be n o te d  t h a t ,  

i n  th e  ca se  o f Mr. W hitlam ’s d is m is s a l ,  th e  S en a te  c e r t a in ly  p o sse sse d  

th e  c o n s t i t u t i o n a l  a u th o r i ty  and th e  l e g i s l a t i v e  power to  make i t  a  

f o rc e  to  be reckoned  w ith  in  A u s tr a l ia n  p o l i t i c s .



92

The Committee System  

As h as  been o b se rv ed , th e  A u s tr a l ia n  S en a te  i s  v e ry  much a  p a r ty  

cham ber. A lthough h i s t o r i c a l l y  th e r e  has been l i t t l e  Government en ­

th u s ia sm  f o r  th e  b u i ld in g  o f  s ta n d in g  com m ittees in  e i t h e r  th e  S en a te  o r  

th e  H ouse, i n  th e  ca se  o f  th e  fo rm er th e  m a tte r  e v e n tu a l ly  p assed  o u t o f  

th e  G overnm ent's  h ands. A ccording  to  A lb in s k i ,  i t  was th e  s c a t t e r e d  p a r ty  

s i t u a t i o n  in  th e  S e n a te , th e  f a c t  t h a t  no one p a r ty  c o u ld  c o n tro l  a 

m a jo r i ty ,  which le d  to  th e  re fo rm s  o f  1970-71. ALP, DLP, and In d ep en d en t 

S e n a to r s ,  a l l  r e p re s e n t in g  p e rs u a s io n s  n o t in c lu d e d  in  th e  Government o f

th e  d ay , were e s p e c ia l ly  e n e r g e t ic  in  p r e s s in g  f o r  a  m ajo r com m ittee 
169system . Some i n q u i r i e s  by S e n a te  s e l e c t  com m ittees had a ls o  made i t  

more a p p a re n t to  s e n a to r s  t h a t  th e y  co u ld  perfo rm  im p o rta n t s e r v ic e s  th ro u g h  

com m ittees i f  g iv en  th e  chance. A lb in sk i f u r t h e r  s u g g e s ts  t h a t  th e  grow th 

o f  A u s t r a l ia n  s e l e c t  com m ittee in v e s t i g a t io n s  has h e lp e d  th e  co n fid e n c e  o f  

th e  chamber and o f  i t s  in d iv id u a l  members. Only seven  s e l e c t  com m ittees 

s a t  b e fo re  W orld War I I .  T here were a  number a f t e r  th e  w ar, in c lu d in g  

one in  th e  1 9 6 0 ' s  which p re p a re d  th e  f i r s t  tho ro u g h  in v e s t ig a t io n  o f  

A u s tr a l ia n  t e l e v i s i o n  p ro d u c tio n . An in v e s t ig a t io n  o f  w a te r  and a i r  p o l ­

l u t i o n  h e lp e d  to  a c t i v a t e  th e  e n v iro n m en ta l i s s u e  in  th e  c o u n tr y , as  w e ll 

a s  th e  b eg in n in g  o f s e r io u s  s t a t e  and f e d e r a l  l e g i s l a t i v e  a c t io n  in  th e  

a r e a .  The House o f  R e p re s e n ta t iv e s  had a ls o  u sed  s e l e c t  com m ittees, a t  

tim e s  in  c o n ju n c tio n  w ith  th e  S e n a te , a s  i t  d id  when a  s tu d y  on c o n s t i t u ­

t i o n a l  re fo rm  was produced  some y e a rs  a g o , b u t  House u se  o f  s e l e c t  com­

m it te e s  i s  more s p o ra d ic ,  and i s  g e n e ra l ly  u sed  to  l e s s  adv an tag e  th a n  a r e
170th o s e  o f  th e S e n a te  a lo n e . I t  i s  th ro u g h  th e  new s ta n d in g  com m ittees, 

how ever, which w ere i n s t i t u t e d  a s  a  compromise to  th e  ALP,DLP, and I n ­

dep en d en t p ro p o s a ls ,  t h a t  th e  S e n a te  makes p e rh ap s  i t s  m ost s i g n i f i c a n t



93

c o n t r ib u t i o n s .

On June  11, 1970, th e  A u s t r a l ia n  S e n a te  r e s o lv e d ,  on th e  M otion o f  

th e  L ead er o f  th e  Government in  th e  S e n a te , S i r  K enneth A nderson , to  

a p p o in t  f i v e  E s tim a te s  Com m ittees to  examine and r e p o r t  upon th e  Annual 

E s t im a te s .  I n  e f f e c t  th e  S e n a te  s e t  up th e  com m ittees f o r  th e  fo llo w in g  

r e a s o n s :

1 . To s u b je c t  th e  G overnm ent's  e x p e n d itu re  p ro p o sa ls  to  a  d e t a i l e d  

s c r u t in y  b e fo re  g iv in g  i t s  a p p ro v a l to  t h a t  e x p e n d itu re ;

2 . To r e f e r  th e  e x p e n d itu re  p ro p o s a ls  to  th e  com m ittees f o r  ex am in a tio n  

b e fo re  th e  r e le v a n t  l e g i s l a t i v e  m easure, i . e ,  th e  A p p ro p ria tio n  B i l l s ,  

a r e  r e c e iv e d  from th e  low er h o u se ; and

3. When th e  r e le v a n t  B i l l s  a r e  re c e iv e d  and th e  c o m m ittee s ' r e p o r t s  con­

s id e r e d  in  c o n ju n c tio n  w ith  them , to  amend o r  r e q u e s t  amendments, o r  even

to  v e to  th e  p roposed  e x p e n d itu re  o u t r ig h t  by w ith o ld in g  th e  S e n a te ’s

171c o n cu rren c e  from th e  B i l l s .

U n t i l  1909, th e  S en a te  a w a ite d  th e  a r r i v a l  o f  th e  A p p ro p ria tio n  B i l l s

from  th e  House o f  R e p re s e n ta t iv e s  b e fo re  d is c u s s in g  them . On A ugust 13 th

o f  t h a t  y e a r ,  th e  p r a c t i c e  was e s ta b l i s h e d  o f  t a b l in g  th e  E s tim a te s  and

b u d g e t p a p e rs  and moving t h a t  th e  p ap e rs  be p r in te d .  T h is  was th e n  used

a s  a  v e h ic le  f o r  g e n e ra l  d e b a te  on th e  G overnm ent's  p ro p o s a ls .  The p r a c t i c e

h as  c o n tin u e d  to  th e  p r e s e n t ,  w ith  th e  e x c e p tio n  t h a t  th e  m otion i s  now
172"T h a t th e  S en a te  ta k e  n o te  o f  th e  p a p e rs ."  However, a lth o u g h  a 

g e n e ra l  d e b a te  on th e  p ro p o sa ls  was now made p o s s ib le ,  d e t a i l e d  exam ina­

t i o n  o f  th e  item s o f  e x p e n d itu re  were s t i l l  d e la y e d , due to  th e  n e c e s s i ty  

to  a w a it  r e c e i p t  o f  th e  B i l l s  from  th e  House. To overcome t h i s ,  th e  

S e n a te  in  1961 ad o p ted  a  p ro ce d u re  w hereby, a f t e r  g e n e ra l  d e b a te  on th e  

b u d g e t p a p e rs  had been co n c lu d ed , w ith o u t w a it in g  f o r  th e  A p p ro p ria tio n
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B i l l s  to  be r e c e iv e d  from  th e  H ouse, i t  r e s o lv e d  i t s e l f  in  Committee o f

th e  W hole, where i t  p ro ceed ed  to  d is c u s s  th e  d iv i s io n s  and item s  o f  th e

P a r t i c u l a r s  o f  P roposed  E x p e n d itu re s . I n  t h i s  m anner, when th e  d e t a i l e d

e x p e n d itu re  had been exam ined, v e ry  l i t t l e  d e b a te  rem ained  to  ta k e  p la c e

173in  th e  co m m ittee-.stage  o f  th e  B i l l s .

The E s tim a te s  Com m ittees a p p o in te d  in  1970 made p o s s ib le  an even more 

th o ro u g h  ex am in a tio n . In s tead , o f  b e in g  exam ined by 60 S e n a to rs  m eetin g  in  

Committee o f  th e  Whole, th e  E s tim a te s  w ere now d iv id e d  in to  f iv e  Com­

m i t te e s  w ith  q u e s tio n s  d i r e c te d  t o ,  and e x p la n a tio n s  coming from , G overn­

m ent o f f i c i a l s  a s  w e ll  a s  S e n a te  M in is te r s .  W ith th e  ap p o in tm en t o f  th e  

E s tim a te s  Com m ittees, th e  o v e r a l l  p ro ce d u re  f o r  th e  exam in a tio n  o f  th e  

an n u a l E s tim a te s  by th e  S en a te  c o n s is te d  o f  th r e e  s ta g e s :  l ) g e n e r a l  d e b a te  

on th e  m otion  to  ta k e  n o te  o f  th e  b u d g e t p a p e rs ; 2 ) ex am in a tio n  o f  th e

d e t a i l s  o f  e x p e n d itu re  in  th e  f iv e  C om m ittees; and 3) c o n s id e ra t io n  o f  th e
17^A p p ro p r ia tio n  B i l l s  and th e  R e p o rts  from  th e  C om m ittees.

The f i v e  Com m ittees go by th e  s im p le  t i t l e s  o f  E s tim a te s  Com m ittees 

A, B, C, D, and E, and d e a l  w ith  d e p a r tm e n ta l e s t im a te s  a s  fo llo w s :

A. S u p p ly , P .M .’s C ab in e t O f f ic e ,  T rade and I n d u s t r y ,  E x te rn a l  A f f a i r s ,  

T re a su ry  and D efence;

B. H ousing , Im m ig ra tio n , S o c ia l  S e rv ic e s  ( in c lu d in g  A b o r ig in a l A f f a i r s ) ,  

H e a lth ,  and P o s tm a s te r-G e n e ra l;

C. Works (an d  T o u r is t  A c t i v i t i e s ) ,  Labour and N a tio n a l S e rv ic e ,  E d u c a tio n  

and S c ie n c e , A tto rn e y -G e n e ra l, E x te rn a l  T e r r i t o r i e s ;

D. C iv i l  A v ia tio n , I n t e r i o r ,  N a tio n a l D evelopm ent, S h ip p in g  and T ra n s ­

p o r t ,  and Customs and E x c ise ;

E. A ir ,  P rim ary  I n d u s t r y ,  Army,Navy, and R e p a tr i a t io n .



The D ep artm en ta l g ro u p in g s  c o rre sp o n d  w ith  th e  r e s p o n s i b i l i t y  i n  th e

S e n a te  o f  th e  f iv e  S e n a te  M in i s t r i e s ,  t h a t  i s ,  th o se  M in i s t r i e s  headed  by

S e n a to r s .  Each group in c lu d e s  th e  p a r t i c u l a r  d ep artm en t f o r  which th e

S e n a te  M in is te r  i s  r e s p o n s ib le ,  and th e  d ep a rtm en ts  o f  th o se  M in is te r s  o f

th e  low er house whom each  S en a te  M in is te r  r e p r e s e n t s .  I t  was th e r e f o r e

n e c e s sa ry  f o r  o n ly  one S e n a te  M in is te r  to  a p p ea r  b e fo re  each  Com m ittee.

The Com m ittees each c o n s is t  o f  e ig h t  S e n a to rs ;  Government k ,  O p p o s itio n  3>

M in o rity  P a r ty  1 ; th e  chairm an o f  each  Committee b e in g  a  Government S en a to

p o s s e s s in g  a  c a s t in g  v o te .  T h is  p ro v is io n  i s  in  acc o rd  w ith  th e  S e n a te

p r in c ip l e  t h a t  th e  Government sh o u ld  p o sse ss  a  n u m eric a l v o tin g  c o n tr o l  o f

a p p o in te d  co m m ittees; how ever, p a r ty  s t r e n g th s  i n  th e S e n a te  a s  a  whole wer

n o t r e f l e c t e d ,  a s  th e  Government had 27 members, th e  O p p o s itio n  2 8 , th e

175DLP and th e r e  was one In d e p e n d en t.

The new p ro ced u re  was f i r s t  u sed  in  1970. The g e n e ra l  d e b a te  on th e  

b u d g e t p a p e rs  concluded  on Septem ber 17, and th e  L eader o f  th e  Government 

i n  th e  S e n a te  th en  moved th e n  moved to  r e f e r  th e  E s tim a te s  to  t h e i r  r e s ­

p e c t iv e  C om m ittees. The tim e s p e n t in  p u b lic  h e a r in g s  by th e  f iv ?  Com­

m it te e s  was: Committee A, lA'f- h o u rs ; B, 15J- h r s .  ; C, 21-§- h r s .  ; D 15^ h r s . ;  

and E, 7t  h r s .  A f u r t h e r  15 h o u rs  were l a t e r  d ev o ted  to  th e  Committee o f 

th e  W hole’s c o n s id e ra t io n  o f  th e  E s t im a te ’s d e t a i l s ,  so t h a t  th e  t o t a l  

tim e  sp e n t by th e  S e n a te  in  i t s  ex am in a tio n  o f  th e  G overnm ent’s p ro p o sa ls  

f o r  1970-71 wa-s 89 h o u rs . The av e rag e  o v er th e  p re v io u s  f iv e  y e a rs  had 

been 42-J- h o u rs . I n  a d d i t io n  to  th e  f iv e  S e n a te  M in is te r s  who were p r e s e n t  

and answ ered  q u e s t io n s ,  251 p u b lic  s e rv a n ts  a t te n d e d  th e  Committee h e a r -
178in g s  a s  w itn e s s e s ,  and I^l4 a c tu a l ly  gave e v id e n c e .

S e n a to rs  g e n e r a l ly  fo llo w e d  t h e i r  own p a r t i c u l a r  l i n e  o f  q u e s tio n in g  

b u t ,  in  g e n e r a l ,  th e  m a tte r s  which ap p eared  to  a t t r a c t  th e  m ost a t t e n t i o n
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w e re :

1 . P ro v is io n  f o r  any new p o l i c i e s ,  p a r t i c u l a r l y  th o s e  n o t  a u th o r iz e d  by 

s p e c ia l  l e g i s l a t i o n ;

2 . S ig n i f i c a n t  v a r i a t io n  in  any v o te s  a s  compared to  th e  p re v io u s  y e a r ;

3- M a tte rs  in c lu d e d  in  any documents, and r e p o r t s  t a b le d  in  th e  S en a te  and 

w hich m ight have had a  b e a r in g  on th e  ite m s  under c o n s id e ra t io n ;

The form  o f  th e  E s tim a te s  to  en su re  t h a t  th e r e  was p ro p e r  d iv i s io n  o f  

e x p e n d itu re  f o r  th e  o rd in a ry  an n u a l s e r v ic e s  o f  th e  Governm ent, and ex­

p e n d i tu re  w hich was n o t f o r  th e  o rd in a ry  an n u a l s e r v i c e s , in  o rd e r  to

177s a fe g u a rd  th e  S e n a te 's  c o n s t i t u t i o n a l  pow ers o f  amendment.

I f  p o p u la r  se n tim e n t may be: re g a rd e d  a s  b e in g  r e f l e c t e d  in  th e  news

m edia , th e  fo llo w in g  q u o ta t io n  from an a r t i c l e  in  th e  M elbourne Sunday

O b s e rv e r , d a te d  O cto b er 25, 1970, may p ro v id e  some in s i g h t :

"A R e v o lu tio n  i n  th e  S en a te"

" . . .  th e  m ost s t r i k i n g  im p re ss io n  g a in e d  from a  to u r  o f  th e s e  
Com m ittees l a s t  week was t h e i r  in f o r m a l i ty ,  la c k  o f  non­
s e n se , and absence  o f p o l i t i c a l  s k u ld u g g e ry . . . .One th in g  i s  
c l e a r ,  th e s e  S e n a te  Com m ittees a r e  g e t t i n g  th e  work done and 
e l i c i t i n g  more w o rth w h ile  in fo rm a tio n  th a n  th e y  ev e r  d id  
u n d er th e  o ld  system '.'

I n  a d d i t io n  to  i t s  s ta n d in g  co m m ittees, th e  S e n a te  a ls o  s h a re s  a

number o f  j o i n t  com m ittees w ith  th e  House, o f  which th e  fo llo w in g  two may

p ro v id e  i l l u s t r a t i v e  exam ples.

The J o in t  Committee on F o re ig n  A f f a i r s  d a te s  from  1952. A ccording

to  M i l l e r ,  th e  Committee I s  now f u l l y  r e p r e s e n ta t iv e  o f  a l l  p a r t i e s ,

a lth o u g h  some le f t - w in g  Labor P a r ty  MPs have r e f r a in e d  from no m in a tin g

f o r  i t ,  su p p o sed ly  b ecau se  th e y  c o n s id e r  do ing  so to  be tan tam o u n t to

a s s o c ia t in g  th em se lv es  to o  c lo s e ly  w ith  a  fo re ig n  p o l ic y  w ith

179w hich th ey  d is a g r e e .  P re v io u s  to  th e  W hitlam Governm ent, how ever, th e

w hole Labor P a r ty  r e fu s e d  to  s e rv e ,  a s  th e  Committee co u ld  on ly  d is c u s s
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q u e s t io n s  r e f e r r e d  to  i t  by th e  M in is te r  f o r  E x te rn a l  A f f a i r s .  A lso , i t  

p o s se s se d  no s t a f f  and no subpoena pow ers.

The Committee c o n s is t s  o f  21 members, 8 from  th e  S e n a te  and 13 from 

th e  H ouse. Members a r e  nom inated  by t h e i r  p a r t i e s ,  fo llo w in g  p a r ty  b a l ­

l o t s .  The M in is te r  o f  E x te rn a l  A f f a i r s  makes in fo rm a tio n  a v a i la b le  a s  he 

s e e s  f i t ;  th e  Committee can a sk  f o r  o f f i c i a l  p a p e rs , b u t th e  M in is te r  need 

n o t  su p p ly  them i f  he does n o t  w ish  to .  S im i la r ly ,  i f  th e  Committee w ishes 

to  m eet in  p u b lic  r a t h e r  th an  in  s e c r e t  th e  M in is te r  d e c id e s .  I t  has y e t  

to  do s c .  R e p o rts  a re  made to  th e  M in is te r  and P a r lia m e n t i s  in fo rm ed  t h a t  

a  r e p o r t  h as  been made. O th e rw ise , th e  p ro c e e d in g s  o f th e  Committee a.re 

n o t  r e p o r te d  to  e i t h e r  H ouse. A member o f  the. Committee may add a  n o te  o f 

p r o t e s t  o r  d i s s e n t  to  any r e p o r t ,  b u t  he may n o t in tro d u c e  m a tte r  n o t  r e ­

f e r r e d  to  in  th e  main r e p o r t .  W ritte n  o r o r a l  ev id en ce  i s  c o n f id e n t ia l  to  

th e  Committee and th e  M in is te r .  The Committee may a p p o in t sub -co m m ittees

to  c o n s id e r  p a r t i c u l a r  m a t te r s  and h as  done s o , a c c o rd in g  to  M i l l e r ,  on 
180many o c c a s io n s .

Cormack s u g g e s ts  t h a t  one o f  th e  m ost im p o rta n t ways in  w hich a

S e n a te  i s  a b le  to  e x e r c is e  a  check on th e  A d m in is tra t io n  i s  th ro u g h  i t s
101

" R e g u la tio n s  and O rd inances"  Com m ittee. Under th e  A cts I n t e r p r e t a t i o n  

A c t, a l l  r e g u la t io n s  f o r  th e  im p lem en ta tio n  o f  Government p o l ic y  m ust be 

l a i d  b e fo re  each House o f P a r lia m e n t w ith in  f i f t e e n  s i t t i n g  days o f  th e  

m aking o f  th e  r e g u la t io n s .  W ith in  f i f t e e n  days o f  t a b l in g ,  n o t ic e  o f 

m otion  may be g iv en  in  e i t h e r  House f o r  th e  d isa llo w a n c e  o f  th e  r e g u la t io n s  

and  i f  th e  m otion  i s  c a r r i e d  r e g u la t io n s  so d isa llo w e d  th e reu p o n  c e ase  to  

have e f f e c t .  I f ,  a t  th e  e x p i r a t io n  o f  f i f t e e n  days a f t e r  n o t i c e  o f  d i s ­

a llo w a n c e , th e  n o t ic e  h as  n o t  been w ithdraw n o r  d isp o se d  o f ,  th e  re g u ­

l a t i o n  s h a l l  th ereu p o n  "be deemed to  have been d is a l lo w e d ."  Once
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a  n o t ic e  o f  m otion f o r  d isa llo w a n c e  has been g iv e n , th e r e f o r e ,  th e  G overn-
"I Q q

ment m ust en su re  t h a t  i t  i s  d e a l t  w ith  o r  lo s e  th e  r e g u la t io n  in v o lv e d .

D uring  1970 and 1971 t t h i s  Committee gave n o t ic e s  o f  m otion  f o r  

d isa llo w a n c e  o f  25 r e g u la t io n s  o r  o rd in a n c e s  fo llo w in g  i n q u i r i e s  which 

had been made by th e  Com m ittee. One such  m otion was n o t p ro ceed ed  w ith  

by th e  Com m ittee; f iv e  were p ro ceed ed  w ith  and a g ree d  to  by th e  G overn­

m ent; and th e  n o t ic e s  r e l a t i n g  to  th e  o th e r  n in e te e n  r e g u la t io n s  were 

w ithdraw n fo llo w in g  a s su ra n c e s  by th e  r e l e v a n t  M in is te r s  t h a t  amendments 

would be made to  overcome th e  C om m ittee 's  o b je c t io n s .

A lthough n o t d i r e c t l y  r e l a t e d  to  com m ittee a c t i v i t y ,  Q u es tio n  Time, 

th e  m a n ife s ta t io n  o f d i r e c t  a c c o u n ta b i l i ty  o f  th e  E x e c u tiv e  to  P a r l ia m e n t,  

i s  l in k e d  c lo s e ly  to  th e  S e n a te ’s in v e s t ig a to r y  pow ers. F o r upwards o f 

an h o u r, S e n a te  M in is te r s  a re  s u b je c t  to  th e  q u e s tio n s  o f  p r iv a te  S e n a to r s ,  

b o th  Government and O p p o s itio n  members, w ith  r e s p e c t  to  th e  a d m in is t r a t io n  

o f  t h e i r  d ep a rtm en ts  and th e  d ep a rtm en ts  th e y  r e p r e s e n t  on b e h a lf  o f  th e

M in is te r s  in  th e  House o f  R e p re s e n ta t iv e s .  Q u e s tio n s  can be asked  w ith -
18^o u t n o t ic e  o r  upon n o t i c e ,  on ly  a t  th e  tim e s e t  down f o r  th e  p u rp o se .

W hile a  M in is te r  i s  n o t  o b lig e d  to  answ er, Cormack does n o te  t h a t  no 

M in is te r  would s e r io u s ly  c o n s id e r  r e f u s in g  to  answ er any q u e s tio n  s im ply
o er

becau se  i t  was d i f f i c u l t .  ^  Q u es tio n s  upon n o t ic e  a r e  n o t c a l le d  on by 

th e  P r e s id e n t  u n t i l  a f t e r  q u e s tio n s  w ith o u t n o t ic e  have been d isp o se d  o f .  

The S ta n d in g  O rders  p r e s c r ib e  no l i m i t  to  th e  d u ra t io n  o f  q u e s tio n s  w ith ­

o u t n o t i c e .  In  p r a c t i c e ,  some h a l f  to  th r e e - q u a r te r s  o f  an hour i s  

u s u a l ly  o ccu p ied  on q u e s tio n s  w ith o u t n o t i c e ,  a t  th e  e x p i r a t io n  o f  which 

tim e th e  L eader o f th e  S en a te  may ask  s e n a to r s  to  p u t any f u r t h e r  q u es­

t io n s  on th e  N o tice  P a p e r . I t  i s  th e  p r a c t i c e  to  g iv e  th e  L eader o f  th e  

O p p o s itio n  an o p p o r tu n ity  to  se c u re  th e  f i r s t  c a l l  from th e  C h a ir  when
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q u e s t io n s  w ith o u t n o t ic e  have been announced by th e  P r e s id e n t .  Q u e s tio n s ,

u n le s s  th e y  r e l a t e  to  th e  c o u rse  o f  p u b lic  b u s in e s s  o r  to  m a tte rs  o f

u rg en cy , sh o u ld  n o t be asked  w ith o u t n o t i c e ,  b u t sh o u ld  be p la c e d  upon
186th e  N o tic e  P a p e r . An o v e r r id in g  r u l e  i s  t h a t  a  Q u es tio n  m ust seek

in fo rm a tio n ,  o r  p r e s s  f o r  a c t io n ,  w ith in  a  M in i s t e r ’s r e s p o n s i b i l i t y .

The C h a ir  w i l l  d is a llo w  any Q u es tio n  where i t  i s  c l e a r  t h a t  i t  i s  n o t  

w ith in  a  M in i s t e r 's  r e s p o n s i b i l i t y .  T here a r e  o c c a s io n s , how ever, when 

i t  i s  d i f f i c u l t  f o r  th e  C h a ir  to  d e c id e  w h eth er a  m a tte r  comes w ith in  

M in i s t e r i a l  r e s p o n s i b i l i t y ;  i n  such c a se s  th e  M in is te r  concerned  may 

d e c id e  w hether a  Q u estio n  comes w ith in  h i s  r e s p o n s i b i l i t y .

W hile th e  n a tu re  o f  Q u estio n  Time i s  s im i la r  in  th e  two houses o f  

th e  A u s t r a l ia n  P a r lia m e n t, th e  o v e r - a l l  s i t u a t i o n s ,  Cormack c o n te n d s , a re  

d i f f e r e n t .  In  th e  House th e r e  a re  22 M in is te r s  to  answ er Q u es tio n s  r e l a t ­

in g  to  t h e i r  p a r t i c u l a r  p o r t f o l i o s ,  and  to  th e  p o r t f o l i o s  o f  th e  f iv e  

S e n a te  M in i s t r i e s .  I n  th e  S e n a te , th e  s i t u a t i o n  i s  r e v e rs e d :  th e r e  a re  

o n ly  f iv e  S e n a te  M in is te r s  to  answ er q u e s tio n s  r e l a t i n g  to  t h e i r  own 

p o r t f o l i o s ,  and th e  p o r t f o l i o s  o f  th e  22 M in is te r s  in  th e  H ouse.N eces­

s a r i l y ,  a  g r e a t  number o f  th e  Q u es tio n s  which a r e  ask ed  w ith o u t n o t ic e  

a r e ,  a t  th e  M in i s t e r 's  r e q u e s t ,  p la c e d  upon th e  N o tic e  P ap er as  Q u es tio n s

Upon N o tic e ,  a s  he needs tim e to  s e c u re  an answ er. A s s i s ta n t  M in is te r s

*  .. . 188do n o t answ er q u e s tio n s .

Cormack i l l u s t r a t e s  th e  im p o rtan ce  th e  c lo s e ly  d iv id e d  S en a te  p la c e d  

upon i t s  r i g h t s  a t  Q u estio n  Time in  196?. A m a jo r i ty  o f  S e n a to rs  r e ­

fu se d  to  a c c e p t  th e  p r o p o s i t io n ,  b a sed  upon p r a c t i c e ,  t h a t  a  M in is te r  had 

th e  r i g h t  to  te rm in a te  Q u es tio n  Time by a sk in g  t h a t  f u r t h e r  Q u es tio n s  

be p la  ced  upon th e  N o tic e  P ap er w ith o u t p ro p o sin g  a  M otion . U n t i l  t h a t  

tim e , Q u es tio n  Time had n o rm a lly  c o n tin u e d  f o r  ab o u t t h r e e - q u a r t e r s  o f
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an hour each day . S in c e  th e n ,  how ever, no M in is te r .h a s  ev e r  a tte m p te d  to  

te r m in a te  Q u es tio n  Time a s  long  a s  s e n a to r s  w ish  to  a sk  Q u e s tio n s .

The av e rag e  le n g th  o f  Q u e s tio n  Time has in c r e a s e d .  I n  1970 i t  was 5 7 .5  

m in u te s ; f o r  th e  f i r s t  h a l f  o f  1971 > 63 m in u te s ; f o r  th e  second h a l f  o f  

1971, 82 m in u te s . S t a t i s t i c s  a r e  r e l e v a n t ,  and th e  fo llo w in g  w hich r e l a t e  

to  1971 speak  f o r  th e m se lv e s :

189TABLE V y
Q u es tio n s  w ith  N o tic e  Q u e s tio n s  w/o N o tic e  T o ta l

S e n a te  2 ,^3 9  969 3 ,408

House 1 ,205  2 ,681 3 ,886

I f  s e n a to r s  w ish to  do s o , th ro u g h  d i s s a t i s f a c t i o n  w ith  th e  answ ers 

g iv e n  to  them in  r e p ly  to  Q u es tio n s  o r  f o r  any o th e r  re a so n , th ey  have 

th e  r i g h t  un d er th e  S ta n d in g  O rders  to  move f o r  th e  t a b l in g ,  o r  d e l iv e r in g  

to  them , o f  p a p e rs  f o r  i n v e s t i g a t io n .  D i s s a t i s f a c t i o n  i n  1967 w ith  th e  

answ ers b e in g  r e c e iv e d ,  o r  n o t b e in g  re c e iv e d  a t  a l l ,  to  Q u es tio n s  on 

th e  u se  o f  V .I .P .  a i r c r a f t  l e d  to  th e  S e n a te  d em o n s tra tin g  in  an em phatic  . 

manner i t s  powers to  c a l l  f o r ,  and r e a d in e s s  to  demand i f  a  m a jo r i ty  

deemed i t  w a rra n te d , th e  p ro d u c tio n  o f E x e c u tiv e  P ap e rs  ( in f o r m a t io n ) . ^ ^

The fo llo w in g  y e a r ,  th e  S en a te  o rd e re d  th e  t a b l in g  o f  a l l  docum ents 

w hich c o n s t i tu t e d  th e  o r ig i n a l  a rran g em en ts  made by th e  A u s tr a l ia n  

Government f o r  th e  p u rc h ase  o f  th e  F - l l l  a i r c r a f t .  I n  t a b l in g  docum ents, 

th e  L eader o f  th e  Government in  th e  S e n a te  s e t  o u t th e  G overnm ent's  

a t t i t u d e  on th e  m a t te r .  The G overnm ent, he s a id ,  w ished  to  p ro v id e  

P a r lia m e n t w ith  a s  much in fo rm a tio n  a s  p o s s ib le ,  b u t  would n o t  d isc lo se  

any docum ent, o r  p a r t  o f  a  docum ent, which had a  s e c u r i ty  c o n te n t ,  o r  

any document w hich, b e in g  c o n f id e n t ia l  a s  betw een th e  Government o f 

A u s t r a l i a  and a n o th e r  G overnm ent, co u ld  n o t be d is c lo s e d  w ith o u t th e



101

191f u l l  c o n se n t o f  th e  o th e r  G overnm ent.

The S e n a te  a ls o  h as  th e  power to  c a l l  f o r  p e rso n s . Only once in  i t s

h i s t o r y ,  how ever, has th e  S en a te  c a l l e d  f o r  and in te r r o g a te d  an o f f i c i a l

on th e  f l o o r  o f  th e  S e n a te  i t s e l f .  I t  d id  so in  1931 when i t  c a l l e d  th e

Chairman o f  th e  Commonwealth Bank ( th e  "R eserv e” Bank o f  th e  d a y ) ,

S i r  R o b e rt G ibson , to  g iv e  ev id en ce  in  r e l a t i o n  to  th e  Commonwealth
192Banks B i l l  th e n  b e fo re  th e  S e n a te . The r e c e n t  ex p an sio n  o f  th e

S e n a te  com m ittee system  h a s ,  f o r  Cormack, to  a  la r g e  e x te n t  o b v ia te d

th e  p o s s ib le  need  o r  o c ca s io n  f o r  a c t io n  o f  t h i s  ty p e . These com m ittees

a r e  empowered, in  d e a l in g  w ith  r e f e r e n c e s ,  to  c a l l  f o r  p e rso n s , p a p e rs ,

and r e c o rd s .  The new E s tim a te s  Com m ittees a ls o  p ro v id e  tw ic e -y e a r ly

o p p o r tu n i t i e s  f o r  s e n a to r s  to  a sk  q u e s tio n s  o f  s e n io r  o f f i c e s  o f  th e
1Q3Commomwealth d ep a rtm en ts .

I t  can r e a d i ly  be d is c e rn e d , th e n , t h a t  th e r e  i s  a  s tro n g  Committee

system  e s ta b l i s h e d  and d e v e lo p in g  In  th e  S e n a te . B u llo ck  a rg u e s  t h a t ,

a s  a  d i r e c t  r e s u l t  o f  th e  E s tim a te s  C om m ittees, and , th e r e f o r e ,  a s  an

i n d i r e c t  r e s u l t  o f  p re v io u s  S tn a d in g  Com m ittees, th e  S en a te  i s  now engaged
194-in  expanding  i t s  Committee system . The S e n a te s  E s tim a te s  Com m ittees,

t h e r e f o r e ,  i s  an im p o rta n t and ex p e r im e n ta l p a r t  o f  a  d e v e lo p in g  compre­

h e n s iv e  Committee system  g e a re d  tow ards encom passing a  whole ran g e  o f  

g o v ern m en ta l a c t i v i t i e s .  A lb in sk i b e l ie v e s  t h a t  th e  m ajo r c o n t r ib u t io n  

o f  S ta n d in g  Com m ittees i n  A u s t r a l i a  i s  y e t  to  be made. He goes on to  

a s s e r t :

"T here i s  a  f e e l in g  t h a t  th e  t r e n d  tow ard  governm ent 
by d e c re e  (b ro u g h t ab o u t by th e  la r g e  amount o f  d e le g a te d  
a u th o r i ty  i m p l i c i t  in  a  g r e a t  many s t a t u t e s )  r e q u i r e s  p e r ­
s i s t e n t  o v e r s ig h t  . . . In . A u s t r a l i a ,  S ta n d in g  Com m ittees 
r e s p o n s ib le  f o r  exam ining th e  ran g e  o f  l e g i s l a t i v e  s u b je c t  
m a t te r  a r e  n e a r ly  n o n - e x is te n t  in  th e  H ouse."
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T h e re fo re ,  i t  i s  o f  i n t e r e s t  to  n o te  t h a t  th e  S e n a te  has ta k e n  a  le a d  in  

th e  developm ent o f  a  com m ittee system  in  o rd e r  to  o b ta in  some o v e r s ig h t  o f  

th e  Government o f  th e  day . T here a r e  l i m i t a t i o n s  a s  to  how much c o n tr o l  

i t  can a c t u a l l y  manage. W itn e ss , f o r  in s ta n c e ,  th e  sm all number o f  

s e n a to r s  who occupy M in i s t r i e s .  However, w ith in  th e s e  l i m i t s ,  th e  com­

m it te e  sy stem , and w ith  i t ,  th e  in f lu e n c e  o f  th e  S en a te  in  th e  g o v ern in g  

o f  A u s t r a l i a ,  ap p ea rs  to  be u n d erg o in g  a  p ro c e ss  o f  c o n t in u a l  grow th and 

e v o lu t io n .

C onclusion

A s e p a ra te  s e c t io n  on th e  phenomenon o f  M in is te r s  who s i t  in  th e  

S e n a te  i s  p e rh ap s  u n n ecessa ry  due to  i t s  t re a tm e n t  in  th e  L e g is l a t iv e  

and Com m ittee s e c t io n s  o f  t h i s  c h a p te r .  As h as  been se en , ro u g h ly  f iv e  

o u t o f  27 M in i s t r i e s  a r e  g e n e r a l ly  a l l o t t e d  to  s e n a to r s .  D uring Q u estio n  

Tim e, M in is te r s  a r e  r e s p o n s ib le  in  t h e i r  own Houses f o r  t h e i r  M in is t r i e s  

p lu s  th o s e  w hich a r e  a s s ig n e d  to  M in is te r s  in  th e  o th e r  House. As su ch , 

t h i s  p r a c t i c e  le a d s  to  a  c e r t a in  amount o f  a d d i t io n a l  s t r a i n  on th e  

S e n a te  M in is te r s ,  a s  f iv e  M in is te r s  become r e s p o n s ib le  in  th e  S e n a te  f o r  

27 M in is te r s .  However, th e  co n v en tio n s  o f  th e  W e s tm in s te r - s ty le  democ­

r a c i e s  a r e  such  t h a t  Governm ents a re  r e s p o n s ib le  to  th e  low er h o u se , and 

i t  i s  from t h i s  chamber t h a t  th e  M in is te r s  sh o u ld  o r ig in a t e .  As w i l l  be 

made in c r e a s in g ly  a p p a re n t a s  t h i s  s tu d y  p r o g re s s e s ,  th e  A u s t r a l ia n  

S e n a te  i s  u n iq u e  among u p p er houses in  th e  c o m p a ra tiv e ly  l a r g e  number o f 

M in i s t r i e s  i t  c o n t r o ls .

An a d d i t io n a l  anomaly o f  th e  A u s t r a l ia n  p o l i t i c a l  system  i s  t h a t  th e  

Prim e M in is te r  i s  a b le  to  come from th e  S e n a te , a lth o u g h  g e n e r a l ly  t h i s  

would o c c u r o n ly  under e x t r a o rd in a ry  c irc u m s ta n c e s , a s  i l l u s t r a t e d  by
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th e  e v e n ts  o f  1968. I n  t h a t  y e a r ,  th e  Government p a r ty  o f  A u s t r a l i a  

su d d en ly  found i t s e l f  w ith o u t a  le a d e r  fo llo w in g  th e  drow ning o f  Prim e 

M in is te r  H aro ld  H o lt .  A lthough th e  L ib e ra l  caucus a lo n e  v o te d  f o r  a  new 

le a d e r ,  who would th e n  become Prim e M in is te r ,  th e  L ib e r a ls  were g o v ern ­

in g ,  a s  th e y  g e n e r a l ly  do , in  c o a l i t i o n  w ith  th e  C ountry  P a r ty .  As i t  

happened , th e  le a d e r  o f  th e  C ountry  P a r ty ,  John  McEwen, f l a t l y  d e c la re d  

t h a t  he would n o t s e rv e  under W illiam  McMahon, one o f  th e  more l i k e l y  

L ib e r a l  p ro s p e c ts  f o r  th e  l e a d e r s h ip .  McMahon was ex c lu d ed  from con­

s id e r a t i o n .  A p p a re n tly , one o f  th e  f a c to r s  t h a t  o b s tr u c te d  th e  s e le c t io n  

o f  P au l H asluck  as  Prim e M in is te r  was t h a t  a  number o f  h i s  c o lle a g u e s  in  

th e  L ib e r a l  P a r ty  f e l t  t h a t  he would be to o  s o f t  on McEwen and th e  C ountry 

P a r ty  in  g e n e r a l .  John G orton emerged a s  a  s u i t a b l e  c a n d id a te ,  b u t he 

was s e rv in g  a s  a  s e n a to r ,  n o t  a  member o f  th e  H ouse, and i t  was in  th e  

S e n a te  t h a t  he r e c e iv e d  much o f  h i s  su p p o rt among L ib e r a l  P a r ty  members.

In  o rd e r  to  r e s o lv e  th e  anom alous s i t u a t i o n  o f  a  Prim e M in is te r  o r i g i n a t ­

in g  in  th e  S e n a te , i t  was d e c id e d  t h a t ,  upon h i s  s e le c t io n  a s  le a d e r  o f

th e  p a r ty ,  G orton  would r e s ig n  from  th e  S e n a te  and s ta n d  f o r  e le c t io n  to
196H o l t ’ s  House s e a t .  ' I t  i s  p o s s ib le ,  th e n , f o r  a  s e n a to r  to  become 

Prim e M in is te r ,  b u t o n ly  un d er th e  m ost e x tr a o rd in a ry  c irc u m s ta n c e s , and 

o n ly  i f  he i s  w i l l in g  to  r e s ig n  h i s  S en a te  p o s i t io n  and ru n  f o r  a  s e a t  in  

th e  House. Even t h i s  c h a r a c t e r i s t i c  o f  A u s t r a l ia n  p o l i t i c s  h as  i t s  

p re c e d e n ts  in  B r i t a i n ,  f o r  a  rem ark ab ly  s im i la r  c h a in  o f  c irc u m sta n c e s  

l e d  to  th e  assum ption  o f  l e a d e r s h ip  o f  th e  C o n se rv a tiv e  p a r ty  in  B r i t a i n  

by S i r  A lec D ouglas Home.

I n  h i s  a r t i c l e  on th e  S e n a te , Cormack co n c lu d es  by r e f e r r i n g  to  a  

p ie c e  by Lord S hepherd  which s u g g e s te d , r a t h e r  s a d ly ,  t h a t  th e  House o f  

Lords i s  in  a  p o s i t i o n , a t  b e s t ,  to  make on ly  m arg in a l c o n t r ib u t io n s  to
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th e  im provem ent o f  th e  B r i t i s h  P a r lia m e n ta ry  sy stem . In  com parison ,

Cormack a f f i rm s  t h a t  th e  A u s t r a l ia n  S e n a te , p a r t i c u l a r l y  in  r e c e n t  y e a r s ,  

h as  succeeded, in  a d o p tin g  i t s  p a r l ia m e n ta ry  p ro c e d u re s  to  th e  e x te n t  

t h a t ,  w h ile  th e r e  i s  s t i l l  much room f o r  im provem ent, i t  i s  p r e s e n t ly  

f u n c t io n in g  as  an e f f e c t iv e  second cham ber. He c o n s id e rs  th e  re a so n  f o r  

t h i s  to  be th e  "un iq u e  c a p a c ity  ( o f  th e  S e n a te )  to  r e g e n e ra te  i t s e l f  from  

w ith in  i t s e l f . ,,x^

A lthough  C orm ack's su g g e s tio n  h as  t h e . r i n g  o f  t r u t h  to  i t ,  one i s  

in c l i n e d  to  b e l ie v e  t h a t  i t  i s  l e s s  th e  r e g e n e r a t iv e  c a p a c ity  o f  th e  S en a te  

w hich i s  th e  key to  i t s  e f f e c t iv e n e s s  th a n  i t s  p o p u la r  n a tu r e ,  and in  p a r ­

t i c u l a r  th e  p e c u l i a r i t y  o f  th e  b a la n c e  o f  p a r t i e s  in  th e  S e n a te . A S en a te  

w ith  th e  same p a r ty  co m p o sitio n  a s  th e  House would u n d o u b ted ly  behave much 

th e  same a s  th e  C anadian S e n a te  o r  th e  B r i t i s h  House o f  L ords u n d e r ■s im i la r  

c irc u m s ta n c e s , . i . e . ,  i t  would be l e s s  a  s u b s ta n t iv e  r e v is o r y  chamber and 

more a  t e c h n ic a l  chamber o f  re v ie w , due p r im a r i ly  to  p a r ty  l o y a l ty .  I f  

th e  two cham bers were o f  s u b s t a n t i a l l y  d i f f e r e n t  p o l i t i c a l  com plex ion , th e  

Prim e M in is te r  m ight r e s o lv e  th e  d i f f e r e n c e  by c a l l i n g  f o r  a  d o ub le  d i s ­

s o lu t io n  and , i f  n e c e s s a ry , a  j o i n t  s i t t i n g .  M oreover, th e  mere t h r e a t  o f  

such  a c t io n  i s  p erh ap s  enough to  rem ind  th e  S e n a te  o f i t s  " p la c e ."  S h o r t  

o f  t h i s ,  th e  S e n a te  sh o u ld  alw ays rem ain  m in d fu l o f  th e  f a c t  t h a t  th e  man­

d a te  o f  th e  House o f  R e p r e s e n ta t iv e s ,  and th e r e f o r e  o f  th e  G overnm ent, i s  

a  more r e c e n t  one, a s  th e  whole House r e t i r e s  ev ery  th r e e  y e a rs  w h ile  o n ly  

h a l f  th e  S e n a te  does l ik e w is e .  T h is  i s  why th e  P rim e M in is te r  h as  th e  

power to  c a l l  f o r  th e  d i s s o lu t io n  o f  h a l f  o f  th e  S e n a te , a s  w e ll  a s  to  c a l l  

f o r  a  doub le  d i s s o lu t io n  o r  a  j o i n t  s i t t i n g .  Thus, th e  House r e f l e c t s  a 

more im m ediate m a n ife s ta t io n  o f  th e  p o p u la r  w i l l .

What h as  happened in  r e c e n t  y e a r s ,  how ever, i s  t h a t  n e i th e r  o f  th e
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two m ajor p a r t i e s  in  A u s t r a l i a ,  th e  L ib e ra l-C o u n try  c o a l i t i o n  n o r th e  Aus­

t r a l i a n  Labor P a r ty ,  has been a b le  to  p roduce a  S e n a te  m a jo r i ty  even a f t e r  

th e  governm ent has fo rc e d  a  d i s s o lu t io n .  T h is  h as  l e f t  a  c l e a r  opening  f o r  

th e  m in o r ity  D em ocratic  Labor P a r ty  and a  h a n d fu l o f  In d e p e n d en ts  to  a l l y  

th em se lv es  w ith  th e  m ajor p a r ty  in  th e  S e n a te  w hich does n o t c o n tr o l  th e  

G overnm ent. D eadlock s i t u a t i o n s  can r e s u l t  which may n e c e s s i t a t e  th e  use  

o f  ex trem e m easu res , such a s  th e  m ost r e c e n t  doub le  d i s s o lu t io n .  G iven 

t h i s ,  a  p o l i t i c a l l y  a m b itio u s  p a r ty  l e a d e r  may e x p lo i t  such  a  s i t u a t i o n  in  

o rd e r  to  g a in  th e  Prim e M in is t ry ,  a s  F r a s e r  d id .  A lthough th e  c irc u m sta n c e s  

t h a t  a llo w ed  F r a s e r  to  g a in  power th ro u g h  W h illam 's  d is m is s a l  by th e  

G o v ern o r-G en era l were n o t o n ly  e x t r a o rd in a r y  b u t u n p rec ed en te d , th e  

s i t u a t i o n  t h a t  now e x i s t s  in  th e  S en a te  makes i t  p o s s ib le  s t i l l .  In  

a d d i t io n ,  th e  S e n a te  ap p ea rs  to  be h e ld  i n  f a i r l y  h ig h  esteem  by th e  

e l e c t o r a t e .  As h as  a lre a d y  been n o te d , i n  1967 th e  seem ing ly  innocuous 

p ro p o sa l  to  amend th e  c o n s t i t u t i o n  so a s  to  a llo w  th e  House to  e n la rg e  i t s  

mem bership w ith o u t a  p r o p o r t io n a l  in c r e a s e  in  th e  S e n a te , d e s p i te  i t s  en­

dorsem ent by th e  L-CP Government and th e  Labor o p p o s i t io n ,  was d e fe a te d  in  

re fe ren d u m . T h is  ap p ea rs  to  i n d ic a te  t h a t  th e  g e n e ra l  p u b lic  w ished to

a v o id  " to o  many p o l i t i c i a n s "  in  th e  f e d e r a l  governm ent, and t h a t  th ey  were
1Q8w i l l in g  to  i n s u l a t e  th e  S en a te  from any d e p r e c ia t io n  o f  i t s  s t a t u s .  " In  

o th e r  w ords, th e r e  seems to  be a  d e s i r e  on th e  p a r t  o f  th e  p u b lic  to  use  

th e  S e n a te  a s  a  co u n te rw e ig h t to  any in ju d ic io u s  b e h a v io r  by any G overn­

ment o f  th e  day and i t s  m a jo r i ty  in  th e  House. As su ch , th e  o ld  con­

c e p tio n  o f  an up p er house as  a  c o n s e rv a t iv e  bulw ark  s t i l l  re m a in s . The 

problem  in  c u r r e n t  A u s tr a l ia n  p o l i t i c s  i s  w hether an e le c te d  up p er house 

w ith  a  f a i r l y  l a r g e  amount o f  p r e s t ig e  can o r sh o u ld  a l t e r  o r  th w a r t a 

p o p u la r ly  e le c te d  low er house which i s  r u le d  by th e  p re c e p ts  o f  r e s p o n s ib le
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governm ent, i . e . ,  w here th e  Government i s  r e s p o n s ib le  l a r g e ly  o r  en­

t i r e l y  to  th e  low er ho u se . A lthough  th e  changes made in  th e  S e n a te  in  

r e c e n t  y e a rs  have been o f  p ro c e d u ra l  r a t h e r  th a n  s u b s ta n t iv e  n a tu r e ,  

th e y  have ten d ed  to  in c r e a s e  th e  power o f  th e  S e n a te ; in d eed  s e n a to r s  a re  

o f te n  more i n f l u e n t i a l  th a n  in d iv id u a l  members o f  th e  House, due in  la r g e  

p a r t  to  t h e i r  co m p ara tiv e  independence  from th e  G overnm ent. The problem  

m igh t n o t be such  a th o rn y  one had i t  n o t  been f o r  th e  r i s e  in  A u s t r a l i a ,  

a s  i n  a l l  w e s te rn  d em o crac ie s , o f  o rg a n iz e d  p o l i t i c a l  p a r t i e s .  I n  o th e r  

w ords, th e  i n s t i t u t i o n a l  problem  o f  House v s . S e n a te  i s  compounded by th e  

p a r t i s a n  problem  o f  a  G o v e rn m e n t-co n tro lled  House v s . a  non-G overnm ent- 

c o n t r o l le d  House. W ith th e  s i t u a t i o n  a s  I t  c u r r e n t ly  s ta n d s ,  th e  r o l e  o f  

th e  S e n a te  i n  A u s tr a l ia n  p o l i t i c s  i s  s t i l l  v e ry  much an open book.
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CHAPTER IV.

'THE SENATE OF THE IRISH REPUBLIC

I n tr o d u c t io n

" . . . i t  would p a ss  th e  w it  o f  man to  d e v is e  a  r e a l l y  s a t i s ­
f a c to r y  second  cham ber.'' _ „ _ 199Eamon De V a le ra

W hile d e b a tin g  th e  need  o f  a  second  chamber i n  th e  new ly-form ed I r i s h  

R e p u b lic , De V a le ra  was n o t  r e f e r r i n g  so much to  p o l i t i c a l  th e o ry  a s  to  

w hat he c o n s id e re d  to  be r e c e n t  h i s t o r y .  H aving been e le c te d  Prim e 

M in is te r  o f  th e  I r i s h  F re e  S ta te  in  1932, De V a le ra  and h i s  F ian n a  F a i l

p a r ty  saw th e  F re e  S ta te  S e n a te  a s  " p o s t - B r i t i s h "  and p r e - r e v o lu t io n a r y  in  

n a tu r e .  The S e n a te  had been d e v ise d  a t  l e a s t  p a r t i a l l y  a s  a  means o f  p ro ­

t e c t i n g  th e  i n t e r e s t s  o f  th e  S o u th e rn  U n io n is ts  so as  to  a llo w  th e  f o r ­

m ation  o f  th e  F re e  S t a t e ,  w hich gave I r e l a n d  sem i-autonom ous s t a t u s  w ith in  

th e  B r i t i s h  C om m onw ealth .^^ F ian n a  F a i l  was d e d ic a te d  to  th e  rem oval o f

a l l  I r i s h  p o l i t i c a l  dependency on B r i t a i n ,  and to  th e  u l t im a te  rem oval o f

th e  F re e  S t a t e ,  I n  De V a le r a 's  w ords:

" . . . i n  th e  c o n s t i t u t i o n a l  c irc u m sta n c e s  i n  w hich we w ere ,
( i . e . ,  th e  d i s s o lu t io n  o f  th e  F re e  S ta t e  and th e  fo rm a tio n  
-of th e  I r i s h  R ep u b lic )  I  w anted to  g e t  r i d  o f  a  Second 
H ouse, and p a r t i c u l a r l y  I  w anted to  g e t  r i d  o f  th e  p re v io u s  
Second House w h ijg j  a  c e r t a in  p ie c e  o f  c o n s t i t u t i o n a l  work 
was b e in g  done'.'

However, De V a le ra  d id  n o t oppose th e  p r in c ip l e  o f  an up p er house in  th e

p a r lia m e n t o f  th e  new r e p u b l ic ,  g iv e n  c e r t a in  m o d if ic a t io n s .

" . . . c e r t a i n  powers m ight be g iv e n  to  a  Second House a n d . . .  
a s  lo n g  a s  th e y  w ere l im i te d  and th e  Second House co u ld  n o t 
be much more th a n  a  r e v i s in g  chamber -  ta k in g  up m easu res , 
c r i t i c i z i n g  them from an in d e p e n d en t s ta n d p o in t  and w ith  
a s  g r e a t  a  v a r i e ty  o f  v ie w p o in ts  a s  p o s s ib le  -  a  Second House 
m igh t be o f  some v a lu e . "202

I n  f e d e r a l  s t a t e s ,  u p p er h ouses can lo o k  to  t h e i r  r e p r e s e n ta t iv e
110
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f u n c t io n  a s  a  r a i s o n  d 1e t r e : th e y  p ro v id e  r e p r e s e n ta t io n  f o r  th e  u n i t s  o f

f e d e r a t io n .  I n  u n i ta r y  s t a t e s ,  such  a s  I r e l a n d ,  t h i s  r o l e  i s  n o n - e x is te n t  
a s  th e r e  a r e  no u n i t s  o f  f e d e r a t io n .  F u rth e rm o re , a rg u e s  G a rv in , th e

r e p re s e n ta / t iv e  f u n c t io n  becomes even l e s s  c l e a r - c u t  ‘when th e r e  i s  no

re c o g n iz e d  a r i s to c r a c y  o f  w e a lth , a u th o r i ty ,  o r  b lo o d , whose i n t e r e s t s  may

203need  p r o te c t io n ,  a s  i n  G re a t B r i t a i n ,  a lth o u g h  in  th e  ca se  o f  th e  F ree  

S t a t e  S e n a te , a s  s h a l l  be seen  in  C h ap te r V, th e  fo rm er U n io n is ts  d id  

r e c e iv e  s p e c ia l  c o n s id e ra t io n .

In  o rd e r  to  f in d  a  s o lu t io n  to  t h i s  dilem m a, i t  was p roposed  t h a t  th e  

new S e n a te  sh o u ld  be a  c o rp o ra te  one. The id e a  was n o t  a  new one in  I r e ­

la n d ,  b e in g  supported.,,.as e a r ly  a s  1922 by th e  le a d e r  o f  th e  Labour P a r ty .  

I n  192S, a  J o in t  Committee on th e  C o n s t i tu t io n  o f  Seanad E irea n n  ( th e  

S e n a te  o f  I r e la n d )  c o n s id e re d  a  s u g g e s tio n  t h a t  th e  P a r lia m e n t sh o u ld  

s e l e c t  a  n o m in a tin g  p a n e l " r e p r e s e n ta t iv e  o f  a s s o c ia t io n s ,  o rg a n iz a t io n s ,  

o r  b o d ie s  r e p r e s e n t in g  th e  fo llo w in g  i n t e r e s t s ,  v i z . ,  A g r ic u l tu r e ,  L abour, 

E d u c a tio n , Commerce, and N a t io n a l  D evelopm ent." Pope P iu s  XI e x p re sse d

h i s  s u p p o r t  f o r  such  a  scheme i n  th e  e n c y c l ic a l  Q uadragesim o Anno in  

20^f1931« A v o c a t io n a l ly  nom inated  S e n a te  would be c o n t r o l le d  by " re p ­

r e s e n t a t i v e s  o f  p ro d u c tio n "  and co u ld  a c t  a s  a  c o u n te r -b a la n c e  a g a in s t  

p a r ty  r e p r e s e n ta t io n  in  th e  lo w er house . How e f f e c t i v e  th e  S e n a te  has 

been in  t h i s  r e s p e c t  w i l l  be co v ered  In  th e  s e c t io n  d is c u s s in g  th e  r e p ­

r e s e n t a t i v e  r o le  o f  th e  S e n a te .

A lso  in c lu d e d  w i l l  be a  s e c t io n  co n ce rn in g  th e  u se  o f  com m ittees.

As th e  I r i s h  S en a te  i s  a  r e l a t i v e l y  sm a ll house ( s i x t y  members) i t  w i l l  

be  n o te d  t h a t  m ost r e v i s o r y  work i s  done in  th e  Committee o f  th e  Whole. 

However, th e  S e le c t  Committee on S ta tu to r y  In s tru m e n ts  h as  proven u s e f u l .

F i n a l l y ,  th e  p o s s i b i l i t y  o f  th e  s u r v iv a l  o f  second cham bers in  u n i ta r y



112

s t a t e s  w i l l  be c o n s id e re d . T h is  to p ic  w i l l  be d is c u s s e d  in  g r e a t e r  

d e t a i l ,  o f  c o u rse , in  th e  fo llo w in g  two c h a p te r s ,  w hich d e a l  r e s p e c t iv e ­

ly  w ith  u p p er houses w hich have f a i l e d ,  and th e  f u tu r e  o f  b ic am era lism , 

p a r t i c u l a r l y  in  th e  s m a lle r ,  more r e c e n t ly  in d ep en d en t n a t io n s .

R e p re s e n ta t iv e  F u n c tio n s  

The co m p o sitio n  o f  th e  I r i s h  S e n a te  ( Seanad E ire a n n ) i s  th e  m ost 

id io s y n c r a t i c  o f th e  cham bers u n d er s tu d y . The S e n a te  c o n s is t s  o f  s ix ty  

members who can be d iv id e d  in to  th r e e  c a te g o r ie s .  The f i r s t  c o n s i s t s  o f  

e le v e n  m.embers who a r e  nom inated  d i r e c t l y  to  th e  S e n a te  by th e  Prim e 

M in is te r .  The second  c a te g o ry  c o n s is t s  o f  s ix  members who a re  e le c te d  

by th e  g ra d u a te s  o f  th e  u n i v e r s i t i e s  in  th e  R ep u b lic  o f  I r e l a n d ,  nam ely 

th e  U n iv e r s i ty  o f  D ublin  and th e  R a t io n a l  U n iv e r s i ty  o f  I r e l a n d ,  each  

e l e c t i n g  th r e e  members. The e le c t io n s  a r e  conducted  by p r o p o r t io n a l  

r e p r e s e n ta t io n .  N om ination by two g ra d u a te s ,  w ith  th e  a s s e n t  o f  e ig h t  

o th e r s  i s  n e c e s sa ry  i n  o rd e r  to  s ta n d  f o r  e l e c t i o n .  The t h i r d  c a te g o ry  

c o n s i s t s  o f  th e  rem a in in g  f o r t y - t h r e e  s e n a to r s  who a r e  e le c te d  by an 

e l e c t o r a l  c o l le g e  o f  n e a r ly  900, composed o f  th e  members o f  th e  O ire a c h ta s  

(b o th  Houses o f  P a r l ia m e n t ) , and th e  coun ty  and  co u n ty  borough coun­

c i l l o r s .  The c a n d id a te s  f o r  e l e c t i o n  a r e  nom inated  in  f i v e  p a n e ls  by 

b o d ie s  r e p r e s e n t in g  l )  N a tio n a l Language and C u l tu r e ; 2) A g r ic u l tu r e ;

3) L abour, b o th  o rg a n iz e d  and u n o rg a n ize d ; If) I n d u s t r y  and Commerce,
20 3and 5) P u b lic  A d m in is tra t io n . Under th e  P an e l Members A ct o f  1937 

a s  amended, each p a n e l may have n o t  more th a n  e lev en  n o r l e s s  th an  

f i v e  s e n a to r s  e le c te d .  The A ct f ix e d  th e  numbers to  be e l e c te d  to  each 

p a n e l a s  fo llo w s : C u l tu r a l ,  5 ; A g r ic u l tu r a l ,  11; L abour, 11; I n d u s t r i a l

and Com m ercial, 9 ; A d m in is tr a t io n , 7- The n o m in a tio n s  a re  made by two



su b -p a n e ls  i n  each  a r e a ,  which have th e  r e s p o n s i b i l i t y  o f  making nomi­

n a t io n s  to  t h e i r  r e s p e c t iv e  p a n e ls .  The f i r s t  su b -p a n e l c o n s is t s  o f  

n o m in a tin g  o rg a n iz a t io n s  which a r e  r e g i s t e r e d  w ith  th e  S e n a te  R e tu rn in g

O f f ic e r ,  who d e c id e s  w h eth er to  a c c e p t t h e i r  a p p l i c a t io n s ;  he i s  g iv en
206wide d i s c r e t i o n .  The second  su b -p a n e l c o n s i s t s  o f  th e  members o f

b o th  H ouses o f  th e  O i r e a c h ta s . The maximum number o f  n o m in a tio n s  

to  th e  v o c a t io n a l  s u b -p a n e ls  depends on two f a c t o r s :  l )  th e  number o f  

v o c a t io n a l  n o m in a tin g  o rg a n iz a t io n s  r e g i s t e r e d  to  each  p a n e l;  and Z) 

th e  maximum number o f  v a c a t io n a l ly  nom inated  s e n a to r s  who co u ld  be e le c te d  

to  each  p a n e l;  themaximum b e in g  th o se  s e a t s  n o t  r e s e rv e d  f o r  P a i l  nomi­

n a te d  s e n a to r s .  The number o f  p e rm is s ib le  v o c a t io n a l  n o m in a tio n s  has 

rem ained  unchanged a t  6 3 , b e in g  c o n s id e ra b ly  g r e a t e r  th a n  th e  number 

o f  P a i l  n o m in a tio n s . When th e  n o m in a tio n s  have been r e c e iv e d  by th e  

R e tu rn in g  O f f ic e r ,  he d iv id e s  th e  p a n e ls  o f  nom inees in to  t h e i r  r e s p e c t iv e

s u b -p a n e ls ,  a c c o rd in g  to  th e  o r ig in s  o f  t h e i r  n o m in a tio n , v o c a t io n a l

n  -n 2 ° 7o r  D a r i .

Each v o te r  in  th e  e l e c t o r a l  c o l le g e  has f i v e  v o te s ,  one f o r  each p a n e l 

and he may v o te  f o r  e i t h e r  a  P a i l  ox v o c a t io n a l  su b -p a n e l c a n d id a te .  He 

r e c e iv e s  a  l i s t  o f  c a n d id a te s  s t a t i n g  by whom o r  by which o rg a n iz a t io n s  

th e y  w ere nom inated . F iv e  b a l l o t s  a r e  i s s u e d ,  and th e  e l e c t io n  i s  con­

d u c te d  by p o s t .  A minimum number o f  c a n d id a te s  m ust be e le c te d  from 

each  s u b -p a n e l ,  le a v in g  a  number o f  " f l o a t i n g  s e a ts "  to  be f i l l e d ,  e . g . , 

f o r  th e  C u l tu r a l  p a n e l .  A minimum o f  two s e n a to r s  m ust be e le c te d  from 

each  s u b -p a n e l.  When e i t h e r  o f  th e  two su b -p a n e ls  have r e c e iv e d  t h e i r  

minimum number o f  s e a t s ,  th e  v o te s  o f  th e  d e fe a te d  c a n d id a te s  f o r  th e  

f i l l e d  su b -p a n e l a r e  r e d i s t r i b u t e d  b e fo re  c o u n tin g  i s  resum ed. The e a r ly  

f i l l i n g  o f  a  su b -p a n e l may le a d  to  o d d -lo o k in g  r e s u l t s  once th e  low er 

p r e fe r e n c e s  a r e  t r a n s f e r r e d  to  th e  o th e r  s u b -p a n e l .  As each  p a n e l h as



one o r  more " f lo a t in g  s e a t s , "  c a n d id a te s  on one su b -p a n e l may b e , and 

have b een , e le c te d  w ith o u t re a c h in g  th e  q u o ta . In  f a c t ,  th e y  may be 

e le c te d  w h ile  a  c a n d id a te  f o r  th e  o th e r  su b -p a n e l who h as  r e c e iv e d  more 

v o te s  i s  d e fe a te d .

T ab le  VI

D is t r ib u t io n  o f  S e a ts  A ccord ing  to  S u b -P an e ls 209

P an e l No, o f  S e a ts Minimum no . f  o: 
each  su b -p a n e l

Number o f  
" F lo a t in g  
S e a ts "

C u l tu r a l  5

A gri c u l t u r a l  ' 11

Labour 11

I n d u s t r i  cul 9

A d m in is tr a t iv e  7

T o ta ls  k'}

2

k

3

3

16

3

3

3

1

11

Each p a n e l has a  s e p a ra te  e l e c t io n  co u n t. V oting  i s  on a  p r e f e r ­

e n t i a l  b a s i s ,  w ith  f i r s t  p re fe r e n c e s  co u n ted  f i r s t .  I f  two c a n d id a te s  

r e c e iv e  an e q u a l number o f  f i r s t  p r e fe r e n c e s ,  th e  o th e r  p r e fe re n c e s  

r e c e iv e d  by th e s e  c a n d id a te s  m ust be coun ted  a s  w e l l .  A ccord ing  to  

G a rv in , th e  c a n d id a te s  on th e  P a i l  s u b -p a n e ls  a r e  g e n e r a l ly  more a c c e p ta b le  

to  th e  e l e c t o r a t e  th a n  th o se  on th e  v o c a t io n a l  s u b -p a n e ls . The system  

o f  minimum numbers o f  s e a t s  i s  in te n d e d  to  p re v e n t th e  e l e c t o r a t e 's  

w ish es  from  dom inating  th e  e l e c t io n  co m p le te ly . F u rth e rm o re , some o f  

th e  v o c a t io n a l  n o m in a tio n s  a re  n o t t r u l y  v o c a t io n a l .  T h is  i s  due to  

th e  l a r g e  number o f  v o c a t io n a l  n o m in a tio n s , which encourage c o m p e titio n  

betw een th e  o rg a n iz a t io n s  to  p u t up c a n d id a te s  a c c e p ta b le  to  th e
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210v o te r s  and c a p a b le  o f  g a in in g  p a r ty  b ack in g . E le c t io n s  a re  c o -o rd in a te d

w ith  P a i l  e l e c t i o n s ,  wh ch m ust o c cu r a t  l e a s t  every  th r e e  y e a r s ,  w hich,

a lth o u g h  e le c t io n s  a r e  h e ld  more f r e q u e n t ly  i f  P a r lia m e n t i s  d is s o lv e d

p r i o r  to  th e  th r e e - y e a r  p e r io d ;  th e  whole o f  th e  S e n a te  i s  renew ed a t  
211one tim e .

Chubb n o te s  t h a t  th e  scheme f o r  th e  e l e c t io n  o f  th e  f o r t y - t h r e e  was 

a d m itte d  a t  th e  o u t s e t  a s  b e in g  o n ly  a  s te p  tow ard  v o c a t io n a l  r e p r e s e n ta ­

t i o n .  He goes on to  a rg u e , how ever, t h a t  th e  c u r r e n t  system  i s  i t s e l f  

d e f e c t iv e .  Not o n ly  does th e  s t r u c t u r e  o f  th e  community n o t co rre sp o n d  

to  v o c a t io n a l  p r in c ip l e s ,  s in c e  th e  co u n try  i s  n o t " o rg a n iz e d  a lo n g  

v o c a t io n a l  l i n e s , "  i t  was a ls o  De V a le r a 's  in t e n t io n  from th e  o u t s e t

t h a t  th e  S e n a te  n o t be composed so a s  to  be l i k e l y  to  oppose th e

212Government o f  th e  day.

The o v e r - a l l  e f f e c t  o f  t h i s  m ethod o f  e l e c t io n  h as  been to  p e rm it

p a r ty  dom in a tio n  in  S e n a te  e l e c t i o n s ,  w hich Chubb b e l ie v e s  to  be com p le te .

Chubb co n ten d s  t h a t  th e  p o l i t i c a l  p a r t i e s  have c o n t r o l le d  th e  e l e c t io n s

to  th e  e x c lu s io n  o f  a lm o st a l l  t r u l y  v o c a t io n a l  e le m en ts . S in c e  th e

Prim e M in is te r  Vs nom inees te n d  to  be p a r ty  men a ls o  , th e  Seanad i s  composed

" . . .  l a r g e ly  o f  p a r ty  p o l i t i c i a n s  n o t v e ry  d i f f e r e n t  
from  t h e i r  c o lle a g u e s  in  th e  P a i l  and , in  th e  case  o f  many 

' o f  them , w ith  o n ly  ten u o u s co n n e c tio n s  w ith  th e  i n t e r e s t s  
th e y  a f f e c t  to  r e p r e s e n t  . . . N a tu r a l ly ,  th e y  te n d  to  
speak  and v o te  on p a r ty  l i n e s ;  th e y  a ls o  s i t  in  p a r ty  g ro u p s. 
N a tu r a l ly ,  th e  p r e s t i g e  o f - th e  house s u f f e r s  from  th e  f a c t  t h a t  
i t  i s  n o t  composed on any b a s is  t h a t  c o rre sp o n d s  to  th e  
s o c ia l  s t r u c tu r e  o f  th e  community, b u t  i s  m erely  a n o th e r  
s e l e c t io n  o f  p a r ty  p o l i t i c i a n s  chosen  in  an u n n e c e s s a r i ly  
c o m p lic a te d  m anner."

Y et p a r ty  c o n tr o l  o v er v o tin g  In  S e n a te  e l e c t io n s  i s  n o t 

r e a l l y  co m p le te . N o n -p a r tis a n  l o c a l  c o u n c i l lo r s  te n d  to  in tro d u c e  

a  c e r t a i n  d eg ree  o f  u n p r e d ic t a b i l i t y  in  th e  e l e c t i o n s .  F o r in s ta n c e ,



116

in the 1957 Senate election, the two major parties gained more seats
in  th e  S e n a te  th a n  th e  numbers o f  d e c la re d  s u p p o r te r s  th e y  had in  th e

e l e c t o r a t e  co u ld  acco u n t f o r .  A ccording  to  G a rv in , p a r t i e s  sp o n so r

two ty p e s  o f c a n d id a te s ,  th o se  whom th e y  m ere ly  recommend to  th e  e l e c - -
215

t o r a t e ,  and th o se  f o r  whom th e y  canvass a c t i v e ly .  The s ix  u n iv e r s i ty

s e n a to r s  a r e  g e n e r a l ly  in d e p e n d en t o f  p a r ty  t i e s .  G arv in  n o te s  t h a t  

even when th e s e  s e n a to r s  have a  p o l i t i c a l  a f f i l i a t i o n ,  th e y  c o n tin u e  to  

p o s se s s  an independance  which a r i s e s  from  t h e i r  m ethod o f  e l e c t io n .  

G rad u a te s  te n d  to  v o te  in .g r o u p s ,  such  a s  seco n d ary  te a c h e r s ,  d o c to r s ,
2<j ^

and , o c c a s io n a l ly ,  v o tin g  i s  s p l i t  by ag e . The e le v e n  s e n a to rs
217nom inated  by th e  Prim e M in is te r  a re  u s u a l ly  r e l i a b l e  p a r ty  members.

The im p o rtan ce  o f  t h i s  g roup sh o u ld  n o t be u n d e re s tim a te d , as  th e y  a re  

nom inated  to  th e  S e n a te  a f t e r  th e  e le c t io n  o f  th e  o th e r  two g ro u p s.

The "Prim e M in i s t e r 's  e le v e n ,"  th e n , h e lp  to  in s u r e  t h a t  th e  p a r ty  which 

c o n t r o ls  th e  P a i l  i s  a ls o  a b le  to  c o n tro l  th e  S e n a te .

The S en a te  te n d s  to  o v e r - r e p r e s e n t  th e  r u r a l  a r e a s , w ith  i t s  em­

p h a s is  on coun ty  and coun ty  borough c o u n c i ls  a s  a  m&jor p a r t  o f  th e  

e l e c t o r a t e .  I n  c o n t r a s t ,  th e  P a i l  a s  a  w hole r e p r e s e n ts  th e  p o p u la tio n  

c e n te r s ,  a s  a lm o st a l l  p o p u la r ly - e le c te d  low er h ouses te n d  to  do.

W ithou t th e  "Prim e M in i s t e r 's  e le v e n ,"  th e  p o s s i b i l i t y  o f  a  Government 

a c h ie v in g  v ic to r y  in  th e  P a i l  and d e fe a t  in  th e  S e n a te  would be in c r e a s e d ,  

a  phenomenon t h a t  would p u t th e  two h o uses a t  c ro s s -p u rp o s e s .  N a tu r a l ly ,  

Prim e M in is te r s  seek  to  a v o id  such  o c c u rre n c e s . The "Prim e M in i s t e r 's  

e le v e n ,"  th e n , te n d  to  r i g  th e  upper house in  a  manner t h a t  makes i t  

d i f f i c u l t  to  c h a lle n g e  th e  e x e c u tiv e ,  a s  i t  h as  a  means o f  c o n t r o l l in g  

t h a t  h o use . G arv in  n o te s  t h a t ,  due to  t h i s  g roup , th e  phenomenon o f  a 

Government g a in in g  o f f i c e  w h ile  f a i l i n g  to  a c h e iv e  a m a jo r i ty  in  th e



117

218S e n a te  i s  n e a r ly  in c o n c e iv ab le ..

As m entioned  p r e v io u s ly ,  th e  e le c t io n s  o f  th e  two h ouses a r e  co­

o rd in a te d ,  so t h a t  i t  i s  im p o ss ib le  to  d is s o lv e  th e  S e n a te  w ith o u t a ls o  

d is s o lv in g  th e  P a i l . U l t im a te ly ,  c o n t r o l  by th e  e x e c u tiv e  o v er th e  

S e n a te  i s  in c o m p le te . However, a s  in  a l l  o f  th e  o th e r  governm ents under 

s tu d y , i t  i s  a  m a jo r i ty  in  th e  low er house which d e te rm in e s  th e  p a r ty  

w hich c o n t r o ls  th e  Government and , w ith  r e g a rd  to  b i l l s  which th e  

e x e c u tiv e  deems im p o rta n t enough, th e r e  a r e  p r o c e d u re s .f o r  b re a k in g  

P a i l -S e n a te  d ea d lo c k s . T h is  w i l l  be exam ined in  g r e a t e r  d e t a i l  in  th e  

s e c t io n  o f l e g i s l a t i o n .  The r u r a l  em phasis o f  th e  S e n a te  te n d s  to  c r e a te  

d i f f i c u l t i e s  f o r  a  p o l i t i c a l  p a r ty  w hich depends f o r  i t s  su p p o rt on th e  

u rb a n iz e d  a re a s  o f  th e  c o u n try , f o r  exam ple, th e  Labour P a r ty .  To win 

S e n a te  s e a t s  a  p a r ty  needs a  w e ll-d e v e lo p e d  o r g a n iz a t io n a l  s t r u c t u r e  in  

l o c a l  a u t h o r i t i e s  and , i f  p o s s ib le ,  in  th e  v o c a t io n a l  b o d ie s . G e n e ra lly ,

more th a n  h a l f  o f  th e  s i t t i n g  s e n a to r s  a r e  r e tu rn e d  to  th e  new house
219a f t e r  an e l e c t io n .

I n  m ost b ic a m e ra l l e g i s l a t i v e  sy tem s, members of. th e  up p er house 

a r e  g e n e r a l ly  o ld e r  th a n  th o s e  o f  th e  lo w er house . I n  th e  ca se  o f  a 

p o w erfu l up p er h o u se , t h i s  c o u ld  w e ll  have to  do w ith  low er house 

members u s in g  th e  second  chamber in  o rd e r  to  advance p o l i t i c a l l y ,  a s  

i s  o f te n  th e  c a se  w ith  th o se  who e n te r  th e  U n ited  S t a t e s  S e n a te . I n  a  

l e s s  p o w erfu l cham ber, t h i s  phenomenon co u ld  be l in k e d  to  " k ic k in g  

u p s ta i r s "  once a c t iv e  l e g i s l a t o r s  who have o u t l iv e d  a  good d e a l  o f  t h e i r  

p r a c t i c a l  u s e fu ln e s s ,  b u t have se rv e d  t h e i r  p a r t i e s  w e l l ,  a s  o f te n  

happens in  th e  C anadian S e n a te . B ut in  I r e l a n d ,  n e i th e r  o f  th e s e  

a c t i v i t i e s  seem to  ta k e  p la c e .  A lth o u g h , p r o p o r t io n a te ly ,  th e  Upper 

House r e t a i n s  more o ld e r  members th an  does th e  P a i l  t h i s  number has
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220"been red u ced  c o n s id e ra b ly ,  p a r t i c u l a r l y  in  th e  p e r io d  from  196 l -  

The S e n a te  c o n tin s  c o m p a ra tiv e ly  few young p e rso n s  in  i t s  r a n k s ,  b u t th e  

m ost i n t e r e s t i n g  phenomenon o f  a l l  i s  t h a t  o f  s e n a to r s  i n  th e  ^ 0 -5 9  y e a r  

age g roup  who usei*he S e n a te  a s  an e n try  in to  p a r l ia m e n ta ry  p o l i t i c s .

I n  o th e r  w o rd s , many se n a to rs -  a s p i r e  to  low er house m em bership, j u s t  th e  

o p p o s ite  o f  what i s  g e n e r a l ly  th e  ca se  in  b ic a m e ra l l e g i s l a t i v e  sy stem s.

T h is  seems to  i n d ic a te  t h a t  th e  S e n a te  i s  o f te n  u sed  a s  a  "groom ing ground" 

f o r  a  l a r g e  c o n tin g e n t who have ru n  f o r  th e  S e n a te  .im m ediately  a f t e r  h av ing  

been d e fe a te d  in  th e  P a i l , i n d ic a t in g  t h a t  th e  S e n a te  i s  o f te n  p e rc e iv e d

as  a  "seco n d  ch o ice"  f o r  th o se  w ith  an a c t iv e  i n t e r e s t  i n  p a r l ia m e n ta ry

n. . .  221 p o l i t i c s .

G e n e ra l ly ,  th e  e d u c a tio n a l  l e v e l  i n  th e  S e n a te  i s  h ig h e r  th an  in  th e  

P a i l . Chubb n o te s  t h a t  ro u g h ly  h a l f  o f  th e  P a i l  i s  in v o lv e d  in  fa rm in g  o r  

s m a l l - s c a le  b u s in e s s .  C o n se q u en tly , th e r e  a r e  r e l a t i v e l y  few p eo p le  w ith  

h ig h e r  e d u c a tio n  and p r o f e s s io n a l  e x p e r ie n c e  o f  th e  s o r t  t h a t  co u ld  e n ab le  

them to  b r in g  modern knowledge and th e  te c h n iq u e s  o f  b u s in e s s  management 

to  b e a r  on l a r g e - s c a l e  s t a t e  a c t i v i t y .  In  t h i s  r e s p e c t ,  th e n , th e  S e n a te  

i s  in  a  b e t t e r  p o s i t io n  th a n  th e  P a i l .

T ab le  VII
/  2220 O ccupation  o f  S e n a to r s ,  1965O ccupation  r  P e rc e n tag e

P r o f e s s io n a l  32$

Commerce, F in a n c e , In su ra n c e  22%
(m o s tly  sh o p k eep ers  and p u b lic a n s )

A g r ic u l tu r e  27%

T rad e  Union O f f i c i a l s  7%

P e rso n s  engaged s o le ly  in  p o l i t i c s

O th e r Qfo



A lthough  th e  sm a ll b u s in e s s  e lem ent ( sh o p k eep ers  a n d -p u b lic a n s )  make up 

ro u g h ly  th e  same p ro p o r t io n  in  th e  S e n a te  a s  i n  th e  P a i l ., Chubb n o te s  t h a t  

th e  p ro p o r t io n  o f  p r o f e s s io n a l  p eo p le  i s  c o n s id e ra b ly  h ig h e r. ( 3 2 % v s . 19% 

in  th e  P a i l ) , due l a r g e ly  to  th e  p re se n c e  o f th e  u n iv e r s i ty  s e n a to r s  and 

o f  o th e r  m id d le -c la s s  p r o f e s s io n a ls  who a re  a b le  to  combine t h e i r  occu­

p a t io n s  w ith  th e  l im i te d  demands o f  th e  S en a te  in  a  way n o t p o s s ib le  f o r  

P a i l  d e p u t ie s .

S u c c e s s fu l  c a n d id a te s  u s u a lly  have th e  su p p o rt o f  a  p o l i t i c a l  p a r ty ,  

th e  chances o f  e l e c t i o n  on a  p u re ly  v o c a t io n a l  p la n k  b e in g  s l i g h t .  Be­

cau se  o f th e  r u r a l  b i a s ,  t h a t  i s ,  o f  th e  c o n c e n tra t io n  o f m ost o f  th e  

e l e c t o r a t e  i n  l o c a l  governm ents, th e r e  i s  a  ten d en cy  tow ard  " lo c a l"  men 

b e in g  e le c te d .  To have a  l o c a l  fo llo w in g  g iv e s  a  c a n d id a te  a  head  s t a r t ,

b u t  v o c a t io n a l  prom inence f o r  th e  m ost p a r t  te n d s  to  be an i n c id e n ta l

223q u a l i f i c a t i o n  f o r  su c c e ss  m  e l e c t io n s .  ^ I n  S e n a te  p ro c e e d in g s , th e  

a r t i c u l a t i o n  o f  th e  v a r io u s  v o c a t io n a l  i n t e r e s t s  i s  s t r o n g e s t  i n  com m ittee, 

where o p in io n s  in d ep en d en t o f  th e  p a r t i e s  may be e x p re sse d . B ut in  th e  

a c tu a l  v o tin g  o f  l e g i s l a t i o n ,  i t  i s  th e  p a r t i e s  w hich r e t a i n  p re -em in en ce .

L e g is l a t iv e  F u n c tio n s

A ll  b i l l s  m ust be exam ined by b o th  houses o f  P a r lia m e n t b e fo re  th ey  

can  become law . As th e  Government c o n t r o ls  th e  m a jo r i ty  in  th e  S e n a te  a s  

w e ll  a s  th e  P a i l , th e  S e n a te  does o n ly  a s  much work on a  b i l l  a s  th e  r e s ­

p o n s ib le  M in is te r  c o n s id e rs  d e s i r a b le ;  in  t h i s  se n se  th e  S e n a te  i s  in  th e  

same r e l a t i o n  to  th e  Government a s  i s  th e  P a i l . Non-money b i l l s  a r e  some­

tim e s  s e n t  to  th e  S en a te  i n  an u n f in is h e d  s t a t e ,  so  t h a t  in  th e s e  circum ­

s ta n c e s  th e  upper house does m ost o f  th e  d is c u s s in g  and amending in v o lv e d  

in  t h e i r  p a s sa g e . A ccord ing  to  G arv in , th e  amendment p ro c e ss  in  b o th



H ouses i s  c o n t r o l le d  f a i r l y  c lo s e ly  by th e  r e s p o n s ib le  M in is te r s .  He 

t r a c e s  th e  amendment p ro c e s s  a s  fo llo w s :  amendments to  a  g iv en  b i l l  a r e  

p ro p o sed  by th e  le a d e r  o f th e  S e n a te ; th e s e  amendments u s u a l ly  o r ig in a t e  

from  th e  r e s p o n s ib le  m in is te r  o r ,  th ro u g h  him, from  th e  c i v i l  s e r v ic e ,  

th e  p a r ty ,  o r  on R ep o rt S ta g e  in  th e  S e n a te , from a d v ic e  g iv e n  by 

s e n a to r s  in  th e  form o f  amendments p ro p o sed  a t  e a r l i e r  s ta g e s  o f  th e  b i l l .  

G e n e ra l ly ,  Government amendments a r e  o f  a  te c h n ic a l  ty p e , w h ile  su b ­

s t a n t i v e  In d ep en d en t o r  O p p o s itio n  amendments a re  ta k e n  s e r io u s ly  i f  

th e y  e x h ib i t  th e  s o r t  o f e x p e r t  know ledge on th e  s u b je c t  m a t te r  which 

would ap p ea r  to  be a  h a llm a rk  o f  th e  second  cham bers under s tu d y . Amend­

m ents o f  t h i s  s o r t  g e n e r a l ly  r e s u l t  i n  a  s im i la r  Government amendment a t  

a  l a t e r  s ta g e .  O c c a s io n a lly , th e  o r ig i n a l  amendment w i l l  be a llo w ed  to  

s ta n d ,  b u t ,  in  g e n e ra l ,  i t  i s  f e l t  t h a t  r e fo rm u la t io n  o f  th e  amendment 

by p a r l ia m e n ta ry  d ra ftsm en  i s  p r e f e r r e d .  Much o f  th e  S e n a te 's  c o n t r i ­

b u t io n  to  th e  l e g i s l a t i v e  p ro c e s s  i s  made in  t h i s  m anner, and i t  can 

be c o n s id e ra b le .  F o r exam ple, s i x t y - f i v e  amendments were t a b le d  f o r  th e  

Com m ittee S ta g e  o f  th e  T ra n s p o r t  (No. 2) B i l l ,  1944. 'The B i l l  was de­

s ig n e d  to  s e t  up a  n a t io n a l  t r a n s p o r t  monopoly In  o rd e r  to  r e p la c e  th e  

r a i lw a y ,  tramway, and bus com panies. T h i r ty - th r e e  amendments w ere p ro ­

p o sed  by th e  Labour Governm ent, t h i r t e e n  by a  F in e  G ael s e n a to r ,  and 

th r e e  by a  r e p r e s e n ta t iv e  o f  th e  C a t t l e  T r a d e r 's  A s s o c ia t io n . On th e  

R e p o rt S ta g e , tw enty-tw o amendments w ere ta b le d  and tw en ty  w ere moved.

Ten w ere a c c e p te d , a l l  o f  w hich were p ro p o sed  by th e  Governm ent. B ut 

o f  th e s e  t e n ,  seven  were s u b s ta n t iv e  and had o r ig in a te d  in  amendments 

p ro p o sed  by L abour, F in e  G a e l , and N a tio n a l  U n iv e r s i ty  s e n a to r s .  But 

G arv in  n o te s  t h a t ,  more r e c e n t ly ,  s e n a to r s ' c o n t r ib u t io n s  do n o t  seem to  

be a s  s u b s t a n t i a l .  F o r in s ta n c e ,  w ith  re g a rd  to  th e  B ro a d c a s tin g
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A u th o r ity  B i l l ,  1959> w hich was in tro d u c e d  in  th e  S e n a te ,  t h i r t y - f i v e  

amendments w ere ta b le d  f o r  com m ittee s ta g e .  T w en ty -th ree  amendments were 

moved, and o n ly  th r e e  were s u c c e s s fu l  -  two Government amendments and one 

F in e  G a e l , and t h i s  was s u c c e s s fu l  due o n ly  to  a  t i e  d iv i s io n .  The F in e  G ael 

amendment was e l im in a te d  on R ep o rt S ta g e . At t h i s  s ta g e ,  two o th e r  amend­

m ents were a c c e p te d  from F in e  G a e l , b u t n e i th e r  was p a r t i c u l a r l y  im - 
224p o r t a n t .

N o n -p a r tis a n  b i l l s  can be d e a l t  w ith  f a i r l y  e f f e c t i v e l y  by th e  S e n a te ,

b u t b i l l s  w ith  s tro n g  p o l i t i c a l  im p l ic a t io n s  a re  u s u a l ly  p u t th ro u g h  by

th e  r e s p o n s ib le  m in is te r  w ith  l i t t l e  o r  no amendment. I n  th e  ca se  o f th e

R en t R e s t r i c t i o n s  (No. 2) B i l l ,  I9 6 0 , f o r t y  amendments were ta b le d .  F iv e

Government amendments were a c c e p te d , w h ile  a l l  b u t  two o f th e  re m a in d e r,
225w hich came from a l l  q u a r te r s  o f  th e  O p p o s itio n , w ere r e j e c t e d .  Govern­

ment m in i s t e r s ,  th e n , g e n e r a l ly  w i l l  a c c e p t a n y th in g  from th e  S e n a te  t h a t  

th e y  c o n s id e r  v a lu a b le ,  and w i l l  o c c a s io n a l ly  a c c e p t u n im p o rtan t amend­

m ents f o r  re a so n s  o f  t a c t .  As a  r u l e  o f  thumb, i t  can be s a id  t h a t  th e  

more p o l i t i c a l l y  c o n t r o v e r s ia l  a  g iv en  b i l l  may b e , th e  more l i k e l y  v o tin g  

w i l l  o ccu r on p a r ty  l i n e s .  The Government makes i t  a  p r a c t i c e  n e v e r  to  

p e rm it th e  S e n a te  to  f o rc e  i t  in to  a c c e p tin g  a n y th in g  u n le s s  th e r e  i s  

m assiv e  su p p o rt f o r  i t  e lse w h e re .

The p e rc e n ta g e  o f  non-money b i l l s  amended by th e  S e n a te  has v a r ie d  

anywhere from  8%-40%, w ith  th e  av erag e  b e in g  in  th e  20%-25% ra n g e . Money 

b i l l s  may n o t  be amended by th e  S e n a te , though  i t  may p a ss  recom m endations

in  them . I n  p r a c t i c e ,  such recom m endations have been made v ery  r a r e l y ,

226o n ly  fo u r  tim es  s in c e  1936- Money b i l l s  u s u a l ly  have a  lo n g  Second

S ta g e  ( i . e . ,  G en e ra l D ebate) i n  th e  S e n a te , u s u a l ly  becau se  o f  th o se  

s e n a to r s  whose t r a in in g  e n a b le s  them to  speak  a u t h o r i t a t i v e l y  on th e
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econom ic s i t u a t i o n ,  B ut th e  d e b a te  a lm o st n e v e r  le a d s  to  amendments in  

th e  S e n a te .  By c o n t r a s t ,  m ost com m ittee work done in  th e  S en a te  i s  

c u r s o ry ,  a s  money b i l l s  o r ig in a t e  in  th e  low er h o u se , and m ost background 

in v e s t ig a t io n  i s  done th e r e .  Committee work f o r  money b i l l s  i s  done by 

s p e c ia l  r a t h e r  th a n  s ta n d in g  com m ittees.

The S e n a te  has i n i t i a t e d  an in c r e a s in g  amount o f  G overnm ent-sponsored  

l e g i s l a t i o n  s in c e  19^ 7 , b u t th e s e  b i l l s  a re  on ly  a  sm a ll f r a c t i o n  o f  th e  

volume t h a t  i t  rev iew s from th e  P a i l ; u s u a l ly  o n ly  one o r  two S e n a te  b i l l s  

a r e  p a s se d  by th e  P a i l  each y e a r .  The ty p e  o f  b i l l s  i n i t i a t e d  a r e  

g e n e r a l ly  o f  a  t e c h n ic a l  o r  n o n - c o n tro v e r s ia l  n a tu r e ,  such  a s  th e  B road­

c a s t in g  A u th o r ity  B i l l ,  1959

In  th e  th r e e  second  cham bers a lre a d y  exam ined, i t  has  been seen  t h a t

a  m ajo r c o n t r ib u t io n  in  th e  l e g i s l a t i v e  p ro c e ss  h as  o c c u rre d  in  com m ittee.

Chubb n o te s  t h a t ,  due to  th e  r e l a t i v e l y  sm a ll s iz e  o f  th e  I r i s h  P a r lia m e n t 

-n  g e n e r a l ,  and o f  th e  S e n a te  i n  p a r t i c u l a r ,  th e r e  i s  ’’l i t t l e  need” f o r

s ta n d in g  com m ittees o f  th e  B r i t i s h  ty p e . C u r re n t ly ,  th e r e  i s  o n ly  one 

s c r u t in y  com m ittee in  th e  S e n a te , th e  Seanad S e le c t  Committee on S ta tu to r y  

In s tru m e n ts ,  e s ta b l i s h e d  in  19^8 and m odeled v e ry  c lo s e ly  ©n a  s im i la r  

House o f  Commons C o ^ i 't 't e e .  I t s  f u n c t io n  i s  to  examine o rd e rs  made under 

e n a b lin g  l e g i s l a t i o n  in  o rd e r  t h a t  such o rd e rs  do n o t ru n  c o u n te r  to  a 

number o f  c r i t e r i a  c o v e rin g  th e  u se  o f  pow ers, form , la n g u a g e , and pub­

l i c i t y .  B oth t h i s  com m ittee and th e  P a i l  Committee on P u b lic  A ccoun ts , 

th e  o n ly  two I r i s h  p a r l ia m e n ta ry  com m ittees o f any im p o rta n c e , p ro ceed  by 

w r i t t e n  and v e rb a l  in q u iry  and th e y  do q u e s tio n  c i v i l  s e r v a n ts ,  though  n o t 

u s u a l ly  m in i s t e r s .  N e ith e r  c om m ittee h as  any power ex ce p t t h a t  o f  r e p o r t ­

in g  to  th e  p a re n t  b o d ie s  w hich m ig h t, b u t u s u a lly  do n o t ,  d e b a te  t h e i r
220

r e p o r t s .  N e ith e r  i s  a llo w ed  to  q u e s tio n  p o l ic y .
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Chubb b e l ie v e s  t h a t  th e s e  com m ittees a r e  e f f e c t i v e  w ith in  t h e i r  

l i m i t a t i o n s ,  which a r e  c o n s id e ra b le .  In d e e d , th e y  a re  conducive to  more 

c a r e f u l  a d m in is t r a t io n ,  b u t coverage in  t h e i r  own f i e l d s  i s  f a r  from com­

p le t e  and he s u g g e s ts  t h a t  th e y  a r e  m ain ly  co n cern ed  w ith  form . A p p a re n tly  

th e y  a r e  n o t ,  n o r  w ere th e y  e v e r , in te n d e d  to  be a  means by which th e  

P a r lia m e n t may i n v e s t ig a t e  Government p o l ic y  o r  th e  e f f e c t iv e n e s s  o f 

e x e c u tiv e  a d m in is t r a t io n .  The p rob lem , a s  Chubb se e s  i t ,  i s  t h a t  no t r u l y  

e f f e c t i v e  com m ittee system  can be s e t  up u n le s s  th e  Government w ishes to  

se e  i t  i n i t i a t e d .  The P a r lia m e n t, u n l ik e  th e  U n ite d  S ta t e s  C o n g ress , has 

no w i l l  o f  i t s  own o r  c o n ce p tio n  o f i t s e l f  a s  a  body, in d ep en d en t o f th e  

G overnm ent, in te n d e d  to  be a  c o n s t i t u t i o n a l  in s tru m e n t p e rfo rm in g  fu n c t io n s  

t h a t  would invoke  c o n t r o l l in g  th e  e x e c u tiv e .

A no ther r e s t r a i n t  on th e  P a r l i a m e n t 's ,  and in  p a r t i c u l a r ,  th e  S e n a t e 's ,  

e f f e c t iv e n e s s  . l ie s  in  th e  a t t i t u d e  o f  th e  Members, e s p e c ia l ly  th e  O pposi­

t i o n .  Chubb a rg u e s  t h a t ,  a s  i n d iv id u a l s ,  m ost s e n a to r s  a re  u n ab le  to  

eq u ip  th em se lv es  a d e q u a te ly  f o r  th e  jo b . T r a d i t i o n a l ly ,  th e y  have been 

to o  p o o r ly  p a id  to  r e g a rd  t h e i r  o f f i c e  as  a  f u l l - t i m e  o c c u p a tio n , l e t  

a lo n e  to  employ s e c r e t a r i a l  a s s i s ta n c e .  In  1968, s a l a r i e s  were r a i s e d  to  

£2500 p e r  y e a r  f o r  members o f  th e  D a .il, and £1500 f o r  s e n a to r s ,  b o th  

s a l a r i e s  b e in g  s u b je c t  to  income t a x .  I n  a d d i t io n ,  th e y  have f r e e  t r a v e l  

betw een t h e i r  homes and th e  P a r lia m e n t a t  L e in s te r  House, and f r e e  p o s ta g e . 

B ut v e ry  few s e n a to rs  have even p a r t - t im e  s e c r e t a r i a l  h e lp ,  and h e lp  o f 

a  more p r o f e s s io n a l  n a tu r e  seems o u t o f  th e  q u e s t io n .  The O ire a c h ta s  

i t s e l f  i s  s u p p lie d  w ith  on ly  e ig h te e n  c le r k s  and a  l i b r a r y  s t a f f  o f  tw o,
229so t h a t  even o f f i c i a l  h e lp  w ith  o rg a n iz e d  r e s e a r c h  i s  ex trem ely  l im i te d .

In  f o r e ig n  a f f a i r s , a  Government i s  g e n e r a l ly  e x p ec ted  to  have a  much 

f r e e r  hand th an  in  d o m estic  l e g i s l a t i v e  m a tte r s  and t h i s  i s  r e f l e c t e d
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i n  I r e l a n d  a s  e lse w h e re . One o f  th e  more im p o rta n t  c o n s id e ra t io n s  con ­

f r o n t in g  th e  R ep u b lic  o f  I r e l a n d  i n  r e c e n t  y e a rs  h as  been th e  q u e s tio n  o f  

e n try  in to  th e  Common M arket. I n  1971-72 , b o th  Houses o f  P a r lia m e n t met 

to  c o n s id e r  a  Government W hite P ap e r e n t i t l e d ,  "Membership o f  th e  European 

Com m unities: Im p l ic a t io n s  f o r  I r e l a n d . "  T ha t th e  Government f e l t  t h a t  

a p p ro v a l from th e  P a i l  was o f  g r e a t e r  im p o rtan ce  th a n  th e  S en a te  i s  made 

m a n ife s t  in  th e  g r e a t e r  amount o f  tim e  and e f f o r t  made by th e  Government 

in  th e  P a i l  d e b a te s . The P a i l  met o v er a  p e r io d  o f  ro u g h ly  te n  months 

and d ev o ted  a  t o t a l  o f  535 pages i n  i t s  O f f i c i a l  R ep o rt to  d e b a te  o f  th e  

W hite P ap e r. Among o th e r s  p r e s e n t  f o r  th e  d e b a te  w ere th e  Prim e M in is te r ,  

Mr. John Lynch, th e  M in is te r  o f  E x te rn a l  A f f a i r s ,  D r. P a t r i c k  H i l l a r y ,  and 

th e  M in is te r  o f  I n d u s t r y  and Commerce, Mr. P a t r ic k  L a lo r .  In  c o n t r a s t ,  th e  

S e n a te  met f o r  a t o t a l  o f  12 h o u rs  and m in u tes  o v er a  p e r io d  o f two 

d a y s , and d ev o ted  163 pages on i t s  O f f i c i a l  R ep o rt to  d e b a tin g  the , W hite 

P a p e r . No m in is te r s  were p r e s e n t  d u r in g  th e  d e b a te , and o n ly  one Labour

s e n a to r  b o th e re d  to  speak  in  o p p o s it io n .  I n  b o th  H ouses, th e  m otion to
230ta k e  n o te  o f  th e  W hite P ap er was p a s se d .

The Government i s  p a r t i c u l a r l y  an x io u s  to  have i t s  l e g i s l a t i o n  d e a l t

w ith  on th e s e  th r e e  o c c a s io n s :  l )  d u r in g  tim es  o f  u n ex p ec ted  em erg en cies;

2) p e r io d s  b e fo re  and a f t e r  a  G en era l E le c t io n ;  and 3 ) th e  p e r io d  le a d in g

up to  th e  Summer R ecess . T h is  l a s t  p e r io d  i s  th e  m ost im p o r ta n t.  The

P a i l  would th e n  have to  be reco n v en ed , a  p r a c t i c e  w hich has n e v e r

o c c u rre d . The number o f  b i l l s  d e a l t  w ith  in  t h i s  m anner has ran g ed  from

23126^ to  5 ^  in  r e c e n t  y e a rs ,. A ty p i c a l  example o f  t h i s  s o r t  o f  p r a c t i c e  

o c c u rre d  i n  1961, w ith  th e  p a ssa g e  o f  n in e te e n  b i l l s ,  in c lu d in g  th e  

F in a n c e  and A p p ro p ria tio n  B i l l ,  p r i o r  to  th e  Summer R e c ess . A m otion was 

p a sse d  to  ta k e  th e  b u s in e s s  " . . . a s  on th e  O rder P ap er -  Numbers 1 to  9



125

i n c l u s i v e . "  The a t t i t u d e  o f  th e  Government L eader in  th e  S en a te  was a s  

fo llo w s :

"We have a  jo b  to  do w hich h as  been p re s e n te d  to  us by 
P a i l  E ire a n n  and we have to  do i t .  The le n g th  o f  tim e i t  
w i l l  ta k e  to  do i t  w i l l  d e p e n d .. .o n  th e  members o f  th e  House, 
th e  number who w i l l  sp eak , and th e  le n g th  o f t h e i r  s p e e c h e s ."2 3 2

S i tu a t io n s  such  a s  t h i s  have le d  to  sh a rp  c o m p la in ts  by o p p o s it io n  sp e a k e rs

in  th e  S e n a te .

The P a i l  n o rm a lly  m eets on more th a n  se v e n ty  days a  y e a r ,  w hich i s

ro u g h ly  th r e e  tim es  a s  o f te n  a s  does th e  S e n a te . D a ily  s i t t i n g s  te n d  a ls o

to  be lo n g e r  th a n  th e  S e n a te ’s ,  b e in g  on th e  av e rag e  n e a r ly  fo u r  tim es  as

233many h o u rs  p e r  y e a r  as  th e  S e n a te . S e n a to rs  a r e ,  a s  a l lu d e d  to  e a r l i e r ,  

b a s i c a l l y  p a r t - t im e  l e g i s l a t o r s  and can n o t g iv e  e x t r a  days a  week to  l e g i s ­

l a t i v e  b u s in e s s ,  p r e f e r r in g  to  s i t  l a t e  r a t h e r  th a n  to  m eet a g a in  in  th e  

same week.

G e n e ra l ly ,  a  busy p e r io d  i s  m arked by th e  S e n a te ’s m ee tin g  tw ice  o r

more a  week, e s p e c ia l ly  i f  th e  s i t t i n g s  a re  l a t e r  th a n  u s u a l .  A tten d an ce

r a t e s  a t  th e S e n a te  a re  u s u a l ly  h ig h e r  th a n  th o se  a t  th e  P a i l , and i t  i s

r a r e l y  n e c e s s a ry  to  coun t a  quorum. A tten d an ce  a v e ra g e s  around  f o r t y - s i x ,

w ith  th e  lox^est f ig u r e s  found u s u a l ly  i n  J u ly  w ith  th e  approach  o f  summer

r e c e s s .  Numbers u s u a lly  v ary  from th e  m i d - f i f t i e s  to  th e  low er tw e n t ie s ,
234w ith  c r i t i c a l  v o te s  and im p o rta n t b u s in e s s  sen d in g  up th e  a t te n d a n c e . ^

Some s e n a to r s  have c o n s ti tu e n c y  work s im i l a r  to  a  P a i l  d ep u ty , as  t h e i r

s e a t s  do n o t depend as  h e a v i ly  on p le a s in g  t h e i r  c o n s t i t u e n t s ,  due to  th e

c o m p lica te d  v o tin g  p ro c e d u re . The burden  o f  t h i s  s o r t  o f  work i s  uneven,
235i n  f a c t  some u n iv e r s i ty  s e n a to r s  have com plained  o f  b e in g  underw orked.

C o n clu sio n

I n  a  f e d e r a l  s t a t e  th e  upper house i s  a b le ,  a t  l e a s t  in  th e o ry ,  to  

p ro v id e  f o r  th e  r e p r e s e n ta t io n  o f  th e  u n i t s  o f  f e d e r a t io n .  I n  a  u n i ta r y
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s t a t e ,  t h i s  r e p r e s e n ta t iv e  r o l e  i s  u n n e c essa ry  and th e  second  chamber i s  

p la c e d  in  a  much more ambiguous p o s i t i o n ,  p a r t i c u l a r l y  when th e r e  i s  no 

a r i s to c r a c y  whose i n t e r e s t s  may be th o u g h t o f  a s  n eed in g  d e fe n se  a lo n g  

th e  l i n e s  o f  th e  B r i t i s h  n o b i l i t y .  G arv in  s u g g e s ts  t h a t  in  a  s t a t e  such  

a s  I r e l a n d ,  th e  u p p er house m ust p la y  a  r o l e  o th e r  th an  a r e p r e s e n ta t iv e  

one i f  i t  i s  to  have any s o r t  o f  m ean in g fu l re a so n  f o r  i t s  e x is te n c e ;  

th e  " r e p r e s e n ta t iv e "  c h a r a c te r  o f  v o c a tio n a lism  b e in g  a  s u b o rd in a te  

elem ent o f i t s  m ake-up. G arv in  a rg u e s  t h a t  th e  S e n a te  f a i l s  to  r e p r e s e n t  

i t s  v o c a t io n a l  e lem en ts  b ecause  i t s  " c la s s e s "  do n o t r e p r e s e n t  c o h e re n t
236groups.*" A p p a re n tly , th e  o n ly  s ig n i f i c a n t  m anner in  which S en a te  

r e p r e s e n ta t io n  d i f f e r s  from  t h a t  o f  th e  P a i l  i s  t h a t  s e n a to r s  te n d  to  

be b e t t e r  e d u ca ted  and to  come more o f te n  from  th e  r u r a l  d i s t r i c t s .

In  r e g a rd  to  i t s  l e g i s l a t i v e  p erfo rm an ce , th e  S e n a te  i s  a t  i t s  

b e s t  when in v o lv e d  in  b a s ic a l ly  n o n - c o n tro v e r s ia l  b i l l s , where i t  i s  

a b le  to  make te c h n ic a l ,  a s  opposed to  s u b s t a n t i a l ,  amendments, 

a  p o s i t io n  r e f l e c t e d  in  a l l  o f  th e  s u c c e s s fu l  second  cham bers under 

s tu d y . S e n a to rs  te n d  to  show th e  m ost independence  from  t h e i r  p a r t i e s  

d u r in g  d is c u s s io n  and d e b a te ; p a r ty  s t r e n g th s  a re  r e f l e c t e d  f a i r l y  

a c c u r a te ly  d u rin g  d iv i s io n s .  M oreover, th e  S e n a te  i s  more l i k e l y  to  

re sem b le  th e  P a i l  in  i t s  v o tin g  th e  more c o n t r o v e r s ia l  th e  i s s u e  which 

f a c e s  i t .  The s e n a te  i s  n o t u n s u ite d  to  i t s  r o l e  a s  a  r e v i s in g  assem b ly , 

b u t i t  i s  in c a p a b le  o f  a c t in g  in d e p e n d e n tly  a lo n g  A u s t r a l ia n ,  o r  even 

C an ad ian , l i n e s .

Chubb c i t e s  th r e e  re a so n s  f o r  th e  la c k  o f  p r e s t i g e  and th e  s u b o rd i­

n a te  s t a t u s  o f th e  S e n a te  in  I r i s h  law and p r a c t i c e .  F i r s t ,  th e  S e n a te  

c o n ta in s  no .m in is te r ,, even though  by law i t  i s  p e rm it te d  a  maximum o f  

tw o. T h is  can p ro b ab ly  be l in k e d  to  th e  p a r l ia m e n ta ry  n o t io n ,  common
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to  Canada and B r i t a i n ,  and to  a  l e s s e r  e x te n t ,  A u s t r a l i a ,  t h a t  m i n i s t r i e s

sh o u ld  be r e s p o n s ib le  to  t h a t  house m ost d i r e c t l y  r e p r e s e n ta t iv e  o f  th e

p o p u la r  w i l l .  Only once s in c e  th e  e s ta b lis h m e n t o f  th e  I r i s h  R e p u b lic

h as  a  m in is te r  s a t  in  th e  S e n a te ,  and t h i s  S i tu a t io n  o c c u rre d  due on ly

to  th e  f a c t  t h a t  he had been d e fe a te d  in  a  P a i l  e l e c t i o n .  Second, th e

S e n a te 's  b u s in e s s  in  s u b o rd in a te  to  th e  P a i l , a s  c h a r a c te r iz e d  by th e

e n d -o f - s e s s io n  ru sh  o f  b i l l s ,  n o t  uncommon, i t  a p p e a rs , among W estm in ste r

model d em o crac ies . T h ird , i t s  c o n s id e ra t io n  o f  b i l l s  i s  o c c a s io n a l ly

d e la y e d , i n t e r r u p te d ,  o r  im p a ire d  by th e  f a i l u r e  o f m in is te r s  to  a t t e n d

i t s  s i t t i n g s  as  a r ra n g e d . Added to  t h i s  a r e  th e  l e g a l  l i m i t a t i o n s  to  th e

S e n a te ’s  pow ers. I t  can d e la y  money b i l l s  f o r  o n ly  21 d ay s , and a l l
237o th e r  b i l l s  f o r  one hundred  and e ig h ty  days o f  p assag e  by th e  P a i l . ^

Chubb s e e s  t h i s  a s  a v io io u s  c i r c l e :  b ecau se  th e  S e n a te  i s  G overnm ent-

c o n t r o l l e d ,  i t  can n o t i n s i s t  on a  more a c t iv e  l e g i s l a t i v e  r o l e ;  becau se  

i t  can n o t become more a c t i v e ,  i t  can n o t s u c c e s s f u l ly  se e k  independence 

from  th e  Government o f  th e  day.

G arv in  c o n s id e rs  many o f  th e s e  problem s to  be mere e x a g g e ra tio n s  o f 

th e  p rob lem s f a c in g  p a r l ia m e n ts  in  g e n e ra l :  nam ely, t h a t  power te n d s  to

move, tow ard  th e  c e n t r a l  governm ent, and i t  i s  th e r e f o r e  d i f f i c u l t  f o r  

members o f  P a r lia m e n t to  com pete w ith  th e  c i v i l  s e rv ic e  f o r  th e  a t t e n t i o n  

o f  th e  governm ent m i n i s t r i e s .  G a rv in 's  s o lu t io n  i s  to  remove any p re te n s e  

o f  p o l i t i c a l  power from th e  second  chamber and c o n v e r t i t  i n to  a  house 

c o n ta in in g  " j u d i c i a l ,  academ ic, v o c a t io n a l ,  and a d m in is t r a t iv e "  e x p e r t i s e .  

The m ethod o f  s e le c t io n  would become i r r e l e v a n t ,  a s  i t s  power would 

d e r iv e  from  th e  p r e s t i g e  and knowledge o f  i t s  m em bership r a t h e r  th a n
o Op

from  any i l l u s i o n s  o f p o p u la r , p a r t i s a n ,  o r  v o c a t io n a l  r e p r e s e n ta t io n .  ^

By c r e a t in g  an upper house which h as  no l e g i s l a t i v e  power o f  i t s
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o f  L o rd s , t h a t  i s ,  i t  r a r e l y  a c t s  in d e p e n d e n tly  o f  th e  G overnm ent.

As su ch , w h atev er s t r e n g th  th e  I r i s h  S e n a te  h as  d e r i v e s . i n  a  v e ry  r e a l  

way "from  i t s  w eakness."  However, a n o th e r  so u rc e  o f • s t r e n g th  which th e  

L ords p o s se s s  and th e  S e n a te  la c k s  i s  th e  p r e s t i g e  which has enveloped  

th e  L o rd s , due in  la r g e  p a r t  to  i t s  lo n g  h i s to r y  and th e  n a tu r a l  e v o lu t io n  

o f  B r i t i s h  p o l i t i c s .  The p r e s e n t  S e n a te  o f  th e  I r i s h  R ep u b lic  ap p e a rs  

to  be f ig h t in g  th e  s p e c t r e  o f  a p p e a r in g  so weak a s  to  be u n n e c e s sa ry .

Added to  t h i s  i s  th e  v ery  r e a l  problem  o f  what would become o f  th e  

S e n a te  i f  i t  made any r e a l  a tte m p t to  a s s e r t  i t s e l f .  O c c a s io n a lly , 

a b o l i t i o n  o f  th e  C anadian S e n a te  has been p ro p o sed , b u t i t  i s  g e n e r a l ly  

v iew ed a s  an i d l e  t h r e a t .  I n  I r e l a n d ,  th e  p o s s i b i l i t y  o f  th e  a b o l i t i o n  

o f  th e  S e n a te  i s  h i s t o r i c a l l y  a  v e ry  r e a l  one. The f i r s t  S en a te  o f  th e  

I r i s h  F ree  S t a t e  was a b o lis h e d  by De V a le r a ' s F ian n a  F a i l  p a r ty  l a r g e ly  

b ecau se  i t  e x h ib i te d  an independence w hich De V a le ra  f e l t  would i n t e r f e r e  

w ith  h i s  p o l i c i e s .  The S en a te  o f  th e  F re e  S t a t e  was ag reed  to  a s  a  

c o n d it io n  to  win th e  su p p o rt o f  th e  U n io n is t  m in o r i ty  in  th e  S o u th , and 

De V a le ra  f e l t  t h a t  th e  a b o l i t i o n  o f  th e  o r ig i n a l  S e n a te  o f  th e  F ree  

S t a t e ,  and i t s  rep lacem en t by a  S e n a te  whose co m p o sitio n  and method 

o f  s e le c t io n  was to  p rove i d e n t i c a l  to  t h a t  o f  th e  R e p u b l ic 's ,  was 

n e c e s s a ry  in  o rd e r  to  d is s o lv e  th e  C om m onw ealth-associated  F re e  S ta t e  

and s e t  up th e  in d ep en d en t R ep u b lic .

The S e n a te  o f  th e  I r i s h  R ep u b lic  th e n , i s  w alk in g  a  t h in  l i n e .

T here e x i s t  th e  d u a l p o s s i b i l i t i e s  o f  a b o l i t i o n  due e i t h e r  to  to o  much 

w eakness o r  to o  much s t r e n g th .  I n  th e  fo llo w in g  c h a p te r ,  th e s e  two 

p o s s i b i l i t i e s  w i l l  be exam ined in  th e  c a se  o f  "the o r ig i n a l  F re e  S ta te  

S e n a te ,  w hich was d is s o lv e d  due to  i t s  a t te m p ts  to  e x e r c is e  i t s  r i g h t
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to  d e la y  l e g i s l a t i o n  p a sse d  by th e  P a i l , and in  th e  c a se  o f  th e  L e g i­

s l a t i v e  C ouncil o f  New Z e a lan d , which was a b o lis h e d  on Ja n u a ry  1, 1951> 

a lm o st l i t e r a l l y  because  i t  had n o th in g  to  do.
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CHAPTER V

TWO INSTANCES OF THE FAILURE OF BICAMERALISM 

In tr o d u c t io n

On May 29, 1936, th e  G o v ern o r-G en era l o f  th e  I r i s h  F re e  S ta te  s ig n e d  

in t o  law  th e  B i l l  o f A b o li t io n  w hich e l im in a te d  th e  F re e  S t a t e  S e n a te  and 

ended th e  f i r s t  a tte m p t a t  modem I r i s h  b ic am e ra lism . N ea rly  f i f t e e n  

y e a r s  l a t e r ,  Jan u a ry  1 , 1951* bhe L e g is la t iv e  C o u n c il o f  New Z ealand  met 

a  s im i l a r  f a t e .

B ut w h ile  th e  f a t e s  o f  th e  two cham bers were s im i l a r ,  th e  re a so n s  f o r

t h e i r  dem ise were a lm o st e n t i r e l y  a t  v a r ia n c e :  th e  L e g is l a t iv e  C ouncil had

become de f a c to  m oribund by 1890, and a b o l i t i o n  had  been p roposed  by th e
_ 239L ib e r a l  P a r ty  as  e a r ly  as  1893* By c o n t r a s t ,  th e  F re e  S t a t e  S e n a te  to o k  

"an  a c t i v e ,  in d ep e n d e n t, and e f f e c t i v e  p a r t  in  p u b lic  a f f a i r s . "240 I t s  

a b o l i t i o n  can be t r a c e d  d i r e c t l y  to  Prim e M in is te r  Eamon De V a le r a ’s 

d i s t a s t e  f o r  a  S e n a te  designed ' to  p r o te c t  c l a s s  i n t e r e s t s  and a  p o l i t i c a l  

m in o r i ty ,  in .  o rd e r  to  in s u r e  t h e i r  p o l i t i c a l  c o -o p e ra t io n  in  th e  fo rm a tio n  

o f  th e  F re e  S ta t e .  O r ig in a l ly ,  De V a le ra  and h i s  fo l lo w e rs  had b o y c o tte d  

b o th  th e  S e n a te  and th e  P a i l , a lth o u g h  e v e n tu a l ly ,  u s in g  th e  p a r ty  name 

o f  F ia n n a  F a i l ,  De V a le ra  and h i s  fo llo w e rs  to o k  t h e i r  s e a t s  in  th e  F ree  

S t a t e  P a r lia m e n t in  1927. The a t t i t u d e  o f  F ia n n a  F a i l  and , i n  a l l  p ro b ­

a b i l i t y ,  De V alera ,, was s t a t e d  b lu n t ly  by a  F ia n n a  F a i l  s e n a to r :

" I  say  f o r  m y se lf , and I  th in k  I  can say  f o r  ev ery  
member o f  t h i s  P a r ty  , t h a t  we came in to  ( th e  S e n a te )  on 
th e  i n v i t a t i o n  o f  th e  P a r ty .  When I  came in  h e re ,  I  came 
i n  on th e  d e f i n i t e  u n d e rs ta n d in g  t h a t ,  wheg^Jhe tim e  a ro s e ,
I  was to  do my b i t  to  w reck t h i s  h o u se . . . "

However, c r i t i c i s m  o f  th e  S e n a te  was n o t l im i te d  to  F ia n n a  F a i l .

M in is te r s  o f  Prim e M in is te r  G osg rav e’s p a r ty ,  Cumann n a  n G aed h ea l, were

132
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known to  have c o n s id e re d  th e  S e n a te  a  n u is a n c e , and th e  Labour P a r ty ,

w h ile  su p p o rtin g  th e  p r in c ip a l  o f  b ic am e ra lism , was n e v e r  e n th u s i a s t i c
242a b o u t th e  F re e  S ta t e  S e n a te .

The c irc u m sta n c e s  su rro u n d in g  th e  d i s s o lu t io n  o f  th e  two cham bers 

a r e  so d i f f e r e n t  a s  to  w a rra n t t h e i r  b e in g  t r e a t e d  s e p a r a te ly ,  a lth o u g h  

in  th e  co n c lu d in g  c h a p te r  th e  problem s o f  th e  two h o u ses  w i l l  he con­

s id e r e d  in  l i g h t  o f  second cham bers in  g e n e ra l .

REPRESENTATIVE FUNCTIONS 

The I r i s h  F ree  S t a t e  S en a te  

U n t i l  th e  s ig n in g  o f th e  A n g lo - I r is h  T re a ty  w hich c r e a te d  th e  I r i s h  

F re e  S ta t e  in  1922, P a i l  E ir e a n n , th e  p a r lia m e n t which th e  I r i s h  N a t io n a l ­

i s t s  had  e s ta b l i s h e d  in  Ja n u a ry  1919, fu n c tio n e d  a s  a  u n icam era l l e g i s ­

l a t u r e .  M ansergh p o in ts  c u t  t h a t  t h i s  was as  much a  m a tte r  o f  conven ience  

a s  o f  p r in c ip l e ,  y e t  th e  n e t  r e s u l t  was to  le a v e  a  " h e r i t a g e  o f  h o s t i l i t y "  

among th e  more extrem e R ep u b lican s  tow ards th e  new second  chamber im posed 

by th e  t r e a t y .  F u rth e rm o re , th e  e s ta b lis h m e n t o f  a  second  chamber in  th e  

F re e  S ta te  was d e te rm in ed  n o t  so much by c o n s t i t u t i o n a l  th e o ry  a s  by an 

a s su ra n c e  g iv en  by th e  Chairman o f  th e  I r i s h  Peace d e le g a t io n  to  th e  

to  th e  S o u th e rn  U n io n s its  and to  th e  B r i t i s h  Government t h a t  a  second  

chamber would be in c lu d e d  in  th e  L e g is la tu r e ,  and to  a s s u re  f u l l  o r

even s p e c ia l  r e p r e s e n ta t io n  to  th e  U n io n is ts ,  th e  P r o te s t a n t  m in o r i ty  in
243so u th e rn  I r e l a n d ,  a t  l e a s t ,  a c c o rd in g  to  M ansergh. The U n io n is ts

demanded an Upper House, s h e l t e r e d  from th e  d i r e c t  p la y  o f  u n iv e r s a l  

s u f f r a g e ,  which would p ro v id e  an e s s e n t i a l  b a r r i e r  to  d em o cra tic  

n a t io n a l is m  and would s a fe g u a rd  t h e i r  i n t e r e s t s .  They b e l ie v e d  t h a t  a 

n a t i o n a l i s t  assem bly  m ight d e s tro y  th e  r i g h t s  and c o n f i s c a te  th e  p ro p e r ty  

o f  th e s e  r e p r e s e n ta t iv e s  o f  th e  o ld  A n g lo - I r is h  a scen d an cy .
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A c o n s e rv a t iv e  S e n a te , th e n , was to  s e rv e  a s  a  s in e  qua non f o r  th e

a c c e p ta n c e  o f  th e  P o m in io n -s ta tu s  F re e  S t a t e  by th e  e x -U n io n is ts .  I t

was to  be no easy  t a s k  to  r e c o n c i le  t h i s  g u a ra n te e  w ith  th e  demand o f

o th e r  i n t e r e s t s  f o r  a d em o c ra tic  S e n a te . O pin ion  was to  become more

244d iv id e d  on th e  q u e s tio n  o f th e  powers of. th e  second  cham ber.

A lth o u g h , a s  w i l l  be se e n , no p r o te c t io n  o f  th e  U n io n is ts  was g iv e n  in

th e  C o n s t i tu t io n .

As n o te d  in  th e  p re v io u s  c h a p t e r , . th e  problem  o f  th e  co m p o sitio n

o f  second  cham bers i s  p ro v id e d  w ith  a  r e l a t i v e l y  s im p le  s o lu t io n  i n  f e d e r a l

s t a t e s .  I n  a  u n i ta r y  s t a t e ,  r e g io n a l  form s o f r e p r e s e n ta t io n  a r e  l e s s

p r a c t i c a b l e  th a n  in  a  s t a t e  w hich i s  f e d e r a l ,  and th r e e  c h o ic e s  w ere l e f t

to  th e  fra m e rs  o f  th e  F re e  S t a t e  C o n s t i tu t io n ;  n o m in a tio n , e l e c t io n  by

u n iv e r s a l  s u f f r a g e ,  and i n d i r e c t  e l e c t io n .  F o r M ansergh, no m in a tio n

p re s e n te d  an abundance o f  a t t r a c t i o n s  a s  w e ll  a s  In s u p e ra b le  d i f f i c u l t i e s .

I t  w ould have p ro v id e d  a  m ethod by w hich p e rso n s  o f  d i s t i n c t i o n  m ight se rv e

in  governm ent, y e t  such a  m ethod would have ten d ed  to  s tr e n g th e n  th e

e x e c u tiv e  a t  th e  expense o f  th e  l e g i s l a t u r e .  The exam ple o f  th e  S e n a te

i n  Canada was c i t e d .  However, owing to  th e  p e c u l i a r  c irc u m sta n c e s  e x i s t in g

in  th e  F ree  S t a t e  in  1922, n o m in a tio n  p ro v id e d  a  " re a d y  lo o p h o le  f o r
245escap e"  from th e  problem s o f  co m p o sitio n .

An in te r im  S e n a te  was composed o f  t h i r t y  members nom inated  by th e  

P r e s id e n t  o f  th e  E x e cu tiv e  C o u n c il ( th e  Prim e M in i s t e r ) ,  and t h i r t y  

e le c te d  by th e  P a i l . T h is  p r o v is io n a l  m ethod o f  com posing th e  S e n a te  i s  

o f  i n t e r e s t  i n  t h a t  th e  P a i l  r e s o lv e d  t h a t  th e  P r e s id e n t ,  in  s e le c t in g  

h i s  nom inees, sh o u ld  c o n s u lt  n o n - p o l i t i c a l  i n t e r e s t s .  T h is  i l l u s t r a t e s  

th e  t r e n d  o f  I r i s h  p o l i t i c a l  th o u g h t th o u g h t r e g a rd in g  th e  c o n s tr u c t io n  

o f  th e  S e n a te . I t  exposes th e  s tro n g  in f lu e n c e  e x e rc is e d  by th e  id e a
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o f  v o c a t io n a l  o r  f u n c t io n a l  r e p r e s e n ta t io n ,  which would become more 

e v id e n t  when th e  F re e  S t a t e  was abandoned in  fa v o r  o f  th e  R e p u b lic .

Of th e  t h i r t y  members to  be nom inated  by th e  P r e s id e n t ,  f i f t e e n ,  to  

be s e le c te d  by l o t ,  w ere to  h o ld  o f f i c e  f o r  th e  f u l l  term  o f  tw elv e  

y e a r s ,  and th e  rem a in in g  f i f t e e n  f o r  s ix  y e a r s .  Of th e  t h i r t y  members 

to  be e le c te d  by th e  P a i l  ( v o tin g  on th e  p r in c ip l e  o f  p r o p o r t io n a l  

r e p r e s e n ta t i o n ) ,  th e  f i r s t  f i f t e e n  were to  h o ld  o f f i c e  f o r  n in e  y e a r s ,  

and th e  second f i f t e e n  f o r  th r e e  y e a r s .  F o r th e  p u rp o se  o f  th e  f u tu r e  

t r i e n n i a l  e le c t io n s  to  th e  perm anent S e n a te , th e  whole co u n try  was to  

form  a  s in g le  e l e c t o r a l  a r e a ,  and e le c t io n s  were to  be h e ld  a c c o rd in g  

to  th e  p r in c ip l e  o f  p r o p o r t io n a l  r e p r e s e n ta t io n .  The e l e c to r a t e  was to  

c o n s i s t  o f  a i l  c i t i z e n s  over t h i r t y  y e a rs  o f  age who com plied  w ith  th e  

p ro v is io n s  o f  th e  p r e v a i l in g  e l e c t o r a l  law s. Each T r ie n n ia l  E le c t io n  

was to  be from a  p a n e l composed o f  th r e e  tim es  a s  many q u a l i f i e d  p e rso n s  

a s  th e r e  were members to  be e le c te d ,  o f  whom tw o - th i r d s  were to  be nomi­

n a te d  by th e  P a i l  and o n e - th i r d  by th e  S e n a te , p lu s  su ch  fo rm er s e n a to rs
246a s  d e s ir e d  to  be in c lu d e d  in  th e  n o m in a tin g  p a n e l.

The C o n s t i tu t io n  o f  th e  I r i s h  F re e  S t a t e ,  which gave i t  Pom inion 

s t a t u s  in  th e  B r i t i s h  Em pire, went in to  e f f e c t  on December 6 , 1922.

At th e  m eeting  o f  th e  P a i l  h e ld  t h a t  day , Liam C osgrave was e le c te d  

P r e s id e n t  o f  th e  E x e c u tiv e  C o u n cil w ith o u t o p p o s it io n . On th e  same day 

he announced to  th e  -^ouse h i s  n o m in a tio n s  f o r  th e  S e n a te . S ix te e n  o f 

th e  t h i r t y  have been d e s c r ib e d  a s  b e lo n g in g  to  th e  c l a s s  known as  

S o u th e rn  U n io n is ts ,  among them Mr. Andrew Jameson and Mr. Henry G u in ess , 

b o th  from  im p o rta n t brew ing f a m i l i e s ,  and d i r e c to r s  o f  th e  Bank o f  

I r e l a n d .  I n  th e  rem ain in g  f o u r te e n ,  commerce and a d m in is t r a t io n  were 

r e p re s e n te d ,  a s  w e ll  a s  r e g io n a l  i n t e r e s t s .  Mr. J . C.  Pow dall and Mr.
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Benjam in Houghton were w e ll  known f ig u r e s  i n  com m ercial c i r c l e s  in  so u th e rn  

I r e l a n d .  A lthough  O 's u l l iv a n  a f f i rm s  t h a t  th e  q u a l i t y  o f  th e  l i s t  was 

above c r i t i c i s m ,  he n o te s  t h a t  i t  d id  n o t  c o n ta in  th e  name o f  a  s in g le  

law y er, M oreover, th e  l e g a l  e lem en t was m iss in g  from  th e  e le c te d  h a l f  

o f  th e  S e n a te , and would rem ain  so f o r  th e  f i r s t  y e a r  o f  i t s  e x is te n c e  

u n t i l  th e  c o -o p tio n  o f Mr. S.L.  Brown, K . C . , th e  acknow ledged le a d e r  o f 

th e  B ar. I t  sh o u ld  be o f  i n t e r e s t  th e n , to  n o te  t h a t  a t  i t s  in c e p t io n

247th e  S en a te  was han d icap p ed  by th e  la c k  o f  l e g a l  knowledge among i t  members.

F o r th e  t h i r t y  members to  be e l e c te d  by th e  P a i l , th e  system  o f  p ro p o r­

t i o n a l  r e p r e s e n ta t io n  was ad o p ted  a s  was t h a t  o f  th e  s in g le  t r a n s f e r a b l e  

v o te ,  w ith  c e r t a i n  m o d if ic a t io n s  re n d e re d  n e c e s sa ry  by re a so n  o f  th e  

e l e c to r a t e  b e in g  so sm all and th e  number to  be e le c te d  r a t h e r  l a r g e .

A ccord ing  to  0 ’s u l l i v a n , th e  e l e c t io n  c o n ta in e d  many e lem en ts  o f  f a r c e , 

b u t th e  blame f o r  t h i s  i s  a t t r i b u t a b l e  n o t  so much to  th e  e l e c t o r a l  

system  a s  to  th e  c irc u m sta n c e s  o f  th e  tim e . I n  th e  f i r s t  p la c e ,  o f  a 

t o t a l  P a i l  m em bership o f  128, o n ly  86 had  tak en  t h e i r  s e a t s .  Most o f  

th e  r e s t  were a n t i - T r e a ty  s u p p o r te r s  o f  Pe V a le ra  and o th e r s  had been 

'k i l l e d  on b o th  s id e s  o f  th e  C iv i l  War. Of th e  e ig h ty - s ix  who s a t  in  

th e  P a l l ,  f i v e ,  f o r  v a r io u s  r e a s o n s ,  d id  n o t v o te ,  so t h a t  th e  e f f e c t iv e  

e l e c t o r a t e  was red u ced  to  e ig h ty -o n e . N ex t, i t  sh o u ld  be bo rne  in  mind 

■that, w ith  th e  e x c e p tio n  o f  th e  Labour P a r ty ,  th e r e  were no p o l i t i c a l  

p a r t i e s  i n  any s t r i c t  sen se  in  th e  P a i l . The main body c o n s is te d  o f 

ro u g h ly  f i f t y  s u p p o r te r s  o f  A rth u r  G r i f f i t h  and Micha ©l C o l l in s  

who gave t h e i r  g e n e ra l  s u p p o r t  to  C osgrave now t h a t  t h e i r  two le a d e r s  

w ere dead , b u t no m i n i s t e r i a l  p a r ty  had  y e t  d ev elo p ed  from them . The 

I n t e r a c t i o n  o f  th e s e  and o th e r  f a c t o r s  made th e  e l e c t io n  "one o f  th e  m ost 

rem a rk a b le  e v e r  to  have been h e ld  u n d er p ro p o r t io n a l  r e p r e s e n ta t i o n ."
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The e l e c to r s  numbered e ig h t-o n e  and th e r e  were 113 c a n d id a te s  f o r  t h i r t y  

s e a t s .  The f i r s t  p re fe re n c e s  were d i s t r i b u t e d  a s  fo llo w s :

C an d id a te s  w ith  fo u r  f i r s t  p re fe r e n c e s  1

C an d id a te s  w ith  th r e e  f i r s t  p re fe re n c e s  17

C a n d id a te s 'w ith  two f i r s t  p re fe re n c e s  11

C an d id a te s  w ith  one f i r s t  p r e fe re n c e  k

Thus, t h i r t y - t h r e e  c a n d id a te s  ex h au s ted  th e  e ig h ty -o n e  f i r s t

p re fe r e n c e s  betw een them , and th e  rem ain in g  c a n d id a te s  re c e iv e d  no f i r s t
2A8p re fe re n c e  a t  a l l .

Among th e  m ost n o tew o rth y  c h a r a c t e r i s t i c s  o f  th e  l i s t  o f  e le c te d

members i s  t h a t  i t  r e p re s e n te d  two c la s s e s  which-, f o r  O 's u l l iv a i j ,  a r e

e s s e n t i a l  to  th e  ooriposition  o f  a  b a la n c e d  second cham ber, and which

w ere a b se n t in  C os-grave's l i s t .  These w ere fa rm e rs  ( a s  opposed to

la r g e  landow ners) and o rg a n iz e d  la b o u r . O 'S u ll iv a n  view s t h i s  f i r s t

S e n a te  o f  th e  I r i s h  F re e  S t a t e  a s  more t r u l y  a  m icrocosm  o f th e  co u n try

as  a  whole th a n  th e  P a i l , a s  i t  com prised  r e p r e s e n ta t i v e s  o f th e  p r o fe s s io n s ,

com erce, a g r i c u l tu r e ,  l e t t e r s ,  o rg a n iz e d  la b o u r ,  b an k in g , and th e  la n d lo rd  

2^9i n t e r e s t .

T hroughout th e  t h i r t e e n - y e a r  h i s to r y  o f  th e  S e n a te ,  a l l e g a t io n s  were

o f te n  made t h a t  i t  was p re d o m in a te ly  a  P r o te s t a n t  (Freem ason) body .

S t a t i s t i c s ,  how ever, do n o t b e a r  t h i s  o u t .  The f i r s t  S en a te  c o n s is te d  o f

t h i r t y - s i : :  C a th o lic s  and tw e n ty - fo u r  n o n -C a th o l ic s . Not a l l  o f th e  non-

C a th o lic s  were P r o te s t a n t s ;  Lady L e s a r t ,  f o r  exam ple, was a  Jew ess . The

p ro p o r t io n  o f  n o n -C a th o lic s  to  C a th o lic s  was to  d e c re a se  a s  tim e  w ent on, so

t h a t  th e  l a r g e s t  number o f  n o n -C a th o lic s  e v e r  p r e s e n t  in  th e  S en a te  was

250tw e n ty - fo u r  o u t o f  a  t o t a l  o f  s ix t y .  The f i r s t  g e n e ra l  e le c t io n s  f o r
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th e  P a i l  under th e  new c o n s t i t u t i o n  to o k  p la c e  on A ugust 27, 1 9 2 3 .^ ^

De V a le ra  and h i s  fo llo w e rs  c o n te s te d  th e  e l e c t io n  under, th e  name o f  

th e  S in n  F e in  P a r ty ,  which had  been th e  name o f  A rth u r  G r i f f i t h ' s  move­

m ent f o r  n a t io n a l  r e g e n e ra t io n .  De V a le ra  s to o d  a s  - a  c a n d id a te  f o r  

County C la re ;  and was e le c te d  hy a  l a r g e  m a jo r i ty ,  d e s p i t e ,  o r ,  su g g e s ts  

C 7 S u lliv a n , b ecau se  o f ,  th e  f a c t  t h a t  he was a r r e s t e d  on h i s  ap p earan ce  

in  th e  c o n s ti tu e n c y . The r e s u l t s  o f  th e  e le c t io n  were as  fo llo w s :

TABLE V III

R e s u l ts  o f  th e  G en era l E le c t io n  o f A ugust 1 9 2 3 ^ ^

LtesP a r ty C an d id a te^Nomimated E le c :

Cumann na nG aedheal 
(G osgrave)

109 63

S inn  F e in  (De V a le ra ) 85 A4

Labour Ah 1^

In d ep en d e n ts 71 16

In d ep en d en t Labour 8 1

T o ta ls 377 153

N .B .: None o f  th e  S in n  F e in c a n d id a te s  to o k  t h e i r s e a t s .

,By th e  summer o f  1925» p r e p a ra t io n  had been made f o r  th e  f i r s t  

T r ie n n ia l  E le c t io n  to  th e  S e n a te . I t  sh o u ld  be remembered t h a t ,  under 

th e  C o n s t i tu t io n ,  f i f t e e e n  o r ig i n a l  members w ere due to  r e t i r e ,  and added 

to  t h a t  number were fo u r  o th e r s  who had been c o -o p te d  to  f i l l  c a s u a l  

v a c a n c ie s . These n in e te e n  s e a t s  w ere to  be f i l l e d  by an e l e c t o r a t e  con­

s i s t i n g  o f  a l l  c i t i z e n s  o f  th e  I r i s h  F re e  S t a t e ,  d u ly  q u a l i f i e d ,  who had 

re a c h e d  th e  age o f  t h i r t y  y e a r s ,  v o tin g  in  acco rd an ce  w ith  th e  p r in c ip le  

o f  p r o p o r t io n a l  r e p r e s e n ta t io n .  They were to  choose from  a  p an e l 

composed o f  th r e e  tim es  a s  many q u a l i f i e d  c a n d id a te s  as  th e r e  were 

members to  be e le c te d ,  o f  whom tw o - th i r d s  w ere to  be nom inated  by th e
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P a i l  and o n e - th i r d  by th e  S e n a te , p lu s  such fo rm er s e n a to r s  a s  d e s ir e d  

to  be in c lu d e d  in  th e  p a n e l.  Thus, in  th e  c irc u m sta n c e s  th e n  e x i s t i n g ,  

th e  S e n a te  had to  s e l e c t  n in e te e n  c a n d id a te s ,  and th e  P a i l  t h i r t y - e i g h t ,  

and to  th e s e  f i f t y - s e v e n  names had to  be added th o se  o f  th e  n in e te e n  

r e t i r i n g  s e n a to r s ,  a l l  o f  whom in t im a te d  t h e i r  d e s i r e  to  o f f e r  th em se lv es  

f o r  r e - e l e c t i o n .  The r e s u l t  was a  b a l l o t  p ap e r s e v e r a l  f e e t  lo n g , con­

t a in in g  s e v e n ty - s ix  names a r ra n g e d  in  a lp h a b e t i c a l  o r d e r ,  from w hich n in e -

253te e n  new s e n a to r s  had to  be e le c te d .  .

The s e le c t io n  o f  th e  S e n a te  p o r t io n  o f  th e  p a n e l to o k  p la c e  on J u ly  

1 , 1925* T here w ere tw e n ty -n in e  c a n d id a te s  f o r  th e  n in e te e n  p la c e s .  

F o r ty -s e v e n  s e n a to r s  o u t o f  a  p o s s ib le  s ix ty  v o te d . The r e s u l t  was d i s ­

a p p o in t in g . A lthough  i t  i s  t r u e  t h a t  th e r e  were some d i s t in g u is h e d  names 

among th e  s u c c e s s f u l ,  on th e  whole th e  l i s t  co u ld  n o t compare w ith  th e

l i s t  o f  th e  ten . r e j e c t e d  who in c lu d e d , among o th e r s ,  Lady G regory , th e
2  5 / 4.

fo u n d e r  o f  D u b l in 's  Abbey T h e a te r  and a  n o te d  p la y w rig h t.

Of th e  n in e te e n  r e t i r i n g  s e n a to r s ,  e ig h te e n  were p r e s e n t  and v o te d .

I t  i s  p e rh ap s  n o t  c y n ic a l  to  assume t h a t  some o f  them m igh t n o t have been

o v e r-a n x io u s  t h a t  c a n d id a te s  sh o u ld  be r e tu rn e d  who would p rove fo rm id a b le

r i v a l s  a t  th e  e l e c t io n .  The r e s u l t  was th e  s u b je c t  o f  c a u s t i c  comment

by S e n a to r  G o g arty , who e x p re sse d  th e  f e a r  t h a t  " th e  S e n a te  m ight become a
255re fu g e  and an asylum  f o r  p e n s io n e r s .”

The P a i l  made i t s  s e le c t io n  on J u ly  3 , 1925* The t h i r t y - e i g h t  c a n d i­

d a te s  were n o t  e s p e c ia l ly  d is t in g u is h e d ,  b u t on th e  w hole were s u p e r io r  to  

th e  S e n a te  l i s t .  The v o tin g  to o k  p la c e  on s t r i c t  p a r ty  l i n e s ,  th e  c a n d i­

d a te s  made up a s  fo llo w s :  Government P a r ty ,  21; In d e p e n d e n ts , 9 ; F a rm e r 's  

P a r ty ,  5 ; Labour P a r ty ,  3 * ^ ^

The p o l l in g  day f o r  th e  S en a te  g e n e ra l  e l e c t io n  was T hursday ,
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Septem ber 17. The e l e c t o r a t e  numbered a p p ro x im a te ly  1 ,3 0 0 ,0 0 0 , and th e y  

were e x p ec ted  to  make an i n t e l l i g e n t  ch o ice  o f n in e te e n  p e rso n s  from a 

l i s t  o f  s e v e n ty - s ix  nam es, m ost o f  which th e y  had n e v e r  seen  o r  h ea rd  

b e fo re .  The R ep u b lican s  b o y c o tte d  th e  e l e c t i o n ,  and th e  day was w et in  

m ost p a r t s  o f  th e  c o u n try . The r e s u l t ,  a c c o rd in g  to  O 'S u l l iv a n ,  was a 

f i a s c o .  Only ab o u t 2^fo o f  th e  e l e c to r s  v o te d . Of th e  n in e te e n  o u tg o in g  

s e n a to r s ,  e ig h t  w ere r e - e l e c t e d .  Of th e  e lev en  new s e n a to r s ,  a l l  b u t two 

were from  th e  P a i l  p o r t io n  o f  th e  p a n e l. I t  was g e n e r a l ly  u n d e rs to o d  th a t  

th e  r e tu r n  o f  M ajo r-G en era l S i r  W illiam  H ic k ie  and o f  B r ig a d ie r -G e n e ra l  

S i r  Edward B ellingham  was due to  th e  v o te s  o f  ex -se rv icem en  in  th e  B r i t i s h  

Army. T h is ,  w ith  th e  su c c e ss  o f  a l l  th r e e  Labour c a n d id a te s ,  su g g e s ts  t h a t  

such a  system  o f e l e c t io n  fa v o re d  th e  r e tu r n  o f th o s e  c a n d id a te s  who had
r-\ [ f r y

th e  b ack in g  o f  o rg a n iz e d  g ro u p s .

The n e x t .T r ie n n ia l  E le c t io n  was due in  th e  Autumn o f  1928. I t  was 

a d m itte d  on a l l  s id e s  t h a t  th e  e x p e r ie n c e  o f  th e  1923 e l e c t io n  had been a  

d isa p p o in tm e n t. A cco rd in g ly  th e  fo llo w in g  r e s o lu t io n  was p a sse d  by th e  

S e n a te  on F eb ru a ry  13 , 1928:

’’T ha t i t  i s  e x p e d ie n t t h a t  a  J o i n t  Com m ittee, 
c o n s is t in g  o f  f iv e  members o f  th e  P a i l  and f iv e  o f  th e  
S eanad , w ith  th e  Chairman o f  each  House ex o f f i c i o , be s e t  

up to  c o n s id e r  and  r e p o r t  on th e  changes, i f  any , n e c e s sa ry  
in  th e  c o n s t i t u t i o n  and power o f ,  and m ethods o f  e l e c t io n  
t o , Seanad A ireann  . . . ” 238

Pe V a le ra , who had e n te re d  th e  P a i l  th e  p re v io u s  y e a r ,  e x p la in e d  

h i s  p a r t y 's  a t t i t u d e :

"We a r e  a g a in s t  th e  s e t t i n g  up o f  t h i s  p a r t i c u l a r  
Com m ittee. We th in k  t h a t  th e  p ro p e r  th in g  to  do i s  to  
end th e  S e n a te  and n o t  a t te m p t to  mend i t .  I t  i s  c o s t ly  
and we do n o t se e  any u s e f u l  f u n c t io n  t h a t  i t  r e a l l y  s e r v e s . ”

0 *s u l l i v a n  a s s e r t s  t h a t  th e  u t i l i t y  o f  th e  S e n a te  a t  t h i s  tim e was

a t  i t s  h e ig h t ,  and t h a t  Pe V a le r a 's  h o s t i l i t y  was tow ard  th e  e x -U n io n is t

segm ent o f  th e  Community r e p re s e n te d  in  i t .  W hether o r  n o t  a n t i - U n io n is t
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s e n tim e n t was a s  s tro n g  among th e  p u b l ic  a t  la r g e  a s  i t  was in  th e  

F ia n n a  F a i l  P a r ty  i s  an a rg u a b le  p o in t ;  how ever, i t  i s  w orth  n o tin g  t h a t  

by 1928, o n ly  tw enty  o u t of. th e  s ix t y  members o f  th e  S e n a te  co u ld  a c ­

c u r a te ly  be d e s c r ib e d  a s  e x - U n io n i s t s .^ ^

The S e n a te  P ro p o sa l f o r  a  J o i n t  Committee was ag reed  to  by th e  P a i l  

w ith  th e  w hole o f  th e  F ia n n a  F a i l  P a r ty  v o tin g  a ,g a in s t i t .  O 's u l l iv a n  

n o te s  t h a t  th e  id e a  o f  th e  com m ittee was to  im prove th e  S e n a te ;  a s  su ch  

i t  m ight be e x p ec ted  t h a t  F ian n a  F a i l  -would n o t p a r t i c i p a t e  in  i t s  

p ro c e e d in g s . B ut Pe V a le ra  and h i s  p r in c ip a l  l i e u t e n a n t ,  Mr. R u tle d g e , 

w ent on th e  com m ittee and made a  number o f  p ro p o sa ls  d e s ig n e d  p r im a r i ly  

to  weaken th e  S e n a te . Among Pe V a le r a ’s p ro p o sa ls  w ere th e  fo llo w in g : 

l )  t h a t  s e n a to r s  were to  be e le c te d  s o le ly  by th e  P a i l ; 2) t h a t  th e  num­

b e r  o f  s e n a to r s  sh o u ld  be re d u c ed  from  s ix ty  to  t h i r t y - f i v e ;  3 ) t h a t  th e  

S e n a te 's  power o f  su sp e n s io n  sh o u ld  be h e ld  to  n in e  m onths ( i n  o p p o s it io n  

to  a  p ro p o sa l t h a t  th e  su sp e n s io n  p e r io d  sh o u ld  be in c re a s e d  to  two y e a r s ) . 

Commenting s p e c i f i c a l l y  on th e  p ro p o s a l  t h a t  th e  S e n a te  be e le c te d  s o c ie ty  

by th e  P a i l , Sean Lemass, who was l a t e r  to  become M in is te r  o f  I n d u s t r y  

and Commerce, and u l t im a te ly  to  become F ian n a  F a i l  Prim e M in is te r ,  s t a t e d :

"The p u rp o se  o f  such  amendment i s  to  en su re  t h a t  i f  
we m ust have a  S e n a te  i t  w i l l  be a  body t h a t  w i l l  be su b ­
o r d in a te  to  t h i s  H ouse, h e ld  t i g h t  i n  th e  g r ip  o f  t g j j  body 
and u n a b le  to  w r ig g le  u n le s s  t h i s  body p e rm its  i t . "

The J o i n t  Committee r e p o r te d  on May 16, 1928, and a l l  o f  i t s  recom ­

m endations w ere im plem ented by C o n s t i tu t io n  (Amendment) B i l l s  in tro d u c e d  

by th e  Government which s p e c i f i e d  th e  fo llo w in g :

1. The number o f  s e n a to r s  was to  rem ain  a t  s i x t y ,  b u t  th e  e l e c t o r a t e  

w ould c o n s is t  o f  members o f  th e  P a i l  and S e n a te  v o tin g  to g e th e r  on 

p r in c ip a l s  o f  p r o p o r t io n a l  r e p r e s e n ta t io n  (Amendment No. 6 B i l l ) .
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each  T r ie n n ia l  E le c t io n  th e  P a i l  and S e n a te  were each to  nom inate  a  l i s t  o f 

a s  many c a n d id a te s  as  th e r e  were members to  be e le c te d ,  each  house v o tin g  

a c c o rd in g  to  th e  p r in c ip l e s  o f  p r o p o r t io n a l  r e p r e s e n ta t io n .  The two l i s t s  

would th e n  be combined in to  a  s in g le -  l i s t , th e  names b e in g  a rra n g e d  in  a lp h a ­

b e t i c a l  o rd e r .  The two H ouses would th en  v o te  by s e c r e t  p o s ta l  b a l l o t .  

R e t i r in g  s e n a to r s  would n o t be a llo w e d , a s  th e y  had in  1923, to  have t h e i r  

names p la c e d  on th e  n o m in a tin g  p a n e l a s ,  p r e v io u s ly ,  a  s p e c ia l  c la s s  o f 

c a n d id a te .  Thus, i f  th e r e  w ere tw en ty  v a c a n c ie s ,  each House would p re p a re  

a  l i s t  o f  tw en ty  c a n d id a te s  and from  th e s e  f o r ty  c a n d id a te s  tw enty  s e n a to rs  

would be e le c te d  by members o f  th e  S e n a te  and th e  P a i l , v o tin g  by s e c r e t  

p o s ta l  v o te ,  in c lu d in g  r e t i r i n g  s e n a to r s .

2 . The minimum age f o r  a  s e n a to r  was red u ced  from  t h i r t y - f i v e  to  t h i r t y  

y e a rs  (Amendment No. 8 B i l l ) ,  and th e  p e r io d  o f  o f f i c e  a l t e r e d .  F o rm erly , 

one q u a r te r  o f  th e  house r e t i r e d  every  th r e e  y e a r s ,  so t h a t  a  f u l l  term  

c o n s is te d  o f  tw elv e  y e a r s .  Under th e  new sy stem , o n e - th i r d  o f th e  house 

r e t i r e d  ev ery  th r e e  y e a r s ,  and f o r  new s e n a to r s  a  f u l l  term  c o n s is te d  o f  

n in e  y e a r s .

A t th e  November 1928 T r ie n n ia l  E le c t io n ,  n in e te e n  s e n a to rs  were due to  

r e t i r e .  The e l e c t o r a t e  was to  c o n s is t  o f  213 members, 133 from th e  P a i l  

and 60 from  th e  S e n a te . As th e r e  were n in e te e n  v a c a n c ie s ,  i t  was in te n d e d  

t h a t  v o tin g  sh o u ld  be from  a  p a n e l o f  38 nam es, com piled  e q u a lly  from  th e  

S e n a te  and th e  P a i l . B ut t h i s  i n t e n t io n  was n o t f u l f i l l e d .  The P a i l  

p o r t io n  was com pleted  on November 7 , 1928. I t  c o n ta in e d  n in e te e n  nam es, b u t 

e le v e n  o f  th o se  w ere d u p l ic a te d  from th e  S e n a te  p o r t io n .  Thus th e r e  were 

o n ly  tw en ty -se v en  c a n d id a te s  f o r  n in e te e n  s e a t s .  ^  I n  th e  e le c t io n

which fo llo w e d , F ian n a  F a i l  won s ix  s e a t s ,  th e  Government P a r ty  won f o u r ;
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Labour one; th e  In d ep en d en t Group f o u r ;  and th e  u n a tta c h e d  In d ep e n d e n ts  
26*+f o u r .

Of th e  tw e lv e  new s e n a to r s ,  e ig h t  were ex-members o f  th e  P a l l , and 

a l l  b u t one o f  them had been r e j e c t e d  by th e  s e n a to r s ,  some o f  them tw ice  

in  th e  l a s t - f e w  m onths. E s s e n t i a l l y ,  th e y  were a l l  p a r ty  p o l i t i c i a n s  and 

th e y  came in to  a  second chamber in  w hich a  fo rm a l p a r ty  system  had  y e t  to  

d ev e lo p .

The f u tu r e  o f  th e  S e n a te , th e n , was p la c e d  by th e  new system  in to  th e

hands o f  th e  two m ajor p o l i t i c a l  p a r t i e s .  One o f  th e s e  was o p en ly  h o s t i l e

to  th e  S e n a te , and aim ed a t  i t s  a b o l i t i o n .  I n  th e  m eantim e, i t  w ished  to

make th e  S e n a te  a s  weak a s  p o s s ib le .  T hat i t  chose  i t s  s e n a to r s  a c c o rd in g

to  t h i s  view i s  n o t s u r p r i s in g .  More s u r p r i s in g  was th e  b e h a v io r  o f Cos-

g ra v e  ’s  p a r ty ,  which s e n t  th r e e  newcomers to  th e  S e n a te  who had been r e -
266j e c t e d  th e  p re v io u s  y e a r  a t  th e  p o l l s  in  th e  g e n e ra l  e l e c t i o n s .

The T r ie n n ia l  E le c t io n  o f  November 1931 c o n tin u e d  t h i s  t r e n d .  T here

w ere tw e n ty - th re e  r e t i r i n g  s e n a ro r s ,  and th e  C o n s t i tu t io n  new r e q u ir e d  t h a t

th e  e le c t io n  sh o u ld  be from  a  p a n e l o f f o r t y - s i x  names form ed e q u a lly  from
O AO

th e  S en a te  and P a i l  l i s t s .  As in  1928, th e r e  was a  d e a r th  o f c a n d id a te s .  

The S en a te  nom inated  th e  tw e n ty - th re e  o u tg o in g  s e n a to r s  a s  i t s  p o r t io n  o f 

th e  p a n e l .  The P a i l  p o r t io n  c o n ta in e d  on ly  s ix te e n  names in s t e a d  o f th e  

tw e n ty - th r e e  r e q u ire d  by th e  C o n s t i tu t io n ,  and o f  th e s e  s ix te e n  no l e s s  

th a n  e lev en  d u p l ic a te d  th e  S e n a te  p o r t io n .  As a  r e s u l t ,  th e r e  were on ly  

tw e n ty -e ig h t  c a n d id a te s  f o r  tw e n ty - th re e  s e a ts  and on ly  f iv e  new c a n d i­

d a te s ,  a l l  fx*om th e  P a i l  p o r t io n  o f th e  p a n e l. F our were fo llo w e rs  o f 

Pe V a le ra  and one b e longed  to  th e  Cosgrave p a r ty .  The new r e s u l t  was: 

C osgrave p a r ty ,  9 ; F ia n n a  F a i l , 7 ; In d ep en d en t G roup, A; Labour P a r ty ,  2;
p z'o

In d e p e n d e n t, 1 . T h is  t r e n d  tow ard  p a r ty  p o l i t i c s  and away from
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in d ep en d en ce  in  th e  S e n a te  was to  c o n tin u e  th ro u g h o u t th e  rem ain in g  l i f e  

o f  th e  I r i s h  F re e  S t a t e ,  a s  T ab le  IX i l l u s t r a t e s .

TABLE IX

269P o l i t i c a l  com plexion o f  th e  S e n a te  
P a r ty  1928 19. 31 1934

U n ite d  I r e l a n d  19 21 22
( fo rm e r ly
Cum&nn na  nG aedheal)

F ia n n a  F a i l  7 13 19

In d e p en d en t Group 12 10 7

In d e p e n d en ts  13 9 4-

Labour P a r ty  6 6 7

Chairman 1 1 1

The n e x t G en e ra l E le c t io n  was in  F e b ru a ry  1932.

TABLE X272

P a r ty  E le c t io n  R e tu rn

F ian n a  F a i l  72 ( 3 6 )

Cumann na  nG aedheal 57 ( 66 )

In d e p e n d e n ts  11 ( 1 3 )

Labour 7 ( l0 )

F arm ers 4  ( 6 )

In d e p e n d e n t Labour 2 ( 2 )

T o ta l  153 (153)

F ia n n a  F a i l  won th e  e l e c t i o n ,  b u t o n ly  w ith  a q u a l i f i e d  m andate . The 

p a r ty  num bered l e s s  th a n  h a l f  o f  t h e D a i l , and i t  needed  to  depend upon 

Labour f o r  su p p o r t .

From 1932 on, th e  S e n a te  fa c e d  a  Government open ly  h o s t i l e  to  i t s  

e x is te n c e .  The power o f  am ending th e  c o n s t i t u t i o n  by o rd in a ry  l e g i s l a t i o n
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had been ex ten d ed  from  1930 "to 193$ hy v i r t u e  o f  a  h i l l  p a s se d  in  1929;

th e  p o se r  o f  th e  S en a te  to  fo rc e  a  referendum  on c o n s t i t u t i o n a l  change

was g iv en  up a s  a  p a r t  o f  th e  1928 re fo rm s . The S en a te  had a llo w ed  f o r

th o se  changes p r im a r i ly  in  o rd e r  to  a s s u re  th e  in c r e a s e  in  i t s  su sp en so ry

273power from n in e  to  ro u g h ly  tw elv e  m onths. ' B ecause o f  a  f o r t u i t o u s  s e t  

o f  c irc u m s ta n c e s , th e n , De V a le ra  and h i s  p a r ty  now p o sse s se d  th e  means to  

im p e r i l  th e  e x is te n c e  o f  th e  S e n a te  a t  any tim e  th e y  m ight f e e l  th e  need  to  

do s o .

New Z ea lan d

New Z e a la n d , l i k e  I r e l a n d ,  i s  a  u n i ta r y  s t a t e ,  and i t  f a c e s  s im i la r  

problem s re g a rd in g  r e p r e s e n ta t io n ,  a lth o u g h  i t  had n o t  e n co u n te re d  th e  same 

s o r t  o f  v io l e n t  u p h eav a ls  in  i t s  h i s t o r y .  The f i r s t  e f f e c t i v e  l e g i s l a t i o n  

to  p ro v id e  New Z ealand  w ith  r e p r e s e n ta t iv e  i n s t i t u t i o n s  was "An A ct to  

G ran t a  R e p re s e n ta t iv e  C o n s t i tu t io n  to  th e  Colony o f  New Z ealand" p a ssed  

by th e  Im p e r ia l  P a r lia m e n t in  1852. The A ct d id  n o t g r a n t  r e s p o n s ib le  

governm ent. The C o n s t i tu t io n  A ct p ro v id e d  t h a t  th e  Queen m ight a u th o r iz e  

th e  G overnor to  make such  ap p o in tm en ts  a s  she th o u g h t f i t .  However, 

d i r e c t  i n t e r f e r e n c e  by th e  Im p e r ia l  Government i n  th e  ap p o in tm en t o f 

L e g is la t iv e  C o u n c il lo r s  was la r g e ly  p re c lu d e d  by New Z e a la n d 's  re m o te n ess , 

and th e  G o v e rn o r 's  i n s t r u c t i o n s  a u th o r iz e d  him to  make ap p o in tm en ts  w ith o u t 

p r io r  a p p ro v a l. I n  1856  a f t e r  a  G en e ra l E le c t io n  th e  E le c t iv e  C o u n cil was 

form ed from  M in is te r s  su p p o rte d  by th e  m a jo r i ty  in  th e  Lower House. The 

developm ent o f  r e s p o n s ib le  p a r l ia m e n ta ry  governm ent and i n s t i t u t i o n s  in  

New Z ealan d  c lo s e ly  p a r a l l e l e d  i t s  developm ent e lse w h e re ; ap p o in tm en ts  were 

b e in g  made on M in i s t e r i a l  a d v ic e  by 1 8 6 7 . I n  1868 an Im p e r ia l  A ct con­

firm e d  a l l  p re v io u s  ap p o in tm en ts  and p la c e d  th e  a p p o in tin g  power in  th e  

hands o f  th e  G overnor. By th e  1 8 9 0 's  th e  in v e n tio n  was w e ll  e s ta b l i s h e d
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t h a t  in  t h i s ,  a s  in  o th e r  m a t te r s ,  th e  G overnor co u ld  n o t  r e j e c t

M in i s t e r i a l  a d v ic e . The A ct a l s o  a u th o r iz e d  th e  G overnor to  make

275a p p r o p r ia te  ap p o in tm en ts  to  th e  Upper House a s  he saw f i t .

I t  m igh t be e x p e c te d  t h a t  an upper house would, be u sed  a s  a  .co u n te r­

w eig h t to  b a la n c e  r e p r e s e n ta t io n  betw een th e  two main i s l a n d s  o f  New 

Z ea lan d , g iv in g  th e  l e g i s l a t u r e  s e m i- fe d e ra l  c h a r a c te r .  Such a  move 

m ight have g iv en  th e  house a  s tro n g  p o s i t io n  v i s - a - v i s  th e  House o f  

R e p r e s e n ta t iv e s ,  and have g iv en  i t  a  c la im  to  speak  f o r  th e  c o u n try  a s  a 

w hole. U n fo r tu n a te ly ,  t h i s  o p p o r tu n ity  was m issed . Jack so n  w r i te s  t h a t ,  

i f  a n y th in g , th e  co m p o sitio n  o f  th e  upper house ten d ed  to  r e in f o r c e  th e  

la c k  o f  b a la n c e  in  th e  low er h o u se . I n  p r a c t i c e ,  a lth o u g h  g e o g ra p h ic a l

r e p r e s e n ta t io n  p la y e d  an im p o r ta n t p a r t  in  th e  s e le c t io n  o f  nom inees to  

th e  c o u n c i l ,  th e  p ro c e s s  was a  m a t te r  o f  ru le -o f - th u m b : no q u o ta s  w ere 

ev e r  d e r iv e d  f o r  s e le c t io n .  F o r exam ple, in  th e  e a r ly  y e a rs  Aukland r e p ­

r e s e n t a t i o n  p red o m in a ted . T h is  predom inance d e c l in e d  in  1862 and dropped 

r a p id ly  a f t e r  th e  s e a t  o f  governm ent moved from  A ukland C ity  to  th e  more 

c e n t r a l  s i t e  o f  W e llin g to n , a s  T ab le  XI i n d i c a t e s .

TABLE XI

A ukland M embership a s  a  P ro p o r t io n  o f  t h e J I o t a l  M embership o f  th e  L e g is ­
l a t i v e  C ouncil (u p p e r house),. 1853“ 1867.
1853  3 0 .7  l 8 58 4 5 .0  1863  3 5 .7
1854  4 2 .7  1859  4 0 .0  1864  3 4 .6
1855  4 6 .6  i 860  4 7 .0  I 865  2 2 .8
1856  5 8 .3  1861  4 5 .0  1866  1 7 .1
1857 5 0 .0  1862  4 0 .0  1867  16 .6

The I 852  A ct had a u th o r iz e d  th e  ap p o in tm en t o f  n o t l e s s  th a n  te n  

L e g is l a t iv e  C o u n c il lo r s  f o r  l i f e ,  a lth o u g h  th e  L e g is l a t iv e  C o u n c il A ct o f  

1891  p ro v id e d  t h a t  a l l  f u tu r e  ap p o in tm en ts  were to  be f o r  seven  y e a r s ,  w ith
pnO

e l i g i b i l i t y  f o r  re a p p o in tm e n t. T here  ap p e a rs  to  have been no s in g le

cau se  f o r  th e  f a i l u r e  o f  th e  l i f e  a p p o in tm en ts . One o f  th e  re a so n s  f o r



14?

th e  l i f e  term  had to  do w ith  an in te n t io n  to  make th e  C ouncil th e  p a r t  

o f  th e  governm ent w ith  th e  g r e a t e s t  amount o f  perm anence, b u t b y -1857 ' 

o v e r 50^ o f  i t s  members had a lr e a d y  l e f t .  The r a t e  o f  tu rn o v e r  was n o t  

so h ig h  su b se q u e n tly , b u t i t  c o n tin u e d  to  be g r e a t e r  th an  ex p ec ted . 

M oreover, i t  was n o t co n fin ed  to  th e  young and p o l i t i c a l l y  a m b itio u s , 

b u t was sp re a d  f a i r l y  even ly  o v er th e  age ra n g e s  and o v er 23/6 s e rv e d  

f o r  no more th an  fo u r  y e a rs  (T a b le  X II) .

TABLE XII

R a te  o f  T urnover o f  P e rso n n e l, 1 8 5 3 -7 5 ^ ^

No. o f  Y ears No. H old ing  O f f ic e  P e rc e n ta g e

L ess th a n  one 5 5*38

1 -2  9 9 .6 8

2-4- 11 U .8 3

4 -6  5 5 .3 8

6 -8  7 7 .3 5

8 -1 0  11 I I .8 3

Over 10 45 46 .3 7

The House o f  R e p r e s e n ta t iv e s ,  and to  a  l e s s e r  e x te n t ,  l o c a l  and

p r o v in c ia l  p o l i t i c s ,  e x e rc is e d  a  c o n s ta n t  a t t r a c t i o n  on C o u n c il lo rs

th ro u g h o u t th e  p e r io d  l 853- l 8 7 5 > aa d 1 8 . 33^  a l l  r e s ig n a t io n s  were due

to  members t r a n s f e r r i n g  to  o th e r  f i e l d s  o f  p o l i t i c a l  a c t i v i t y  -  more th an

h a l f  to  th e  low er ho u se . Such movement c e r t a i n l y  harm ed th e  C ouncil in

th e  eyes o f  th e  p u b lic  (T ab le  X I I I ) .

Jack so n  n o te s  t h a t  a l l  th e  members who t r a n s f e r r e d  o r a tte m p te d  to

t r a n s f e r  from  th e  C o u n cil to  th e  House o f  R e p re s e n ta t iv e s  d u rin g  th e

p e r io d  l 854'-75  were o f  m i n i s t e r i a l  ra n k , and i t  i s  th e r e f o r e  n o t s u r p r i s -
2 8 lin g  t h a t  o n ly  one e x p e r ie n c e d  any d i f f i c u l t y  in .m ak in g  th e  change.
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TABLE X III

A n a ly s is  o f  th e  C auses o f  V a ca tio n  o f  S e a t s ,  1853-912®2

Cause 1853-75 1876-91
no. p e rc e n ta g e  no . p e rc e n ta g e

L o ca l P o l i t i c s  5 8 .3 3

H e a lth ,  O ld Age, D eath 4 6 .6 9  27 64 .30

R e tu rn  to  E ngland  14 23 .33  1 2 .3 8

S tan d  f o r  low er house 6 1 0 .00  2 4 .7 6

D is q u a l i f i c a t io n  f o r  A bsence 5 13*33 4 9*52

D is q u a l i f i c a t io n  f o r  re a so n s  
o th e r  th a n  absence  5  8 .3 3  2 4 .7 6

B u s in e ss  Commitments 2 3*33 __  _______

O th e r re a s o n s  5 8 .3 3  2 4 .7 6

No d a ta  11 * 1 8 .3 3  4 9*52

T o ta l  60 42

The movement ap p e a rs  to  em phasize t h a t ,  f o r  th e  p o l i t i c a l l y  a m b itio u s , th e

low er house q u ic k ly  became th e  forum  o f l e g i s l a t i v e  a c t i v i t y .  I n  t h i s

s e n s e , th e r e  i s  much to  be s a id  o f  th e  o ld  House o f  L o rd s ' r u l e  i n  B r i t a i n

w hich , p r i o r  to  1963> p re v e n te d  such  t r a n s f e r e n c e ,  b ecause  th e  L e g is l a t iv e

C o u n c il, p a r t i c u l a r l y  in  i t s  e a r ly  y e a r s ,  needed  p r e s t ig e  v e ry  b a d ly .

The change in  te n u re  from l i f e  to  seven  y e a rs  in  1891  c l e a r l y  weakened

th e  s t a t u s  o f  th e  C ouncil even f u r t h e r .  T h is  p r o v is io n ,  combined w ith  th e

e v o lu t io n  o f  a  c o n v en tio n  t h a t  m in i s t e r s ,  r a t h e r  th a n  th e  G o v ern o r-G en era l,

w ere r e s p o n s ib le - f o r  th e  ap p o in tm en t o f C o u n c il lo r s  and th e  absen ce  o f  a

l i m i t  to  th e  s iz e  o f  th e  C ouncil v e ry  n e a r ly  com pleted  i t s  e m a sc u la tio n .

M cLintock a rg u e s  t h a t ,  u n t i l  th e  1 8 9 0 's ,  th e  C o u n cil had shown l i t t l e

h e s i t a t i o n  in  u s in g  i t s  powers to  amend o r  r e j e c t  b i l l s  p a ssed  by th e  House.

B ut a  chamber w hich co u ld  be "packed" by men o f  th e  G overnm ent's  c h o ice
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and  whose members were dependen t on th e  Government f o r  re a p p o in tm e n t were

n o t in  any p o s i t io n  to  be a s  in d e p e n d e n t.^ -^

From 1892 onw ards, c l e a r  changes began to  ta k e  p la c e  in  th e

co m p o sitio n  o f  th e  C o u n c il. The dominance o f th e  la r g e  fa rm ers  b roke down

and th e r e  was a ls o  a  s h i f t  away from  Law, P r o f e s s io n a l ,  and Commercial

g ro u p s . More em phasis was p la c e d  on ap p o in tm en ts  from t r a d e  and

jo u rn a lis m  and , s im u lta n e o u s ly , w orking men and t r a d e  un ion  s e c r e t a r i e s

284g a in e d  r e p r e s e n ta t io n  f o r  th e  f i r s t  tim e .

How much d id  th e s e  changes in  co m p o sitio n  from 1892 onwards stem  

from th e  change in  te n u re ?  I t  would ap p ea r t h a t  th e  a t t i t u d e  o f  s u c c e s s iv e

G overnm ents was th e  key f a c t o r  in  d e te rm in in g  th e  n a tu r e  o f  th e  p e rso n n e l

a p p o in te d , and change would have o c c u rre d  w ith o u t any a l t e r a t i o n  o f  th e  

system  o f  te n u re .  I t  seem s, th e n , t h a t  th e  r e s t r i c t i o n  o f  te n u re  red u ced  

th e  need  f o r  r e s ig n a t io n s ,  b u t  th e  d ea th  o f n e a r ly  h a l f  th e  C o u n c il lo r s  

w h ile  s t i l l  in  o f f i c e  u n d e r l in e s  th e  c h a r a c te r  o f  th e  upper h o u se . I t  had 

become, in  e f f e c t ,  an o ld  fo lk s*  h o m e .^ ^

S tro n g  hopes had  been v o ic e d  in  th e  e a r ly  y e a rs  t h a t  th e  C ouncil 

m igh t p ro v id e  r e p r e s e n ta t io n  to  th e  n a t iv e  M aori i n t e r e s t s .  D illo n  B e l l ,  

a lth o u g h  he spoke o f  th e  new i n s t i t u t i o n s  a s  open to  a l l ,  c l e a r ly  had in  

mind r e p r e s e n ta t io n  o f  M aori i n t e r e s t s  by th e  E uropean L e g is la t iv e  

C o u n c il lo r s  when he d e c la re d :

"F or my p a r t ,  I  am in c l in e d  to  th in k  t h a t ,  i f  th e  pop­
u la t i o n  o f New Z ealand  w ere a l l  o f European r a c e ,  I  sh o u ld
p r e f e r  th e  l e g i s l a t i o n  o f  th e  co u n try  be c a r r i e d  on by one
cham ber. . . .B ut in  th e  c irc u m sta n c e s  o f  t h i s  co lo n y , w ith  th e  
f a c t  b e fo re  us t h a t  a  m a jo r i ty  o f th e  Q ueen 's  s u b je c ts  i s  o f  
a n o th e r  r a c e ,  which a t  p r e s e n t  i s ,  and must rem ain  f o r  some 
tim e , w ho lly  u n re p re s e n te d  in  th e  p o p u la r  cham ber, I  c o n fe ss  
I  see  s tro n g  grounds f o r  e s ta b l i s h in g  a  second l e g i s l a t i v e  
body, i n  which th e  a c t s  o f  th e  r e p r e s e n ta t iv e s  would come 
under re v ie w , and where th e  b e n e f i t  o f  second th o u g h ts  would 
be  had upon many s u b je c ts  more o r  l e s s  d i r e c t l y  a f f e c t in g
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th e  i n t e r e s t s  o f  th e  .jkarge number who a re  u n re p re s e n te d  in  
th e  e l e c t i o n s 28

The d e c is io n  to  g iv e  M aoris  f o u r  s e a t s  in  th e  House o f  R e p re s e n ta t iv e s

in  1 8 6 7 , a lth o u g h  in te n d e d  to  be o f  a  tem porary  d u r a t io n ,  was fo llo w e d

by two ap p o in tm en ts  to  th e  up p er h o u se . F o r J a c k so n , th e  ap p o in tm en t o f

M aoris f o r  l i f e  to  th e  upper h o u se .a p p e a rs  to  have been in f lu e n c e d  by

p o l i t i c a l  o r  sym bolic  m o tiv e s . B u t, by 1890, th e  C ouncil and th e  M aori

r a c e  had come to  have som eth ing  in  common. W. P. Reeves d e c la re d :

,fI  th in k  m y se lf , we sh o u ld  t r e a t  th e  C ouncil a s  we do 
th e  rem nan ts  o f  th e  M aori r a c e  -  t r e a t  them as  th e  v e n e ra b le  
rem ain s  o f  a  n o b le  r a c e . . . l e t  them d ie  p e a c e f u l ly ."288

The developm ent o f  co h es iv e  p o l i t i c a l  p a r t i e s  a f t e r  1891 a f f e c te d  

th e  C o u n c il a s  i t  enhanced i t s  v a lu e  a s  an a re a  o f  p a tro n a g e . Demand f o r  

p la c e ,  w hich had dev elo p ed  from th e  l 8 6 0 *s, was r e p re s e n te d  by th e  grow ing 

s i z e  o f  th e  C o u n c il, i n  p a r t i c u l a r ,  th e  C ouncil was u sed  to  rew ard  ex­

members o f  th e  House a s  a  p la c e  o f  r e t i r e m e n t ,  o r  a s  a  haven f o r  d e fe a te d  

c a n d id a te s ,  n o t  u n lik e  th e  F re e  S ta t e  S e n a te  in  i t s  l a t e r  y e a r s .  Between 

1891  and 1 9 3 5 » 5 2 . 86^  o f a l l  f i r s t  a p p o in te e s  had had p re v io u s  ex p e rie n c e  

i n  th e  low er ho u se . A f u r t h e r  38.57% had h e ld  l o c a l  governm ent o r  T rade

Union o f f i c e ,  le a v in g  tw e lv e  o u t o f  a  t o t a l  o f  14-0 who were a p p o in te d
289w ith o u t p re v io u s ly  h o ld in g  e l e c t i v e  o f f i c e .  O c c a s io n a lly , th e  u se  o f

C o u n cil s e a t s  f o r  p a r ty  p u rp o ses  open ly  o v e rs te p p e d  th e  bounds o f

p r o p r i e ty ,  a s  when unwelcome c a n d id a te s  were o f f e r e d  C ouncil s e a t s  to  u rg e
290them o u t o f  ru n n in g  f o r  th e  House o f  R e p re s e n ta t iv e s .

C le a r ly ,  i t  can be seen  t h a t  th e  L e g is la t iv e  C ouncil f a i l e d  a s  a 

r e p r e s e n ta t i v e  body on a l l  c o u n ts . I t  d id  n o t  p ro v id e  f o r  g e o g ra p h ic a l 

r e p r e s e n ta t i o n ,  and ten d ed  to  r e in f o r c e  th e  r e p r e s e n ta t io n  o f th e  more 

h e a v i ly  p o p u la te d  a re a s  a lre a d y  r e p re s e n te d  in  th e  House o f  R e p re s e n ta t iv e s .  

F u r th e r ,  i t  m issed  i t s  chance to  a c q u ire  s e m i- fe d e ra l  c h a r a c t e r i s t i c s  by
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f a i l i n g  to  p ro v id e  f o r  eq u a l r e p r e s e n ta t io n  o f  th e  two main i s l a n d s .  

R e p re s e n ta t io n  o f  th e  n a t iv e  M aoris in  th e  C ouncil was a tte m p te d  f o r  

b a s i c a l l y  co sm e tic  p u rp o se s , a f t e r  - re p re s e n ta tio n  in  th e  low er house 

had  been a lr e a d y  p ro v id e d . F i n a l l y ,  th e  r i s e  o f  p o l i t i c a l  p a r t i e s  ten d ed  

to  make th e  C ouncil a  c e n te r  o f  p a tro n a g e  a c t i v i t y  an d , from 1892 onw ards, 

th e r e  was m arked tendency  f o r  Governm ents to  rew ard  th o s e  who had re n d e re d  

f a i t h f u l  p a r ty  s e r v ic e  w ith  C o u n c il s e a t s .  Such c h a r a c t e r i s t i c s  a s  th e s e  

c o u ld  n o t h e lp  b u t c o n t r ib u te  to  th e  C o u n c i l 's  i n a b i l i t y  to  d e a l e f f e c t i v e ­

ly  w ith  l e g i s l a t i v e  m a t te r s .

LEGISLATIVE FUNCTIONS 

The I r i s h  F re e  S t a t e

O 'S u ll iv a n  c o n s id e re d  th e  l e g i s l a t i v e  powers o f  th e  F ree  S ta te  S en a te
291to  be s e v e re ly  r e s t r i c t e d  compared w ith  second cham bers e lse w h e re , y e t  

th e  pow ers a p p ea r  com parable to  th o se  acco rd ed  to  th e  chambers under con­

s id e r a t i o n  in  t h i s  s tu d y , w ith  p e rh ap s  th e  ex ce p tio n  o f  A u s t r a l i a .

Under A r t i c l e  35 o f  th e  F re e  S ta te  C o n s t i tu t io n ,  th e  P a i l  was g iv en

e x c lu s iv e  a u th o r i ty  over M o n ey B ills , a lth o u g h  ev ery  B i l l  o f t h i s  ty p e  was

to  be s e n t  to  th e  S en a te  f o r  i t s  recom m endations. The S e n a te  was o b lig e d

to  r e t u r n  th e  B i l l  w ith in  tw en ty -o n e  d a y s ,a n d  th e  P a i l  m ight a c c e p t o r
292r e j e c t  a l l  o r  any o f th e  S e n a t e 's  recom m endations ( A r t i c l e  3 8 ) .

W ith re g a rd  to  B i l l s  o th e r  th a n  Money B i l l s  r e c e iv e d  from th e  P a i l , 

th e  S en a te  was g iv en  a  power o f su sp en s io n  o f  270 d ay s . The S e n a te  had th e  

f u l l  power o f  amendment o v er such  B i l l s ,  b u t sh o u ld  S e n a te  amendments 

p ro v e  u n a c c e p ta b le  to  th e  P a i l , a f t e r  a  su sp en so ry  p e r io d  th e  B i l l  a s  

p a s se d  by th e  P a i l  would be c o n s id e re d  s>s p assed  by b o th  H ouses. T h is  

su sp e n so ry  p e r io d  o f  n in e  m onths was su b se q u e n tly  le n g th e n e d  to  tw enty  

months., b u t i t  co u ld  be le s s e n e d  by an in te rv e n in g  d i s s o lu t io n  o f  th e
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D a il ,  was c o n s id e re d  a s  p a sse d  w ith in  s ix ty  days o f  i t s  re a s se m b ly .

TABLE XIV

I n i t i a t i o n  o f  B i l l s  in  th e  S enate^  and th e  Number o f  S en a te  Amendments 
a c c e p te d  by the_D ail_, 1927-1933

Y ear B i l l s  i n i t i a t e d  in  th e  S e n a te  B i l l s  i n i t i a t e d  in  th e
D a il

1928 2 51

1930 3 53

1932  0 45

1933 2 66

S e n a te  Amendments S e n a te  Amendments A ccepted  by D a il

1927 269 268

1928 67 59

1929 58 56

1930 80 80

1931 87 85

1932 9^ 86

1933 178 160

As T ab le  XIV i l l u s t r a t e s ,  th e  u se  o f  th e  S e n a te  to  i n i t i a t e  B i l l s  

was a lm o st n o n - e x is te n t .  A few days b e fo re  th e  d i s s o lu t io n  o f  A ugust 9> 

1923> th e  Government r e l ie v e d  some o f  th e  l e g i s l a t i v e  c o n g e s tio n  in  th e  

D a il  by i n i t i a t i n g  th r e e  s h o r t  B i l l s  in  th e  S en a te  w hich needed no amend­

m ent. T h is  was to  be e f f e c t i v e l y  th e  e x te n t  o f  th e  i n i t i a t i o n  in  th e  

S en a te  o f  l e g i s l a t i o n .  On one o c c a s io n , May 21, 192*+, Cosgrave s t a t e d  t h a t  

i t  was h i s  in t e n t io n  to  i n i t i a t e  Government B i l l s  in  th e  S e n a te ; how ever, 

no m a tte r  how s in c e re  h i s  i n t e n t i o n s ,  O 'S u ll iv a n  n o te s  t h a t  th e  g e n e ra l  

a t t i t u d e  o f  th e  Government tow ards th e  second cham ber, and s t i l l  more th e  

a t t i t u d e  o f  th e  D a i l , was one o f  d e tach m en t, d i s l i k e ,  and d i s t r u s t ,  and i t s
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f u n c t io n  w ith  re g a rd  to  i n i t i a t i o n  was k e p t to  i t s  c o n s t i t u t i o n a l  minimum.

By th e  tim e De V a le ra  came to  power in  1932, t h i s  c o n d it io n  had become

s t a b i l i z e d .  In  any c a s e ,  th e  h o s t i l i t y  o f  th e  new P r e s id e n t  and h i s

M in is te r s  tow ards th e  S e n a te  p re c lu d e d  any change in  what had  become th e  
295s t a t u s  q u o . v

A much g r e a t e r  power th a n  t h a t  o f  amendment o r su sp e n s io n  was th e  

r i g h t  g iv en  to  th e  S e n a te  by Ar t i c l e  47 o f th e  C o n s t i tu t io n  to  f o rc e  a 

re fe ren d u m . A B i l l  p a s se d  ( o r  c o n s id e re d  to  have been p a ssed ) by b o th  

Houses m ight be suspended  f o r  n in e ty  days on th e  demand o f tw o - f i f th s  o f  

th e  members o f  th e  S e n a te , p re s e n te d  to  th e  P r e s id e n t  o f  th e  E x e cu tiv e  

C o u n c il ( th e  Prim e M in is te r )  w ith in  seven  days a f t e r  th e  B i l l  had p a sse d . 

The B i l l  had  to  be su b m itte d  to  a  referendum  i f  such  was demanded w ith in  

th e  p e r io d  o f  n in e ty  d ay s , e i t h e r  by a  r e s o lu t io n  o f  th e  S e n a te  a s s e n te d  

to  by t h r e e - f i f t h s  o f  i t s  members, o r  by a p e t i t i o n  s ig n e d  by a t . l e a s t  

o n e - tw e n tie th  o f th e  e l e c t o r a t e .  A p art from th e  r i g h t  to  demand a  

re fe ren d u m , i t  w i l l  be seen  t h a t  A r t i c l e  47 o p e ra te d  i n d i r e c t l y  to  i n ­

c re a s e  th e  S e n a te * s  power o f  su sp e n s io n  from n in e  months to  tw e lv e . The 

referndum  p ro c e d u re s  d id  n o t  ap p ly  to  Money B i l l s ,  o r  to  B i l l s  d e c la re d  

by b o th  H ouses to  be n e c e s sa ry  f o r  th e  im m ediate p r e s e r v a t io n  o f  th e  

p u b l ic  p e a c e , h e a l th ,  o r  s a f e ty .  A r t i c l e  47 was u n doub ted ly  v a lu a b le

s a fe g u a rd , b u t u n t i l  i t s  d e le t io n  from th e  C o n s t i tu t io n  in  1928, no
296o c c a s io n  a ro s e  f o r  i t s  e x e r c is e  by th e  S e n a te . D e le tio n  o f  A r t i c l e

47 came ab o u t a s  p a r t  o f  th e  a tte m p t to  im prove th e  f u n c t io n in g  and 

co m p o sitio n  o f th e  S e n a te  i n  1928, and as  such i t  was acceded  to  by th e  

S e n a te . However, in  l i g h t  o f  su b seq u en t e v e n ts ,  n o ta b ly  th e  d i s s o lu t io n  

o f  th e  S e n a te , where th e  power o f referendum  m igh t have been a  p re v e n ­

t a t i v e ,  i t  can be seen  t h a t  A r t i c l e  47 was a  much more im p o rta n t
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s a fe g u a rd  th a n  anyone, in c lu d in g  th e  S e n a to rs  th e m se lv e s , r e a l i z e d .

.S e n a to rs  were ex c lu d ed  from  m em bership i n  th e  E x e c u tiv e  C o u n cil 

( t h a t  i s ,  th e  C a b in e t) .  The E x e c u tiv e  C ouncil was to  c o n s is t  o f  n o t 

more th a n  seven  n o r l e s s  th a n  f iv e  M inistez*s ( A r t i c l e  5 l ) » a H  o f  whom 

had to  be members o f  th e  D a il ( A r t i c l e  5 2 ) .  Under A r t i c l e  35, M in is te r s  

who were n o t members o f  th e  E x e c u tiv e  C ouncil m ight be a p p o in te d  by th e  

Crown on th e  nom in a tio n  o f  th e  D a i l , th e  t o t a l  number o f M in is te r s  

( in c lu d in g  th o se  members o f  th e  E x e c u tiv e  C o u n c il)  n o t  to  exceed  tw e lv e . 

Such "E x te rn  M in is te r s ,"  a s  th e y  came to  be c a l l e d ,  were to  be r e s p o n s ib le  

s o le ly  to  th e  D a il f o r  th e  a d m in is t r a t io n  o f th e  D epartm en ts o f  which 

th e y  were head  ( A r t i c l e  5 6 ) .  I n  th e  ab sen ce  o f any r e s t r i c t i o n  in  th e  

C o n s t i tu t io n ,  th e  E x te rn  M in is te r s  co u ld  have been members o f  e i t h e r  

H ouse, o r  o f  n e i t h e r .  I n  th e  s h o r t  p e r io d  d u rin g  which t h i s  p ro v is io n  

was o p e ra t iv e  ( th e  l i f e  o f  th e  F re e  S t a t e ) ,  no member o f  th e  S en a te  was 

a p p o in te d . A l l  th e  m in i s t e r s ,  how ever, w ere g iv e n  a  r i g h t  o f  au d ien ce  

i n  th e  S e n a te  u n d er A r t i c l e  57

The a t t i t u d e  o f  th e  Government and th e  D a il tow ards th e  S e n a te  can 

p e rh ap s  b e s t  be d e s c r ib e d  in  O 'S u l l iv a n 's  words as  one o f " im p e rfe c t  

sym pathy ." The re a so n s  f o r  t h i s  a r e  f a i r l y  s im p le . The co u n try  had j u s t  

r e c e n t ly  won a  p a r t i a l  independence  a f t e r  a  b i t t e r  s t r u g g le  in  w hich a l l  

o f  th e  members o f  th e  Government and many members o f  th e  D a il had a c t iv e ly  

p a r t i c ip a te d . .  The S e n a te , on th e  o th e r  hand , was th o u g h t to  be composed 

l a r g e ly  o f  men whose a t t i t u d e  d u r in g  t h i s  s t r u g g le  was c o n s id e re d , a c c o rd ­

in g  to  O 'S u l l iv a n ,  to  have been, c o r r e c t ly  o r  n o t ,  one o f  ap a th y  o r  even 

h o s t i l i t y ,  &ue to  t h e i r  a l le g e d  u n io n is t  sy m p a th ie s . Added to  t h i s  was 

th e  f a c t  t h a t  th e  D a il was th e  p ro d u c t of* u n iv e r s a l  s u f f r a g e  and th u s  

r e g a rd e d  i t s e l f  a s  th e  r e p o s i to r y  o f  p o p u la r  so v e re ig n  r i g h t s ,  and , in
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r e s p e c t  o f  law -m aking , i t  In te n d e d  to  s h a re  th e s e  r i g h t s  a s  l i t t l e  as

p o s s ib le  w ith  th e  " u n re p re s e n ta t iv e ” S e n a te . M oreover, th e  D a il had

been in  e x is te n c e  f o r  f o u r  y e a rs  p r io r  to  th e  S e n a te  so t h a t  th e  S en a te

was c o n s id e re d  to  be som eth ing  o f  an i n t e r l o p e r .  0 'S u l l i v a n .w r i t e s  t h a t

i t  was a  s i t u a t i o n  in  w hich th e  remedy la y  in  e x p e r ie n c e , tim e , and
299above a l l ,  a  change o f  Governm ent, a lth o u g h  n o t  a  change to  one t h a t  

would be a s  h o s t i l e  to  th e  S en a te  a s  F ian n a  F a i l .

Under th e  C o n s t i tu t io n ,  M in is te r s  had th e  r i g h t  o f  a u d ien ce  in  th e  

S e n a te ; and a lth o u g h  P a r lia m e n ta ry  S e c r e ta r i e s  had no such r i g h t ,  when 

t h e i r  p re se n c e  was d e s i r a b le  p e rm iss io n  was s p e c i f i c a l l y  acco rd ed  from 

th e  C h a ir . U n fo r tu n a te ly ,  th e  two Houses o f te n  s a t  a t  th e  same hour 

and i t  f r e q u e n t ly  happened t h a t  th e  M in is te r  o r  P a r lia m e n ta ry  S e c re ta ry  

in  charge  o f  a  B i l l  b e fo re  th e  S e n a te  would be u n ab le  to  a t t e n d ,  as  h i s  

p re se n c e  was r e q u ir e d  in  th e  D a i l . I n  such c a s e s ,  d e b a te  had to  be 

p o s tp o n ed , o r  th e  m easure p ro ceed ed  w ith  in  th e  absen ce  o f  i t s  

s p o n s o r s .

A nother g r ie v a n c e  o f  th e  S e n a te  was th e  m anner in  which lazSe

b lo c k s  o f  b i l l s  were s e n t  to  i t ,  e s p e c ia l ly  b e fo re  th e  C hristm as and

summer r e c e s s e s ,  and r e q u ir e d  by th e  Government to  be p a sse d  on s h o r t

n o t ic e  on th e  grounds o f  a d m in is t r a t iv e  u rg en cy . T h is , a s  h as  been seen

in  o th e r  p a r t s  o f  t h i s  s tu d y , i s  a  problem  t h a t  i s  g e n e ra l  to  n e a r ly  a l l

second  cham bers o f  th e  W estm inster ty p e . A lthough  th e  P r e s id e n t  o f  th e

S e n a te , Lord G lenavy, f r e q u e n t ly  p r o te s te d  t h i s  s t a t e  o f  a f f a i r s ,  i t

d id  n o t  ap p ea r to  d i s tu r b  him g r e a t l y .  P r io r  to  th e  summer r e c e s s  o f  1924,

h e  in fo rm ed  th e  S e n a te  t h a t :

" . . . t h e r e  a r e  n in e te e n  b i l l s  f o r  ou r c o n s id e ra t io n  when we 
m eet tom orrow . Twelve m onths ago i t  would have o c c u rre d  to  
me t h a t  t h a t  would mean two days p r o t r a c te d  s i t t i n g  o f  th e  
S e n a te . B ut s e e in g  t h a t  we have d e sp a tc h ed  f i f t e e n  b i l l s
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to d ay  in  th e  sp ace  o f  an h our I  se e  no l i m i t  to  th e  speed  
and powers o f t h i s  House. T h e re fo re , I  th in k  we w i l l  b e ~ n 
q u i t e  a b le  to  d isp o se  o f  th e s e  n in e te e n  b i l l s  tom orrow .’

One remedy would have been f o r  th e  Government to  i n i t i a t e  more non-

con t r o v e r s i a l  b i l l s  in  th e  S e n a te , which would have s u b je c te d  them to  a

h ig h  l e v e l  o f  c r i t i c i s m  from t h a t  body, w h ile ,c o r re s p o n d in g ly , ta k in g  a

d eg ree  o f  p re s s u re  o f f  th e  D a i l .  On one o c c a s io n  Cosgrave in fo rm ed  th e

S e n a te  t h a t  i t  was in te n d e d  to  ad o p t t h i s  p ro c e d u re , b u t ,  because  o f  a

s tro n g  a n ti= S e n a te  b ia s  o r  f o r  some o th e r  re a s o n , i t  was n ev e r  a d o p ted .

F i n a l ly ,  th e  S en a te  to o k  m a tte r s  in to  i t s  own hands by r e f u s in g  to  h u r ry

l e g i s l a t i o n ,  and th e  S tan d in g  O rd ers  w ere amended so as  to  p ro v id e  t h a t

th e r e  sh o u ld  be an i n t e r v a l  o f  th r e e  days betw een r e c e i p t  o f  a  b i l l

( o th e r  th a n  a  Money B i l l )  from th e  D a i l , and i t s  ap p earan ce  on th e  O rder

P ap e r , and a ls o  so a s  to  p re v e n t more th a n  one s ta g e  o f  a  b i l l  b e in g

ta k e n  on th e  same day.^"* '

De V a le ra  sp o n so red , on June 7 , 1933> th e  C o n s t i tu t io n  (Amendment

No. 19) B i l l ,  th e  purpose  o f  w hich was to  c u r t a i l  th e  S e n a te ’s power o f

d e la y  from  e ig h te e n  months to  th r e e  m onths. I n  so d o in g , i t  would ap p ear

t h a t  he had  d e c id ed  a g a in s t  a b o l is h in g  th e  S e n a te  f o r  th e  fo re s e e a b le

f u tu r e .  He made i t  c l e a r ,  how ever, t h a t  t h i s  was n o t  th e  c a s e , s t a t i n g

in  h i s  Second R eading speech  t h a t  th e  Government in te n d e d  to  b r in g  in

p ro p o sa ls  " to  end th e  p r e s e n t  S e n a te , a t  any r a t e . "  The p r e s e n t  S e n a te

" d id  n o t perfo rm  any fu n c t io n  w hich co u ld  n o t  a s  w e ll  be perfo rm ed  by a

Committee" o f th e  D a i l . He c a l l e d  i t  a b su rd  t h a t  th e  second  chamber

sh o u ld  a c t  a s  "a  mere r e f l e x "  o f  th e  D a i l , y e t  i t  w i l l  be r e c a l l e d  t h a t ,

s i t t i n g  in  th e  J o in t  Committee o f  1928, De V a le ra  had done w hat he co u ld

to  make th e  S en a te  a s  a c c u ra te  a  r e f l e x  o f  th e  House a s  p o s s ib le .  The

b i l l  to  l i m i t  th e  S e n a te ’s  su sp e n so ry  p e r io d  was p a sse d  by th e  D a il on
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moved t h a t  th e  Second R eading be p o stp o n ed  pend ing  th e  s e t t i n g  up o f  

a  J o i n t  Committee o f b o th  Houses to  c o n s id e r  th e  c o n s t i t u t i o n  and powers 

o f  th e  Second Chamber. The Second S ta g e  was po stp o n ed  by 30 v o te s  to  7 , 

and th e  fo llo w in g  r e s o lu t io n  was p assed  and in c o rp o ra te d  in  a  m essage 

to  th e  D a i l :

"T h a t i t  i s  ex p e d ie n t t h a t  a  J o i n t  Committee c o n s is t in g
o f  f i v e  members o f  th e  S e n a te  and f iv e  members o f  th e  D a i l ,  w ith  

P  • ' 7th e  ^hairm an o f  each House ex o f f i c i o , be s e t  up to  c o n s id e r  and
r e p o r t  on th e  ch anges, i f  n e c e s sa ry  in  th e  c o n s t i t u t i o n
and pow ers o f  th e  S e n a te ."

A lthough  th e  r e s o lu t io n  was p r in te d  on ev ery  o rd e r  p a p e r  to  th e  D a il

f o r  n e a r ly  th r e e  y e a r s ,  i t  was ig n o re d  by th e  G overnm ent. The su sp en so ry

p e r io d  o f  e ig h te e n  months e x p ire d  on December 27, 193^ • M eanwhile a  b i l l

to  a b o l is h  th e  S e n a te  had p a sse d  th e  D a il  and had been r e j e c t e d  by th e

S e n a te . December 27 p a sse d , and Mr. De V a le ra  f a i l e d  to  a c t ,  a lth o u g h

i t  was g e n e r a l ly  assum ed th a t  th e  S e n a te  was soon to  be a b o lis h e d . Then,

on A p r i l  11, 1935> he p roposed  a  m otion in  th e  D a il  f o r  th e  p u rp o se  o f

sen d in g  th e  b i l l  l im i t in g  th e  su sp en so ry  p e r io d  a  second  tim e to  th e

S e n a te  un d er a r t i c l e  38a  o f  th e  C o n s ti tu tio n .,  g iv in g  a s  h i s  re a so n  t h a t ,

even i f  th e  S e n a te  rem ained  in  e x is te n c e  f o r  on ly  a  s h o r t  tim e , th e

Government s t i l l  d e s i r e d  i t s  power o f  d e la y  to  be r e s t r i c t e d .  The B i l l

was a g a in  c o n s id e re d  in  th e  S e n a te , where i t  was r e j e c t e d ,  21 v o te s  to  20.

U nder A r t i c l e  38a  o f  th e  C o n s t i tu t io n  th e  S en a te  now had on ly  s ix ty  days

to  r e c o n s id e r  th e  B i l l ,  and t h i s  p e r io d  te rm in a te d  on June 10, 1935-

A t t h a t  tim e , on o r  a f t e r  Ju n e  11, th e  B i l l  co u ld  have become law by

th e  mere p assag e  o f  an enactm ent r e s o lu t io n  by th e  D a i l , y e t  no such

r e s o lu t io n  was p ro p o sed , and th e  B i l l  n ev e r became law .

As a  r e v i s in g  cham ber, th e  S en a te  perfo rm ed  i t s  work a d m ira b ly ,
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a s  T a b le  XIV i l l u s t r a t e d .  Y e t, w ith  th e  r i s e  o f  s tr o n g  p a r t i e s  in  th e  

D a i l , t h i s  fu n c t io n  was re n d e re d  l e s s  n e c e s s a ry . The S e n a te  i n i t i a t e d  

l e g i s l a t i o n  on ly  w ith  th e  G overnm ent's  a p p ro v a l, and d id  so r a r e l y ,  

a l th o u g h  th e r e  i s  no re a so n  why n o n - c o n tro v e r s ia l  b i l l s ,  o r  p r iv a te  

member b i l l s ,  co u ld  n o t have been i n i t i a t e d  th e r e .  P e rh a p s , w ith  th e  

p a ssa g e  o f  tim e , t h i s  m ight have o c c u rre d . As we have se e n , w h ile  th e  

r e s p o n s i b i l i t y  o f  th e  S e n a te 's  a b o l i t io n  m ust r e s t  s q u a re ly  w ith  De V a le ra  

and th e  F ian n a  F a i l  P a r ty ,  i t  h as  been seen  t h a t  in te r - h o u s e  c o n f l i c t s  

had d ev e lo p ed  even d u r in g  th e  C osgrave G overnm ent's  tim e  in  o f f i c e .  Had 

th e  S e n a te  r e t a in e d  th e  power to  f o rc e  a  re fe ren d u m , i t  i s  p o s s ib le  

t h a t  a b o l i t i o n  m igh t have been av o id ed , b u t t h i s  i s  by no means c e r t a i n .  

However, i t  i s  n o t  th e  f a c t  o f  a b o l i t i o n  i t s e l f  o r  th e  manner in  which 

i t  was accom plished  which i s  o f  n o te ,  b u t th e  u n d e r ly in g  re a so n  b eh in d  

i t ,  th e  d i s s o lu t io n  o f  th e  I r i s h  F re e  S t a t e .

New Z ealan d

The d e c l in e  i n  th e  L e g is la t iv e  C o u n c i l 's  r o l e  can be seen  most 

c l e a r l y  in  th e  sp h e re  o f  l e g i s l a t i o n ,  b o th  in  i t s  i n i t i a t i o n  and r e v i s io n .  

Jack so n  w r i te s  t h a t  th e  m ost im p o rta n t work o f th e  C ouncil th ro u g h o u t 

i t s  e x is te n c e  was to  be found  in  i t s  r o le  a s  a  r e v i s in g  cham ber. I n  

th e  96 -y e a r  e x is te n c e  o f  th e  C o u n c il, 3^  o f  th e  B i l l s  from th e  House 

o f  R e p re s e n ta t iv e s  w hich p a sse d  th ro u g h  th e  C o u n cil w ere amended. B ut 

th e  d i s t r i b u t i o n  was uneven th ro u g h o u t th e  C o u n c i l 's  h i s t o r y .  Between 185^ 

and 1890 some 5 0 fo o f  l e g i s l a t i o n  su b m itte d  was amended, compared w ith  

2Gfo from  1891 to  1950. A nother f e a tu r e  was t h a t  th e  C o u n c il was concerned  

p r im a r i ly  w ith  th e  amendment o f  Government B i l l s ,  and in  i t s  l a t e r  y e a rs  

many amendments' w ere made a t  th e  i n s t i g a t i o n  o f  th e  Government r e p r e s e n ta t iv e  

i n  th e  Chamber. A lso , we see  a g a in  th e  problem  o f th e  e n d -o f - s e s s s io n  ru s h ;
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i t  was by no means un u su a l f o r  C o u n c il lo r s  to  s i t  f o r  a  n ine-w eek  s e s s io n ,  

d e a l  w ith  a  h a n d fu l o f  l e g i s l a t i o n  in  th e  f i r s t  seven  w eeks, and be 

f a c e d  w ith  50 more b i l l s  in  th e  f i n a l  two, J  T here can be s c a rc e ly  

any do u b t t h a t  t h i s  l i m i t a t i o n ,  which now ap p e a rs  to  be g e n e ra l  among 

second  chambers o f  W estm inster o r ig in ,  coup led  w ith  th e  C o u n c il’s own 

la c k  o f  a c t i v i t y  in  th e  i n i t i a t i o n  o f  l e g i s l a t i o n ,  r e s t r i c t e d  th e  e f ­

f e c t iv e n e s s  o f  th e  C o u n c il. A lthough  some b i l l s  la p s e d  in  th e  C ouncil 

a t  th e  end o f  th e  s e s s io n ,  more o f te n  th e y  were fo rc e d  th ro u g h , r e c e iv in g  

l i t t l e ,  i f  an y , a t t e n t i o n .  I t  would seem t h a t  th e  c o n tin u a n c e  o f  t h i s  

p r a c t i c e  o v er a  lo n g  p e r io d  o f  tim e d id  much to  weaken th e  C o u n c i l lo r s ’ 

own b e l i e f  in  t h e i r  r o l e  a s  l e g i s l a t o r s .

I n  New Z e a la n d , th e r e  w ere no l e g a l  r e s t r i c t i o n s  on th e  power o f 

a  Government to  in tro d u c e  b i l l s  in to  th e  C o u n c il. The P a r lia m e n ta ry  

P r iv i l e g e s  A ct o f  1865 p roveded  t h a t  b o th  Houses w ere to  have th e  same 

p r iv i l e g e s  as  th e  B r i t i s h  H ouse o f  Commons. B ut th e  B r i t i s h  co n v en tio n  

t h a t  money b i l l s  and a l l  im p o rta n t p o l ic y  b i l l s  sh o u ld  be in tro d u c e d  

f i r s t  i n to  th e  lo w er house was a c c e p te d  in  New Z ea lan d . T here w ere a ls o  

c o n v e n tio n s  t h a t  th e  c a b in e t  was r e s p o n s ib le  to  th e  low er House and t h a t  

m in is te r s  who w ere heads o f  d ep a rtm en ts  n o rm a lly  s a t  in  th e  House o f 

R e p r e s e n ta t iv e s .  As n o te d  in  o th e r  c h a p te r s ,  i t  i s  u n l ik e ly  t h a t  a

M in is te r  would w ant to  see  h i s  b i l l s  in tro d u c e d  in to  a  house where he
305would be u n ab le  to  ta k e  com plete  ch arg e  o f  t h e i r  p a ssa g e . ^ I t  i s  

o f  i n t e r e s t  to  n o te  t h a t  o f  th e  s ix te e n  a d m in is t r a t io n s  betw een 1891 and 1950 

one f a i l e d  to  a p p o in t a  m in i s te r  from th e  upper h o u se , and n in e  a p p o in te d  

one o n ly . I t  was o f te n  th e  p r a c t i c e  f o r  th e  p o r t f o l i o s  o f  I n t e r n a l  

A f f a i r s  a n d /o r  A tto rn e y  G en e ra l to  be i n  th e  upper h o use . T h is  i s  a 

c o m p a ra tiv e ly  b e t t e r  s i t u a t i o n  th a n  has been found in  m ost o f  th e  o th e r
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system s under s tu d y , bu t even t h i s  p r a c t i c e  ceased  a f t e r  th e  e a r ly

19301 s » anti in  19^2,. when th e  p o r t f o l i o s  o f  I n d u s t r i a l  Manpower,

L ab o r, and C iv i l  D efense were a l l o t t e d  to  two m in is te r s  in  th e  C o u n c il,

a  member o f  th e  House o f  R e p re s e n ta t iv e s  com plained t h a t :

" . . . i t  i s  c a s t in g  a  s tig m a  on th e  i n t e l l i g e n c e  o f  th e  
e le c te d  members o f t h i s  chamber when a  member o f ^ n e  
L e g is la t iv e  C ouncil i s  a p p o in te d  to  a  C a b in e t. '

The h ig h e s t  p ro p o r t io n  o f l e g i s l a t i o n  i n i t i a t e d  by th e  C o u n c il,

j u s t  o v e r o n e -q u a r te r  o f  th e  t o t a l  i n i t i a t e d  by th e  New Z ealand  G en era l

Assem bly as  a  w hole, was in  th e  y e a rs  p r i o r  to  1869. B ut even a t  t h a t

tim e  th e  C ouncil c o n s id e re d  i t s e l f  f a r  from  f u l l y  o ccu p ied  and a  S e le c t

Committee com plained  in  1868 t h a t  i t  co u ld  se e  no re a so n  why so many

o f  th e  b i l l s  su b m itte d  to  P a r lia m e n t sh o u ld  n o t be su b m itte d  f i r s t  to

th e  C o u n c i l . B e t w e e n  I 869  and th e  end o f  th e  c e n tu ry , th e  p ro p o r t io n

o f  l e g i s l a t i o n  i n i t i a t e d  by th e  C ouncil dropped s l i g h t l y ,  b u t d e s p i te

some f lu c tu a t i o n s ,  i t  av e rag ed  ro u g h ly  o n e - f i f t h  o f  th e  l e g i s l a t i o n

i n i t i a t e d  by th e  Government o f  th e  day. U n t i l  th e  m id -1 8 9 0 's , m ost

G overnm ents were w i l l in g  to  in tro d u c e  a s i g n i f i c a n t  p ro p o r t io n  o f t h e i r

l e g i s l a t i v e  program s f o r  f i r s t  c o n s id e ra t io n  in  th e  C o u n c il, and i t  was

n o t u n t i l  a f t e r  189^ th a t  th e  d e c l in e  s e t  i n .  W ith a  grow ing em phasis

on p a r ty  d i s c i p l i n e  and r e p r e s e n ta t iv e  a c c o u n ta b i l i ty  to  th e  e l e c t o r a t e ,

Governm ents i n s i s t e d  upon th e  in t r o d u c t io n  o f  a  l a r g e r  p ro p o r t io n

o f  t h e i r  l e g i s l a t i o n  in to  th e  House o f  R e p r e s e n ta t iv e s .  B ecause o f  th e

la c k  o f  p r iv a te  and p r iv a te  members’ b i l l s ,  t h i s  p r a c t i c e  le d  to  a

d e c l in e  in  th e  o v e r a l l  i n i t i a t i n g  a c t i v i t y  o f th e  C o u n c il, and one

more a s p e c t  o f  l e g i s l a t i v e  c a p a c ity  was w a s te d , f u r t h e r  em phasiz ing  th e
qnO

s e r io u s  imba la n c e  o f  l e g i s l a t i v e  a c t i v i t y .

Jack so n  c o n s id e rs  p e t i t i o n s  from p r iv a te  c i t i z e n s  as  h av ing  lo n g
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been an im p o rta n t f e a tu r e  o f th e  New Z ealand  p o l i t i c a l  sc en e . I n  a 

s e n se  th e y  p ro v id e  a  s c a le  o f  th e  r e l a t i v e  p o p u la r i ty  o f  th e  two h o u ses .

I t  i s  c o n c e iv a b le  t h a t  th e  C o u n c il, w ith  more tim e to  d ev o te  to  such  m a t te r s ,  

would a t t r a c t  a  l a r g e  number o f p e t i t i o n s ,  b u t ,  a g a in , i t s  r o l e  was a  

m odest one a t 'b e s t .  In d eed , a t  a  tim e when many p e t i t i o n s  were b e in g  

h e ld  o v er f o r  p e r io d s  o f a  y e a r  o r  m ore, th e  C ouncil was l e f t  w ith o u t 

work. Jack so n  f in d s  i t  d i f f i c u l t  to  u n d e rs ta n d  why a  p o t e n t i a l  o f  t h i s  

s o r t  was sq u an d ered . I f  we c o n s id e r  th e  Canadian exam ple, such a  c i r ­

cum stance m ight have been c o r r e c te d .  A t a  tim e when i t s  r o le  in  th e  i n ­

i t i a t i o n  o f  p r iv a te  b i l l s  w ent in to  d e c l in e ,  th e  C anadian P a r lia m e n t 

rem ed ied  th e  s i t u a t i o n  s im ply  by in c r e a s in g  th e  ch arg e  f o r  th e  in t ro d u c ­

t i o n  o f  a - b i l l  i n to  th e  low er house to  $5 0 0 , le a v in g  th e  ch arg e  f o r  a 

s i m i l i a r  s e rv ic e  in  th e  S e n a te  a t  $200. The r e s u l t  was t h a t  from 193^

onwards th e  C anadian S e n a te  assumed a  v i r t u a l  monopoly on th e  in t ro d u c t io n
309o f  p r iv a te  l e g i s l a t i o n .  I n  th e  House o f  R e p re s e n ta t iv e s  th e r e  

ap p e a red  to  have been l i t t l e  u n d e rs ta n d in g  o r i n t e r e s t  in  making th e  

b ic a m e ra l system  w ork, and a  member o f  th e  low er house summed up th e  

g e n e ra l  a t t i t u d e  when he d e c la re d :

" I t  i s  c a l l e d  th e  L e g is la t iv e  C o u n c il, b u t to  l e g i s l a t e  
i s  th e  l a s t  th in g  we w ant i t  to  do. The p ro v in c e  o f  l e g i s l a t i o n  
i s  o u rs  a lo n e . As th e  e le c te d  r e p r e s e n ta t iv e s  o f  th e  p e o p le , 
i t  i s  ou r jo b  to  l e g i s l a t e  and n o t th e  jo b  o f  anybody e l s e . . . .
I  su g g e s t i t  i s  r a t h e r  h a rd  on some o f th e  c a p a b le  p eo p le  who 
do occupy th e  benches i n  t h a t  Chamber to  re p ro a c h  them f o r  i n ­
a c t i v i t y  which has been fo rc e d  on them and to  deduce from  t h a t  
e n fo rce d  i n a c t i v i t y  in c a p a c i ty  on t h e i r  p a r t . ” 318

The s t r o n g e s t  power t h a t  th e  C o u n c il p o sse s se d  was t h a t  o f  r e j e c t i n g  

l e g i s l a t i o n ,  a lth o u g h  on what grounds t h i s  power was to  be u sed  was n ev e r 

made c l e a r .  The im p l ic a t io n  was t h a t  i t  would be f o r  th e  "good o f  th e  

p e o p le ,"  even though t h i s  in v o lv e d  a  nom inated  House o v e r tu rn in g  th e



l 6 l

the legislation of a popularly-elected House. Originally, the Council 
was .expected to protect property and the monarchy, hut a role of this 
nature requires popular support, which was never apparent in New Zealand. 
Accordingly, the role of the nominated Council conflicted with the pre­
cepts of responsible government, particularly after 3JB79»-when a system 
of triennial elections was introduced for the House of Representatives. 
The main period of use of the veto was between 1873 and 1 8 9 6, when there 
were often divided counsels in the lower House, or, in particular, when 
the Liberal Government came to power in 1891 and the Council fought to 
retain what power it had. The use of a veto by a nominated chamber is 
always a double-edged weapon; its possibility is always more impressive 
than its actuality, and this is a fact that Councillors ignored at their

.: 311own p e r i l .

A fo rm al mode o f r e j e c t i o n  co u ld  ta k e  a  number o f  fo rm s. A b i l l  

p a s se d  by th e  House m ight be w ithdraw n o r  d isc h a rg e d  in  th e  C o u n c il, o r  

a  b i l l  m ight la p s e .  U s u a lly , th e  l a t t e r  s i t u a t i o n  r e s u l t e d  from f a i l u r e  

to  r e a c h  agreem ent a t  a  c o n fe ren c e  w ith  th e  House o f R e p re s e n ta t iv e s ,  

a lth o u g h  i t  co u ld  a l s o .o c c u r  due to  a  la c k  o f  tim e in  th e  e n d -o f - s e s s io n  

ru s h  o r  becau se  th e  C ouncil p a sse d  a  m otion  to  " r e p o r t  p r o g re s s ."  The 

u s u a l  m ethod o f  o u t r ig h t  r e j e c t i o n  was to  p a ss  a  m otion  t h a t  th e  m easure 

i n  q u e s tio n  be r e a d  a second tim e " t h a t  day s ix  m on ths,"  in s u r in g  t h a t  i t  

would la p s e  f o r  t h a t  se a so n . I f  r e in tro d u c e d  in  th e  fo llo w in g  s e s s io n ,  

th e  b i l l  would have to  go th ro u g h  th e  w hole p a r lia m e n ta ry  p ro c e ss  a g a in . 

When th e  C o u n c il d e s ir e d  to  r e j e c t  a  b i l l  b u t w ished to  make i t  c l e a r  t h a t  

it was n o t  opposed to  th e  m easure in  p r in c ip l e ,  a  b i l l  would be " l a i d  

aside."^12
The freq u e n c y  w ith  which b i l l s  w ere r e j e c t e d  by th e  C ouncil v a r ie d
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a t  d i f f e r e n t  s t a t e s  in  i t s  h i s to r y .  Judged  o n ly :.in  te rm s o f  th e  number

o f  b i l l s  r e j e c t e d ,  i t s  r o l e  from I 856 to  1876 was a  l im i te d  one. F u r th e r ­

m ore, th e  C o u n c il was g e n e r a l ly  concerned  more w ith  th e  r e j e c t i o n  o f 

.P r iv a te  Members1 B i l l s  th an  w ith  th o se  o f  th e  Governm ent. A lthough

118 o f  18^ b i l l s  which f a i l e d  to  p ass  th e  C ouncil betw een 1376

and I 89 I  w ere r e j e c t e d ,  on ly  32 o f  th e s e  were Government b i l l s ,  an

313av e ra g e  o f  two p e r  y e a r .  J A f te r  1892, th e  C o u n c i l 's  r o le  o f r e j e c t i o n  

d w in d led . A number o f  b i l l s  la p se d  on o c c a s io n , b u t few Government b i l l s  

w ere r e j e c t e d .  From 1896  onw ards, even t h i s  a c t i v i t y  ceased  and b i l l s  

from  th e  House o f  R e p re s e n ta t iv e s  were no lo n g e r  l o s t  in  th e  upper 

h o u se .

I t  can be se e n , th e n , t h a t  on a lm o st a l l  co u n ts  th e  l e g i s l a t i v e  

p o t e n t i a l  o f  th e  C ouncil was w as te d . As opposed to  th e  S en a te  o f  th e  

I r i s h  F re e  S t a t e ,  C o u n c il lo rs  o f e x c e p tio n a l  a b i l i t y  g e n e ra l ly  w ere n o t 

a p p o in te d , p a r t i c u l a r l y  in  th e  l a t e r  y e a r s  o f  i t s  e x is te n c e .  Due to  th e  

n o n -d em o cra tic  n a tu r e  o f  appo in tm ent v s . p o p u la r  e l e c t io n  f o r  th e  low er 

h o u se , members o f  th e  House o f R e p re s e n ta t iv e s  co u ld  r i g h t l y  c la im  t h a t  

l e g i s l a t i v e  r e s p o n s i b i l i t y  was la r g e ly  o r w holly  t h e i r s . .

ABOLITION AND ITS CONSEQUENCES 
The I r i s h  F re e  S t a t e

When Prim e M in is te r  Cosgrave in tro d u c e d  th e  C o n s t i tu t io n  B i l l  in to

th e  C o n s t i tu e n t  Assembly in  1922, he d iv id e d  i t  i n to  th re e  p a r t s :

1 . The A r t i c l e s  c o n ta in e d  in  th e  A n g lo - I r is h  T re a ty .  The Government 

made th e s e  a  m a t te r  o f  c o n f id en c e ; th e  Assembly co u ld  r e j e c t  o r  amend 

them , b u t in  such  case  i t  would have to  f in d  a  new form o f governm ent.

2 . The A r t i c l e s  i n s e r t e d  a s  a  r e s u l t  o f  agreem ent w ith  th e  S o u th e rn  

U n io n is ts .  The G overnm ent's  a t t i t u d e  to w ard s t h e s e  was th e  same.
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The agreem ent w ith  th e  S o u th e rn  U n io n is ts  com prised  p r o p o r t io n a l  

r e p r e s e n ta t io n  in  th e  e le c t io n s  f o r  th e  D a i l ; a  second  chamber w ith  

s p e c i f i e d  powers and p e rso n n e l;  and U n iv e r s i ty  r e p r e s e n ta t io n — in  

th e  S e n a te  as  o r ig in a l ly  a g re e d , b u t l a t e r  t r a n s f e r r e d  by c o n se n t to  

th e  D a i l .

3 . A l l  th e  rem a in in g  A r t i c l e s ,  in  re g a rd  to  which th e  C o n s t i tu e n t

A ssem bly would have a  f r e e  hand.

A t th e  tim e th e  S en a te  A b o lit io n  B i l l  was in  th e  p ro c e ss  o f

becom ing law in  193^'~6, two o th e r  B i l l s  were a ls o  b e fo re  P a r lia m e n t.

One o f  th e s e  p ro p o sed  to  a b o l is h  u n iv e r s i ty  r e p r e s e n ta t io n ,  and th e

o th e r ,  in  O 's u l l i v a n 's  w ords, " r e c a s t  th e  e l e c t o r a l  a r e a s  in  such  a

way a s  to  re n d e r  p ro p o r t io n a l  r e p r e s e n ta t io n  o f  l i t t l e  v a lu e  to  

315m in o r i t i e s . "  S hould  th e s e  th r e e  B i l l s  have become law , th e n , th e re

w ould have been l i t t l e  l e f t  o f  th e  agreem ent w ith  th e  S o u th e rn  U n io n is ts .

G 'arvin n o te s  t h a t  i t  was th e  r e j e c t i o n  by th e  S e n a te  o f a  B i l l

f o rb id d in g  th e  w earing  o f  u n ifo rm s e x cep t by S ta te - a u th o r iz e d  o rg a n iz a t io n s ,

a  move aim ed m ain ly  a t  th e  s e m i - f a s c i s t  B lu e s h i r t s ,  t h a t  was th e  im m ediate
316c au se  o f  De V a le r a 's  d e s i r e  to  a b o l is h  th e  upper h o u se .

I t  i s  n e c e s sa ry  to  u n d e rs ta n d  e x a c t ly  what th e  A b o li t io n  B i l l  was 

to  acco m p lish . O 's u l l iv a n  co n ten d s t h a t  i t  d id  n o t s e t  up a  u n icam era l 

system  in  th e  norm al se n se  o f  th e  te rm , t h a t  i s ,  w ith  s a fe g u a rd s  a g a in s t  

any form s o f l e g i s l a t i v e  ty ra n n y . R a th e r , i t  s im ply  d e le te d  a l l  

r e f e r e n c e s  to  th e  S e n a te , so t h a t  a  C o n s t i tu t io n  d e s ig n e d  f o r  two houses 

came to  have on ly  one. T h is  method i s  p erh ap s  e x p la in e d  by th e  h a s te  

w ith  which th e  m easure was d r a f t e d .  De V a le ra  l e f t  th e  S e n a te  a t  11 

p .m . on March 21, 193^+» d e te rm in ed  to  a b o l is h  th e  S e n a te  a f t e r  i t s  

r e j e c t i o n  o f  th e  B lu e s h i r t  B i l l .  The S e n a te  A b o li t io n  B i l l  was in tro d u c e d
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3 i r7
in  th e  D a il th e  n e x t day. '

N e a rly  th e  whole burden  o f  p i l o t i n g  th e  B i l l  th ro u g h  th e  D a il was 

Mr. De V a le ra 1s .  On th e  Second B eading o f  th e  B i l l ,  De V a le ra  s a id  

" . . . The p r in c ip l e  o f  th e  B i l l  a t  th e  p r e s e n t  s ta g e ,  anyhow, i s
o - t  Q

to  have a  one'Cham ber L e g is la tu r e ."  De V a le ra  had r e p e a te d ly  e x p re sse d

h i s  w i l l in g n e s s  to  c o n s id e r  w ith  an open mind any w orkable cheme f o r  a

seco n d  cham ber. B ut f o r  n e a r ly  a  y e a r  th e  S e n a te ’ s r e q u e s t  f o r  a  J o i n t

Com m ittee on th e  s u b je c t  had been a p p e a r in g  on th e  D a il O rder P ap e r.

When q u e s tio n e d  by Mr. MacDermot on t h i s  p o in t ,  he s a id  t h a t  h i s  e x p e r ie n c e

ta u g h t  him t h a t  such  a  J o i n t  Committee would c o n s id e r  th e  q u e s tio n

319"from  a  narrow  p o l i t i c a l  s ta n d p o in t . " .  He was r e f e r r i n g  to  th e  p e r io d

f o r  w h ic h -th e  ^ i l l  would be in  su sp en s io n  a f t e r  th e  a n t i c ip a t e d  r e j e c t i o n

by th e  S e n a te , b u t ,  d u rin g  t h a t  p e r io d ,  no com mission was s e t  up. Once

th e  S e n a te  had  d isa p p e a re d  on May 29, 1936, l i t t l e  tim e  was w asted .

E lev en  days l a t e r ,  De V a le ra  s e t  up h i s  com m ission to  in v e s t i g a t e  a

new Second Chamber which was o b lig e d  to  work in  ex trem e h a s te .  I t s

r e p o r t  was r e q u e s te d  by th e  fo llo w in g  O cto b er 1, in  view o f  th e  imminence
321o f  th e  new C o n s t i tu t io n .

On May 30» 1934, th e  B i l l  to  a b o l is h  th e  second  chamber came b e fo re  

th e  S e n a te . Mr. De V a le ra  spoke on ly  f o r  a  few m in u te s . Having 

s t a t e d  t h a t  he d id  n o t a n t i c i p a t e  t h a t  th e  S en a te  would p a ss  th e  B i l l ,  

he conceded t h a t  th e r e  were c e r t a in  a r t i c l e s  in  th e  C o n s t i tu t io n  

g u a ra n te e in g  d em o cra tic  r i g h t s ,  and i t  was h i s  i n t e n t io n  to  e n tre n c h  

th e s e  A r t i c l e s  by s p e c ify in g  some f r a c t i o n  o f  th e  t o t a l  membership 

needed  f o r  am ending th e s e  a r t i c l e s ,  such  a s  f o u r - t e n th s  o f  th e  D a i l . T h is  

p ro m ise  was n e v e r  f u l f i l l e d .  F o llo w in g  De V a le r a 's  sp eech , an unusual i n ­

c id e n t  o c c u rre d . The Chairman o f  th e  S e n a te  re q u e s te d  t h a t  he be p e r -
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m it te d  to  a d d re ss  th e  House from th e  C h a ir . He s t a t e d  t h a t  in  view o f

h i s  s p e c ia l  knowledge o f th e  S e n a te 's  w ork, he c o u ld  n o t  rem ain  s i l e n t .

T here  fo llo w ed  a  speech  t h a t  l a s t e d  f o r  n e a r ly  two h o u rs , in  which s e v e ra l

323o f  Mr. De V a le r a 's  argum ents were rev iew ed  and answ ered  by th e  Chairm an.

He began .by referring to the persistent misrepresentations of which he 
claimed the Senate had been the target, specifically to a statement by the 
Minister for Justice in January 1933 that every bill passed by the Dail 
was being held up in the Senate. The Chairman pointed out that apart from 
the Oath Bill, the Senate had received twenty-two Bills from the De Valera 
Government from its inception until the January 1933 dissolution, of 
which sixteen were passed unamended. Of the six that were amended, a total 
of ninety-four amendments were inserted and of these, eighty-eight were 
agreed to by the Dail and the remaining six were not insisted upon by the 
Senate.

Taking the decennial period of 1923-1932, the Chairman gave exact 
figures regarding the work of revision done each year by the Senates of 
Canada, South Africa, and the Irish Free State, which showed that the 
Free State Senate had done in this area roughly three times the work of 
the Canada Senate and more than ten times the work done by the Senate of 
South Africa. He then asked what substitute could be provided that would 
be capable of performing the function of revision in such a manner.

The Chairman c o n s id e re d  th e  power o f d e la y  and showed t h a t  no l e s s  

th a n  t h i r t y - t h r e e  b i l l s  had  been r e j e c t e d  by th e  C anadian S en a te  and 

t h i r t e e n  by th e  S e n a te  o f  S outh  A f r ic a .  The number in  th e  ca se  o f  th e  

I r i s h - F r e e  S t a t e  was on ly  th r e e ;  th u s  i t  co u ld  h a rd ly  be s a id  t h a t  such a 

power caused  th e  S en a te  to  be p e rn ic io u s .

One o f  De V a le r a 's  s t r o n g e s t  argum ents had been t h a t  th e  S e n a te  had
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n o t  p roven  to  be an im p a r t ia l  body, and t h a t  i t s  a t t i t u d e  tow ards h is  

Governm ent had e s s e n t i a l l y  been d i f f e r e n t  from i t s  a t t i t u d e  tow ards 

C o sg rav e’ s .  The Chairman r e f u te d  t h a t  argum ent by g iv in g  th e  f a c t s .  As 

r e g a rd s  th e  work o f  r e v i s io n ,  he showed t h a t  th e  p ro p o r t io n s  w ere 

s im i l a r .  As re g a rd s  th e  power o f  d e la y , two b i l l s  had been suspended  in  

Mr. C o sg ra v e 's  t im e , and u n d er Mr. De V a le ra , f o u r  o u t o f  a  t o t a l  o f  109.

The Chairman th en  e n te re d  on th e  co n c lu d in g  phase  o f  h i s  sp eech .

He a s s e r t e d  t h a t  Mr. De V a le r a 's  r e a l  o b je c t  was a  d i c t a t o r s h i p ,  and he 

u n d e rto o k  a  v ig o ro u s  d e fe n se  o f  th e  S e n a te 's  In d ep e n d e n t Group:

"The r e s t  o f  us have l e a r n t  to  know and r e s p e c t  th e  
q u a l i t i e s  o f  i n t e l l e c t  o f  th e s e  men, t h e i r  h ig h -m in d ed n ess , 
t h e i r  in b o rn  lo v e  o f  l i b e r t y ,  t h e i r  genu ine  d e v o t io n - to  
I r e l a n d . . . .A f te r  our tw elve y e a r s ' e x p e r ie n c e , I ,  f o r  one, 
am n o t  go in g  to  s ta n d  h e re  and a llo w  my f r i e n d s  to  be 
c a lu m n ia ted . S peak ing  a s  an I r is h m a n , to  I r i s h g g n ,  o f  
I r ish m e n , I  acc la im  th e s e  men a s  my b r o th e r s .

Mr. De V a le ra  l e f t  th e  Chamber im m ed ia te ly  on th e  c o n c lu s io n  o f th e  

C h a irm an 's  speech  and d id  n o t r e tu r n  u n t i l  th e  t h i r d  day , in  tim e to  

co n c lu d e  th e  d e b a te .

I t  sh o u ld  be n o te d  h e re  t h a t  u n d er an amendment made to  th e  Con­

s t i t u t i o n  in  1929 > i t  was p o s s ib le  to  e f f e c t  C o n s t i tu t io n a l  amendments 

by means o f  o rd in a ry  l e g i s l a t i o n ,  w ith o u t re c o u rs e  to  a  re fe ren d u m . 

F u rth e rm o re , d u r in g  h i s  sp eech  to  th e S e n a te ,  Chairman B ennet s t a t e d  t h a t  

he had  so u g h t l e g a l  a d v ic e , which was t h a t  th e  B i l l  to  a b o l is h  th e  S en a te  

had  n o t  been an amendment to  th e  C o n s t i tu t io n  w ith in  th e  m eaning o f  th e  

C o n s t i tu t io n .  Why th e n , was th e  A b o l i t io n  B i l l  n o t  b ro u g h t to  th e  

C o u rts?  The answ er la y  i n  two p re v io u s  d e c is io n s  by th e  J u d i c i a l  Com­

m i t te e  o f  th e  P r iv y  C ouncil which p re c lu d e d  such a c t io n .  In  th e  c a se s  

o f  th e  S t a t e  (Ryan, and o th e r s )  v s . Lennon and o th e r s ,  and o f  Moore and 

o th e r s  v s .  th e  A tto rn e y  G en era l o f  th e  I r i s h  F re e  S ta te  and o th e r s ,  th e
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CtL'flimittee d e l iv e r e d  a  s e r i e s  o f o p in io n s  in  l a t e  193^ an(l  1935 > t h a t

l )  th e  e x te n s io n  from  e ig h t  to  s ix te e n  y e a rs  o f  th e  power o f  amendment

o v er o rd in a ry  l e g i s l a t i o n  (Amendment No. 16) was a  v a l i d  amendment; 2)

th e  power o f  amendment o f  th e  C o n s t i tu t io n  ( a s  d i s t in g u is h e d  from  th e

C o n s t i tu t io n 'A c t )  c o n fe rre d  by A r t i c l e  $0 was u n r e s t r i c t e d ;  and 3 ) "the

325power o f  amendment in c lu d e d  th e  power o f  r e p e a l .  ^

O th er r e a s o n s ,  u n connected  w ith  law , may have a ls o  p re v e n te d  th o se  

who su p p o rte d  th e  S en a te  from  ta k in g  th e  i n i t i a t i v e .  As n o ted  e a r l i e r  

in  t h i s  c h a p te r ,  th e  view o f  th e  members o f  th e  P a i l  and Government 

to w ard s th e  u p p er h o use , even d u rin g  th e  C osgrave y e a r s ,  had been one o f 

im p e rfe c t  sym pathy, and some o f  C o sg rav e’s  M in is te r s  co u ld  n o t be s a id  to  

have been p a r t i c u l a r l y  sy m p a th e tic . A lso , i t  sh o u ld  be bo m  in  mind t h a t  

s in c e  th e  e l e c t o r a l  re fo rm s o f 1928, th e  S en a te  had become in c r e a s in g ly  a  

a  p a r t i s a n  h o u se , whose co m position  s h i f t e d ,  how ever s lo w ly , in  th e  d i r e c ­

t io n  o f th e  Government o f th e  day. As a r e s u l t ,  th e  outcome o f  th e  n e x t 

T r ie n n ia l  E le c t io n ,  o f  December 1937» co u ld  be p r e d ic te d  w ith  a  d eg ree  o f 

c e r t a i n t y .  I t  would p ro b ab ly  have r e s u l t e d  i n ,

F ia n n a  F a i l  27

U n ite d  I r e l a n d  18

In d e p e n d en t Group 7 

Labour 6

In d ep en d en t 1

Chairm an 1

T o ta l  60326

The Government p a r ty ,  w ith  i t s  Labour a l l i e s ,  would th u s  have dom inated 

th e  S e n a te , and i t  i s  d i f f i c u l t  to  see  any en th u siasm  on th e  p a r t  o f  th e  

o p p o s it io n  U n ited  I r e la n d  P a r ty  o f  coming to  power and f a c in g  th e  S en a te
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u n d er th e s e  c irc u m sta n c e s .

A t le n g th  th e  fo rm al m otion o f  en ac tm en t, th e  f i n a l  s te p  n e c e s sa ry

f o r  th e  a b o l i t io n  o f  th e  S e n a te , was s e t  down in  th e  P a i l  f o r  May 19, 1936.

The Chairm an o f  th e  S en a te  summoned th e  House f o r  t h a t  day , and in  a  f i n a l

speech  a llo w ed  no r e c r im in a t io n s ,  ap p ea led  f o r  a  r e s p e c t  o f  th e  law , and

th an k ed  a l l  who d e s ir e d  th e  advancem ent o f  th e  s t a t e .  He th en  d e c la re d
527the Senate adjourned and vacated the Chair.

The m otion o f  enactm ent o f th e  A b o li t io n  B i l l  was n o t ta k e n  up u n t i l  

May 28. I n  h i s  open ing  sp eech , De V a le ra  a d m itte d  to  a  ’’h an k e rin g  a f t e r  

a  Second Cham ber,’’ an ad m iss io n  t h a t  MacDermott l a t e r  d e s c r ib e d  a s  an 

" i n t e r e s t i n g  r e v e l a t i o n ,"  a s  i t  now im p lie d  t h a t  he was r id d in g  h im se lf  

o f  t h i s  p a r t i c u l a r  S en a te  b ecau se  he knew i t  would r e j e c t  th e  q u a s i ­

r e p u b l ic a n  C o n s t i tu t io n  f o r  w hich 0 ‘S u l l iv a n  c la im s De V a le ra  had no m andate 

from  th e  p e o p le . T h is  a ls o  s e rv e s  to  e x p la in  De V a le r a ’ s r e f u s a l  to  con­

s id e r  th e  S e n a te ’ s o f f e r  to  r e s t o r e  th e  referendum  f o r  c o n s t i t u t i o n a l  

amendments in  193^» and , f i n a l l y ,  i t s  o f f e r  to  co n sen t to  i t s  own a b o l i t i o n ,
o o O

p ro v id e d  t h a t  a n o th e r  Second Chamber were s u b s t i t u t e d  f o r  i t ,  in  1936.

When th e  d iv is io n  was ta k e n , th e  m otion was c a r r i e d  by yk  v o te s  to  52.

The C o n s t i tu t io n  (Amendment No. 2k)  B i l l ,  193^» was s ig n e d  by th e  G overnor- 

G e n e ra l on th e  fo llo w in g  day , F r id a y , May 29, 1936, and on t h a t  day th e  

S e n a te  o f  th e  I r i s h  F re e  S ta te  ceased  to  e x i s t .

New Zealand

The id e a  o f  a b o l i t io n  o f  th e  C ouncil was n o t  a  new one. S i r  George 

G ray , fo rm er G overnor and l a t e r  Prim e M in is te r  o f  th e  n a t io n ,  had p roposed  

in  th e  l8 7 0 's  "one g r e a t  chamber composed o f  a t  l e a s t  a  hundred M embers." 

Prim e M in is te r  R ic h a rd  Seddon and h i s  L ib e r a l  P a r ty  a d o p ted  a b o l i t i o n ,  

to g e th e r  w ith  an e le c te d  G overnor, a s  p a r t  o f  th e  p la tfo rm  o f  th e  1893
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e l e c t io n .  L a te r  th e  Labor P a r ty  espoused  th e  p r in c ip le  o f  a b o l i t i o n .

But it was n e v e r  ta k e n  v e ry  s e r io u s ly ,  a rg u e s  Ja c k so n , and i t  was n e v e r  
329w id e ly  p o p u la r .

When th e  i s s u e  o f  a b o l i t io n  was r e s u r r e c te d  in  th e  1 9^0rs ,  i t  was 

c o n s id e re d  a  d ra m a tic  example o f  p ra g m a tic  p a r ty  p o l i t i c s ,  a s  th e  p ro ­

p o s a l o f  a b o l i t i o n  o r ig in a te d  in  th e  N a tio n a l P a r ty  (C o n s e rv a tiv e ) ,  which 

i n  p r in c ip l e  su p p o rte d  b icam era lism . On th e  o th e r  hand, L abour, which 

had  fo rm a lly  ad v o ca ted  a b o l i t io n  o f  th e  C o u n c il, became s ta u n c h  in  i t s  

d e f e n s e .330

In  o rd e r  to  u n d e rs ta n d  t h i s  s i t u a t i o n  i t  m ust be r e a l i s e d  t h a t  th e

C o u n cil i n  th e  1 9 ^ 0 's  had  become p r im a r i ly  a  so u rce  o f  p a tro n a g e , and

s u c c e s s iv e  Governm ents had a llo w ed  i t  to  ru n  down to  such  an e x te n t  t h a t
3°1i t  had  become, in  J a c k s o n 's  w ords, a  " re d u n d a n t” i n s t i t u t i o n .  J  A b o l i t io n ,  

i t  was c la im ed , was n o t  a  r a d i c a l  o r  r e v o lu t io n a r y  change, b u t r a t h e r  a 

r e c o g n i t io n  o f  th e  s t a t u s  quo . More im p o r ta n t ly ,  i t  was a  m a tte r  o f  

p o l i t i c s ,  as  H o llan d , th e  L eader o f  th e  O p p o sitio n , saw an o p p o r tu n ity  to  

em barrass  th e  Labour Government.

An Im p e r ia l  A ct o f  1857 had g iv en  P a r lia m e n t th e  power to  a l t e r ,  

su sp en d , o r  r e p e a l  any p a r t  o f  th e  C o n s t i tu t io n  A ct ex c e p t c e r t a in  enum erated 

s e c t io n s ,  one o f  w hich p ro v id e d  f o r  a  b ic a m e ra l P a r l ia m e n t.  The C o lo n ia l 

Laws V a l id i ty  A ct o f  1865 had g iv en  th e  c o lo n ie s ,  in  g e n e r a l ,  th e  r i g h t  

to  make law s a l t e r i n g  t h e i r  c o n s t i t u t i o n s , p ro v id e d  t h a t  such l e g i s l a t i o n  

was p a sse d  in  th e  manner p r e s c r ib e d  by law th e n  in  f o rc e  in  th e  co lo n y .

When th e  f i r s t  A b o li t io n  B i l l  was In  d e b a te  in  19^7, th e  A tto rn e y -G e n e ra l 

r a i s e d  d o u b ts  a s  to  th e  com petence o f  th e  P a r lia m e n t to  g iv e  e f f e c t  to  

such l e g i s l a t i o n ,  on th e  grounds t h a t  i t  was n o t known w hether th e  A ct o f 

1865 gave New Zealand th e  power to  a l t e r  th e  s e c t io n s  o f  th e  C o n s t i tu t io n  

e n tre n c h e d  by th e  A ct o f  1857* H o lla n d 's  B i l l  f a i l e d ,  b u t  i t  succeeded
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in causing the Government to adopt sections 2-6 of the Statute of West­
minster, 1931» thereby making New Zealand legally sovereign and providing

332powers by which th e  C ouncil co u ld  be a b o lis h e d  i f  r e q u ir e d .

Whiile these changes made abolition legally possible, another change 
was helping to make it politically possible. Holland had argued that 

the money saved by abolition would be applied to a super-armuation 
scheme for M.B.’s, and in 19^7 the Labor Government passed a Superannuation 
Act which provided for such a scheme for Members of the House of Represen­
tatives, thereby reducing any further need to use the Council as a

333"retirement home." From 19^7 on, then, abolition became a practical 
possibility.

As. a result of Holland*s activities, both Houses set up select 
committees with the power to sit jointly to consider the desirability 
of making the House of Representatives the sole legislative Chamber, or 
of establishing a new revising body. Material was obtained from 22 
countries and individual submissions were made, but no agreement could 
be reached in the committee meetings. The Leader of the Council ex­
plained :

"When the factual summary came before the Joint 
Committee, practically no consideration was given to it.
Some of the Members stated that they were not interested 
in what evidence was given, that they had made up their 
minds totally and0£inally that the Legislative Council 
should go . . ."
The Prime Minister did not favor a referendum on the issue because 

his party, Labour, did not favor bicameralism, merely supporting the 

present Council as a source of patronage. Therefore, he had no wish to 

see a new or strengthened Upper House acting as a brake on future Labour 

Governments* legislation, and it was probable that this was what a referen—
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dum m igh t p ro d u ce . E x p e rien ce  has shown t h a t  a t te m p ts  to  a b o l is h  Upper

Houses by re fe re n d a , have a lm o st c o n s is t e n t ly  f a i l e d .  Denmark i s  one o f

th e  few c o u n tr ie s  which has succeeded  in  a b o l is h in g  i t s  Upper House in

335t h i s  m anner, and even in  t h a t  c a s e , th e  v o te  was v ery  c lo s e .

A lthough  i t  i s  d i f f i c u l t  to  gauge p u b l ic  o p in io n , in  r e t r o s p e c t ,  

i t  i s  d o u b tfu l  w h eth er th e r e  was any w id esp read  su p p o rt f o r  U nicam eralism . 

The m a jo r i ty  o f  new spapers (w hich n o rm a lly  su p p o rte d  th e  N a tio n a l  P a r ty )  

w ere opposed t o . t h e  e x i s t in g  i n s t i t u t i o n  b u t ,  a lm o st unan im ously , were, 

b ic a m e ra l in  s e n tim e n t. The i s s u e  became one o f 2^ p la n k s  o f f e r e d  by 

th e  N a tio n a l  P a r ty  in  th e  g e n e r a l - e l e c t io n  campaign o f  19^9. W ith th e  

N a tio n a l  P a r ty ’ s  v ic to r y  in  t h a t  e l e c t i o n ,  th e  new Prim e M in is te r  was 

f r e e  to  in tro d u c e  h i s  t h i r d  and f i n a l  L e g is la t iv e  C o u n cil a b o l i t i o n  B i l l .  

The B i l l  c o n s is te d  o f  on ly  two main c la u s e s ,  one a b o l is h in g  th e  C ouncil 

a s  o f  J a n u a ry  1,- 1951 > ^ d  th e  second p r o te c t in g  th e  Crown from any 

c la im s  by ex-C ounci11o rs  a g a in s t  a b o l i t i o n .  A " s u ic id e  squad" o f  

p a r ty  f a i t h f u l  com m itted to  v o tin g  f o r  a b o l i t i o n  was a p p o in te d  to  th e  

U pper House to  en su re  t h a t  th e  B i l l  p a ssed  th e  C ouncil by 26 v o te s  to  16.

On Ja n u a ry  1 , 1951 > New Z ealand  became a  u n ic am era l s t a t e .

Ja ck so n  b e l ie v e s  t h a t  a b o l i t i o n  has c o n tr ib u te d  to  an im p o rta n t s e r i e s  

o f  c o n s t i t u t i o n a l  developm ents d u r in g  th e  1950*s and 1960’ s w hich a re  

s t i l l  n o t  c o m p l e t e . W h a t  rem ained  a f t e r  th e  a b o l i t i o n  o f th e  C ouncil 

m igh t b e s t  be d e s c r ib e d  a s  a  t r u n c a te d  b ic a m e ra l sy stem , a s  no one knew 

w h e th e r u n icam era lism  was to  be tem porary  o r  perm anen t. The Prim e 

M in i s t e r ’ s  p ro p o sa l  had been  sim ply to  e l im in a te  th e  Upper House and 

" s e e  how we g e t  a lo n g ,"  so t h a t  in  a  v e ry  r e a l  sen se  th e  p r e s e n t  s i t u a t i o n  

i s  o n ly  a  c o n t in u a t io n  o f  th e  p re -1 9 5 0  c o n d i t io n s .

Jack so n  n o te s  t h a t  th e  im m ediate r e s u l t s  o f  a b o l i t i o n  w ere m inor.
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A S e le c t  Committee was empowered to  s i t  d u r in g  th e  r e c e s s  to  r e c a s t  th e  

p ro c ed u re  o f  th e  lo w er house to  s u i t  th e  n eed s  o f  a  u n ic a m e ra l l e g i s ­

l a t u r e  and to  c o n s id e r  any o th e r  amendments l i k e l y  to  f a c i l i t a t e  th e  

d esp a tch : o f  b u s in e s s  ( th e  l a s t  m ajo r r e v i s io n  o f  th e  S ta n d in g  O rd ers  

had been made in  1929). To en ab le  th e  p u b l ic  a s  w e ll  a s  members to  have 

th e  o p p o r tu n ity  to  exam ine b i l l s  which had  been s u b s t a n t i a l l y  amended in  

Committee o f th e  Whole House, i t  was p roposed  t h a t  a  p e r io d  o f d e lay  

sh o u ld  su cceed  th e  com m ittee s ta g e  and t h a t  a  b i l l  sh o u ld  be r e p r in t e d  w ith  

amendments a f t e r  a d o p tio n  o f  a  r e p o r t  and b e fo re  th e  t h i r d  r e a d in g , t h e r e ­

by a llo w in g  i n t e r e s t e d  p a r t i e s  th e  p o s s i b i l i t y  o f  making r e p r e s e n ta t io n s .  

A no ther in n o v a tio n  p ro v id e d  t h a t  a. b i l l ,  a f t e r  p a s s in g  a l l  s ta g e s  o f  th e  

House, c o u ld  be r e f e r r e d  back to  th e  House by th e  G overno r-G enera l f o r

amendment. However, i n  1961 i t  was found t h a t  even t h i s  p e r io d 'o f

339d e la y  was u n n ecessa ry  and was a b o lis h e d .

Some n ew sp ap ers , and th e  C o n s t i tu t io n a l  S o c ie ty ,  c o n tin u e d  to  u rg e

a  w r i t t e n  c o n s t i t u t i o n  and an u p p er h o u se , b u t a c c o rd in g  to  Ja ck so n ,

by th e  m id - '6 0 fs i t  -was d i f f i c u l t  to  av o id  th e  c o n c lu s io n  t h a t  t h i s  was

a  l o s t  c a u se . By May, 1970, the* C o n s t i tu t io n a l  S o c ie ty  had  fo u n d e red ,

and p r e s e n t ly  p u b lic  i n t e r e s t  seems to  have tu rn e d  more to  im proving  th e

e x i s t in g  system . T y p ic a l o f  th e  more r e c e n t  app roach  i s  a  p ro p o sa l a t

th e  1967 N a tio n a l  P a r ty  C onference su g g e s tin g  t h a t ,  " a s  a p p a re n tly  no

a c c e p ta b le  second  chamber can be s e t  up , th e  p r e s e n t  House o f R ep resen -
3/fO

t a t i v e s  be in c r e a s e d  to  tw en ty  m em bers." The g e n e ra l  s i t u a t i o n  i s

p e rh ap s  b e s t  summed up in  a  new spaper e d i t o r i a l  p u b lish e d  in  1 9 5 6 :

" I t  would be i n c o r r e c t  to  say  t h a t  th e  p eo p le  o f  New 
Z ea lan d  a r e  d is tu r b e d  a t  th e  f a i l u r e  to  r e i n s t a t e  a  second 
Chamber o f  th e  L e g is la tu r e  -  j u s t  a s  in c o r r e c t  a s  i t  i s  f o r  
th e  N a tio n a l P a r ty  d e le g a te s  to  c la im  t h a t  ’th e  ta x p a y e r  
b a t t l e d  f o r  y e a rs  to  do away w ith  th e  L e g is la t iv e  C o u n c i l . ’
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The p eo p le  in  f a c t  d id  n o t c a re  v e ry  much w h eth er th e  
L e g is l a t iv e  C ouncil l i v e d  o r  d ie d . They were r a t h e r  s u r ­
p r i s e d  t h a t  th e  N a tio n a l Governm ent, on e n te r in g  o f f i c e ,  
made such h a s te  to  a b o l is h  i t .  Many o th e r  m a tte r s  i n t e r e s t e d  
them much more . . .

Now th e  p eo p le— m eaning th e  g r e a t  m a jo r i ty — a re  e q u a lly  
com placen t o v er th e  f a i l u r e  to  e s t a b l i s h  a  new second  Chamber . .
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CHAPTER VI 

FINAL CONCLUSIONS

"Cromwell and h i s  fo llo w e rs  s e t  f o o t  upon t h i s  'pons
a s in o ru m ' o f  democracy w ith o u t s u s p ic io n  o f  i t s  d a n g e rs ."

M orley-^

As a  co n c lu d in g  segment was n o t in c lu d e d  in  th e  p re c e d in g  c h a p te r ,  

and a s  th e r e  i s  a  body o f  th o u g h t which h o ld s  t h a t  th e  a b o l i t i o n  o f  

second  cham bers c o n s t i t u t e s  a  t r e n  d o f  some im p o rta n c e , a  few rem arks 

r e g a rd in g  th e  a b o l i t i o n  o f th e  chambers i n  New Z ealand  and th e  I r i s h  

F re e  S t a t e  a r e  in  o rd e r .

The S e n a te  o f  th e  F ree  S t a t e ,  a rg u es  M anergh, was in te n d e d  to  p ro ­

v id e  f o r  th e  r e p r e s e n ta t io n  o f  th e  U n io n is t  m in o r ity  i n  I r e l a n d  a s  w e ll 

a s  to  a c t  a s  a  l e g i s l a t i v e  cham ber. I t  was hoped t h a t ,  in  tim e , th e  

fo rm er fu n c t io n  w ould d isa p p e a r  and th e  S e n a te  would have on ly  two 

fu n c t io n s  to  f u l f i l l ;  to  d e la y  l e g i s l a t i o n  where p o p u la r  s u p p o rt was 

u n c e r ta in ,  and to  r e v i s e  l e g i s l a t i o n  which was im p ro p e rly  d r a f te d .  F o r

th e s e  p ru p o se s , i t s  powers were s u f f i c i e n t ;  o th e rw ise , i t s  powers w ere 
3 /4/7

n e g l i g i b l e . ^ 1

M ansergh goes on to. a rg u e  t h a t  i t  was th e  n a tu re  o f  m i n i s t e r i a l  

r e s p o n s i b i l i t y  to  th e  low er house i n  th e  F re e  S ta te  w hich was to  d e t e r ­

mine th e  s t a t u s  o f  th e  up p er ho u se . YJith th e  r i s e  o f  a  C ab in e t r e s ­

p o n s ib le  s o le ly  to  th e  P a i l , and w ith  th e  developm ent o f  o rg a n iz e d  

p o l i t i c a l  p a r t i e s ,  th e  p o s i t io n  o f  th e  S e n a te  a s  an in d ep en d en t and 

n o n - p o l i t i c a l  r e v i s o r y  body became in c r e a s in g ly  anom alous and am biguous. 

When Pe V a le r a 's  p a r ty ,  h o s t i l e  to  a  second  chamber o f  p ro -U n io n is t  

a n te c e d e n ts  came to  power, th e  f a t e  o f  th e  S e n a te  was s e a le d .

M ansergh a s s e r t s  t h a t  " th e  two m ost s u c c e s s fu l"  u p p er houses o f  

modem  dem ocrac ies  a r e  found w here th e  c a b in e t  system  i s  n o t u sed , in

179
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th e  U n ite d  S ta te s  and S w itz e r la n d , and t h i s  f a c t  i s  n o t w ith o u t 

s ig n i f i c a n c e .  The system s o f  b o th  c o u n tr ie s  s e p a ra te  l e g i s l a t i v e  from  

e x e c u tiv e  power; th e  Government does n o t s i t  i n ,  and c o n t r o l  th e  l e g i s ­

l a t u r e .  I n  b o th  th e  U .S.A . and S w itz e r la n d , th e  c o n s t i t u t i o n  i s  f e d e r a l ,  

and i t  i s  th e r e f o r e  o f te n  assumed t h a t  a  S e n a te  founded s o le ly  on a 

f e d e r a l  b a s is  i s  l i k e l y  to  be s u c c e s s fu l .  B ut i n  r e a l i t y ,  M ansergh 

a rg u e s  i t  i s  th e  absence  o f  th e  C ab in e t system  o f  governm ent, where th e  

C a b in e t i s  form ed from  th e  m a jo r i ty  p a r ty  in  th e  low er h o u se , and i s  

r e s p o n s ib le  to  i t ,  w hich g iv e s  th e s e  S e n a te s  t h e i r  in f lu e n c e .  When th e

m in is t r y  i s  n o t r e s p o n s ib le  to  a  low er cham ber, t h a t  chamber w i l l  lo s e

3̂ +8i t s  p redom inan t power o v er th e  S e n a te . Hence, th e  U .S . S en a te  i s  

a  t r u l y  c o o rd in a te  chamber.

M ansergh co n c lu d es  by a rg u in g  t h a t ,  had th e  C ab in e t system  been

m o d ifie d  i n  I r e l a n d ,  a s  was in te n d e d  by th e  u se  o f  ’’E x te rn "  M in is te r s

b ased  on th e  Sw iss m odel, th e  in f lu e n c e  o f  th e  S en a te  co u ld  have been

more s u b s t a n t i a l .  I t  was th e  dependence o f  th e  E x e c u tiv e  C ouncil

( th e  C a b in e t)  on th e  P a i l  t h a t  was e v e n tu a lly  to  a llo w  th e  S e n a te 's  
3^9

a b o l i t i o n .

Jack so n  w r i te s  t h a t  th e  a b o l i t i o n  o f  an upper house im p lie s  n o t 

j u s t  a  p re fe re n c e  f o r  a  s in g le -c h a m b e r system , b u t a ls o  a  r e c o g n i t io n  

t h a t  th e  e x i s t in g  u p p er house h as  f a i l e d .  I t  i s  g e n e r a l ly  b e l ie v e d  

t h a t  th e  e x i s t in g  u p p er house h as  f a i l e d  b ecau se  o f  th e  assum ption  

t h a t  th e  grow th o f  p o p u la r  r e p r e s e n ta t io n  in  low er h ouses underm ines 

th e  need  f o r  a l t e r n a t i v e  form s ex cep t where s tro n g  s o c ia l  t r a d i t i o n s  

p e r s i s t  ( a s  in  B r i t a i n ) , o r  w here a l t e r n a t iv e  form s o f  r e p r e s e n ta t io n  

a r e  in tro d u c e d , such  a s  th e  c o rp o ra t iv e - ty p e  second chamber o f  th e  I r i s h  

R e p u b lic . Thus, i f  th e  s e le c t io n  o f  members o f  an u p p er house i s  beyond



d e m o c ra tic  c o n t r o l ,  and , a s  th e  c la im s o f  th e  e l e c t o r a t e  become more 

i n s i s t e n t ,  th e  power o f th e  second chamber w i l l  d e c l in e ,  c o -o rd in a te  

a u th o r i ty  w i l l  c e ase  to  e x i s t ,  and , e v e n tu a l ly ,  a b o l i t i o n  a n d /o r  re fo rm  

w i l l  be demanded,

What was i r o n i c  ab o u t th e  a b o l i t i o n  o f  th e  L e g is l a t iv e  C o u n c il i n  

New Z ea lan d  was t h a t  i t  was b ro u g h t ab o u t by th e  N a tio n a l P a r ty ,  which was, 

in  p r in c ip l e ,  opposed to  u n icam era lism . P re s s u re  g roups p la y e d  no r e a l  

p a r i  u n t i l  a f t e r  a b o l i t i o n  had  been e f f e c te d  and th e  p u b l ic ,  d i s i l l u s i o n e d  

w ith  th e  C o u n cil b u t  u n su re  o f  any a l t e r n a t i v e s ,  was a lm o st co m p le te ly  

u n in v o lv e d . A b o li t io n  came ab o u t as  th e  r e s u l t  o f  a  d e te rm in ed  p a r ty  

l e a d e r  b e in g  g iv en  p r o p i t io u s  c irc u m sta n c e s . I n  e f f e c t ,  th e  N a tio n a l 

P a r ty  was o n ly  th e  v e h ic le  f o r  change. I n  an a lm o st c a s u a l  f a s h io n ,  J a c k ­

son a rg u e s ,  New Z ealand  a t t a in e d  th e  u n iq u e  d i s t i n c t i o n  o f  b e in g  th e  on ly  

c o u n try  in  th e  w o rld , c e r t a in ly  among W e s tm in s te r- ty p e  governm ents, w ith ­

o u t e i t h e r  an u p p er house o r  some s o r t  o f  w r i t t e n ,  en tre n c h e d  c o n s t i t u t i o n .  

The f i n a l ,  and p e rh ap s  g r e a t e r  i ro n y , i s  t h a t  few New Z e a la n d e rs  ap p ear to  

r e a l i z e  th e  p e c u l i a r i t y  o f t h e i r  c o n s t i t u t i o n a l  a rran g em en ts : th e y  l i v e  in  

a  c o u n try  w ith  a  s in g le  l e g i s l a t i v e  chamber w hich i s  so v e re ig n  and un­

r e s t r a i n e d  by e i t h e r  a  second  chamber o r  by a  c o n s t i t u t i o n  w hich in c lu d e s  

c e r t a i n  e n tre n c h e d  p ro v is io n s  co n c e rn in g , f o r  exam ple, p o l i t i c a l  o r  c i v i l  

l i b e r t i e s .

I n  th e  I r i s h  R e p u b lic , a s  has been n o te d , v o c a tio n a lism  r e p r e s e n ts  

th e  r a i s o n  d 'e t r e  o f th e  p r e s e n t  upper h o u se , b u t t h i s  h as  become some­

th in g  o f a  r e d  h e r r in g .  S u c c e s s fu l  c a n d id a te s ,  w ith  th e  p o s s ib le  ex­

c e p tio n  o f  th e  U n iv e r s i ty  members, o r ig in a te  n o rm a lly  from th e  no m in a tin g  

b o d ie s  c o n t r o l l e d  by th e  p o l i t i c a l  p a r t i e s ,  o r  e l s e  a re  c a n d id a te s  a c t iv e ly  

backed  by them ; t h i s  i s  r e in fo r c e d  by th e  f a c t  t h a t  S e n a te  e le c t io n s  a r e
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h e ld  c o - o rd in a te ly  w ith  th e  P a i l . B ecause th e  v o c a t io n a l  p r in c ip l e  has 

y ie ld e d  to  p a r ty  p o l i t i c s ,  th e  independence and a u th o r i ty  o f  th e  upper 

house has v i r t u a l l y  d isa p p e a re d . I t  sh o u ld  be bo rn e  in  mind t h a t  p a r ty  

m a jo r i t i e s  in  b o th  houses have c o n t in u a l ly  been c o -o rd in a te  s in c e  th e  

in c e p t io n  o f  th e  R e p u b lic . Any independence t h a t  th e  S e n a te  i s  a b le  to  

e x h ib i t  from  th e  P a i l  u s u a l ly  o c c u rs  e i t h e r  in  com m ittee o r  on th e  v o tin g  

o f  n o n - c o n tro v e r s ia l  b i l l s .  As a  g e n e ra l  r u l e ,  th e  more c o n t r o v e r s ia l  th e  

b i l l ,  th e  more c lo s e ly  v o tin g  w i l l  fo llo w  a lo n g  p a r ty  l i n e s .  An a d d i t io n ­

a l  c o n s t r a in t  on th e  S e n a te 's  e f f e c t iv e n e s s  as  a  house o f  in d ep en d en t 

rev iew  i s  t h a t  s e n a to rs  a re  too  p o o rly  p a id  and to o  p o o rly  s t a f f e d  to  con­

s id e r  th em se lv es  a s  a n y th in g  b u t p a r t - t im e  l e g i s l a t o r s .  T h is  c o n s id e ra t io n  

i s  compounded a s  th e  S e n a te  m eets on on ly  ab o u t o n e - th i r d  a s  many days p e r  

s e s s io n  a s  does th e  P a i l , a lth o u g h  a tte n d a n c e  a t  S e n a te  s i t t i n g s  i s  

g e n e r a l ly  h ig h e r  th a n  a t  th e  P a i l 1s . W ith in  i t s  c o n s t r a i n t s ,  th e  S en a te  

a c t s  a s  an e f f e c t i v e  house o f  re v iew , b u t i t  s u f f e r s  from th e  f a c t ,  common 

to  a l l  W e s tm in s te r- ty p e  p a r lia m e n ta ry  sy stem s, t h a t  i t  h as  no co n cep tio n  

o f  i t s e l f  a s  a  body In d ep en d en t from th e  Governm ent.

The House o f L o rd s , th e  o r ig in a l  second  cham ber, has become l e s s  o f  

an h e r e d i ta r y  house due to  th e  p assag e  o f  th e  19&3 P eerag e  A c t. H e re d ita ry  

"backwoodsmen" r a r e l y  b o th e r  to  v o te  u n le s s  th e r e  i s  b e fo re  th e  Lords a  b i l l  

o f  p a r t i c u l a r  im p o rtan ce , o r  a  m easure which m ight a f f e c t  t h e i r  i n t e r e s t s .

As a  r e v i s in g  cham ber, th e  Lords s t i l l  te n d s  to  fa v o r  th e  C o n se rv a tiv e  

P a r ty  when i t  i s  h o ld in g  o f f i c e ,  and amendments to  C o n se rv a tiv e  b i l l s  

which a re  p ro p o sed  in  th e  Lords a r e  g e n e ra l ly  o f  a  t e c h n ic a l  n a tu r e .  The 

L ords i s  much more m isch iev o u s when Labour i s  i n  pow er, te n d in g  to  d e la y  

and  s u b s t a n t i a l l y  r e v i s e  b i l l s  which i t  f in d s  to  be o b je c t io n a b le  and 

w h ile  th e  L ords can n o t r e j e c t  l e g i s l a t i o n ,  i t  can make p assag e  d i f f i c u l t .
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I f  Labour i s  s u s p ic io u s  o f  th e  L o rd s , i t  i s  n o t  w ith o u t r e a s o n . A f a i r l y  

l a r g e  p ro p o r t io n  o f  m in is te r s  o r ig in a te  in  th e  L ords due to  th e  re c o g ­

n i t i o n  o f  a  L o rd 's  la c k  o f  c o n s ti tu e n c y  d u t ie s  and h i s  p o s se s s io n  o f  th e  

d e t a i l e d  know ledge th o u g h t n e c e s sa ry  to  head  a  m in is t r y ,  a s  w e ll  a s  a  

l e g a l  r e c o g n i t io n  o f  a  G overnm ent's  o b l ig a t io n  to  head  a  c e r t a in  number 

o f  m i n i s t r i e s  w ith  L o rd s . Committee work i n  th e  L ords i s  g e n e r a l ly  o f 

h ig h  q u a l i t y ,  b u t  a g a in  s u f f e r s  from th e  la c k  o f  independence t h a t  a 

p a r l ia m e n ta ry  up p er house may e x h ib i t ,  a lth o u g h  t h i s  c o n s t r a in t  i s  a  much 

more m inor one th a n  i t  i s  f o r  th e  I r i s h  S e n a te ,  due i n  la r g e  p a r t  to  th e  

h i s t o r i c a l  p r e s t i g e  o f  th e  L o rd s . As f o r  th e  co m p o sitio n  o f  th e  House 

o f  L o rd s , i t  i s  o f  p a r t i c u l a r  i n t e r e s t  t h a t  i t  is" f a r  l e s s  a  " p o l i t i c a l "  

House th a n  i s  th e  Commons. By t h i s  i s  m eant t h a t  th e r e  a re  r e p r e s e n ta ­

t i v e s  i n  th e  L ords o f  a  w id er v a r i e ty  o f  e l i t e s  th a n  in  th e  Commons; 

e l i t e s  o f  b u s in e s s ,  th e  p r o fe s s io n s ,  th e  i n t e l l i g e n t s i a .  As su ch , i t  can 

be a rg u e d , th e  L ords i s  a  more " r e p r e s e n ta t iv e "  house th an  th e  Commons, 

and  th e r e in  l i e s  a  c e r t a in  amount o f  s t r e n g th  i n  t h a t  Chamber. A lthough 

re fo rm  o f  th e  L ords i s  c o n s ta n t ly  p ro p o sed , any change in  i t s  pow ers o r 

co m p o sitio n  i s  l i k e l y  to  be p iecem ea l s o r t  o f  t in k e r in g  (su ch  a s  th e  tw o- 

w r i t  scheme) r a t h e r  th an  a  com prehensive r e s t r u c t u r i n g .

The C anadian S en a te  c o n s is t s  o f  members nom inated  by th e  Government 

o f  th e  day , a s  i s  a  p o r t io n  o f  th e  a c t iv e  members o f  th e  House o f  L o rd s , 

and  a s  was th e  second  chamber o f  New Z ea lan d , L ike  B r i t a i n ,  p a r ty  

s e r v ic e  i s  a  p redom inan t f a c t o r  i n  d e te rm in in g  ap p o in tm en ts : Governm ents 

te n d  to  a p p o in t s e n a to rs  o f  th e  same p a r ty ,  r a t h e r  th a n  o p p o s it io n  mem­

b e r s .  A lthough  Prim e M in is te r  T rudeau h as  a p p o in te d  some m in o r-p a r ty  

s e n a to r s  and members o f  th e  academ ia, i t  would ap p ea r t h a t  b y - a n d - la r g e , 

th e  C anadian S e n a te  i s  much l e s s  r e p r e s e n ta t iv e  o f  n o n - p o l i t i c a l  e l i t e s
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th a n  i s  th e  House o f  L ords. I n i t i a t i o n  o f  l e g i s l a t i o n  in  th e  S e n a te , as  

i n  o th e r  second  cham bers, i s  l a r g e ly  m in im al. The g e n e ra l  r u l e  ap p e a rs  to  

be t h a t  Governments a re  wary o f  in tro d u c in g  l e g i s l a t i o n  in to  a  chamber 

where th e y  may be u n su re  o f th e  su p p o rt o f  a  m a jo r i ty  o f  t h a t  ch am b er's  

members, p a r t i c u l a r l y  when d e f e a t  o f  such l e g i s l a t i o n  need  n o t be c o n s tru e d  

a s  a  v o te  on n o -c o n fid e n c e  a g a in s t  th e  Governm ent. R e v is io n  o f  l e g i s l a ­

t io n  from  th e  low er h o use , on th e  o th e r  hand , w h ile  o f  a  g e n e r a l ly  

t e c h n ic a l  n a tu r e ,  i s  u s u a l ly  o f  h ig h  q u a l i t y ,  due in  p a r t  to  a  com m ittee 

system  which i s  much mere h ig h ly  d eveloped  th a n  i t s  c o u n te rp a r t  in  th e  

House o f  Commons. As a  r e p r e s e n ta t iv e  c f  f e d e r a l  i n t e r e s t s ,  th e  S en a te  

does n o t  r e c e iv e  h ig h  m arks, l a r g e ly  f o r  th e  same re a so n  t h a t  i t  i s  

n o t  p a r t i c u l a r l y  r e p r e s e n ta t iv e  o f n o n - p o l i t i c a l  e l i t e s :  app o in tm en t

to  th e  up p er house i s  c o n t r o l le d  by th e  c e n t r a l  G overnm ent; th e  o n ly  

f e d e r a l  c r i t e r i o n  im posed i s  t h a t  o f  r e s id e n c e .  The s t r o n g e s t  argum ent 

f o r  r e t e n t io n  o f  th e  p r e s e n t  system  in  Canada stem s from  th e  la r g e  and 

v o c a l F rench  m in o r i ty .  I t  i s  o f  i n t e r e s t  to  p o s i t  th e  f a t e  o f  th e  

S e n a te  sh o u ld  Canada have b een , l i k e  New Z ea lan d , a  s m a lle r ,  u n i t a r y ,  

and more s o c ia l l y  homogeneous n a t io n .

I n  th e  A u s t r a l ia n  c a se , i t  does n o t ap p ea r to  be f e d e ra l is m , o r 

even th e  f a c t  t h a t  th e  S e n a te  i s  p o p u la r ly  e le c te d ,  t h a t  in s u r e s  i t  a  

more p o w erfu l p o s i t io n  th an  I t s  c o u n te rp a r ts  in  t h i s  s tu d y ; r a t h e r ,  

i t  a p p e a rs  to  be th e  p e c u l ia r  s i t u a t i o n  o f  an a lm o st e q u a l s p l i t  between 

th e  two m ajor p a r t i e s  in  th e  S e n a te , w ith  a  t h i r d  p a r ty  s u c c e s s fu l ly  

n e g o t ia t in g  f o r  power w ith  them . T h is  s i t u a t i o n  h as  a r i s e n  d i r e c t l y  

from  th e  e l e c t o r a l  system  o f  p r o p o r t io n a l  r e p r e s e n ta t io n  which was i n t r o ­

duced i n  1949. I f  th e  Government p a r ty  c o u ld  d e c i s iv e ly  c o n tro l  th e  

S e n a te ,  t h a t  House w ould, i n  a l l  p r o b a b i l i t y ,  ta k e  on th e  c h a r a c t e r i s t i c s
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o f  th e  C anadian S e n a te  under L ib e r a l  P a r ty  r u l e ,  o r  o f  th e  House o f  

L ords u n d er C o n se rv a tiv e  r u l e .  I f  th e  O p p o s itio n  p a r ty  c o n t r o l le d  th e  

S e n a te ,  th e  powers o f  double d i s s o lu t io n  and doub le  s i t t i n g  would alw ays 

comprl.se an im p lie d  t h r e a t  to  a. m isch ievous o r  h o s t i l e  S e n a te . I t  i s  

u s u a l ly  s a id  t h a t  i t  i s  n o t on ly  th e  p re se n c e  o f  a  t h i r d  p a r ty  which 

e x p la in s  th e  power o f  th e  A u s tr a l ia n  S e n a te , b u t  th e  fa .c t t h a t  i t  i s  

p o p u la r ly  e le c te d  on a  s ta te -w id e  b a s i s ,  and t h a t  i t s  powers a re  c o n s t i ­

t u t i o n a l l y  p r o te c te d  which c o n tr ib u te  to  i t s  s t r e n g th .  S u re ly  th e s e  

f a c t s  can n o t be ig n o re d , b u t i t  i s  im p o rta n t to  ronem ber C r is p ’s  c o n te n tio n  

t h a t  p a r ty  o rg a n iz a t io n  in  A u s t r a l i a  i s  on a  c la s s  b a s i s ,  and t h a t  a  

c la s s  i s  more l i k e l y  to  i d e n t i f y  i t s e l f  w ith  th e  same c la s s  in  a n o th e r  

s t a t e  th a n  w ith  a  d i f f e r e n t  c la s s  in  th e  same s t a t e .

I n  a d d i t io n ,  C r isp  a rg u es  t h a t  one canno t ig n o re  th e  f a c t  t h a t  

o n ly  h a l f  th e  S e n a te  i s  r e - e l e c t e d  every  th r e e  y e a r s .  The m a jo r i ty  in  th e  

House o f Commons, w here e le c t io n s  o ccu r a t  l e a s t  every  th r e e  y e a rs  f o r  

th e  e n t i r e  House, th e r e f o r e  c o n s t i t u t e s  a  f r e s h e r  m andate from th e  

e l e c t o r a t e  th a n  does th e  S en a te  e l e c t io n  h e ld  a t  th e  same tim e , t h e r e ­

f o r e ,  th e  S e n a te ’ s c la im  to  p o p u la r  r e p r e s e n ta t io n  i s  alw ays a  somewhat
352w eaker one th a n  i s  a  s im i la r  c la im  made by th e  House. F u r th e r ,  C r is p ,

w r i t in g  on th e  eve o f  th e  in t r o d u c t io n  o f  th e  PR system  o f  e le c t io n

f o r  th e  S e n a te , n o te d  t h a t  th e  p o s i t io n  o f  th e  S e n a te , a s  r e g a rd s  th e

s h e e r  d is c h a rg e  o f  b u s in e s s ,  was s a t i s f a c t o r y  enough, b u t  t h a t  t h i s  d id

n o t  a lw ays add d ig n i ty  and l u s t r e  to  S e n a te  p ro c e e d in g s . He q u o te s  one

r e t i r i n g  S e n a to r  a s  commenting p r iv a te ly  t h a t  "one r e q u i r e s  a  th ic k  s k in  and
3 5 3

a  s e n se  o f  humor" i n  o rd e r  to  s e rv e  in  th e  S e n a te . T h e re fo re , i t  m ust

be co n c lu d ed  t h a t ,  w h ile  th e  h y p o th e s is  t h a t  u p p er house r e p r e s e n ta t io n  

in  u n i t a r y  s t a t e s  does n o t te n d  to  d i f f e r  from  t h a t  o f  th e  low er
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house i s  d em o n stra ted  to  be t r u e ,  th e  h y p o th e s is  t h a t  th e  power o f  upper 

ho u ses  i n  f e d e r a l  s t a t e s  i s  g r e a t e r  th a n  in  th o se  o f  u n i ta r y  s t a t e s  due 

s o le ly  to  fe d e ra l is m  i s  n o t d em o n strab ly  t r u e ;  r a t h e r ,  i t  i s  th e  e l e c t o r a l  

system  w hich has a llo w ed  th e  A u s t r a l ia n  S e n a te  i t s  co m p a ra tiv e ly  g r e a te r  

power and s t a t u s  a s  a g a in s t  o th e r  upper ho u ses  i n  t h i s  s tu d y .

The q u e s tio n  a r i s e s  a s  to  j u s t  w hat need  th e r e  m igh t be in  th e  tw en­

t i e t h  c e n tu ry  f o r  a second chamber where th e  t r a d i t i o n  h as  n o t been 

e s ta b l i s h e d .  G e n e ra lly , ex p erim en ts  w ith  u n icam era lism  have been a s s o ­

c i a t e d  w ith  r e v o lu t io n a r y  u p h e a v a ls , a s  w ith  England u n d er Cromwell o r  

F ra n c e  i n  1790. I t  i s ,  n o te s  J a c k sc n , a s  i f  th e  p r in c ip l e  o f  b icam era lism  

h as  a c q u ire d  th e  c h a r a c t e r i s t i c s  o f  a  ta l is m a n  which i s  s i g n i f i c a n t  to

ward o f f  i n s t a b i l i t y  w hether th e  a c tu a l  second chamber i s  e f f e c t i v e  o r 

35^m oribund.

Of c o u rse , any a tte m p t to  s tu d y  b icam era lism  in  a  Commonwealth 

c o n te x t  n e c e s s a r i ly  im p lie s  com parison w ith  th e  House o f  L o rd s , a body 

w hich as  we have seen , i s  n e a r ly  im p o ss ib le  to  im i ta t e  e f f e c t i v e l y .

U n t i l  th e  m iddle o f  th e  tw e n t ie th  c e n tu ry , n e a r ly  a l l  c o lo n ie s  a s p i r in g  

to  se lf -g o v e rn m e n t w ere endowed, o r  s a d d le d , w ith  b ic a m e ra l i n s t i t u t i o n s ,  

and i t  i s  o n ly  r e c e n t ly  t h a t  th e  scope o f  a  c o u n te r - t r e n d  has become 

o b v io u s . F or in s ta n c e ,  o v er h a l f  th e  members o f  th e  U.N. have u n icam era l 

system s o f  governm ent, and th e s e  in c lu d e  many w ith  ''im p eccab le"  dem ocra­

t i c  c r e d e n t i a l s ,  such a s  F in la n d ,  Denmark, and Sweden. Many o f  th e  newer 

p o s t-w a r  s t a t e s  have e i t h e r  ad o p ted  o r  c o n v e rte d  to  s in g le  chamber g o v ern -
o c c;

m en ts , th e  m ost r e c e n t  b e in g  S r i  Lanka ( C ey lo n ). The s ig n i f ic a n c e  o f 

th e  a b o l i t i o n  in  New Z ealand  o f  th e  second  cham ber, th e n ,  i s  t h a t  i t  came 

a t  th e  b eg in n in g  o f  a  marked t r e n d  tow ard  u n icam era lism , e s p e c ia l ly  in  

th e  s m a lle r  s t a t e s ,  a f t e r  W orld War I I .
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B ut i s  a b o l i t io n  th e  only  ro ad  to  ta k e ?  B r i t a in  p ro b a b ly  cou ld  fu n c t io n  

e f f e c t i v e l y  w ith o u t i t s  House o f  Lords i f  i t  sim ply  a p p o in te d  s p e c ia l  

com m ittees o f  th e  House o f  Commons to  r e v i s e  b i l l s :  b u t  a l t e r n a t i v e l y ,

th e  e x is te n c e  o f  a  t h i r d  o r  f o u r th  house a s  r e v i s in g  cham bers need  n o t 

be c o n s id e re d  p e r n ic io u s ,  a s  no b i l l  can e v e r  be r e v i s e d  to  p e r f e c t io n .

I n  New Z ea lan d , a s  h as  been se e n , one new spaper wondered why th e  G overn­

ment to o k  th e  t r o u b le  to  d ism a n tle  th e  L e g is l a t iv e  C o u n c il a t  a l l .

S peak ing  o f  re fo rm  o f  th e  S e n a te  o f th e  I r i s h  R e p u b lic , G arv in  

s u g g e s ts  c o n v e r tin g  th e  second chamber i n to  a  s m a lle r  assem bly p o s se s s in g  

n e g l ig b le  p o l i t i c a l  power. I t  would c o n ta in  w ith in  i t s  ra n k s  ad m in i­

s t r a t i v e ,  j u d i c i a l ,  v o c a t io n a l ,  and academ ic e x p e r t i s e ,  chosen by e l e c t io n  

o r  o th e rw ise . Such a  House, w hich would e x i s t  in  o rd e r  to  a d v ise  on 

r e v i s io n  r a t h e r  th a n  to  a c tu a l ly  r e v i s e ,  would th u s  d e r iv e  i t s  power 

from  th e  p r e s t ig e  and s p e c ia l  knowledge o f  i t s  members r a t h e r  th a n  th rough  

any l e g a l  g r a n t .  The e l e c t o r a l  p r in c ip le  may n o t be n e c e s s a ry , a s  an 

a d m in is t r a t iv e  chamber o f  t h i s  s o r t  need n o t  be e le c te d  to  be e f f e c t i v e .

I t  w ould even be p o s s ib le  f o r  th e  Prim e M in is te r  to  nom inate  some o f 

i t s  members d i r e c t l y ;  s in c e  th e  chamber w ould p o s se s s  no p o l i t i c a l  power 

in d e p e n d e n t from th e  Government o f  th e  day , th e r e  w ould be no need  to  

a p p o in t  members f o r  p o l i t i c a l  en d s . The r e c o n s t i t u t e d  S e n a te , th e n , 

would become t r u l y  a  r e v i s in g  cham ber, and w ould n o t  p re te n d  to  be 

a n y th in g  e l s e .* ^ 5

I t  would n o t  be r e a l i s t i c  to  ex p ec t r a d i c a l  re fo rm  in  th e  House o f 

L o rd s , a s  t r a d i t i o n  and p r a c t i c e  weigh to o  h e a v i ly  a g a in s t  i t .  Even a  

re fo rm  a s  m inor a s  th e  tw o -w rit  scheme o f  v o tin g  and n o n -v o tin g  L ords 

a p p e a rs  a t  p r e s e n t  to  be an u n l ik e ly  p r o s p e c t ,  so t h a t  th e  p o s s i b i l i t y  o f 

A L ords c o n s tru c te d  a lo n g  q u a s i - f e d e r a l  l i n e s ,  a s  su g g e s te d  by Lord
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c o n s id e re d , such a s  B r ig g s 1 p ro p o sa l to  make th e  S e n a te  a  more t r u l y  

f e d e r a l  body by h av in g  th e  p ro v in c e s  a p p o in t members o f  t h e i r  own 

governm ents to  th e  cham ber, b u t  th e  a b i l i t y  o f  th e  Government o f th e  day 

to  e x e r c is e  a  d eg ree  o f  c o n tro l  on i t s  m em bership, th e  demands o f  th e  

F ren ch  community, and th e  f a c t  t h a t  th e  S e n a te ,  a s  i t  now s ta n d s ,  c o n ta in s  

many a b le  members w ith  c o n s id e ra b le  p o l i t i c a l  e x p e r ie n c e , make l a r g e -  

s c a le  re fo rm  u n l ik e ly .  I n  A u s t r a l i a ,  p o p u la r  su p p o rt o f  th e  S e n a te  

te n d s  to  underm ine re fo rm  s u g g e s tio n s  by b o th  m ajor p o l i t i c a l  p a r t i e s ;  

even such  a  r e l a t i v e l y  m inor m a t te r  a s  changing  th e  p ro p o r t io n  o f  s e n a to rs  

to  r e p r e s e n ta t iv e s  has been im p o ss ib le  to  a c h ie v e .

I t  i s  l i k e l y ,  th e n , t h a t  where e f f e c t i v e ,  o r  even p a r t i a l l y  

e f f e c t i v e  second chambers e x i s t ,  a b o l i t i o n  o r  r a d i c a l  re fo rm  i s  u n l ik e ly .  

I f a a  second  chamber p o s se s se s  l i t t l e  power f o r  good, i t  a ls o  p o s se s se s  

l i t t l e  power f o r  e v i l .
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