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HIDDEN IN DODD-FRANK: A LOOK AT THE
OFFICE OF MINORITY AND WOMEN INCLUSION

By James Nelson Lewis'

I. Introduction
An Act [t]o promote the financial stability of the
United States by improving accountability and
transparency in the financial system, to end ‘too
big to fail), to protect the American taxpayer by
ending bailouts, to protect consumers from abusive

[financial sevvices practices, and for other purposes.”?

The Office of Minority and Women Inclusion,
developed in Section 342 of the Dodd-Frank Wall
Street Reform and Consumer Protection Act (Section
342), is a step in the wrong direction for a country
looking to become colorblind. It does not encourage
diversity, but rather violates current employment
law due to poor draftsmanship. Since the creation of
the Dodd-Frank Wall Street Reform and Consumer
Protection Act, there has been a great deal of debate
regarding the numerous provisions, changes, and
increased oversight that live within the hundreds of
pages establishing these new laws. The intent of the
bill, stated above, lays out a goal that many people
agree on. Finding a way to attain this goal is the
problem. This bill is wide reaching and discusses
everything from methods of preventing corporations
from getting “too big to fail” to regulation and
disclosure requirements for conflict materials, like
blood diamonds.

Section 342 is one portion of the act that is
unrelated to the rest and spans roughly three pages of
the act. Section 342 does not further any of the goals
defined in the intent section at the outset of the act.?
It requires financial agencies to create the Office of
Minority and Women Inclusion for the purpose of
ensuring the advancement of diversity in this industry.*

Only after understanding the language
chosen by legislators to pursue this seemingly positive
endeavor does it become clear why this creates a

negative impact on our financial industry. This paper
addresses four major issues thatarise from Section 342:
(1) there will not be uniformity across the relevant
agencies and private firms because of the vagueness
of important, undefined terms; (2) the act creates a
quota system that will develop employment issues
for agencies and private businesses alike; (3) it has a
number of over inclusive and under inclusive terms
that will cause significant confusion when assessing
the scope of the act; and (4) the law is redundant
because laws defining equal employment opportunity
have already been debated and implemented.

II. Defining Section 342: The Office of Minority
and Women Inclusion
And nothing embittered me, which is importan,
because I think ethnic people and women in this
society can end up being embittered because of the
lack of affirmative action, you know.”™

Before understanding the problems and
potential violations, it is important to be aware of
what this law says. If we are to fully appreciate the
law, the entire section must be carefully considered.

A. Office of Minority and Women Inclusion
After the enactment of the Dodd-Frank Wall

Street Reform and Consumer Protection Act, each
federal agency has a six-month window within which
it must create an Office of Minority and Women
Inclusion.® The responsibilities of this office include
the furtherance of diversity in the workplace at all levels
of the agency.” In addition, any agency that already has
an office to address these issues must transfer all related
duties to the Office of Minority and Women Inclusion.®
The Office of Minority and Women Inclusion is also
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entrusted with the task of implementing remedies for
violations of civil rights laws.?

B.  Director

Each relevant agency administrator appoints
the Director for their Office of Minority and Women
Inclusion.’ This Director reports to the agency
administrator. !

The Director of each agencys Office of
Minority and Women Inclusion must develop three
(3) standards by which their office shall be governed.
The first of these is “equal employment opportunity
and the racial, ethnic, and gender diversity of the
workforce and senior management of the agency.”"
The second major requirement is to develop greater
involvement with minority and women-owned
businesses.”* The final aspect of Director-created
standards involves a review of the diversity policies of
the various entities that are regulated by that particular
agency. This final requirement is not meant to affect
the lending policies of any regulated entity.””

In addition to these duties, the Director is
required to report to the agency administrator, but
only with respect to the impact on minority and
women-owned businesses.'®

C. Inclusion in All Levels of Business Activities

Although the Office of Minority and Women
Inclusion was meant to impact the financial sector,
it reaches far beyond its intended scope and will
influence other unintended businesses. The standards
and procedures that the Director creates for his/her
Office of Minority and Women Inclusion necessarily
involve the “fair inclusion” of minorities, women, and
minority-owned and women-owned businesses in all
activities and levels of the agency."”

When reviewing applications for contracts
and hiring employees, the agency must consider
the diversity of the applicant.’® This consideration
includes a written statement and requires “to the
maximum extent possible, the fair inclusion of women
and minorities in the workforce of the contractor and,
as applicable, subcontractors.”"

The same standard applies when the Director
makes decisions regarding termination. There must be
a procedure in place to evaluate whether “an agency
contractor [and/or] . a subcontractor has failed
to make a good faith effort to include minorities
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and women in their workforce.”™ In practice, the
Director must first notify the agency administrator
of any such violation and recommend the contract
be terminated.?’ Next, the agency administrator may
act on this recommendation in one of three ways:
“(I) terminate the contract; (II) make a referral to
the Office of Federal Contract Compliance Programs
of the Department of Labor; or (III) take other

appropriate action.”*

D. Applicability

Section 342 applies to all contracts of an
agency for any services it provides.”> Although the
bill names a number of potential firms in the banking
industry and the type of business they conduct, the
language used in this act suggests that the list is not

conclusive.?

E.  Reports

Section 342 requires each Office of Minority
and Women Inclusion to submit an annual report to
Congress, which must include five major elements.?
First, the Office must indicate the amount the agency
paid to its contractors in the last year.?® Second, it
must list a total percentage of the amount paid to
contractors that qualified as having a “fair inclusion”
of minority, women, minority-owned, and women-
owned businesses.” Third, the report must provide
an explanation of the success and challenges of the
programs used to increase women and minority
presence.?® Fourth, to the Office must speculate into
potential issues that may arise when hiring “qualified
minority and women employees and contracting
with qualified minority-owned and women-owned
businesses.”® Finally, the Director should include any
other information he/she sees fit and necessary.

E  Diversity in Agency Workforce

In accordance with the decision to imple-
ment these criteria, agencies are also required to
take action to ensure appropriate diversity in these
financial agencies and the companies with which
they contract and subcontract.”® There are six specific
ways that the agencies must act when implementing
this obligation. First, they must recruit at institutions
of higher education with historically significant
populations of minorities and women.** Second,



they must have a presence in urban community job
fairs for sponsoring and recruitment purposes.*®
Third, these agencies and businesses need to advertise
in publications with a focus on minorities and
women.* Fourth, these agencies and businesses must
partner with organizations geared towards helping
women and minorities find internships or summer
employment.*® The fifth requirement focuses on
teaching young minorities and women about finances
and mentoring services.* This is only necessary where
feasible.”” Finally, the Office of Minority and Women
Inclusion has the discretion to implement any other
communications it sees fit.*8

G. Definitions

The definition portion for this section of
the Dodd-Frank Wall Street Reform and Consumer
Protection Act is scarce and only explains six words.”
The dearth of definitions for various key terms creates
confusion among the other portions of this act since a
number of terms are vague by nature.

II1. Potential Violations and Hardships Created
I don't believe in quotas. America was founded
on a philosophy of individual rights, not group
rights. ™

The unintended consequences of Section
342 prevent the Act from effectively creating
diversity in agencies, their contractors, and their
subcontractors. The Act contains vague terms that
eliminate uniformity across the agencies and their
contractors, and the language creates a quota system
for employers to use when hiring, contracting, and
subcontracting. Section 342 does not properly define
its scope, making it both over inclusive and under
inclusive. It is also redundant because employment
law and, where applicable, affirmative action have
effectively developed diversity in the workplace. With
respect to issues involving race, the Supreme Court
has held that racial classifications must be analyzed
under strict scrutiny.” When a statute classifies
individuals on the basis of their gender, the statute
must have an “exceedingly persuasive justification”
for the classification maintain constitutionality.? To
satisfy this burden, the government must show that
the classification serves “important governmental
objectives” and the means employed are “substantially

related to the achievement of those objectives.” In
fact, “the justification for contractingand employment
discrimination has required a showing of entrenched

discrimination that cannot otherwise be dislodged.”**

A. Vague Terms in § 342 Will Frustrate
Uniformity

The term “fair inclusion” is used frequently
in Section 342, but it is too vague to serve as an
effective benchmark for the various directors that
will manage the Offices of Minority and Women
Inclusion. The significance on this term stems from
its link to the establishment of a quota system. The
scope of the term “fair inclusion” could have a variety
of possibilities. If the use of “fair inclusion” was meant
to apply to current applicants, existing employment
law already meets this objective. By using “fair
inclusion,” Congress most likely meant to encourage
hiring staff that are “proportionally across different

4 Current

minority groups in the labor force.”
employment law requires equally qualified candidates
of different races to be treated equally when being
considered for a job.* Through the “fair inclusion”
requirement, Section 342 mandates that Directors
“consider candidates who never even applied for
a job. So if no Pacific Islanders, for example, have
applied to at JP Morgan, JP Morgan can still be liable
for breaking the law because they’re not hiring any.”¥
Analyzing the problem for JP Morgan in this example,
it would be difficult for the company to adhere to
the “fair inclusion” requirements of all regulated
industries. For instance, the Securities and Exchange
Commission (SEC) could have one requirement for
Pacific Islanders and the Federal Deposit Insurance
Corporation (FDIC) could have a significantly
different requirement. Because JP Morgan cannot hire
Pacific Islanders in two distinct proportions to suffice
for both SEC and FDIC requirements, it would only
be able to do business with one of these two agencies,
assuming they meet one of their requirements for
hiring Pacific Islanders. Defining the phrase “fair
inclusion” would have provided invaluable clarity in
the application of this law, but Congress failed to so
provide.

The words “fair inclusion” are used multiple
times throughout the statute to encourage increased
diversity. In fact, this diversity requirement is not
simply imposed on the agency in charge of developing
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an Office of Minority and Women Inclusion, but must
be honored when contracting and subcontracting
business. The term is vague and it does not clearly
establish what it means to fairly include minoriries
and women. The law leaves to the discretion of the
relevant Director the task of defining what it means
to have “fair inclusion.” Each Director may have a
different opinion on the scope of this term, which
will make it will be nearly impossible for any one
business to contract or subcontract with multiple
federal agencies. If businesses are forced to have hiring
practices consistent with the agency with which they
are doing business, then they will be unable to do
business with agencies that have differing definitions
of “fair inclusion” in their Office of Minority and
Women Inclusion.

B.  Section 342 Creates Hiring Quotas in
Violation of Established Employment Law

The most controversial issue regarding
the creation and implementation of the Office of
Minority and Women Inclusion is the use of quotas
for the purposes of employment because quota
systems detrimentally effects both individual rights
and an employer’s right to assess people on quality
rather than race, gender, etc. In employment law, Title
VII encourages employers to hire on the basis of job
qualifications, rather than because of race or color.®
In contrast, a quota system encourages employers to
rely on statistics and adopt inappropriate measures
for assessing job applicants.”? The Supreme Court
found that Tide VII does not require an employer
favor an applicant based on race if the employer
ignores the applicant’s other job qualifications.” The
Supreme Court also held that past discrimination in a
particular industry does not necessarily justify the use
of a racial quota.”

The creation of quotas is established is
in the first duty of the Director for each Office of
Minority and Women Inclusion. Directors are
required to develop standards for “equal employment
opportunity and racial, ethnic, and gender diversity
of the workforce and senior management of the
agency.”? The equal employment opportunity has
been established through current employmentlaw and
has been implemented into modern hiring practices.
The second clause initiates the development of the
quota system. This clause requires that the director
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to develop standards for “racial, ethnic, and gender
diversity of the workforce and senior management of
the agency.” This requires each Director to develop
a quota system for their entire workforce, including
senior management. The problem with the vague
term “fair inclusion” arises here and further frustrates
Congressional intent by permitting a gross disparity
among the quota systems established. For these
reasons, this type of quota system is impermissible.
Further, this new process is to be implemented
in all businesses with which the agency contracts.
The Director must ensure racial and gender diversity
at all levels of the agency. The quota standards that
the Director deems appropriate for his or her agency
will then apply to all businesses contracting with their
agency. Thus, the quota system is not only applicable to
our federal government, but also affects private firms.
There are many differing opinions on
this practice and what it will mean for our future.
For instance, Michael Yaki, a member of the U.S.
Commission on Civil Rights has declared this as “a
wake-up call for Wall Street: women, black Americans,
Asian Americans, Latino Americans, they all pay for
your bailouts . . . [f]irms must take steps to be more
reflective of America.”” In opposition of this, some
people feel that the anti-discrimination laws currenty
in place are sufficient and developing the quotas will
do more harm than good.*® Some argue that “federal
hacks” can now put too much pressure on “private
companies to make hiring decisions based on race. It is
a backdoor way of instituting a racial quota system.”

C. The Scope of Section 342 is Unclear Because

it is Under inclusive and Over inclusive

Section 342 is over inclusive because it
applies to an unlimited scope of agency contractors
and subcontractors, and under inclusive because the
only industry that will feel its impact is the financial
Section 342
“harmful conduct falls outside the statute’s scope

sector. is under inclusive because
belies a governmental assertion that it has genuinely
pursued an interest ‘of the highest order,””*® The
statute is over inclusive because “the broad scope of
the statute is unnecessary to serve the interest.”*

The text of the statute supports the argument
that the Act is both under inclusive and over inclusive.
Requiring agencies, the companies they contract
with, and the companies they subcontract with to



become more reflective of racially and gender diverse
citizens is a drastic expansion of employment law.
The law is also under inclusive because it only applies
to the financial industry. Limiting this type of law
to the financial industry is analogous to “past[ing a
band-aid] on top [of current employment law].”® If
Congress truly wanted to change employment law,
then the requirement “should apply to all industries,
it should be carefully debated, it should work out
which parts of the law supersede existing law, and it
hasn’t done it.”®!

This law is over inclusive because it reaches
all companies that either contract or subcontract with
any agency or business. Its effects will reach beyond
the financial industry and impact other firms, such
as the businesses that clean the offices or businesses
that cater office parties in the financial industry. ©
Congress probably did not intend to make this law
expand as far as it does, but the language they chose
cannot be refuted. Congress employed key statutory
terms that serve to expand this law far beyond
financial industries.

Finally, numerous “catchalls” throughout the
Act give employers no guidance or boundaries. This
is concerning because the Office Director and Agency
Administrator have the potential to implement rules
beyond a scope that is even imaginable.

D. Section 342 Is Redundant Because Efforts
to Ensure Diversity Have Already Been

Incorporated into Current Employment Law
and Affirmative Action

Section 342 will create confusion when
litigation arises pertaining to the controlling,
applicable law because fair employment laws are
already in place. The purported goal of Section 342
(attaining diversity) is redundant and will only cause
confusion because employment discrimination is
already prohibited under Title VII of the Civil Rights
Act on the basis of race, sex, etc.? “Title VII prohibits
both intentional discrimination (known as ‘disparate
treatment’) as well as, practices that are not intended
to discriminate but in fact have a disproportionately
adverse effect on minorities (known as ‘disparate
impact’).”* More specifically, Congress has enforced
civil liability upon employers that unintentionally
discriminate in the workplace.®®

As mentioned previously, this law does not
affect all modern employment law; it has merely
altered and expanded the rules for one single industry.
In so doing, Congress is generating confusion and a
platform for controversy.® Careful consideration is
due when the first violation of Section 342 eventually
comes into play. Not knowing which law to apply may
be the factor that exposes this section of the act to the
light it deserved long before this point in time. This
provision is at best redundant. At worst, it could harm
the financial industry with unrealistic requirements.”

IV. Section 342 Will Have a Harmful Impact
on the Financial Industry
“With my academic achievement in high school, I
was accepted rather readily at Princeton and equally
as fast at Yale, but my test scores were not comparable
to that of my classmates.. . . [aJnd that’s been shown by
statistics, there ave reasons for that. There are cultural
biases built into testing, and that was one of the
motivations for the concept of affirmative action to try
to balance out those effects.” ®

The biggest concern of this section of the
Dodd-Frank Wall Street Reform and Consumer
Protection Act is the detrimental impact it will have on
the ability of American firms to compete internationally.
[t mandates an additional requirement for American
businesses that our international counterparts will not
have to address.

In fact, the impact could be greater than
simply making business more difficult to conduct
in the United States. For some companies it may
make less economic sense to conduct business in the
United States. Many of these companies are already
multinational or international with strong roots in
other countries. If this is the last straw for a struggling
branch in the United States, it could make sense for
such business to close its doors.

With unemployment standing as a constant
concern in the United States, this law may in fact
be counterproductive to this goal by making it
more difficult for employers to hire employees and
more difficult for firms to conduct business in this
country. On the other end of the spectrum, this could
encourage government agencies and their contractors
to hire less qualified candidates in order to fulfill a
racial quota.”’

THE MODERN AMERIC'AN



The Supreme Court has not heard many
cases involving the issue of affirmative action in the
workplace over the past twenty years and, as a result,
they have left many questions regarding the scope and
legality of affirmative action efforts in the workplace..”
Nevertheless, affirmative action exists in workplace
hiring processes.”’ It has been suggested that, “[s]
omeone must sacrifice to achieve a level playing field
for Blacks and Whites. .
Who should be expected to sacrifice to remedy

.. [T]he question remains:

the racial disparity and injustice that still exists in
American institutions and in the greater American
community?”’* This argument for affirmative action
indicates that opportunities will become real in the
minds of the oppressed when changes occur as a
sacrifice to right a wrong.”> While affirmative action
is already a controversial issue, this change in the law
does not fit within the realm of affirmative action. It
is more properly qualified as “afhrmative action plus.”
Forcing employers to hire in a way that is consistent
with society’s level of diversity takes affirmative
action one step past productivity. Legislators failed to
provide justification for this law. One might say that
Congress is sacrificing the financial industry to create
equality in this country, but our legislators, in their
haste, enacted a counter-progressive law.
Two additional provisions will create
complications in the financial industry. First, the Act
requires Agencies report only successes to Congress,
not failures. Congress will be left in the dark without
a requirement for Agencies to detail failures as well as
successes, and there will be no way for Congress to
know the struggles of the Act’s implementation. Second,
the Act requires an Agency take “affirmative steps.”
Agencies and businesses cannot take these new diversity
requirements lightly with such a mandate in place.

V. Conclusion
Affirmative action works but we're going to need
to muster all our political vesources if we are to keep
it in place.”™*

While the new law aims to develop an
improved society by creating a diverse banking and
financial sector, there are major concerns regarding
the impact of this portion of the Dodd-Frank Wall
Street Reform and Consumer Protection Act since it
was passed without much debate and hidden within
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the pages of the massive act. Basic legislative issues
are in place that may cause employment concerns
that could go on for years without a resolution due
to the inherently slow process of our judicial system.
Whether this will come to the attention of the courts
is unknown. If it does, it could have been avoided with
proper legislation. This law introduces uncertainty
about the future due to the issues raised herein. Firms
and government agencies will need to keep up to date
with employment laws.”>

In recent years, many have complained about
our financial industry. Most agree that something
needs to be done, but the method of accomplishing
this is crucial. Our elected officials volunteer to
accomplish these tasks and should be held to a higher
standard. Whether one considers the vague terms
scattered throughout, the implementation of quota
system, the blurry scope of the act due to the over
inclusive and under inclusive nature of it, or the
inherent redundancy of an act with the intent of
previously established federal law, Congress enacted
the Office of Minority and Women Inclusion at
the wrong time and in the wrong way. If change is
made with haste and without debate, we can expect
results reflective of that effort. If change is carefully
considered and implemented with language of the act
is both lawful and construed reasonably there will be
a greater chance for success.

Dr. Martin Luther King, Jr. wanted the
United States to be a country in which people are
judged by their character, not their race. Unfortunately,
the federal government has forcibly contravened Dr.
King’s lofty aspiration, and now imposes race as a
factor of federal employment decision-making,
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