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OLDER Prrsons, HeartH & HuMAN RiGHTS:
AR WE READY FOR POPULATION AGEING?

Saray Noda*

L. INTRODUCTION

Expanding longevity has been a consistent goal of
the human race as people throughout history have
tried to fight biology and fulfill their innate desire to
live forever. Perhaps most famous were the ventures
of new world explorers looking for the mythical
fountain of youth. In many ways, we have made
significant inroads; the twentieth century witnessed
a worldwide increase in lifespan as a result of better
nutrition, improved living conditions, and the advent
of vaccinations. The twenty-first century brings new
trends in this area, including exponential growth
in the elderly population and increases in chronic
disease that come naturally with age progression.

The global population has aged dramatically in
the past fifty years as people live longer and have
fewer children.! By 2050, the current population
of 700 million people over the age of sixty will
grow to two billion, composing twenty percent of
the world’s population.” Every month, one million
people turn sixty, and eighty percent of them live
in the developing world.> Not surprisingly, there
are considerable regional variations in how quickly
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populations are aging. Asia has aged the most due to
low childbearing trends, which is further precipitated
by China’s one-child policy.* Countries in the Middle
East and Western and Eastern Africa have witnessed
slower increases in their populations largely due to
lower life expectancy in underdeveloped regions.’
HIV/AIDS, maternal death, tuberculosis and malaria
are the main factors contributing to high mortality
in Africa.® Despite these variations, demographic
analyses indicate that the number of countries with
ageing populations will continue to increase over the
next forty years.”

Accomplishingincreased longevity withoutincluding
adequate human rights protections for older persons
that assure dignity and access to resources needed by
this group will constitute an immense failure by our
global community. This population shift will require
great adaptation by countries worldwide. The World
Bank has described the next forty years as:

[A] period of rapid population aging
that will pose new social and economic
challenges to the society and require the
implementation of public policies and
programs in multiple areas, including the
provision of long term health care and the
financing of pensions for a progressively
ageing population.?

This paper will discuss current trends affecting
older persons including age and employment
discrimination,  poverty, elder abuse, and
inaccessibility to health care and increased chronic
disease. Next, this paper will present current human
rights instruments along with their ability to deal
with these problems.” Finally, this paper will discuss
future population trends along with the imminent
need for a convention specific to older persons.
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II. CURRENT TRENDS & HUMAN RIGHTS
INSTRUMENTS APPLICABLE TO OLDER
PERSONS

A. Age discrimination & employment
discrimination

Older persons continue to live in the shadows of
stereotypes that reflect negative feelings towards
the elderly and varying perceptions of what they
are capable of accomplishing in the workplace and
society. A recent longitudinal study in the United
States found that sixty-three percent of older adults
reported at least one type of everyday discrimination,
of which thirty percent was based on age and twenty-
two percent based on reported physical disability
or appearance.'® “[E]veryday discrimination still
has significant independent effects on changes in
emotional health, such as depressive symptoms
and self-rated health.”!! Previous studies have
also shown that individuals with disadvantaged
statuses have overall poor physical and emotional
health.!2 With negative outcomes associated with
age discrimination, countries must make an effort
to curtail and eventually eliminate this trend. Older
persons, especially those who live in countries that
do not provide pensions and are dependent on labor
income, should be free of discrimination in the
workplace. Changing population trends may require
adjustment of pension systems (in countries where
they exist) to sustainable models which will likely
translate into later retirement for the workforce.
Elder discrimination must be eliminated in order for
those models to work.

Trends. Unfortunately, there is a gap in data regarding
worldwide age discrimination in the workplace.
In the United States, employment discrimination
claims brought under the Age Discrimination in
Employment Act have increased over forty percent
since 2006.1% Despite employees’ seniority and
expertise, companies often consider how older
workers generally cost more when companies face
financial difficulties. It may sometimes involve hiring
a younger, less qualified candidate for a position as
opposed to the older person, or refusing to consider
applications from people over retirement age.

Daniel Cotlear, lead health economist at the World
Bank, stated that “[e]nacting laws against age

discrimination should be explored because of
indications in some Latin American countries that
older workers already face real discrimination in the
workplace.”!# In Latin America, labor market income
is a significant source of income for the ageing,
especially those who do not receive pensions or other
sources of income.!® For those older persons (over
age sixty) who do not receive pensions, over forty
percent remain in the labor market, and a significant
portion continue to work past the age of eighty.!® In
low pension countries, wages for older persons are a
fraction of the wages received by younger adults.!?
However, in pro-aging and high pension countries, the
elderly work if paid attractively, which usually means
at higher wages than for younger adults.'®

Some pension countries have mandatory retirement
ages, which have traditionally encouraged early
retirement. Involuntary retirement can be detrimental
to social adjustment and wellbeing.!” However,
increasing countries’ dependency ratios and concerns
regarding unsustainable pension liabilities may
reverse this trend; and instead, increase older worker
participation in the labor force. Once countries
increase retirement ages, the concern then becomes
preserving the ability of older persons to retire with
dignity and economic security while continuing to
build a sustainable pension model.2? Countries must
work to establish this balance.

Efforts by Countries. Countries have made varied
efforts to respond to calls for action by the UN and
Inter-American bodies regarding age discrimination.
Several countries already have provisions in their
constitutions regarding age discrimination either
by explicit reference or by disallowing general
discrimination based on “any other grounds’*?!
The United States Supreme Court has refused to
treat the elderly as a suspect class subject to Equal
Protection,? although claims can be made through
the Age Discrimination in Employment Act.
National legislation is also a channel through which
other countries are addressing age discrimination.??
Other countries have delegated implementation
of policies to local governments, reasoning that
localities understand the needs of beneficiaries and
have a closer link to the communities they serve.’*
Decentralization, however, is not effective if local
governments are not provided the funding or effective
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powers to help the elderly. Delegation brings about
the most critical delays in implementation of
programs for older persons.?

Current Human Rights Instruments. Because no
specific binding instrument for older persons has
been adopted, the legal protections available to older
persons have come as a result of interweaving various
general human rights instruments.”® The norms in
existing international human rights treaties apply to
older persons in the same way as to other persons.

The International Covenant on Civil and Political
Rights (“ICCPR”), a binding instrument, holds
in Article 10 that persons “shall be treated with
humanity and with respect for the inherent dignity
of the human person.”?” Article 26 views all persons
as equal and entitled to be free of discrimination
with full protection of the law.?® Also, the
International Covenant on Economic, Social and
Cultural Rights (“ICESCR”) when coupled with the
committee’s General Comment 6, provides the most
comprehensive analysis of the rights of older persons
currently available. Article 6 recognizes the right
to work, at any age, including “policies to achieve
steady economic, social and cultural development.”?
This means freedom from age discrimination in the
workplace as the elderly face a number of problems
finding and maintaining employment when they
reach retirement age.>

Most notably, the Convention on the Rights of
Persons with Disabilities (CRPD) specifically
addresses age in many of'its provisions.?' According
to the Convention, States Parties should adopt
immediate, effective and appropriate measures
to combat stereotypes, prejudices and harmful
practices relating to persons with disabilities,
including those based on age.?? In relation to access
to justice for persons with disabilities, states parties
shall provide “age-appropriate accommodation.”3
The CRPD further provides that States shall ensure
freedom from exploitation, violence and abuse and
provide “age-sensitive” assistance and support’*;
in the context of the right to health, to provide
services designed to minimize and prevent further
disabilities, including among children and older
persons,® and to social protection programs for
older persons with disabilities.3®

Ensuring freedom from age discrimination is
consistent with the UN’ Vienna International Plan
of Action on Aging,’” which recognizes the ability
of older persons to enjoy a life of fulfillment where
they are appreciated as integral parts of society.’®
The Vienna Plan has been considered a “very useful
guide” by member states.3? Another plan, The Madrid
Plan, also adopted by the UN, recognizes active
participation by older persons in the economies
of their countries.** The Madrid Plan places the
primary responsibility on national governments
and fails to call for the development of a specific
human rights instrument for the protection of older
persons.*! Basic civil and political rights in the CPR
provide immediate protection and supervision, as
opposed to those rights classified as economic social
and cultural rights in the ESCR, which are often
thought of as goals or aims that do not resemble
private enforceable rights.*> Elderly rights are
frequently characterized as “rights of progressive
implementation,” which means that “states are not
immediately required to fully realize those rights
in their jurisdictions, as they are only goals or aims
that will be attained to the maximum of the states’
available resources.”® Most frequently civil and
political rights are used to protect the elderly against
labor prison sentences, serving jail time, inhumane
treatment in health facilities, and for preservation of
rights to pensions and social security benefits.**

From the Universal Declaration of Human Rights,
perhaps the most commonly accepted provision,
holding that all people deserve an adequate standard
of living, health, and wellbeing, arguably come a
penumbra of rights including equality and freedom
from employment discrimination. In many countries,
the economic survival of the elderly is dependent on
their success in the workplace, which cannot occur if
they are subject to discrimination.

B. Poverty

Trends. Older persons over the age of eighty
experience greater vulnerability and poverty.*> This
is due to the tendency of those eighty and older to
be dependent on a variety of sources of income.*¢
Moreover, although individuals over sixty are
generally no more likely to be impoverished than
individuals of other ages, many people over age
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sixty face financial challenges associated with their
age. In addition to employment discrimination,
inadequate pensions are a problem for older persons
in many countries.’

“[T]he incidence of income poverty among those
who receive pensions is significantly lower than
the incidence of poverty among beneficiaries and
non-beneficiaries of pensions,” reports the World
Bank.*® In most Latin American countries, less than
forty percent of the aging population over sixty
receives pensions.*’ Pensions play a greater role in
Argentina, Brazil, Chile, and Uruguay — countries
known as “pro-aging.”>® Labor market income in
Latin American Counties is also significant for the
elderly, especially those not receiving pensions.>!
Over forty percent of those over sixty who do not
receive pensions stay in the labor market.? Poverty
for the elderly in the U.S. was measured at 15.9%
in 2011, almost double the ordinary measure.> In
calculating poverty, the Census Bureau now deducts
medical expenses from income, which accounts for
the great increase in the measure of poverty for the
elderly in the U.S.>* Older women often experience
poverty at higher rates.>> “The impact of gender
inequalities in education and employment becomes
most pronounces in old age.”>® As a result, older
women are more likely than older men to be poor,”
reported the UN.Y’

In Latin America, greater inequality in household
per capita income exists in all countries with
the exception of the four pro-aging countries —
Argentina, Brazil, Chile, and Uruguay. “Everywhere,
pensioners have significantly lower poverty rates than
non-pensioners [....] But in most countries, pensions
are not a significant source of income for most over-
607, since less than 40 percent of the ageing receive
pensions.”® The regional survey of ageing, health,
and well-being (“SABE”) found that sixty-two
percent of older persons could not meet basic needs
for daily living on their monthly income.> Poverty
in older persons is especially concerning due to poor
health outcomes and access to healthcare.

Current Human Rights Instruments. The
International Covenant on Economic Social and
Cultural Rights (“ICESCR”) asks countries to
ensure the equal footing of men and women in
economic, social and cultural rights.® This includes

the provision of non-contributory old-age benefits
for the elderly, regardless of sex, to account for
the fact that some women are left without pension
because they spent all or part of their lives caring for
their families.®! Article 11 of the ICESR gives all
the right to an adequate standard of living including
adequate food, clothing and housing with continued
improvement of living conditions, “recognizing
the fundamental right of everyone to be free from
hunger.” Adequate housing includes policies to help
the elderly live at home for as long as possible, and the
improvement of spaces to allow continued access and
use.%2 However, as discussed above the classification
of these rights as economic and social rights gives the
perception that they are only aims or goals.

The Committee on Economic, Social and Cultural
Rights has recognized that although the ICESCR
does not make an explicit reference to older persons
within the “right to social security,” their rights
are implicitly recognized within Article 9 which
provides for, “the right of everyone to social security,
including social insurance.”® The CESCR has also
clarified that the right to social security encompasses
both contributory, insurance-type schemes and
non-contributory, tax-funded schemes (sometimes
referred to as “social assistance™).* Older persons
may also use civil and political rights to protect their
rights to social security and pensions. Unfortunately,
case law has demonstrated the limitations of creative
use of instruments, as civil and political rights have
mainly been applied to the field of social security
only where the country has already independently
enacted those benefits. The rights to fair trial, equal
protection, and property have been and continue to
be used to ensure non-capricious provision of social
benefits including pensions.®> However, potential for
greater change using these rights has limitations.

The Human Rights Committee in Brooks v.
Netherlands,* recognized that, although Article 26
of the ICCPR requires equality under the law, the
provision could not require a state to enact laws
to provide social security, and could only play a
role once legislation granting social security was
adopted by the state.®” The petitioner in Brooks was
contesting legislation that solely provided disability
benefits to married women who were breadwinners
or separate from their husbands.®® Brooks did not
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fall under either category.®” The committee held that
Article 26 was not applicable because the right to
social security was not covered by the ICESR.7 It
is also notable that litigation in human rights fora
tends to involve a lengthy process — often plaintiffs
must exhaust all remedies in their respective
countries — and receiving a hearing in a reasonable
amount of time can be difficult.”! In Deumeland v.
Germany,’ the European Court on Human Rights
found a violation of the right to a hearing within a
reasonable time where the petitioner waited eleven
years for a hearing regarding her widow pension.
The court also noted that social security cases
require “particular diligence.””?

It was also noted that poverty is not a unique problem
plaguing the elderly, as it is common in other groups
such as women and children. However, the elderly
are frequently left out of development agendas. The
UN in the Madrid Plan recognized the continued
need for social and economic growth of developing
countries so that the elderly (along with other
groups) can receive the adequate care and support
they need.”® The Madrid Plan also asks countries to
keep in mind the needs of both the young and old.”

C. Elder Abuse

Trends. Elder abuse is severely underreported, with
estimates from the World Health Organization of
only one in fifteen cases to one in six cases actually
being reported.”® There has also been a great deal
of underreporting of elder abuse by physicians,
an alarming two percent as compared to reports
from family members (20 percent), hospitals (17.3
percent) and home health aides (9.6 percent).””
Calculating prevalence rates of elder abuse itself is
a problem, and poor statistics are available largely
due to underreporting and refusal by societies to
admit the prevalence of abuse, neglect, and financial
exploitation of elders.”®

“[Rleview of legislation in the Latin American
region shows that 80 percent of countries have
some form of legislation or policy that protects the
rights of older persons, including the training and
monitoring of elder abuse in long term facilities.””
However, resources are not allocated for adequate
enforcement of policies. The needless use of
restraints on older persons is also a violation of their

human rights.®? Restraints are commonly misused
to substitute for lack of personnel in long term
facilities and to replace therapeutic interventions.®!
Although there is a lack of statistical data on trends
surrounding the widespread use of restraints, a
study of institutionalized persons with physical
and mental disability found that seventy-three
percent of facilities surveyed stated that the reason
for restraining residents was to protect them from
falls.®2 In the U.S., statistical data regarding restraints
is usually obtained from Medicare reporting by
institutions; researchers doubt the reliability of self-
reporting by facilities that show a decrease in the use
of restraints.3

Current Human Rights Instruments. The
Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment,
included a commitment by countries to “take effective
legislative, administrative, judicial, or other means
to prevent acts of torture in any territory under its
jurisdiction.”®* The Convention against Torture can
be used for the protection of older persons living in
public institutions if their mental and physical health
is in danger.®

The Committee against Torture has also specifically
clarified that State Parties should prohibit, prevent
and redress torture and ill-treatment including,
inter alia, in institutions that engage in the care of
the aged.%¢

The Inter-American Convention to Prevent and
Punish Torture gives States the responsibility to
prevent torture and other forms of cruel, inhuman
treatment in their jurisdiction. Both of these
instruments can be used to protect the elderly receiving
inhumane treatment in healthcare facilities. However,
the conventions arguably could not be used to ensure
that countries implement preventative measures,
including training of health care professionals and
inspections of facilities. These instruments have force
once the human rights violation has already occurred.

Some decisions adopted by the Inter-American
System of Human Rights are relevant to older
persons. They can result in preventive policies and
practices where older men and women are deprived
of their liberty in public or private institutions (such
as hospitals, psychiatric facilities, health centers,
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prisons, or other institutions) without sufficient
guarantees or respect for their personal integrity,
thereby harming older people’s physical and mental
health.%

In December 2003, the Inter-American Commission
of Human Rights for the first time granted
precautionary measures to stop and prevent further
ongoing abuses in a psychiatric institution in
Paraguay.®® Further, in Congo vs. Ecuador, the
Commission asserted that “a violation of the right to
physical integrity is even more serious when a person
is under the custody of the State in a particularly

vulnerable position.’®

Most recently, in an unprecedented decision, the
Inter-American Court of Human Rights in Ximenes-
Lopes v. Brazil,”® imposed liability on Brazil for
human rights violations related to institutionalized
people with mental disabilities.”’ Damiao Ximenes-
Lopes was placed in the care of a public clinic for
his psychiatric treatment and died three days after
admission due to ill-treatment and violent attacks
from clinic personnel.”?> His family sought redress
on the local level but faced numerous irregularities
with the investigation and autopsy.”® The court found
Brazil in violation of Articles 1, 4, 5, 8 and 25 of the
American Convention of Human Rights including
the right of physical integrity and life and rights to
due process and justice.®* “The Court considers that
the States must regulate and supervise all activities
related to the health care given to the individuals
under the jurisdiction thereof, as a special duty to
protect life and personal integrity, regardless of the
public or private nature of the entity giving such
health care.”3

The precedents set by the Inter-American human rights
system can also be applied to protect and to prevent
violations of the rights of older persons in the context
of institutionalization in long-term care facilities.

D. Health Care and Chronic Diseases

Trends. Countries have also failed to address the health
care needs of the elderly. In its Follow-up to the Second
Assembly on Ageing, the UN. stated the following:

Currently, the discourse on health care in
low and middle income countries remains
strongly focused on maternal and child

health .... There is also limited attention to
non-communicable diseases, despite that
ageing is a key driver of such diseases ...
Additionally, the cost of accessing health
care and medicines still remains prohibitive
for many of the most marginalized older
women and men.%®

These systems of health care encourage the entry of
older persons at advanced stages of illness when there
is little to be done to ensure positive health outcomes
but where costs tend to be the highest. Long term
care continues to be inadequate and of low quality,
as well as mainly a private industry, which affects
government’s abilities to regulate and sustain these
systems.”” A study by the Special Rapporteur on
the Right to Health of Older Persons suggests that a
paradigm shift from a “needs-based approach” to a
“rights based approach” for health care is necessary
to address access problems in the elderly.”8

Although chronic disease is an inevitable
consequence of living longer, preventative care
has a great influence on the combined number of
chronic diseases suffered, age of onset, and severity.
The WHO estimates that heart disease, stroke and
diabetes alone account for an estimated one to five
percent reduction of yearly Gross Domestic Product
in developing countries.”” The cost of chronic
disease is associated not only with seeking medical
treatment but also with loss of labor.!” The World
Bank estimates that chronic diseases plague one-
third of the poorest in developing countries.!?! About
sixty percent of all deaths globally are caused by the
main non-communicable diseases: diabetes, heart
disease, cancers and chronic respiratory diseases.!%?
“The epidemic of NCD ... is the product of failed
development: of unhealthy urbanization, of poor
trade and policy choices and of health systems
unprepared for those most in need of care. A
fundamental economic and development choice is
thus facing the world today.”'9 The UN estimates
that forty to fifty percent of those who present with
heart disease, stroke, and type-2 diabetes are in
premature stages and could largely be prevented
by eliminating tobacco, promoting healthy diets,
increasing physical activity and reducing alcohol
consumption.'%4
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Current Human Rights Instruments. Article 12
of the ICESR asks countries to secure the right of
citizens to “the enjoyment of the highest attainable
standard of physical and mental health” by providing
prevention and treatment of diseases (which can be
interpreted to include chronic illnesses).

Clearly, the growing number of chronic,
degenerative  diseases and the high
hospitalization costs they involve cannot
be dealt with only by curative treatment.
In this regard, States parties should bear in
mind that maintaining health into old age
requires investments during the entire life
span, basically through the adoption of
healthy lifestyles.!%°

Much like the right to pensions, health care has been
classified as an economic and social right, an “aim
or goal” to be attained by countries. However, this
classification is unacceptable because health is an
essential right and fundamental for the exercise of all
other “basic” rights, such as civil and political rights.

The Convention on the Elimination of all Forms
of Discrimination against Women (“CEDAW”)
acknowledges the equal right to adequate
healthcare.!% The Additional Protocol to the
American Convention on Human Rights in the
Area of Economic, Social and Cultural Rights,'%” a
binding instrument on countries that have adopted it
in the Inter-American system, guarantees in Article
10 that every person should enjoy the highest level
of physical, mental, and social well-being. “In order
to achieve the ‘right to health,” the States must agree
to recognize health as a public good, prevent further
abuses, and promote education on health problems,”
states the Pan-American Health Organization.!%®

Article 17 contains a special provision for the
protection of older persons by pledging to gradually
supply suitable facilities as well as food and
specialized medical care for older persons who lack
them. Article 18 recognizes the right of the disabled,
including older persons, to have special medical care
and rehabilitation.

III. THE FUTURE STATUS OF OLDER
PERSONS AND THE CALL FOR AN
EFFECTIVE INSTRUMENT

Projections of world-wide population shifts,
specifically in regard to exponential growth in
elderly populations are eye-opening and incredibly
concerning. On a world-wide scale, projections
indicate that by 2050, the number of persons over
sixty will increase from 700 million to 2 billion.!?
“Currently 1 person in every 10 is aged 60 years
or over; by the year 2050 more than 1 in every
5 will be aged 60 years or over.”!'" The amount
of older persons is expected to match that of the
youth population for the first time in history around
2050.11 By 2050, the older population is expected to
surpass the youth population by thirty percent.'!? In
many countries, including the U.S. and Mexico, the
elderly are expected to compose one-fourth of the
population. By 2025, the percentage of older women
in the developing world will increase to seventy-
five percent.!'3 For developing countries the old age
dependency ratio — the number of persons sixty-
five and over per one hundred persons aged fifteen
to sixty-four years — could more than double in the
next fifty years; whereas, in the past doubling has
only occurred within spans of 150-200 years.!!#

The United Nations has recognized that as a
global community we need to change the way we
think about aging. “When ageing is embraced
as an achievement, the reliance on human skills,
experiences and resources of the higher age groups
is naturally recognized as an asset in the growth
of mature, fully integrated, humane societies.”!!3
It is not constructive to perceive the elderly as
detached from our social and economic systems.
“Active Aging” needs to be our goal. Given the
increase in dependency ratios and longevity, current
pension systems no longer meet the needs of many
elderly populations. We must therefore increase
the retirement age and availability of tasks that the
elderly can perform within the workplace. This will
increase the amount of funds available so that the
governments can continue to support the economic
needs of the elderly. We must also build and maintain
a positive perception of the elderly. The elderly are
equally as important as younger population groups,
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especially since they are increasingly becoming a
larger part of the composition of our population.

Elder abuse must also be given recognition as a
serious social and public health issue.''® Elder abuse
is currently considered taboo, akin to domestic
violence before it was recognized as a legitimate
social concern. “Twenty or thirty years ago,
societies throughout the world denied the existence
of violence against women and child abuse. Then,
through research, came the evidence. As a result the
civil society exercised the appropriate pressure for
action from governments. The parallel with elder
abuse is clear.’!”

Also, given the discrepancy in life expectancy
between elderly women and men, we must increase
resources to protect those women who are left alone
after the death of their significant other. Elderly
women can also be especially vulnerable due to
former customs of economic dependence on others
and tendencies to stay out of the labor market.
“Physicians and policy makers should understand
that aging affects women and men differently. This
recognition is critical to ensuring equality between
older men and women and for providing adequately
for their physical, mental, and social needs.’’!'8
Health care systems also need to respond and adapt to
the increase in elderly population. We must establish
adequate systems of long-term care. Coordination of
care is also very important along with encouraging
better self-care.

In order to best address the needs of the elderly,
countries have to stop thinking of aging as a
cookie cutter process for every individual. “Older
persons are not a homogenous group and should
not be treated as such. The experience of old age
is different for men and women and it also differs
significantly between someone in his or her 60s or
80s.11° However, older persons share the experience
of living under the stereotype of societal perceptions
of ageing, political disempowerment, and economic
and social disadvantage.

The human rights situation of the elderly has been
analogized to that of children, but distinguished
based on the large amount of specific protections
for children. Aging leaves older persons equally
as vulnerable as children — dependent on others

for essential needs and victims of abuse. The
“convention [on the Rights of the Child] focuses
on a group that is defined on the basis of age and
that is considered to be especially vulnerable.”!20
In addition, other regional instruments have chosen
to focus on other specific vulnerable populations
including the indigenous and disabled communities
providing a model of how to address the rights of the
elderly within a legal framework.!?! Future drafters
of an instrument focused on the elderly must think
about enforcement and the type of supervision
necessary to assure adequate compliance.'”? For
example, the UN designates supervisory bodies
for each treaty and the Inter-American system has
designated monitoring to the Inter-American Court
and Inter-American Commission.'?> The current
situation of the elderly clearly demonstrates that
self-regulation by individual countries is simply
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ANNEX: WORKING GROUP RECOMMENDATIONS

Listed below are recommendations that will serve
to advance the use of international human rights
instruments and standards as tools to review and
reform health policies, plans, programs and laws.

These recommendations have been suggested by the
Working Group on Older Persons that convened on
March 21 and 22, 2012 at the Inaugural Conference
on Global Health, Gender and Human Rights,
which was organized by the American University
Washington College of Law and PAHO/WHO.
These recommendations do not necessarily reflect
the views of the author(s) of the preceding article.

The recommendations are divided by the following
set of questions based on principles extracted from
the PAHO Resolution “Health and Human Rights”
(CD 50 R.8):

Taking into account the national context,
financial and legal framework and budgetary
constraints of countries:

a. Which areas require special attention from
government agencies?

* Promote and strengthen training programs
for health workers working in long term care
facilities for older persons on the applicable
international human rights instruments;

o Strengthen the technical capacity of the
health authority to provide support for the
formulation of health policies and plans
on aging consistent with the applicable
international human rights instruments
related to health;

« Establishaprocesstoreview the legal capacity
for older persons who have been placed in
long term care facilities by their families
and provides a mechanism to transfer those
persons who can return to the community;

* Raising awareness among care providers
about the capacity of older persons to make
medical decisions; and

o Establish mechanisms to protect private
patients’ information and provide access to
their own information (medical files, etc.).

b. What key factors should be identified and
included by health authorities and other
governmental actors when formulating
national health policies and plans consistent
with the applicable international human
rights instruments that protect older persons
rights to physical and mental health and other
related human rights?

* Ensure participation of older persons and their
organizations in the design; implementation
and monitoring of national health policies,
plans and laws; and

e Educational materials about the rights of
older persons should be developed and dis-
tributed in governmental agencies, universi-
ties and schools, among others.

¢. Which key provisions should be included by
legislators and other actors when reviewing
and reforming national health legislation,
incorporating the international human rights
instruments especially those protecting older
persons?

* Adopt laws and policies that bar discrimina-
tion against older persons in the workplace
and provide enforceable remedies for
violations;

* Right to a periodic review of admissions in
long term care facilities;

* Incentivize family caregivers that provide
for older persons. (For example, Medicaid
provides subsidies for family members who
provide care);

 Right to the protection of private data; and
« Create incentives for corporations to employ
older persons.

d. What measures should governments take
to ensure the effective implementation of
national health policies, plans and laws that
protect older persons?
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* Establish training programs in technical ar-
eas, especially those most closely involved
in protecting the health of older persons
gradually incorporate the international
human rights instruments related to health
into their programs;

» Revise existing curricula in universities to
include the human rights of older persons;
and

» Make modules (user friendly and efficient)
available on human rights instruments pro-
tecting human rights of older persons.

e. Parliaments and domestic courts play a key role

in promoting and protecting the human rights
and fundamental freedoms of older persons.

e Formulate and, if possible, adopt legisla-
tive, administrative, educational, and other
measures to disseminate the applicable inter-
national human rights instruments on protect-
ing the right to the enjoyment of the highest
attainable standard of health and other related
human rights among the appropriate person-
nel in the legislative and judicial branches and
other governmental authorities.

. What measures could be taken by all those
members of society at large who are involved
in protecting the human rights of older
persons? Consider for example:

* Promote, as appropriate, the dissemination
of information and knowledge among civil
society organizations and other social actors
on the applicable international human rights
instruments related to health, to address
stigmatization, discrimination, and exclu-
sion of older persons;

e Promote the inclusion of older persons’
rights into the agenda of human rights orga-
nizations; and

e Encourage law schools and civil society
to bring target litigation on behalf of older
persons and thereby expand case law at
domestic, regional and universal levels.

of Law and other universities to strengthen
technical cooperation with the human rights
committees, organs and rapporteurships of the
United Nations and Inter-American systems
(such as the Inter-American Commission
on Human Rights) in order to promote and
protect the right to health and other related
human rights of older persons?

« Formulation of technical opinions on health;

* Participation in thematic hearings at the
Inter-American Commission on Human
Rights and UN treaty bodies;

* Visits to health centers and other institutions
such as long term care facilities for older
persons and prisons in countries; and

* Provide support to the drafting and adoption
of an international and or Inter-American
Convention on the human rights of older
persons to address their specific needs,
rights and challenges.

. How could PAHO and other international

agencies promote and stimulate collaboration
and research with academic institutions, the
private sector, civil society organizations
and other social actors, when appropriate,
to promote and protect human rights in
keeping with the international human rights
instruments that protect older persons?

« Work with the media as to how to spread a
positive image of older persons;

» Engage universities to train the media about
changes in demographics and health and
human rights of older persons; and

* Incentivize more research in academic
institutions regarding discrimination in the
workplace for older persons.

. How could PAHO and other international

agencies, governments and academic
institutions and civil society promote the
sharing of good practices and successful
experiences among countries so as to prevent

Taking into account the important role of
international organizations, civil society and
academic institutions on the promotion and
protection of the right to health and other related
human rights in the context of older persons:

a. What measures could be taken by PAHO
and technical teams of Washington College

stigmatization, discrimination and exclusion
of older persons?

 Coordination of joint initiatives in order to
set up a network for global, regional and
national collaboration and dissemination to
share good practices related to the human
rights of older persons.
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