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Compulsory Licensing in TRIPS: Chinese 
and Indian Comparative Advantage in the 
Manufacture and Exportation of Green 
Technologies
by Rishi R. Gupta*

Challengers to the United States’ global influence, such 
as Brazil, China, and India, have criticized heavy pol-
luters like the United States and the United Kingdom 

for significantly contributing to the world’s total carbon emis-
sions but failing to share its green technologies with the rest 
of the world.1 Utilizing Rio+20 to redefine Article 31(b) of the 
World Trade Organization’s Trade-Related Aspects of Intellec-
tual Property Rights (TRIPS) agreement should create an inter-
national framework for transfer of green technology through 
a patent process called compulsory licensing.2 Compulsory 
licensing allows a country to bypass a patent and create a 
generic copy of a technology by licensing it within its borders.3

Currently, the United States holds the largest number of 
patents for green technology in various sectors, including: 
wind, solar photovoltaic, concentrated solar power, biomass-
to-electricity, and carbon capture and storage.4 Unfortunately, 
given the long statutory periods provided to patent holders and 
the high costs of entering the green technology market, these 
patents effectively provide the patent holder with a twenty 
year monopoly.5 Thus, this intellectual property barrier inhib-
its financially strapped developing countries from acquiring 
the newest and most effective technologies, preventing them 
from mitigating the environmental consequences of their rapid 
growth.6 At the same time, China and India have a compara-
tive advantage in the manufacturing of green technologies over 
companies in the United States and are able to produce these 
technologies at much lower costs.7

While a compulsory license typically requires a country to 
prove that it attempted and failed to secure a voluntary license, 
the TRIPS agreement waives this requirement in cases of 
national emergency, circumstances of extreme urgency, or for 
public non-commercial use.8 Specifically, the WTO should use 
Rio+20 to recognize that greenhouse gas emissions are a cir-
cumstance of “extreme urgency.”9 In 2003 at Doha, the WTO 
extended compulsory licenses to the exportation of pharma-
ceuticals, allowing a country with the requisite manufacturing 
capacity to obtain a compulsory license to manufacture phar-
maceutical products that alleviate public health problems.10 
Brazil and Thailand have used the WTO’s 2003 decision to 
spread cheaper AIDS medication and put pressure on patent 
holders to decrease their prices.11 This manufacturing and 
exportation model of compulsory licensing could be similarly 

employed in countries like China and India for transfer and dis-
semination of green technology.12

However, this type of compulsory licensing is often 
criticized because of its potential harm to economic growth 
in patent holding countries and the expansion of future green 
technologies.13 Critics argue that strong patents reward patent 
holders for their innovations, thereby incentivizing future inno-
vations in green technology.14 These enforceable patents are 
generally regarded as necessary to guarantee profits for the pat-
ent holder.15 Some of this impact would be mitigated, however, 
because compulsory licensing requires that the licensor pay 
the patent holder adequate remuneration, which typically takes 
the form of royalties.16 Moreover, the need for compulsory 
licenses usually arises in countries where the patent holder has 
chosen not to make its green technology available, so there is 
not a significant loss in either profits or incentives to innovate 
because these countries were already shut out of the market.17

Beyond economics, the environmental impact of compul-
sory green technology licenses in China and India would be 
extremely positive for the entire globe. Primarily, technology 
transfer through compulsory licensing would speed up global 
green technology development by allowing companies in China 
and India to begin innovating and improving on currently held 
patents without having to wait the full twenty years.18 Indeed, 
by impeding research and development in China and India, 
the current intellectual property regime severely limits the 
possibility of follow-on innovations that could lead to further 
breakthroughs in the field.19

The proliferation of advanced green technologies in the 
economically developing countries of China, the world’s larg-
est emitter of greenhouse gas emissions, and India, the fourth 
largest emitter, would be felt immediately. 20 Other developing 
countries could attain greater means to reduce their emissions 
because compulsory licensing would significantly reduce high 
start-up costs by allowing China and India to manufacture 
significantly cheaper green technologies.21 Smaller, developing 
countries would also see a significant decrease in the cost of 
green technology due to China and India’s cheaper manufactur-
ing capabilities in wind and solar energy. 22

*Rishi R. Gupta is a J.D. candidate at American University Washington College 
of Law, class of 2014.

continued on page 54



54 Sustainable Development Law & Policy

108	 See The Equator Principles, supra note 67, at 5 (stating principle 7:  
“Indepent Review: For all Category A projects and, as appropriate, for Category 
B projects, an independent social or environmental expert not directly associated  
with the borrower will review the Assessment, AP and consultation process 
documentation in order to assist EPFI’s due diligence, and assess Equator 
Principles compliance”).
109	 See Abbott, supra note 100, at 3, 4.
110	 See Investor Group Representing over US$15 Trillion Calls for Action on 
Climate Change, United Nations Environment Programme, http://www.unep.
org/Documents.Multilingual/Default.asp?DocumentID=651&ArticleID=683
0&l=en (last visited Apr, 17, 2012) (more than one-quarter of global market 
capitalization).
111	 Id.
112	 See About Us, Principles for Responsible Investment, http:// 
www.unpri.org/about/ (last visited Apr. 17, 2012).
113	 See Signatories, Principles for Responsible Investment, http:// 
www.unpri.org/signatories/ (last visited Apr. 17, 2012).
114	 See Jon Entine, UN Global Compact: Ten Years of Greenwashing?,  
Ethical Corporation (Nov. 1, 2010), http://www.ethicalcorp.com/ 
governance-regulation/un-global-compact-ten-years-greenwashing; Elaine 
Cohen, UN Global Compact: Celebrating Ten Years of What?, CSRWire  
(Nov. 23, 2010), http://www.csrwire.com/csrlive/commentary_detail/3325- 
The-UN-Global-Compact-celebrates-10-years-of-what-; Dec.Ten Years of  
Setting the Record Straight, United Nations Global Compact, http:// 
unglobalcompact.wordpress.com/2010/11/04/10-years-of-setting-the-record-
straight/ (last visited Apr. 17, 2012); Press Release: UN Global Compact 
punishes companies for failing to play its greenwash game, but not for violating 
its Principles (Mar. 29, 2012), http://info.babymilkaction.org/pressrelease/
pressrelease29mar12 (arguing that while companies are expelled for failing to 
submit COPs, other companies, such as Nestlé, a Patron Sponsor of the Rio+20 
Corporate Sustainability Forum, “get away with submitting misleading reports 
and systematically violating the Global Compact Principles”).
115	 See Jo Confino, Cleaning up the Global Compact: dealing with corporate 
free riders, The Guardian (Mar. 26, 2012), http://www.guardian.co.uk/

sustainable-business/cleaning-up-un-global-compact-green-washApr.; see also 
About Us, United Nations Global Compact, http://www.unglobalcompact.org/
AboutTheGC/index.html (last visited Apr. 17, 2012).
116	 See Corporate Responsibility: Investors Give New Twist to Good Cop/Bad 
Cop routine, Principles for Responsible Investment, http://www.unpri.org/files/
PRI_GCphII_final.pdf (last visited Apr. 17, 2012).
117	 Id.
118	 Id.
119	 See Update of IFC’s Pol’y and Performance Standards on Environmental 
and Social Sustainability, and Access to Information Pol’y, International 
Finance Corporation (Apr. 14, 2011), http://www1.ifc.org/wps/wcm/connect/
fca42a0049800aaaaba2fb336b93d75f/Board-Paper-IFC_SustainabilityFrame-
work-2012.pdf?MOD=AJPERES (revising standards to “introduce[] a resource 
efficiency concept for energy, water, and core material inputs”; “strengthen[] 
focus on energy efficiency and greenhouse gas measurement”; “reduce[] green-
house gas emissions thresholds for reporting to IFC from 100,000 tons of CO2 
to 25,000 tons of CO2 per year”; “require[] determination of accountability 
with regards to historical pollution”; and introduces the concept of “duty of 
care” for hazardous waste disposal).Jan.Apr.Apr.
120	 See The Carbon Principles, http://www.carbonprinciples.com/ (last visited 
Apr.Apr. 17,Apr. 2012).
121	 See Biodiversity for Banks Program (B4B), Equator Principles, http://
www.equator-principles.com/index.php/best-practice-resources/b4b (last visited 
Apr.Apr. 17,Apr. 2012).
122	 See RIO+20 Corp. Sustainability Forum, http://unglobalcompact.cvent.
com/events/rio-20-corporate-sustainability-forum/custom-18-251b87a2deaa4e-
56a3e00ca1d66e5bfd.aspx (last visited Apr. 15, 2012); see generally Financiers 
Search for Sustainable Future, EarthSummit2012, http://www.earthsummit2012.org/ 
earth-summit-in-the-press/financiers-search-for-sustainable-future (last visited 
Apr. 17, 2012).
123	 See generally http://www.un.org/geninfo/bp/enviro.html (last visited  
Apr.15, 2012) (noting that “[s]ome 2,400 representatives of non-governmental 
organizations (NGOs)” attended).

Endnotes: Compulsory Licensing in TRIPS: Chinese and Indian Comparative Advantage in the Manufacture 
and Exportation of Green Technologies

1	 See Robert Fair, Does Climate Change Justify Compulsory Licensing of 
Green Technology?, 6 International Law & Management Review 21, 23 
(2009) (referencing a joint resolution issued by Brazil, China, and India).
2	 See Eco-Accord, United Nations Conference on Sustainable Development, 
Proposals for Rio+20: Sustainable Development Needs a New Impetus ¶ 15 
(Nov. 1, 2011), http://www.uncsd2012.org/rio20/index.php?page=view&type=5
10&nr=525&menu=20; TRIPS: Agreement on Trade-Related Aspects of Intel-
lectual Property Rights, Apr. 15, 1994, Marrakesh Agreement Establishing the 
World Trade Organization, Annex 1C, 1869 U.N.T.S. 299, 313 (1994), available 
at http://www.wto.org/english/docs_e/legal_e/27-trips_04c_e.htm [hereinafter 
TRIPS Agreement] (defining that it is appropriate to use  
compulsory licensing for “extreme urgency”).
3	 See Sarah M. Wong, Environmental Initiative and the Role of the USPTO’s 
Green Technology Pilot Program, 16 Marq. Intell. Prop. L. Rev. 233, 243 

(2012); TRIPS and Health: Frequently Asked Questions, http://www.wto.org/
english/tratop_e/trips_e/public_health_faq_e.htm (last visited Apr. 24, 2012).
4	 Bernice Lee et al., Chatham House Report, Who Owns Our Low Carbon 
Future? Intellectual Property and Energy Technologies 23, 27, 30, 34, 40 
(2009) (providing data that of the entire world’s green energy patents the U.S. 
based companies hold 27.2% of wind patents, 40.4% of solar photovoltaic 
patents, 40.4% of biomass-to-electricity patents, 37.8% of concentrated solar 
power patents, and 68.4% of carbon capture patents).
5	 See Kate Nuehring, Our Generation’s Sputnik Moment: Comparing the 
United States’ Green Technology Pilot Program to Green Patent Programs 
Abroad, 9 Northwestern Journal of Technology and Intellectual Property 
609, 616 (2011).
6	 See generally Michael Hasper, Note, Green Technology in Developing 
Countries: Creating Accessibility through a Global Exchange Forum, 1 Duke 

Compulsory Licensing in TRIPS: Chinese and Indian Comparative  
Advantage in the Manufacture and Exportation of Green 
Technologies
		  continued from page 21

Information and technology transfer to China and India 
through compulsory licensing offers a unique opportunity  
to exploit the benefits of international trade to promote an  
environmentally sustainable future. However, international 
cooperation at the Rio+20 conference will be crucial in promot-
ing this opportunity by finally dealing with the issue of how  
to maintain intellectual property rights while disseminating  

the benefits of these technologies. While methods to mitigate 
short-term economic costs should be considered, Rio+20 must 
recognize the promise that compulsory licensing holds for 
reducing emissions in the long run and acknowledge the urgent 
need to make green technology available to the developing world 
at an affordable price.
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