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The U.S. Environmental Protection Agency

PUBLIC PARTICIPATION AND ACCESS TO CLEAN
WATER: AN ANALYSIS OF THE CAFO RULE

by Ayako Sato*

INTRODUCTION

n December 15, 2002,! the U.S. Environmental
Protection Agency (“EPA”) issued the final rule? for
Concentrated Animal Feeding Operations3 (“CAFOs”)
under the Clean Water Act. The Clean Water Act has been cred-
ited for significant improvements on water quality,* but dis-
charges from animal feeding operations and other agricultural
production continue to pose a problem for the nation’s waters.”
A National Pollutant Discharge Elimination System (“NPDES”)
permit is required under the Clean Water Act for the addition of
any pollutant from a point source into U.S. waters.® Under the
NPDES permit requirement, all point sources emitting pollu-
tants must include controls reflecting application of technology-
based requirements and any more stringent controls needed to
meet water quality standards.” CAFOs, also referred to as feed-
lots or factory farms, are defined as point sources under the
Act, but the 1976 CAFO regulation only minimally covered
animal feeding operations and therefore did not adequately pro-
tect water quality.
The 2002 CAFO rule was envisioned to be more stringent
on animal feeding operations than the 1976 CAFO regulation.
Despite this, the Waterkeepers Alliance, the Natural Resources

=W Aerial photo
(From TetraServer)

Cities

This map/aerial photo highlights three hog CAFOs in Duplin County, North
Carolina. Two of the CAFOs are situated within a population comprised of
20-30% minority, while the surrounding area has a population of 0-10%
minority. The third CAFO is situated within the area of 0-10%, however, it
borders two areas that have a higher minority representation. For example, a
Census block immediately above this CAFO has a population comprised of
greater than 40% minority.

Defense Council, Sierra Club, and the American Littoral
Society (“environmental petitioners™) have filed a lawsuit that
claims the new CAFO rule violates the Clean Water Act,” and
the Court of Appeals for the Second Circuit may decide the
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case as early as Spring of 2005.10 This paper will focus on the
complaint made by the environmental petitioners that the
CAFO rule does not adequately allow for public participation
in the permitting process, particularly in connection to the land
application of animal wastes.!! Wastes from CAFOs are often
applied to adjacent crop fields, which might not be a problem
if the nutrients were applied in amounts that could be utilized
by crops. If wastes are over-applied, however, the residual
wastes are carried away as runoff and can potentially impact
the surface and groundwater. The environmental petitioners
contend that the public is denied access to information related
to the management of land application wastes. Public partici-
pation is especially important to the many residents, often
from low-income and minority populations, who live near
these CAFOs. The water quality degradation associated with
CAFOs can have significant adverse effects on the health and
quality of life of area populations. As every citizen should be
entitled to access to clean water, this paper explores why it is
important to have community residents be active participants
in reviewing the actions of feedlot operators and be an integral
part of the decision-making process on issues that directly
affect their lives.

ENVIRONMENTAL AND PUBLIC HEALTH EFFECTS
OF WATER QUALITY DEGRADATION RESULTING
FROM CAFOs

It has been documented that CAFOs cause water quality
degradation through spillage and seepage from the lagoons stor-
ing animal waste!2 and from over-application of untreated waste
on adjacent croplands for use as fertilizer.!3 CAFOs can house
hundreds to thousands of livestock,!4 which produce many tons
of animal waste.!5 The nutrients found in these waste products,
particularly nitrogen and phosphorous, are among the leading
contributors to water quality impairment.1® The introduction of
nitrogen and phosphorous into water bodies can lead to eutroph-
ication, depriving fish and other plant and animal life of life-sus-
taining oxygen.!7 One of the worst cases illustrating the destruc-
tive impact of excess nutrients is the lagoon spill in North
Carolina that released approximately 22 million gallons of ani-
mal waste and killed massive numbers of fish.!8

Salts and heavy metals found in manure, via the animal
feed consumed by livestock, can also make their way into
groundwater and surface water.!9 Maintaining the integrity of
groundwater is vitally important as it is the nation’s source of
freshwater and supplies drinking water for 46% of the U.S. pop-

*Ayako Sato is a J.D. candidate, May 2007, at American University,
Washington College of Law. Ms. Sato wishes to thank Mr. Julian Inasi for con-
structing a map identifying CAFOs using aerial photography. She also wishes to
thank Mr. and Mrs. Edwards for their help and support.
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ulation.20 Salts and heavy metals can have devastating impacts
on ecosystems and drinking water.2! For instance, metals such
as mercury can bioaccumulate and move up the food chain,
affecting both aquatic and avian wildlife.22 Other pollutants
found in manure include organic matter, solids, pathogens,
volatile chemicals, antibiotics, pesticides, and hormones.23 As
livestock are routinely administered antibiotics and hormones to
increase growth and prevent illnesses, numerous antimicrobal
agents are also making their way into U.S. waterways.2* This is
problematic, as an increase in antimicrobal agents can lead to
the development of antimicrobal-resistant bacterial strains.25

In addition to their potentially devastating effect on
wildlife, CAFOs can also harm human health. Manure can con-

CAFOs IN
NORTH CAROLINA

By Chris McChesney*

he hog industry and other CAFOs are a vital part

to North Carolina’s economy.! In 1995, North

Carolina suffered six spills from CAFOs result-
ing in 30 million gallons of animal waste spreading into
the state. Five out of the six spills came from hog oper-
ations. A single swine facility was responsible for 22
million gallons, causing the owner of the site to be fined
$104,000. In the wake of the spills, the Governor
ordered thousands of animal waste storage lagoons
inspected. As a result, 124 lagoons were identified
throughout the state as threats due to a high risk of over-
flow or other problems. The state legislature passed a
permitting system along with tighter requirements for
animal feeding operations. These restrictions include
inspections to ensure safe facilities and nutrient levels in
the storage lagoons.2 Nonetheless, the state experienced
another large spill in 1997. After a period of heavy rain-
fall, runoff from a CAFO amounted in 25 million gal-
lons of wastewater flowing into the New River. This
resulted in 10 million dead fish and the degradation of a

17-mile stretch of the river. b+ 1)
A =Y 4

* Chris McChesney is a J.D. candidate, May 2007, American
University, Washington College of Law.

ENDNOTES:

I WarTer A. ROSENBAUM, ENVIRONMENTAL POLITICS AND PoLICY 215
(5th ed. Congressional Quarterly Inc. 2002).

2 U.S. Environmental Protection Agency/Office of the Inspector
General, Animal Waste Disposal Issues (April 21, 1997), available at
http://www.epa.gov/oigearth/reports/1997/hogtable.htm (last visited
Nov. 11, 2004).
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tain more than 150 types of pathogens posing serious risks to
human health.26 Some of these pathogens can be directly trans-
mitted from animal waste to humans via contaminated water.
Most of the documentation on pathogen transmission has been
in connection with occupational studies, such as studies show-
ing how leptospira species (Weil disease, canicola fever, dairy-
worker fever, swineherds disease) are commonly transmitted
through occupational exposure.2’ Although there have not been
extensive studies to directly connect CAFOs with public infec-
tion, outbreaks of E. coli, leptospirosis, and cryptosporidiosis
have been linked to water contamination.28

Nitrogen in drinking water can also impact human health in
a number of ways. It can lead to miscarriages and has been asso-
ciated with stomach and esophageal cancers,?9 as well as with
methemoglobinemia, or what is more commonly known as
blue-baby syndrome. Infants can succumb to blue-baby syn-
drome when they ingest nitrate-contaminated drinking water,30
possibly resulting in the infant developing a blue-gray skin color
and potentially leading to coma and even death.3! Nitrogen in
drinking water is especially problematic because it cannot be
removed through conventional drinking water treatment.32
Other health threats caused by manure-polluted waters include
human health impacts associated with shellfish consumption
and recreational contact.33

COMMUNITIES SITUATED NEAR CAFOs

No one wants to live near a CAFO. Not only do they con-
tribute to water quality impairment and affect the health of res-
idents, they produce foul odors, decrease property values, and
generally reduce the quality of life for residents who live
around them. Living near a CAFO is a reality for many people,
however, especially for low-income and minority (in particu-
larly African-American) populations.

A study examining the spatial location and demographics of
67 industrial hog operations in Mississippi found that there are
almost three times as many hog CAFOs in African-American
and low-income communities throughout the state of
Mississippi compared to communities that had very little low-
income and minority populations.34 Studies of hog CAFOs in
North Carolina also documented high populations of low-
income and African-Americans situated near CAFOs.35

Living near a CAFO has very serious consequences for
communities already burdened by other economic, social, and
health inequalities and disparities. In terms of health, the North
Carolina study found that residents living near hog CAFOs
reported headaches, runny nose, sore throats, excessive cough-
ing, diarrhea, and burning eyes more frequently than a control
group.3¢ These findings supported other research suggesting
that residents living near CAFOs are impacted by airborne emis-
sions from hog operations.37 Regarding water quality, hog oper-
ations can potentially increase pathogenic microbal contami-
nants,33 and many households near intensive hog operations
rely on well water as a drinking water source.3® People who rely
on well water are also at greater risk of nitrate poisoning
because they are often not required to have the same monitoring
and treatment requirements as public water sources.*® These
potential health impacts are especially troubling when one con-
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U.S. Department of Agriculture, National Agricultural Statistics Service

siders that African-Americans are less likely to visit physicians
than whites,*! low-income and minority populations are less
likely to access medical care due to costs,*2 and these popula-
tions often lack adequate health care coverage.43

CAFOs can also have socio-economic impacts on commu-
nities. For instance, CAFOs can socially and financially depress
an area. Studies indicate that proximity to CAFOs and the
amount of manure produced on a CAFO can decrease property
values.*4 At the same time, proximity to a CAFO can increase
rental rates because of the influx of meatpacking workers.4
Another blow to these communities is the vertical integration of
CAFOs that expand the size of corporate operations while small,
independent farmers disappear. One study suggests that the
harm caused by CAFO growth and consolidation is especially
great for African-American independent farmers.40

-~ Acres of Cropland and Pastureland
on Which Animal Manure Was Applied: 2002

1 Dot = 5,000 Acres

United States Total
22,749,251
(from sample data)

D 2104

This 2002 U.S. Department of Agriculture/National Agricultural Statistics
Service map highlights, on a national level, the practice of animal waste
application to adjacent crop fields. This practice appears to be most prevalent
in the Mid-Atlantic and Mid-Western states.

BACKGROUND ON THE CAFO RULE aS IT
RELATES TO PUBLIC PARTICIPATION

As environmentalists, health professionals, EPA officials
and others began to recognize the significant environmental and
public health impacts that CAFOs pose, the hope of the 2002
CAFO rule was that it would curb the amount of pollutants dis-
charged into U.S. waterways. The new CAFO rule, as compared
to the 1976 CAFO regulation, calls for sweeping changes, and
this section will provide background information on the areas of
the new rule that have direct implications on the public partici-
pation requirements of the Clean Water Act. This section is not
meant to be a comprehensive synopsis of the CAFO rule as a
whole, but only as it relates to public participation. Therefore,
the discussion will center on the land application effluent limi-
tation guidelines (“ELGs”) and the Nutrient Management Plans
(“NMPs”) which are the central focus of the environmental peti-
tioners’ argument regarding lack of public participation.

First, there will no longer be an exemption for CAFOs to
obtain NPDES permits if they only discharge in the event of a
25-year, 24-hour storm.#” Under the 1976 CAFO regulation an
animal feeding operation that only discharged during cata-
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strophic storm events with a maximum 24-hour precipitation
and a probable recurrence once in every 25 years would not be
considered a CAFO subject to regulation under the rule.#3 With
the new CAFO rule, all CAFOs have a mandatory duty to apply
for an NPDES permit even if they only discharge during a large
storm event.4 In other words, CAFOs are required to apply for
an NPDES permit if they have the potential to discharge, not
only if they actually discharge.50 This change will result in more
CAFOs being covered under the NPDES permit system. As part
of that system, ELGs for land applications are set, establishing
the appropriate nutrient uptake of crops by the permitting
authority and requiring that CAFOs develop an NMP.5! Feedlot
operators must develop their NMPs in accordance with the
ELGs.52 The NMP must “appropriately balance the nutrient
needs of crops and potential adverse water quality impacts in
establishing methods and criteria for determining appropriate
application rates.”>3

Second, land application of wastes produced on CAFOs
must be covered under the NPDES permit if they enter U.S.
waters. This expansion of the permit system recognizes that
crop fields adjacent to the animal feeding operations are part of
the larger CAFO.54 There had been much debate and confusion
over this given that the Clean Water Act recognizes CAFOs as a
point-source, but at the same time, agricultural run-off is exempt
from the NPDES permit requirement.>> Feedlot operators would
often apply the wastes generated on the CAFO to adjacent crop
fields, but the application of these wastes was not covered due
to the agricultural run-off exemption. The new CAFO rule is
meant to remedy this apparent loophole. The NPDES permit
will cover discharges from both the animal confinement area
and the land application area, however, the rule may still exempt
land applications that are done “in accordance with the site spe-
cific nutrient management practices that ensure appropriate
agricultural utilization of the nutrients.”> In other words, as
required by the NPDES permit, the feedlot operator prepares an
NMP, and if that operator applies waste in accordance with the
NMP, any discharge resulting from the land application is con-
sidered agricultural run-off.

The environmental petitioners have a problem with this
framework for several reasons. First, the feedlot operator or their
technical consultant will prepare the NMP — the rule does not
require that certified experts be involved in the NMP’s prepara-
tion or review.5’7 Second, the NMP does not have to be reviewed
or approved by the permitting authority because it is not part of
the permit application.53 A permit application only requires cer-
tification that an NMP has been completed and will be imple-
mented.5 The actual NMP must be kept on-site at the facility
and the feedlot operator must make the NMP available to the
Administrator upon request.®9 The environmental petitioners
argue that there is nothing to ensure that NMPs are properly pre-
pared to ensure ELGs will be met,%! and essentially, the CAFO
rule allows discharging feedlots to self-regulate. The worst case
scenario is that the NMP can become an automatic defense for
feedlot operators because if any major discharge occurs, they are
protected from enforcement through the agricultural stormwater
exemption as long as they have a certified NMP on-site.62
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LACK OF PUBLIC PARTICIPATION

The Clean Water Act specifically requires that a “copy of
each [NPDES] permit application and each permit issued shall
be available to the public.”®3 The CAFO rule does not deny pub-
lic access to NPDES permits, but vital information that relates
to the NPDES permit, namely the NMPs, is not made available.
As described in the previous section, NMPs are not required as
part of the permit application process, and therefore, the permit-
ting authority does not necessarily have a copy of the NMP to
make available for public review. Also, because the NMPs are
not a part of the permit and therefore are not government docu-
ments, a Freedom of Information Act (“FOIA”) request will not
guarantee that a private citizen can gain access to the NMPs
since private documents cannot be obtained through the FOIA
process. As mentioned previously, the environmental petitioners
argue there is no assurance that feedlot operators are preparing
NMPs so as to prevent over-application of waste on adjacent
crop fields. Without public access to such documents, there can-
not be meaningful public participation since citizens are not
given all of the relevant information regarding the permit.

In their brief, the environmental petitioners compare the
2002 CAFO rule to the final rule for storm sewer runoff
(“Phase II Rule”) in Environmental Defense Center v. United
States Environmental Protection Agency, 344 F.3d 832 (9th Cir.
2003). Environmental petitioners in that case argued that the
Phase II Rule amounted to a program of self-regulation and
failed to provide adequate public participation.®4 The Phase 11
Rule allowed small municipal separate storm sewer systems to
fill out a Notice of Intent (“NOI”) as a way of acquiring per-
mission to discharge under a general permit scheme.®> Much
like the CAFO rule, the NOI under this scheme did not have to
be reviewed by EPA, because EPA claimed that NOIs were not
part of the permit and thus not subject to public review.6¢ The
Court of Appeals for the Ninth Circuit held that EPA contra-
vened the Clean Water Act by failing to require NOIs, which
they found to be functional equivalents to NPDES permits, to
be made publicly available for review.%7 The environmental
petitioners in the present case claim that the CAFO rule simi-
larly allows feedlot operators to self-regulate and denies appro-
priate public participation.68

As implied by the environmental petitioners, public partic-
ipation serves an important enforcement tool. Their primary
argument is that there is no way for government agencies to
ensure that feedlot operators are preparing their NMPs in such a
way as to protect water quality without the assurances that ade-
quate public participation and scrutiny can provide.
Government agencies have limited resources to enforce envi-
ronmental regulations; only a fraction of emitting and polluting
sources are monitored, and this may not be enough to protect
communities and their environments.®® Because communities
living around emitting facilities are the first to be impacted, they
have a stake in regulatory enforcement at those facilities.”®
However, these citizens must be armed with full and open infor-
mation about the environmental issues concerning their health
and environment before they can serve as effective enforcers.
Transparency of information and process are integral compo-
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nents to public participation, not only for adequate enforcement
but also to ensure better environmental decision-making.

Public participation not only serves as an enforcement tool,
it also gives the community a sense of contributing to the per-
mitting process in a meaningful way. Having an informed, and
thus empowered, community benefits the government since
communities considering themselves active participants are less
likely to use adversarial tactics to effect change. Conflicts
among stakeholder groups, such as environmentalists, feedlot
operators, and community members can be especially high
when it involves CAFOs. A conflict resolution study done in
Pennsylvania researched CAFOs and Pennsylvania’s Nutrient
Management Act,”0 and found that stakeholders’ perceived loss
of control in the decision-making process was the primary
source of conflict.”2 The study further found that community
residents are more likely to take legal action and engage in
protest if they feel that they have been treated unfairly.”3 People
generally react to loss of control through the use of defensive
mechanisms that they believe will restore a sense of lost con-
trol.74 These feelings are against a backdrop of existing percep-
tions of mistrust towards government officials whom the com-
munity residents feel are aligned with feedlot operators.”® If
community residents are denied access to NMPs, the likelihood
that they will feel left out of the permitting process is surely
guaranteed and perceptions of unfair treatment in the decision-
making process are likely to fester.

As low-income and minority communities are often situat-
ed near CAFOs, an added dimension to the public participation
debate is presented. Environmental justice’® advocates have
long stressed that low-income and minority communities have
been excluded from meaningful public participation, and
“improving the capacity and opportunity for community groups
to participate in the permitting process is an almost universally
identified step toward achieving environmental justice.””” In
response to the concerns surrounding lack of community par-
ticipation, the National Environmental Advisory Council
(“NEJAC”)78 created the “Model Plan for Public
Participation.” One of the core values and guiding principles
that the NEJAC developed is the idea that the “public partici-
pation process provides participants with the information they
need to participate in a meaningful way.”” This principle is
consistent with Executive Order No. 12898 calling on each fed-
eral agency to conduct its programs, policies, and activities in
a manner that does not exclude citizens from participation in
the programs, policies, and activities that affect them.80 The
Memorandum to the heads of all departments and agencies that
accompanied the Executive Order is even more specific about
the need for public participation, as it requires agencies to “pro-
vide minority communities and low-income communities
access to public information on, and an opportunity for public
participation in, matters relating to human heath or the envi-
ronment.”81 The Memorandum further instructs agencies to
provide communities with “public information relating to
human health or environmental planning, regulations, and
enforcement when required under the Freedom of Information
Act.”82 As full and open disclosure of information is a vital
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component in public participation, the CAFO rule violates the
essential core element of meaningful public participation when
it allows NMPs to be excluded from public review.

CONCLUSION

Because of the very serious impacts that CAFOs can have
on the environment, particularly on water quality and public
health, it is critical that government officials engage communi-
ty residents situated near CAFOs in the NPDES permitting
process. Community residents can serve as environmental
enforcers if they are properly equipped with information
regarding the environmental and public health issues within
their community. Public participation not only empowers com-
munity residents by making them a part of the decision-making
process, but also helps to alleviate the mistrust that community
residents feel toward government officials. When community

residents feel that their contributions to the decision-making
process are fully considered, they are less likely to use adver-
sarial tactics to effect change. Moreover, because low-income
and minority populations are often situated near CAFOs, the
importance of ensuring meaningful public participation takes
on added meaning. Environmental justice advocates have been
concerned about the overall lack of public participation in
many environmental policy decisions, and the CAFO rule illus-
trates this concern by not providing full and open public par-
ticipation. Community residents should have meaningful pub-
lic involvement in processes that directly affect their lives, and
they should have a right to shape the policies that relate to their
access to clean water. When reaching their decision in this case,
the Court of Appeals for the Second Circuit should consider all
of the possible ramifications that denial of meaningful public

LN,

participation might have. i
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