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RECENT DEVELOPMENTS IN AUSTRALIAN CLIMATE
CHANGE LITIGATION: Forwarp MomenTUM FroM DowN UNDER

by Tracy Bach & Justin Brown*

INTRODUCTION

tudies indicate that Australia has one of the worst envi-

ronmental records of any developed country.! Particu-

larly striking is its role in the climate change debate:
despite being the current leading emitter of greenhouse gases in
the world on a per capita basis, Australia originally joined the
United States in refusing to sign the Kyoto Protocol.? These dis-
parate climate change positions have a common denominator:
coal.? Australia is the world’s fourth largest coal producer and
largest coal exporter, sending out approximately sixty percent of
its annual production, which accounts for almost thirty percent
of global coal exports.* Not only is the country’s trade economy
reliant on coal, so too is its electricity production: over seventy-
five percent of Australia’s electricity comes from burning coal.®
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As Dr. Mark Diesendorf, Director of the Sustainability
Centre at Sydney’s University of Technology, pointed out, “[t]
he greenhouse pollution produced by these [coal fired] power
stations is equivalent to the annual emissions from about forty
million cars, four times Australia’s actual car fleet.”8

But today, the business as usual mentality and relative
environmental indifference is quickly becoming a thing of the
past. Ubiquitous climate change headlines both popularize the
issue and arguably educate the public.® The Intergovernmen-
tal Panel on Climate Change’s (“IPCC”) Fourth Assessment
Report unequivocally documents the scientific consensus on cli-
mate change’s anthropogenic sources.!? Closer to home, record
drought in Australia and its toll on the agricultural sector—par-
ticularly cotton exports—has raised awareness and concern over
global warming.!! Such a massive turn in public perception has
led to a political reevaluation of Australia’s climate change posi-
tion. On November 24, 2007, Labor Party candidate Kevin Rudd
was elected Prime Minister in the world’s first climate change
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election.!? Promising to make the issue a priority, Rudd immedi-
ately signed the Kyoto Protocol and played an active role in the
United Nations’ climate summit in Bali.!3

The growing scientific consensus about climate change and
Australians’ fears about irreversible ecological impacts have led
to a search for more proactive domestic regulation via environ-
mental impact assessments (“EIAs”). During the past five years,
Australian conservation foundations have spearheaded a grass-
roots movement to use the courts as a tool for climate change
reform. In so doing, these environmental advocates have pushed
the judiciary to interpret and apply the Environment Protection
and Biodiversity Conservation Act of 1999 (“EPBC Act”) to cli-
mate change. Through a series of cases,!# courts decided that
EIAs required under the EPBC Act and relevant state environ-
mental planning statutes'®> must consider climate change and
its intergenerational effects. Reaching this conclusion required
case-by-case analysis of the EPBC Act’s terms in light of its
overall purpose. It also required a measure of courage, for, by
taking a general environmental protection statute and applying
it progressively to the home-grown causes of global climate
change, Australian judges have stepped into a breach that legis-
lators and executive branch agencies have typically avoided.!®

This Article seeks to explain how Australian jurisprudence
came to take this position on climate change. In Part I, we briefly
describe the EPBC Act, its key principles and provisions, and
how these ideas made their way into national legislation. In
Part II, we explore the recent climate change decisions of vari-
ous federal and state trial and appellate courts. We specifically
analyze how key EPBC Act provisions have been interpreted
to require recognition of global and intergenerational account-
ability for Australia’s coal industry. Finally, in our conclusion
we discuss how the EPBC Act and Australian courts contribute
to the broader narrative of climate change litigation currently
occurring around the world.!”

Part I:
ENVIRONMENT PROTECTION AND BIODIVERSITY
CONSERVATION ACT OF 1999

The EPBC Act established a schema of EIA requirements
and guidelines. Although a federal statute, individual Australian
states and territories look to its principles and structure when

* Tracy Bach is a professor of law at Vermont Law School (“VLS”). Justin Brown
is a J.D. candidate, May 2009, at VLS. Professor Bach and Justin Brown have con-
ducted this research for the Climate Legacy Initiative (“CLI”), a scholarly collab-
orative of VLS and the University of Iowa College of Law. For more information
about the CLI, visit http://www.vermontlaw.edu/cli/index.cfm?doc_id=1403.
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formulating their own environmental regulations. Along with the
general objectives of protecting the environment and conserving
biodiversity, the EPBC Act takes a strong stand on sustainable
development and intergenerational equity.'

PRECURSOR PRINCIPLES

of current and future generations.”?> Government parties also
agreed that environmental decisions need to take into account the
precautionary principle, intergenerational equity, conservation
of biological diversity and ecological integrity, and improved

valuation, pricing, and incentive

After signing many inter-
national environmental trea-
ties and protocols beginning in
the 1980s, the Commonwealth,
states, and territories of Austra-
lia adopted the National Strat-
egy for Ecologically Sustainable
Development (“NSESD”) and
the Intergovernmental Agree-
ment on the Environment

Ubiquitous climate change
headlines both popularize
the issue and arguably
educate the public.

mechanisms.2®  Importantly,
the IGAE sought to harmo-
nize Commonwealth and State
approval processes, to promote
efficiency and limit duplication.
The IGAE report concluded by
pointing out the potentially sig-
nificant impact of greenhouse
gas-enhanced climate change on
Australia’s natural, social, and

(“IGAE”) in 1992. These two

agreements established ecologically sustainable development as
an accepted principle of environmental policy across all levels
of government.!® The NSESD provides a framework for policy-
and decision-making. Its adoption came largely in response to
the 1987 release of Our Common Future by the World Com-
mission on Environment and Development (commonly referred
to as the Brundtland Commission).2? The NSESD thus lays out
a cooperative approach to ecologically sustainable development
that emphasizes long-term benefits over short-term gains. Tak-
ing into account Australia’s unique natural environment, the
values of the Australian people, and the prevailing patterns of
economic production and consumption, the NSESD defined
ecologically sustainable development as “using, conserving
and enhancing the community’s resources so that ecological
processes, on which life depends, are maintained and quality
of life for both present and future generations is increased.”?!
The NSESD’s five principles, announced after consultation with
Australia’s manufacturing, mining, agriculture, and fisheries
sectors, include:

1. integrating economic and environmental goals in poli-
cies and activities;
ensuring that environmental assets are properly valued,
providing for equity within and between generations;
dealing cautiously with risk and irreversibility; and

5. recognizing the global dimension.?

Although each level of government adopted these principles,
they implemented them according to their own needs and
priorities.??

Most Australian governments signed off on the IGAE one
month before the UN Conference on the Environment and Devel-
opment in 1992 in Rio, as a direct reflection of Australia’s com-
mitment to the environment. In it, the parties acknowledged that
environmental concerns and impacts respect neither physical nor
political boundaries and thus have inter-jurisdictional, interna-
tional, and global impacts.?* Similar to the NSESD, the IGAE
declares that “ecologically sustainable development . . . provides
potential for the integration of environmental and economic con-
siderations in decision making and for balancing the interests

Eal
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working environments, as well
as on the global community.2’

Tue EPBC Act’s TERMS

When enacted in 1999, the EPBC Act set out eight “Objects
of Act:”

1. protecting the environment, especially “matters of
national environmental significance;”

2. promoting ecologically sustainable development through
conservation and sustainable use;

3. conserving biodiversity;

4. protecting and conserving heritage;

5. promoting cooperation among governments, community,
landholders, and indigenous peoples;

6. implementing cooperatively Australia’s international
environmental responsibilities;

7. recognizing the role of indigenous people; and

8. promoting the use of indigenous peoples’ knowledge.?®

To achieve these objects, the EPBC Act very practically
committed to “strengthen[ing] intergovernmental co-operation,
and minimi[zing] duplication through bilateral agreements,”??
“adopt[ing] an efficient and timely Commonwealth environmen-
tal assessment and approval process that will ensure activities
that are likely to have significant impacts on the environment are
properly assessed,”3? and “promot[ing] a partnership approach
to environmental protection” with states and territories, land-
holders, and indigenous people.3!

Given the EPBC Act’s grounding in the NSESD and IGEA,
the Act includes a separate section explicitly stating the five
principles of ecologically sustainable development:

1. decision-making processes should effectively integrate
both long-term and short-term economic, environmental,
social, and equitable considerations;

2. if there are threats of serious or irreversible environmen-
tal damage, lack of full scientific certainty should not
be used as a reason for postponing measures to prevent
environmental degradation;

3. the principle of intergenerational equity—that the pres-
ent generation should ensure that the health, diversity
and productivity of the environment is maintained or
enhanced for the benefit of future generations;
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4. the conservation of biological diversity and ecological
integrity should be a fundamental consideration in deci-
sion-making; and

5. improved valuation, pricing, and incentive mechanisms
should be promoted.32

EPBC Act assessment and approval is required for actions

that are likely to have a significant impact on: (1) a matter of
national environmental significance; (2) the environment of
Commonwealth land (even if taken outside Commonwealth

Environment & Heritage v. Queensland Conservation Coun-
cil) precedent,8 for it established the test used to determine the
scope of a controlled action under section 75 of the EPBC Act.
In this case, a developer applied to the Commonwealth Envi-
ronmental Minister for EPBC Act approval of a dam construc-
tion project in Central Queensland. The dam’s principal purpose
was to supply water to irrigate cotton farms. If constructed, the
dam would have significantly affected river flow traveling into
the Great Barrier Reef World Heritage Area (“GBRWHA?”).

land); and (3) the environ-
ment anywhere in the world
(if the action is undertaken
by the Commonwealth).33
The EPBC Act characterizes
“action” broadly to include a
project, development, under-
taking, activity, or series of
activities.** When a person
or Commonwealth agency
proposes to take an action it

The EPBC Act
established a schema of
EIA requirements and
guidelines.

Because the dam would directly
impact certain threatened species,
the Minister found the construction
of the dam to be a controlled action
only in that regard. The dam’s
indirect impacts on migratory spe-
cies, for example, and on the GBR-
WHA, through agricultural runoff,
were deemed not controlled actions
under this direct effects test.

In response, the Queensland

believes may be “controlled”

under the EPBC Act, it must refer the proposal to the Common-
wealth Minister for the Environment and Water Resources.>® To
make this determination, the Minister “must consider all adverse
impacts (if any) the action “(i) has or will have; or (ii) is likely to
have.””® To apply this language, policy guidelines instruct that:

1. a “significant impact” is an impact which is important,
notable, or of consequence, having regard to its context
or intensity;

2. whether or not an action is likely to have a significant
impact depends on the sensitivity, value, and quality of
the environment which is impacted, and on the inten-
sity, duration, magnitude, and geographic extent of the
impacts; and

3. the significant impact does not need to have a greater
than fifty percent chance of happening. Rather, all that
is required is that it has a real and not a simply remote
chance or possibility. If there is scientific uncertainty
about the impacts of an action but the potential impacts
are serious or irreversible, the precautionary principle is

applicable.?’
Part II:
CLIMATE CHANGE AND INTERGENERATIONAL RIGHTS
CASE LAw

Australian courts have taken the lead in connecting global
climate change to domestic environmental planning and eco-
nomic development. Using the EPBC Act and its core principle
of intergenerational equity, courts have asserted the govern-
ment’s responsibility to assess even the indirect impacts of coal
industry expansion, in light of its greenhouse gas (“GHG”) emis-
sions and their contribution to global climate change.

REACHING THE INDIRECT EFFECTS OF DEVELOPMENT
To understand the recent flurry in climate change litigation,

one has to first understand the Nathan Dam (Minister for the
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Conservation Council (“QCC”)
challenged the direct effects test, asking the Minister to do envi-
ronmental impact assessments for the indirect impacts the dam
would have on the downstream Great Barrier Reef and Dawson
floodplain.?® The federal trial court held that the Minister had
erred by refusing to consider the impacts of associated agricul-
tural development and the reviewing court affirmed, conclud-
ing that the Minister had wrongfully construed the “all adverse
impacts” language.*? The Court of Appeals determined that these
statutory words include “each consequence which can reason-
ably be imputed as within the contemplation of the proponent of
the action, whether those consequences are within the control of
the proponent or not.”#! Furthermore, “impact” means the influ-
ence or effect of an action, which may readily include the indi-
rect consequence of an action—even possibly the results of acts
done by persons other than the principal actor.*? The court did
put limits on these indirect effects, however: they must be “suf-
ficiently close to the action to allow it to be said, without strain-
ing the language, that they are, or would be, the consequences of
the action on the protected matter.”*3 Thus, as long as potential
impacts do not lie in the “realm of speculation,” they are con-
trolled actions.**

REGULATING CoAL MINING AND I1TS INDIRECT EFFECTS
ON CLIMATE CHANGE

The decision in Australian Conservation Foundation & Ors
v. Minister for Planning stands as one of the world’s first climate
change lawsuits resolved in favor of environmentalists.*> In this
case, the Hazelwood Mine and Power Station and its owner,
International Power Hazelwood (“IPH”), sought to develop an
additional coal field to ensure a supply until at least 2031.4¢
Although IPH created an environmental effects statement,*” it
only addressed the release of GHG during coal extraction and
not from its subsequent burning in IPH’s power station.*® On
July 12, 2004, the Australian Conservation Foundation (“ACF”)
petitioned to have the future release of GHGs from the power

SuUSTAINABLE DEVELOPMENT LAW & PoLicy



station considered. The panel rejected the petition and the ACF
referred the matter to the Victorian Civil and Administrative Tri-
bunal (“VCAT”).

The VCAT concluded that GHGs released from power sta-
tion operation constitute a relevant planning concern when deter-
mining whether a coal mine field should expand. Although it
looked to several sections of the Victoria’s Environment Protec-
tion Act when construing the relevancy of panel submissions,*’
notably section 21(1)’s relatively simple requirement that the
submission be “about an amendment,” it is the Tribunal’s adop-
tion of the indirect test from Nathan Dam’s EPBC Act inter-
pretation that stands out. To find a sufficient nexus between the
amendment and the effect, the VCAT reasoned that

the approval of [the] Amendment will make it more

probable that the Hazelwood Power Station will con-

tinue to operate beyond 2009; which, in turn, may
make it more likely that the atmosphere will receive
greater greenhouse gas emissions than would otherwise

be the case; which may be an environmental effect of

significance.”’

Thus, the GHG submission is “about” the planning amendment
because an indirect effect of expanding coal mine operations is
an eventual increase in GHG emissions.!

Although complicated procedurally, this VCAT decision is
vitally important climate change jurisprudence in Australia. By
deciding that applications for permits or amendments to plan-
ning schemes must consider all relevant environmental impacts,
both direct and indirect, it paved the way for greenhouse gas
emissions produced through future burning of the coal to consti-
tute relevant considerations in the present.

Two years later, another coal mine expansion challenge
shifted the judicial discussion to the burden of proving when
a project’s local GHG emissions have a significant impact. In
Wildlife Preservation Society of Queensland Proserpine/Whit-
sunday Branch Inc. v. Minister for Environment & Heritage,
the preservation society argued that two proposed coal mine
projects fell under the EPBC Act’s “controlled action” provi-
sion because burning coal from these mines would produce mas-
sive amounts of GHGs, which in turn would lead to increased
global warming.>2 But in this case, the Minister’s environmental
impact assessment had already considered the possibility that
GHGs might cause climate change and that it, in turn, could
adversely affect protected areas. When reviewing this data to
determine whether the project amounted to a controlled action,
requiring the next level of scrutiny in an environmental impact
statement, the Minister saw such future impacts as too specula-
tive. He found no strong evidence suggesting the project would
increase overall GHG emissions: if the coal did not come from
these mines, he reasoned, other mines would feed the power
plants.

The Court agreed with the Minister’s reasoning, finding that
GHGs generated in the extraction, transportation, and burning
of coal were unlikely to have a “significant impact” on a mat-
ter of national environmental significance.>> The Court rejected
Whitsunday’s interpretation that “likely,” under section 75 of
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the EPBC Act, meant “possible.”* It consequently concluded
that the Minister had lived up to the Australian Conservation
Foundation’s baseline of taking GHGs into account in the envi-
ronmental assessment phase; having done so procedurally, it
could now conclude substantively that the burning of coal was
not likely to have a significant impact on a protected area or spe-
cies. In this manner, Whitsunday Branch established a new focus
on the “likely” requirement and on the amount and kind of infor-
mation needed to prove it.

With the courts having established both a GHG account-
ing baseline and a tighter nexus between these emissions and
their specific impact on the Australian environment, a third case
decided in neighboring New South Wales (“NSW?”) staked out
new territory by bringing ESD principles to the fore. In Gray v.
The Minister for Planning,> Centennial Hunter Party Limited
applied for approval to construct and operate a large, open cut,
coal mine at Anvil Hill under the New South Wales Environ-
ment Planning and Assessment Act of 1979 (“EPA Act”). The
mine would have an estimated production capacity of 105 mil-
lion tons of coal per year and an estimated twenty-one-year life
span. Gray, a law student, challenged the Director-General of
the Department of Planning’s acceptance of the company’s pro-
posed environmental assessment because it ignored the indirect
effects of GHG emissions released from burning Anvil Hill coal
at power stations.

The Gray Court began with the principle that EIAs extend
to the “whole, cumulated and continuing effect” of an activity so
long as it is relevant and reasonable.’® The Court reasoned that
because a sufficiently proximate link exists between the min-
ing of thermal coal in NSW and global warming, an assessment
would enable the decision-maker to make an informed decision
regarding potential environmental consequences.

Climate change/global warming is widely recognized

as a significant environmental impact to which there

are many contributors worldwide but the extent of the

change is not yet certain and is a matter of dispute. The

fact there are many contributors globally does not mean

the contribution from a single large source such as the

Anvil Hill Project . . . should be ignored in the environ-

mental assessment process. . . . That the impact from

burning the coal will be experienced globally as well

as in NSW, but in a way that is currently not able to be

accurately measured, does not suggest that the link to

causation of an environmental impact is insufficient.?’

In reaching its decision, the Court relied explicitly on ESD
principles, particularly intergenerational equity and the pre-
cautionary principle.’® It reasoned that environmental impact
assessments are key considerations because they include the
public interest and they enable the “present generation to meet
its obligation of intergenerational equity by ensuring the health,
diversity and productivity of the environment is maintained and
enhanced for the benefit of future generations.”>® The Court
observed how cumulative impact determinations help a decision
maker to more accurately predict future environmental effects,
while viewing impacts in a piecemeal fashion undermines the

42



planning process. Notably, the Court read the ESD principles
set out in the Act’s objectives section to apply to all of its parts,
including Part 3A’s environmental assessment requirements.®
Based on these principles, the Court held that a decision maker
is legally required to consider intergenerational equity during
the environmental assessment pro-

would be used in domestic and/or export markets for electric-
ity production. The QCC relied heavily on evidence that GHG
emissions from human activities (particularly energy produc-
tion) cause climate change, which in turn levies significant
economic, social, and environmental costs on Australia and the

world. But cross examination

cess®! and specifically rejected the
argument that a GHG assessment
without coal burning emissions
appropriately took into account
ESD principles.®?

The Anvil Hill project is under
a new round of judicial scrutiny,
following amendment to its EIA
to account for the impact of its
coal burning. The Minister for the
Environment and Water Resources
decided in early 2007 that the Anvil
Hill Project is not a controlled
action under the EPBC Act, because
the action is not likely to have a sig-
nificant impact on any of the mat-

Australian courts
have taken the lead
in connecting global

climate change to

domestic environmental
planning and economic
development.

of their experts brought out
that the mine’s annual con-
tribution to GHG emissions
was minimal and that sub-
stantial scientific challenges
to the IPCC report and the
Stern Review exist.”?

While the Court consid-
ered ESD principles, it was
not satisfied that QCC had
established a demonstrable
causal link between the pro-
posed mine’s GHG emissions
and any discernable harm.”3
The only sure impact the
Court saw was the adverse

ters protected under the Act.®3 After

examining the assessment reports submitted by the Anvil Hill
Project Watch Association (“AHPWA”) and taking into account
the precautionary principle and public comments, the Minister
found that “a possible link between the additional greenhouse
gases arising from the proposed action and a measurable or
identifiable increase in global atmospheric temperature or other
greenhouse gas impacts is not likely to be identifiable.”®* “The
climate system is complex,” it reasoned, and connecting specific
sources of GHG to potential impacts on protected matters is
“uncertain and conjectural.”%

On appeal, the AHPWA challenged the Minister’s inter-
pretation of section 75(2)’s “likely” language, arguing that he
erroneously required a “measurable or identifiable increase in
the global atmospheric temperature or other greenhouse gas
impacts”® and thus misconstrued the causal relationship nec-
essary for legal responsibility.®” The correct test, according to
the AHPWA, is whether the proposed action is likely to have
an impact on a matter protected under Part 3 that is “impor-
tant, notable, or of consequence having regard to its context
or intensity.”®® A single judge of the Federal Court rejected
AHPWA’s contextual argument, finding that the relatively small
contribution of Anvil Hill’s proposed emissions to total global
emissions fell short of a significant impact.®> AHPWA appealed
to the full Federal Court on October 11, 2007.79

The most recent coal mine expansion case, Xstrata Coal
Queensland Pty Ltd. v. Queensland Conservation Council,
recites familiar facts but adds a new twist in its remedy request:
the QCC argued for a conditional permit as long as the company
could “avoid, reduce or offset the emissions of greenhouse gases
that are likely to result from the mining, transport and use of the
coal from the mine.”’! The proposed mine would produce up
to 2.5 million tons of black coal a year for fifteen years, which
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economic consequences of
restrictive growth; absent universally applied policies for GHG
reduction, it concluded that requiring this mine to limit or reduce
its GHG emissions would be arbitrary and unfair.”* Thus, the
Court recommended that the Minister for Mines and Energy
grant Xstrata’s additional surface area application as well as
approve the environmental authority application under the Envi-
ronmental Protection Act. The QCC appealed and the Queen-
sland Court of Appeal remitted the matter to the Land Court for
rehearing, based on procedural grounds.”” Now the Land Court
must re-evaluate the climate change science to determine if coal
companies will not only have to assess their contribution to cli-
mate change, but initiate programs in order to avoid, reduce, or
offset GHG emissions.

ConcLusioN: NEXT STEPS IN CLIMATE CHANGE
LiTicATION DOWN UNDER

On one level, the victories experienced by climate change
advocates seeking to use EIAs to make explicit the link between
coal mining, coal burning, greenhouse gas emission, and global
warming are real ones. The language in the EPBC Act and
related state environmental statutes has been interpreted broadly,
in light of overarching principles of ecologically sustainable
development. Importantly, this application to climate change
has resulted in EIAs having to account for the indirect effects of
burning coal. Yet on another level, it would be relatively easy to
see these requirements as pyrrhic victories, for no coal expan-
sion project has been stopped in its tracks. Each was slowed
down, admittedly, by the litigation and resulting requirements
of more careful analysis and documentation of GHG emissions.
But even the robust statutory language enshrining the precau-
tionary principle and intergenerational equity did not keep an
Australian coal mine from expanding.’®

SuUSTAINABLE DEVELOPMENT LAW & PoLicy



Nonetheless, these recent Australian climate change deci-
sions have pointed a certain way. As the Australian govern-
ment undergoes major changes in the wake of Rudd’s election,
the international community fashions an agreement to succeed
the Kyoto Protocol, and the IPCC continues to refine its data,
the questions of causation, burdens of proof, and evidentiary
requirements that made Australian courts pause before hold-
ing individual coal mines accountable for their contribution to

climate change will soon likely find answers. Thus via case-by-
case judicial interpretation of statutory intent, which provoked
and refined this analysis of ecologically sustainable develop-
ment in practice, Australian climate change litigation has played
an important role in showing how individual countries might
grapple with issues like climate change that cross temporal and
spatial boundaries. L))
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