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President Obama’s recent budget proposal is a strong indi-
cation that the current Administration will take the first 
real steps towards realizing a nationwide cap-and-trade 

system in the United States.1 Examining existing cap-and-trade 
systems such as the European Union Emissions Trading Scheme 
(“EUETS”), the Regional Greenhouse Gas Initiative (“RGGI”), 
and the New South Wales Greenhouse Gas Abatement Scheme 
(“NSW Scheme”) illustrates the value of two increasingly com-
mon features that the United States should consider: auctions 
and offset mechanisms. As this article shows, these mechanisms 
can address major concerns with cap-and-trade by mitigating 
price distortion and encouraging technological advances.

The EUETS consists of thirty member states2 and targets 
carbon-fuel power plants and other industrial facilities.3 The sys-
tem has been widely criticized due its failure to prevent market 
price distortions in part because it uses an emission allocation 
distribution system which allows nations to directly distribute 
carbon allowances.4 However, in 2013 the EUETS will enter 
Phase III (it is currently in Phase II)5 which will include a shift 
from the current distribution system to an auction system.6 It 
will also implement a single allowance allocation system that 
sets common emissions caps for all member states, rather than 
the current “national allocation plans.”7

RGGI consists of ten northeastern U.S. states and targets 
carbon dioxide emissions from power plants.8 RGGI requires a 
ten percent reduction in GHG emissions from power plants by 
2018.9 Individual states sell the majority of the carbon credits 
offered through quarterly auctions.10 In addition to buying cred-
its, installations may receive allowance offsets by undertaking 
projects that reduce or sequester GHG.11

The NSW Scheme sets an emissions baseline and distributes 
certificates for power generators that reduce GHG emissions.12 
Power generators earn a certificate for each ton of emissions 
reduction through low-emission electricity generation, activities 
that reduce electricity consumption, and carbon sequestration 
through forestry.13 These generators may then sell their certifi-
cates to other generators.14 

In designing a national cap-and-trade system, U.S. lawmak-
ers should learn from these examples to avoid market distortion 
and encourage innovation. For example, an allowance auction 
could create revenue to fund targeted tax breaks to mitigate 
price distortion. The choice of allowance distribution is gener-
ally between auctions and direct distribution. In auctions, the 
government collects the price of each bid as revenue. Under a 
direct distribution system, the government gives companies car-
bon allowances, which they could potentially sell on the market 
for a profit. The EUETS illustrated the problems of a direct dis-
tribution system15 where companies do not generally pass their 

savings to the consumer.16 Instead, they collect the difference 
between the free carbon allowances and the market price as prof-
it.17 The EUETS’s Phase II leaves the value of the initial carbon 
allowances unavailable to correct potential price distortions.18 

The use of auction revenue to fund targeted tax breaks 
addresses the criticism that auctions would burden consumers 
through increased carbon prices passed on by companies.19 For 
instance, the European Commission will use the revenues from 
Phase III auctions to invest in renewable energies that compa-
nies may utilize to improve energy efficiency and address the 
impact of energy price increases to consumers.20 Effective use 
of tax policy could significantly offset the costs of investing in 
new technology or paying higher energy prices.

A U.S. cap-and-trade system should also include an offset 
mechanism, like those in RGGI and the NSW Scheme, to encour-
age investment in efficient technologies. An offset mechanism 
allows a company to earn allowances by undertaking projects 
that reduce or sequester carbon emissions.21 The offsets can act 
as subsidies when companies that earn offsets sell them on the 
market to recover some of the project costs.22 

Critics argue that an offset mechanism could increase emis-
sions if the government distributes allowances for projects that 
companies would have done even without the allowances.23 
RGGI’s offset mechanism addresses this problem by disquali-
fying projects encouraged by other government action.24 For 
instance, a company may not receive offset credits for projects 
that the law already requires or receive funding or assistance 
from other programs.25 Under the NSW Scheme’s Metered 
Baseline Method (“MBM”), the government determines base-
line energy use for each facility based on its historical energy 
use.26 To ensure that offset allowances truly reduce emissions, 
the MBM does not consider efficiency projects undertaken dur-
ing the baseline period or projects anticipated while the facility 
was collecting offset allowances.27

Examining policies and challenges of existing systems 
provides valuable, real-world lessons for implementing a cap-
and-trade program. As policymakers proceed with President 
Obama’s ambitious charge, they must create an efficient system 
that promotes the country’s best interests. As this article illus-
trates, including auctions and offset mechanisms to mitigate 
price distortions, encourage true reductions in GHG emissions, 
and support the development of efficient technology will be an 
important aspect of any national cap-and-trade program.

Endnotes: Creating a U.S. Carbon Market
 continued on page 73



73 Sustainable Development Law & Policy

24	 See id. at xvi-xvii (finding that uncertainties remain regarding the benefits of 
SCO and CTL). 
25	 See Natural Resources, supra note 15 (arguing that the United States needs 
to focus on clean and renewable fuels rather than dirtier fossil fuels derived 
from unconventional sources). 
26	 See Jad Mouawad, In Bailout Plan, Senate Binds House With Non-
Renewable Energy Credits, Too, N.Y. Times, Oct. 2, 2008, available at http://

greeninc.blogs.nytimes.com/2008/10/02/in-bailout-plan-senate-binds-house-
with-non-renewable-energy-credits-too (last visited Feb. 28, 2009) (describing 
the conflict between the Senate and the House over the Senate’s addition of tax 
credits for non-renewable unconventional fuels). 
27	 Gret Hitt & Deborah Solomon, Historic Bailout Passes As Economy Slips 
Further, Wall St. J., Oct. 4, 2008, at A1, available at http://online.wsj.com/
article/SB122304922742602533.html (last visited Feb. 28, 2009). 

Endnotes: �European Union Coherence in UNFCCC Negotiations Under the New Treaty of Lisbon  
(Reform Treaty) continued from page 47

27	 Id.
28	 Climate Negotiations, supra note 19, at 1-2.
29	 Climate Negotiations, supra note 19, at 4.
30	 Egenhofer & Cornillie, supra note 26, at 9. See also Nuno S. Lacasta et al., 
Consensus Among Many Voices: Articulating the European Union’s Position 
on Climate Change, 32 Golden Gate U. L. Rev. 351, 413 (2002); Grubb & 
Yamin, supra note 22, at 275.
31	 This was convincingly demonstrated by the CO2 energy/tax debate in the 
early 1990s.
32	 Lacasta et al., supra note 30, at 414.
33	 Michael Grubb & Joyeeta Gupta, Implementing European Leadership, in 
Climate Change and European Leadership: A Sustainable Role for Europe? 
303 (Joyeeta Gupta & Michael Grubb, eds., 2000). 
34	 Lacasta et al., supra note 30, at 414.
35	 Grubb & Gupta, supra note 31, at 303; Vogler, supra note 20, at 70.
36	 See Grubb & Gupta, supra note 31, at 306.
37	 Climate Negotiations, supra note 19, at 9.
38	 Id.

39	 Id.
40	 See Reform Treaty, supra note 1, art. 2(174). 
41	 Climate Negotiations, supra note 19, at 4.
42	 Id. at 7.
43	 EU Consent, Instittue for European Politics, EU-25/27 Watch No. 5 
at 12-13 (2007), available at http://www.eu-consent.net/library/eu25watch/
EU-25-27_Watch_No5.pdf (last visited Feb. 26, 2009). 
44	 Charlotte Bretherton & John Vogler, The European Union as a Global 
Actor 97 (2006).
45	 Oberthür & Ott, supra note 17, at 90.
46	 Climate Negotiations, supra note 19, at 7.
47	 Climate Negotiations, supra note 19, at 6.
48	 Id.
49	 Lacasta et al., supra note 30, at 367.
50	 See id. at 382-83. The United Kingdom was opposed to the use of fiscal 
mechanisms at EU level as a matter of principle. It was vehemently opposed to 
any European intervention in tax matters, invoking the subsidiary principle.  
For more on the carbon/energy tax. See id. 

Endnotes: Creating a U.S. Carbon Market continued from page 48

1	 See Jackie Calmes, Obama Plans Major Shifts in Spending, N.Y. Times, 
Feb. 26, 2009, at A1; see also President Barack Obama, Remarks of President 
Barack Obama – As Prepared for Delivery Address to Joint Session of Con-
gress (Feb. 24, 2009), http://www.whitehouse.gov/the_press_office/Remarks-
of-President-Barack-Obama-Address-to-Joint-Session-of-Congress/ (“So I ask 
this Congress to send me legislation that places a market-based cap on carbon 
pollution and drives the production of more renewable energy in America.”) 
(last visited Feb. 28, 2009).
2	 The EUETS currently consists of twenty-seven EU member states plus Ice-
land, Liechtenstein, and Norway. European Commission, EU Action Against 
Climate Change: The EU Emissions Trading System 25 (Office of Official 
Publications of the European Communities 2008), available at http://ec.europa.
eu/environment/climat/pdf/brochures/ets_en.pdf (last visited Feb. 28, 2009).
3	 See Kevin Doran & Alaine Ginnochio, United States Climate Policy: Using 
Market-Based Strategies To Achieve Greenhouse Gas Emission Reductions, 
3 Envtl. & Energy L. & Pol’y J. 31, 61 (2008); see also Council Directive 
2003/87/EC, annex 1, 2003 O.J. (L 275) 32, 42, available at http://eur-lex.
europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2003:275:0032:0046:EN:PDF 
(last visited Feb. 22, 2009). 
4	 See Cameron Hepburn et al., Auctioning of EU ETS Phase II Allowances: 
How and Why?, 6 Climate Pol’y. 137, 140 (2006). See e.g. J.P.M Sijm et al., 
Energy Research Center of the Netherlands, The Impact of the EU ETS 
on Electricity Prices (Energy Research Center of the Netherlands 2008), 
available at http://www.ecn.nl/docs/library/report/2008/e08007.pdf (last visited 
Feb. 28, 2009).
5	 European Commission, supra note 2, at 12.
6	 Id. at 17.

7	 Id. at 12.
8	 Regional Greenhouse Gas Initiative, Inc. [RGGI, Inc.], Participating States, 
http://rggi.org/states (last visited Feb. 22, 2009).
9	 RGGI, Inc., About RGGI, http://rggi.org/about (last visited Feb. 22, 2009).
10	 RGGI, Inc., CO2 Auctions, http://rggi.org/co2-auctions (last visited Feb. 22, 
2009).
11	 Regional Greenhouse Gas Initiative Model Rules § XX-10.1 (2008)  
[hereinafter Model Rules], available at http://rggi.org/docs/Model%20
Rule%20Revised%2012.31.08.pdf (last visited Feb. 22, 2009). Offset projects 
include methane capture from landfills and carbon sequestration from power 
plants. See id. § XX-10.3.
12	 See New South Wales Government, Introduction to the Greenhouse Gas 
Reduction Scheme 4 (2008), available at http://www.greenhousegas.nsw.gov.
au/documents/Intro-GGAS.pdf (last visited Feb. 22, 2009). 
13	 Id.
14	 See, e.g., id. at 8.
15	 Doran & Ginnochio, supra note 3, at 62. See also European Commission, 
supra note 2, at 17.
16	 European Commission, supra note 2, at 25.
17	 Id.
18	 See Cameron Hepburn et al., Auctioning of EU ETS Phase II Allowances: 
How and Why?, 6 Climate Pol’y. 137, 140 (2006). See e.g. J.P.M Sijm et al., 
Energy Research Center of the Netherlands, The Impact of the EU ETS 
on Electricity Prices (Energy Research Center of the Netherlands 2008), 
available at http://www.ecn.nl/docs/library/report/2008/e08007.pdf (last visited 
Feb. 28, 2009).



74Winter 2009

Endnotes: Climate Change, Energy, and Sustainable Development in South Africa continued from page 53

26	 Compare S. Afr Const. 1996, § 24, with South Africa Department of 
Minerals and Energy, supra note 24.
27	 Davidson et al., supra note 8, at 7-8
28	 Id. at 8.
29	 Id. at 11.
30	 Id. at 19.
31	 Id. 
32	 Id.
33	 United Nations Framework Convention on Climate Change, May 9, 1982, 
1771 U.N.T.S. 107, 165; S. Treaty Doc No. 102-38 (1992); U.N. Doc. A/
AC.237/18 (Part II)/Add.1; 31 I.L.M. 849 (1992).
34	 Kyoto Protocol to the United Nations Framework Convention on Coimate 
Change art. 12(1)(a), Dec. 10, 1997, U.N. Doc FCCC/CP/1997/7/Add.1, 37 
I.L.M. 22 (1998).
35	 Debbie Sparks, Energy and the Environment, in Energy Policies for 
Sustainable Development in South Africa: Options for the Future 88, 101 
(Harald Winkler ed., 2006), available at http://www.iaea.org/OurWork/ST/NE/
Pess/assets/South_Africa_Report_May06.pdf (last visited Feb. 26, 2009).
36	 Shaun Benton, SA adopts ‘bold’ climate change policy, SouthAfrica.info, 
July 30, 2008, http://www.southafrica.info/about/sustainable/climate-300708.
htm (last visited Feb. 4, 2009).
37	 Id. 
38	 See generally Tim De Wet, South Africa: Improved Environmental Law 
Enforcement – The Era of the Environmental Law Bounty-Hunter?, Mondaq, 
Oct. 20, 2005, available at http://www.mondaq.com/article.asp?articleid=35600 
(last visited Jan 26, 2009).
39	 SouthAfrica.info, SA gets tough on air pollution, SouthAfrica.info, June 27, 
2005, http://www.southafrica.info/about/sustainable/air-pollution-2106005.htm 
(last visited Feb. 26, 2009).
40	 Themba Gadebe, Climate Change Body Launched, SouthAfrica.info, Oct. 
20, 2005, http://www.southafrica.info/ess_info/sa_glance/sustainable/update/
climate2010.htm.
41	 See Department of Minerals and Energy: Designated National Authority, 
available at http://www.dme.gov.za/dna/index.stm (last visited Feb. 15, 2009); 
see also Gadebe, supra note 40. 
42	 See Gadebe, supra note 40. 
43	 Sibongile Khumalo, Climate change proposal includes carbon tax, IOL 
News for South Africa, http://www.iol.co.za/index.php?set_id=1&click_
id=13&art_id=nw20080803082221974C18277.
44	 Ingi Salgado, SA’s First Carbon Tax Sets Precedent, Business Report,  
http://www.busrep.co.za/index.php?fSectionId=563&fArticleId=4265871.

45	 Id.
46	 Posting of Ingi Salgado to Environment News and Forums of South Africa, 
http://www.environment.co.za/topic.asp?TOPIC_ID=1999 (May 26, 2008).
47	 Sanchia Temkin, South Africa: Deloitte Warns on Carbon Tax, Business-
Day, Jan. 19, 2009, http://allafrica.com/stories/200901190024.html.
48	 See Khumalo, supra note 43. 
49	 South Africa Department of Minerals and Energy, White Paper on the 
Energy Policy of the Republic of South Africa (Dec. 1998), http://www.info.
gov.za/whitepapers/1998/energywp98.htm (last visited Feb. 4, 2009).
50	 South Africa Department of Minerals and Energy, White Paper on Renew-
able Energy (Nov. 2003), http://www.dme.gov.za/pdfs/energy/renewable/
white_paper_renewable_energy.pdf (last visited Feb. 4, 2009).
51	 Id.
52	 Trade Knowledge Network, supra note 23, at 10.
53	 Id. at 19.
54	 Agence Française de Développement, AFD and Combating Climate Change, 
http://www.afd.fr/jahia/Jahia/site/proparco/lang/en/pid/3976 (last visited Feb. 
18, 2009).
55	 See Richard L. Ottinger, Global Climate Change Kyoto Protocol 
Implementation: Legal Frameworks for Implementing Clean Energy 
Solutions Pace Law Faculty Publications 24 (2000). See also Davidson & 
Winkler, supra note 4, at 31. 
56	 SouthAfrica.info, Fighting Climate Change at Home, SouthAfrica.info. 
Feb. 14, 2006, http://www.southafrica.info/services/consumer/kyoto-140206.
htm (last visited Feb. 4, 2009).
57	 Id.
58	 Id.
59	 Lucky Khumalo, Biofuels to Power Eastern Cape, SouthAfrica.info,  
March 9, 2007, http://www.southafrica.info/business/investing/opportunities/
biofuels-080307.htm (last visited Feb. 7, 2009).
60	 Shaun Benton, South Africa goes for green fuels, SouthAfrica.info,  
Feb. 13, 2006, available at http://www.southafrica.info/about/sustainable/
biofuel-13130206.htm (last visited Feb. 7, 2009).
61	 Balgis Osman Elasha et al., Background Paper on Impacts, vulnerability 
and adaptation to climate change in Africa, Prepared for the African Work-
shop on Adaptation Implementation of Decision 1/CP.10 of the UNFCCC Con-
vention, Accra, Ghana, Sept. 21–23, 2006, at 14.
62	 Id. at 15.
63	 See South African Government Information, Science and Technology,  
http://www.info.gov.za/aboutsa/science.htm (last visited Feb. 26, 2009). 

19	 Northeast Carbon Auction Kicks Off (WNPR- Connecticut Public Radio 
aired Sept. 25, 2008), available at http://www.cpbn.org/program/episode/
regional-greenhouse-gas-initiative-ready-auction-carbon-dioxide (last visited 
Feb. 28, 2009).
20	 Commission Proposal for a Directive of The European Parliament and of 
The Council Amending Directive 2003/87/EC, at 9, COM (2008) 16 Final  
(Jan. 23, 2008), available at http://eur-lex.europa.eu/LexUriServ/LexUriServ.
do?uri=COM:2008:0016:FIN:EN:PDF (last visited Feb. 28, 2009).
21	 See Regional Greenhouse Gas Initiative, Overview of RGGI CO2 Budget 
Trading Program 9 (2007), available at http://rggi.org/docs/program_
summary_10_07.pdf (last visited Feb. 28, 2009).
22	 See Federal Ministry for the Environment, Nature Conservation and 
Nuclear Safety, Renewable Energy and the Clean Development Mechanism: 
Potential, Barriers and Ways Forward A Guide for Policy-Makers 13 
(Meike Söker & Ellen von Zitzewitz eds., 2007) (explaining that the CDM, an 
offset mechanism, encourages the use and development of renewable energy 
technology), available at http://www.ren21.net/pdf/virtual_lib_local/CDM-EE-
Netz.pdf (last visited March 1, 2009).

23	 Mark C. Trexler et al., A Statistically-Driven Approach to Offset-Based 
GHG Additionality Determinations: What Can We Learn?, Sustainable Dev. 
L. & Pol’y, Winter 2006 at 30, 31, available at http://www.wcl.american.edu/
org/sustainabledevelopment/2006/sdlp_winter_2006.pdf (last visited Feb. 28, 
2009) (explaining that the concept of additionality means that offsets would not 
reduce emissions because an offset allowance would allow a company to emit 
more GHG while not encouraging reductions beyond what the company would 
have done without the offset).
24	 The Climate Trust, 2007 RFP: Additionality & Baseline Guidance (2007), 
available at http://www.climatetrust.org/solicitations_2007_Additionality.php 
(last visited Feb. 28, 2009).
25	 Id.
26	 Electricity Supply Act, as amended 2003, art. 10 (N.S.W.), available at 
http://www.greenhousegas.nsw.gov.au/documents/Rule-DSA-Dec08-Gazette.
pdf.
27	 Id.


	Sustainable Development Law & Policy
	Creating a U.S. Carbon Market
	Alex Hoover
	Recommended Citation


	페이지: 09winter-28.pdf
	00

