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CouRrTs AS CHAMPIONS OF SUSTAINABLE
DEVELOPMENT: Lessons FrRoM EAST AFRICA

by Patricia Kameri-Mbote and Collins Odote*

ourts function as an arm of government that is critical
in the separation of powers doctrine, and they play a
crucial role in giving effect to legislative and executive
intentions and pronouncements. Judicial power enables sover-
eign states to decide controversies between itself and its sub-
jects and between the subjects inter se (between themselves).!
Judiciaries the world over balance the interests of society with
economic development, environmental sustainability, and the
competing interests of persons and entities. Sustainable devel-
opment is defined as development “that meets the needs of the
present without compromising the ability of future generations
to meet their own needs.”? Sustainable development requires
mediation between the interests of current generations and those
of future generations as well as between competing interests
of current generations. Not surprisingly, the judiciary has been
called upon in the quest for enforcing sustainable development
policies owing to its traditional role in dispute resolution and
interpretation of laws. As D. Kaniaru, L. Kurukulasuriya, and
C. Okidi state:
The judiciary plays a critical role in the enhancement
and interpretation of environmental law and the vin-
dication of the public interest in a healthy and secure
environment. Judiciaries have, and will most certainly
continue to play a pivotal role both in the development
and implementation of legislative and institutional
regimes for sustainable development. A judiciary, well
informed on the contemporary developments in the
field of international and national imperatives of envi-
ronmentally friendly development will be a major force
in strengthening national efforts to realise the goals
of environmentally friendly development and, in par-
ticular, in vindicating the rights of individuals substan-
tively and in accessing the judicial process.3
The role of the judiciary is particularly important in devel-
oping countries, such as those in Africa, where the bulk of the
population is poor and relies on natural resources for livelihood
and sustenance, and where the countries’ economies have those
same resources as the bedrock of the gross domestic product.
At the World Summit on Sustainable Development* in Johan-
nesburg in 2002, chief justices and senior judges from around
the world presented the Johannesburg Principles on the Role of
Law and Sustainable Development.> The Principles had been
adopted at the Global Judges Symposium on the Role of Law
and Sustainable Development.® The Principles underscored the
critical role that judiciaries around the world can and should
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play in efforts to promote sustainable development.” The judges
underscored the fact that:

an independent Judiciary and judicial process is vital

for the implementation, development and enforce-

ment of environmental law, and that members of the

Judiciary, as well as those contributing to the judicial

process at the national, regional and global levels, are

crucial partners for promoting compliance with, and

the implementation and enforcement of, international

and national environmental law . . . .3

The assembled judges then made a commitment to
“contribut[e] towards the realization of the goals of sustain-
able development through the judicial mandate to implement,
develop and enforce the law, and to uphold the Rule of Law and
the democratic process.”

It is against this background that this paper assesses the role
that judiciaries in East Africa have played in the quest for sus-
tainable development. It focuses on Kenya, Uganda, and Tanza-
nia, the original members of the East African Community. These
three countries also have legal systems drawing on the common
law tradition. The paper first summarizes the key environmen-
tal issues in the region as a prelude to the discussion on the
legal framework for environmental management and the court
structure in the three countries in the following section. It then
analyzes several trends in judgments and the emerging juris-
prudence on environmental law matters from the courts in East
Africa.!® Finally, it proposes ways of improving the role of the
judiciaries in fostering sustainable development in East Africa.

As a region, East Africa is largely poor: two of the three
countries reviewed in this paper are classified as Least Devel-
oped'! and only Kenya as Developing. The region is, however,
endowed with numerous natural resources including forests,
wildlife, fisheries, minerals, land, rivers, and Lake Victoria, the
second largest freshwater lake in the world. The major environ-
mental resources in East Africa may be categorized broadly into
either transboundary or national ecosystems.!2

The key challenges to the environment in the region are
driven and controlled by three factors: (i) high populations and
the attendant pressure from the interaction between the popula-
tion and their surroundings; (ii) the ineffectiveness of the legal
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Kenya.

SUSTAINABLE DEVELOPMENT Law & PoLicy



framework put in place to regulate these pressures; and (iii) the
weak institutional arrangements in place for monitoring compli-
ance leading to widespread non-compliance with the law by all
concerned.!3 The resulting environmental challenges include
land degradation, poor land use and land management, over-
exploitation of fisheries, water pollution, poor waste disposal
management, water scarcity, biodiversity loss, wetlands destruc-
tion, deforestation, and climate change.!*

A synoptic review of the regional environment shows that
natural resources are not being managed in a sustainable and
rational manner.!> The rate of degradation and exploitation of
resources threatens the region’s quest for sustainable develop-
ment and thus brings great challenges for the judiciaries in East
Africa. With the region’s high levels of poverty, food insecurity,
underdevelopment, low levels of awareness, barriers to access to
information, and institutional challenges, the judiciaries have an
increasingly critical role to play.

REGIONAL

Within East Africa, the totality of law is derived from both
regional legal instruments and national legislation.'® In addition,
however, recourse must be had to continental environmental
laws!7 and international environmental laws, since East Afri-
can countries are members of the international community. The
principal legal instrument at the regional level is the Treaty for
the Establishment of the East African Community (“Treaty”).!8
The Treaty was signed on November 30, 1999 and entered into
force on July 7, 2000, heralding the rebirth of the East Africa
Community (“Community”) as a regional integration bloc.'
The broad objective of the Community is stipulated in the Treaty
to be “the development of policies and programmes aimed at
widening and deepening co-operation among the partner states
in political, economic, social and cultural fields, research and
technology, defence, security and legal and judicial affairs.”20
Broadly speaking, therefore, the Treaty envisages development
of programs and policies in a diverse range of areas, including
the environmental field. Article 5(3) stipulates that:

For purposes set out in paragraph 1 of this Article and

as subsequently provided in particular provisions of

this Treaty, the community shall ensure:

(a) The attainment of sustainable growth and develop-
ment of the Partner States by the promotion of a
more balanced and harmonious development of
the Partner states.

(c) The promotion of sustainable utilization of natu-
ral resources of the partner states and the taking
of measures that would in turn, raise the standard
of living and improve the quality of life of their
populations.?!
Further, Chapters 19 and 20 of the Treaty?? contain substan-
tive provisions addressing environment and natural resource
management and tourism and wildlife management. In addition
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to these expansive provisions, the East African Community
has also developed two protocols relevant to environmental
management: the Protocol for the Sustainable Development of
Lake Victoria?3 and the Protocol on Environment and Natu-
ral Resources.?* Taken together with international instruments
to which the East Africa Partner States are parties, these pro-
vide the legal framework for environmental management at the
regional level.

NATIONAL

Environmental management in the three East African coun-
tries derives from the states’ constitutions, parliamentary laws,
and regulations made pursuant to such laws. Additionally, the
customs and traditional practices of local communities continue
to provide important rules and provisions for the management
of the environment in all three countries. The framework envi-
ronmental laws recognize the importance of such customary
laws, providing that in determining environmental matters and
upholding sustainable development, courts should be guided by,
amongst other things, the cultural and social principles tradition-
ally applied by communities for the management of the environ-
ment. The only caveat to this provision is that such principles
and practices should not be repugnant to justice and morality.?

The principal source of all laws in each of the three coun-
tries is each country’s respective constitution. The constitutions
of Uganda,?® Tanzania,?’ and Kenya?? treat the issue of environ-
ment differently.?’ Of the three, Uganda has the most compre-
hensive provisions on the environment.

In Uganda, the National Objectives and Directive Princi-
ples of State Policy of the Constitution contains a directive on
protection of natural resources, which provides that “The State
shall protect important natural resources, including land, water,
wetlands, minerals, oil, fauna and flora on behalf of the people
of Uganda.”3° There is also a directive on environmental man-
agement, requiring the State to promote sustainable develop-
ment and public awareness of the need to manage land, air, and
water resources in a balanced and sustainable manner for present
and future generations;?! promote and implement energy poli-
cies that will ensure that people’s basic needs and those of the
environment are met;3? create and develop parks, reserves, and
recreation areas; ensure conservation of natural resources; and
promote rational use of natural resources so as to safeguard and
protect biodiversity of Uganda.’* Although these provisions are
only hortatory, they demonstrate the premium that the Constitu-
tion places on environment and natural resource management.
Additionally, the substantive part of the Constitution on funda-
mental rights and freedoms guarantees every Ugandan the right
to a clean and healthy environment,** and gives every Ugandan
the right to apply to a court for redress if that right is violated.?>

The Tanzanian and Kenyan constitutions, on the other
hand, do not contain an enumerated right to a clean and healthy
environment. Instead, both guarantee the right to life, which,
following the expansive jurisprudence and interpretation of
other courts such as those in Asia,® has been held by courts
in both countries to include the right to a clean and healthy
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environment.?’ Additionally, the Tanzanian Constitution, in
the part on Fundamental Objectives and Directive Principles
of State Policy,?® urges the Tanzanian Government and all its
agencies to direct their policies and programs towards ensuring
“that public affairs are conducted in such a way as to ensure
that the national resources and heritage are harnessed, preserved
and applied toward the common good and the prevention of the
exploitation of one man by another.”’

The Kenyan Constitution*” has no part dealing with direc-
tive policies. Since 2001, with the establishment of the Constitu-
tion of Kenya Review Commission, the country has been going
through a structured process to review and rewrite its constitu-
tion.*! As part of that process and following the National Con-
stitutional Conference in 2004, it produced a draft constitution,
which included provisions guaranteeing the right to a clean and
healthy environment as a constitutional right.*? The review pro-
cess has not ended and has been dogged with controversy, the
result of which is that the environmental provisions remain aspi-
rations awaiting the adoption of a new constitutional order in
Kenya.®3

In addition to constitutional provisions, the East African
countries also have statutes dealing with the environment. The
principal laws are those referred to as framework environmen-
tal statutes, a concept that emerged in the 1990s to describe a
statute dedicated to environmental management and “encom-
passing regimes of planning, management, fiscal incentives and
penal sanctions.”** Uganda was the first country to adopt its
National Environmental Act® in 1995, followed by Kenya, with
its Environmental Management and Coordination Act in 1999.4
Tanzania closed the circuit when it adopted the Environmental
Management Act in 2004.4” The Acts provide the framework for
sustainable environmental management and create the institu-
tional mechanisms for environmental management.*® They con-
tain legal provisions reiterating the right to a clean and healthy
environment,* establish a central environmental authority,>® and
have detailed provisions requiring environmental impact assess-
ments.’' To complement the framework laws, each of the coun-
tries has additional legislation governing specific sectors of the
environment including fisheries, forestry, wildlife, and water.>?

DispuTE RESOLUTION MECHANISMS FOR ENVIRONMENTAL
MATTERS

Within the traditional structure of government, the arm of
government responsible for dispute resolution is the judiciary.
In all the three countries under study, the judiciary serves this
dispute resolution function. The constitutions of Uganda,>?
Kenya,>* and Tanzania®> describe the structure of the judiciary.
In Uganda, in addition to the Constitution, the Judicature Act>®
and the Magistrates’ Courts Act’’ provide for the structure and
functions of the Ugandan judiciary. At the apex of the court
structure in Uganda is the Supreme Court,>® which is the court of
last resort with appellate powers for decisions emanating from
the Court of Appeal.>® Below the Supreme Court are the Court
of Appeal,®® which also serves as the first instance constitutional
court in Uganda,®! then the High Court,®?> which has unlimited
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original jurisdiction in all matters and such appellate jurisdic-
tion as conferred on it by the Constitution.®> The Constitution
stipulates that the country, through parliament, shall establish
such subordinate courts as it shall desire.®* Pursuant to this con-
stitutional stipulation, Parliament has provided for magistrates’
courts to hear limited criminal and civil cases as “reasonably
practicable.”® It has also established local county courts to hear
simple civil cases falling within their jurisdiction,®® as well as a
military court system.®’

Tanzania’s court system comprises of a Court of Appeal as
the final court with appellate jurisdiction over decisions from
the High Court.%® The High Court has jurisdiction as specified
by the Constitution or any other law.®® Below these courts are
the Resident’s Magistrate’s Courts, District Courts, and Primary
Courts.”®

The Kenyan Constitution provides for the court structure at
Chapter IV.7! This is augmented by the provisions of the Judi-
cature Act,’?> the Magistrates’ Courts Act,”® and the Appellate
Jurisdiction Act.”* The Constitution stipulates that the highest
court shall be the Court of Appeal,’> with powers to hear appeals
from the High Court. The High Court has original unlimited
jurisdiction to hear and determine all civil and criminal cases.”®
It also has powers to hear appeals from subordinate courts.”” In
2007, the Chief Justice of the Republic of Kenya administra-
tively created a Division of the High Court charged with han-
dling land and environmental cases.”® The Constitution also
empowers Parliament to establish subordinate courts.”” Under
this provision, Parliament has created the resident magistrate’s
courts, which have jurisdiction over civil and criminal matters.3°
Unlike the High Court, which has unlimited jurisdiction, the res-
ident magistrates’ courts’ jurisdiction is limited both geographi-
cally and monetarily.®!

At the regional level, the Treaty for the East African Com-
munity creates the East African Court of Justice,?? consisting
of the First Instance Division and the Appellate Division.?3 The
Court’s jurisdiction is limited to interpretation and application of
the Treaty,3* until such time as the Partner States, on recommen-
dation of the Council of Ministers shall, by protocol, extend the
jurisdiction to other areas and issues.? So far, no environmental
matters have been brought before this court.

In addition to the national- and regional-level courts, there
are two other mechanisms for resolving environmental disputes.
The first utilizes informal traditional community-level mecha-
nisms, principally the institution of the elders. Although such
traditional institutions may vary from place to place, most com-
munities in Kenya, Uganda, and Tanzania have some mecha-
nism to resolve disputes at a local level.8¢ Secondly, there
exist quasi-judicial mechanisms and institutions for resolving
environmental disputes in Kenya and Tanzania. In Kenya, the
Environmental Management and Coordination Act creates two
bodies with limited powers. The first is the Public Complaints
Committee®” with powers to investigate, either on its motion
or on the basis of a report by any person,® any action of the
National Environmental Management Authority or any case of
environmental degradation in Kenya and subsequently prepare
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a report. The Committee is essentially Kenya’s environmental
ombudsman.?’ The second is the National Environment Tribu-
nal,”® established to “offer specialized, expeditious and cheaper
justice than ordinary courts of law.”®! Its mandate is to hear
appeals arising from administrative decisions of the National
Environmental Management Authority.*?

Similarly, the Tanzanian Environmental Management Act
establishes an Environmental Appeals Tribunal®® to hear appeals
arising from the decision or omission of the minister respon-
sible for environment matters, “restriction or failure to impose
any condition, limitation or restriction issued under the Act and
approval or disapproval of an environmental impact statement
by the Minister.”®* The Tribunal, however, has yet to be actually
established.” Uganda has not made any provisions for such an
institution.

This section reviews the performance of the East African
courts as a dispute resolution mechanism for environmental
matters. The enactment of the constitutional provisions on envi-
ronment in Uganda in 1995 followed by the adoption of frame-
work environmental statutes in the three countries heralded a
new era in environmental management. With more expansive
provisions, recognition of the rights and obligations of citizens
to ensure a clean and healthy environment, and more relaxed
rules on access to environmental justice in conformity with the
requirements of Principle 10 of the Rio Declaration,’® one would
expect more robust action from the judiciary in East Africa than
has been seen.

Except for the East African Court of Justice, which has not
had occasion to determine a case of an environmental nature
since its establishment,’” the national courts of East Africa have
demonstrated their contribution and approach to sustainable
development generally and sound environmental management
in particular. This section reviews the landmark decisions that
have come out of the courts in East Africa so as to determine
the emerging trend from such cases. It does not, however, ana-
lyze decisions of the subordinate courts in any of the three coun-
tries owing principally to the absence of law reporting at these
levels.”®

RigaT TO LIFE AND A HEALTHY ENVIRONMENT

As discussed earlier, of the three countries, only Uganda has
constitutional provisions on the right to a clean and healthy envi-
ronment. The other two enumerate those rights in environmental
statutes. However, courts in the countries have been supportive
of protecting the right to a clean and healthy environment.

The High Court of Uganda had occasion to address environ-
mental harm as a breach of the right to privacy and the home in
Dr. Bwogi Richard Kanyerezi v. The Management Committee
Rubaga Girls School.?° The plaintiff complained that the defen-
dants’ toilets emitted odiferous gases that reached the plaintiff’s
home thus unreasonably interfering with and diminishing the
plaintiff’s ordinary use and enjoyment of his home.'% In spite
of the fact that the defendant’s school benefited society, the
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court held that the defendants should cease using the toilets.!0!

Although this case was argued from the traditional common law
principle of nuisance, it illustrates the use of privacy and home
rights to protect the environment. %2

Kenya and Tanzanian courts have had to grapple with what
the right to life really means in the context of the environment.
The question has been whether the scope should be extended to
include a right to the means necessary for supporting life. For
example, because air and water are necessary to sustain life,
does the right to life necessarily imply a right to clean air and
water?!93 The courts of Kenya and Tanzania, which only have a
“right to life” standard with which to anchor environmental pro-
tection via their constitutions, have both returned a “yes” verdict
to the above question.'%*

Tanzania appears to be the first African nation whose courts
have addressed the scope of the constitutional right to life in
provisions in the context of environmental protection.!% In
the case of Joseph D. Kessy v. Dar es Salaam City Council,'%®
the residents of Tabata, a suburb of Dar es Salaam, sought an
injunction to stop the Dar es Salaam City Council from continu-
ing to dump and burn waste in the area. The City Council in
turn sought an extension to continue with the said activities. The
Court of Appeals of Tanzania,'?” in denying the City Council
its requested extension, held that their actions endangered the
health and lives of the applicants and thus violated the constitu-
tional right to life. In the words of Justice Lugakingira:

I have never heard it anywhere before for a public

authority, or even an individual to go to court and con-

fidently seek for permission to pollute the environment

and endanger people’s lives, regardless of their number.

Such wonders appear to be peculiarly Tanzanian, but I

regret to say that it is not given to any court to grant

such a prayer. Article 14 of our constitution provides
that every person has a right to live and to protection

of his life by the society. It is therefore, a contradiction

in terms and a denial of this basic right deliberately to

expose anybody’s life to danger or, what is eminently

monstrous, to enlist the assistance of the court in this

infringement. 08

Nearly ten years later the High Court of Kenya reached a
similar verdict regarding the constitutional right to life. In the
case of Waweru v. Republic,'” the applicants, property own-
ers in the small Kenyan town of Kiserian, had been charged
with the offence of discharging raw sewage into a public water
source contrary to provisions of the Public Health Act.!!" The
applicants filed a constitutional reference against the charge,'!!
arguing that they had been discriminated against since not all
land owners had been charged, although the actions complained
against were carried out by all land owners in Kiserian.!!?
Although the Court agreed with the applicants it went on sua
sponte (without any of the parties raising the issue) to discuss
the implications of the applicants’ action for sustainable devel-
opment and environmental management.!'!3 The Court held that
the constitutional right to life as enshrined in section 71 of the
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Kenyan Constitution includes the right to a clean and healthy
environment. In the Court’s words:
Under section 71 of the Constitution all persons are
entitled to the right to life — In our view the right to life
is not just a matter of keeping body and soul together
because in this modern age that right could be threat-
ened by many things including the environment.!'#
Then it went on to hold that:

It is quite evident from perusing the most important
international instruments on the environment that the
word life and the environment are inseparable and the
word life means much more than keeping body and
soul together.'!

Locus Stanpir AND PUBLIC INTEREST LITIGATION

The effectiveness of substantive legal provisions to
protect the environment hinges upon accompanying procedural
provisions to facilitate enforcement. One key aspect relates to
provisions guaranteeing access to justice. Traditionally, under
common law, in environmental matters, access was granted
to individuals who had locus standi (standing to sue).!'® The
normal rule for locus standi is that one should have a direct
personal and proprietary relationship with the subject matter
of litigation.!!” This followed from the fact that litigation was
about private rights and interests, and the “common law legal
systems . . . always . . . ready to come to the aid of individuals
suffering damage, whether of a personal or proprietary nature,
where the activities of others may have caused damage or
loss.”!18

This private nature of rights, remedies, and litigation tends
to restrict against protecting environmental rights, which are
essentially public rights.!!® To remedy this situation, there has
arisen public interest environmental litigation, where public
spirited individuals and groups seek remedies in court on behalf
of the larger public to enforce protection of the environment.
The success of Public Interest Litigation requires courts to have
a relaxed view on the rule of locus standi.'?°

Traditionally, courts in East Africa took a restrictive view
on locus standi, following the traditional view at common law,
espoused in the famous English case of Gouriet vs. Union of
Post Office Workers,'>! where it was held that unless a litigant
could demonstrate personal injury and loss, the matter was one
within the realm of public law, where only the Attorney General
had locus standi to institute the action. The only exceptions to
this rule were representative suits or a relator action.'?? How-
ever, especially with the enactment of broad provisions in the
framework environmental laws, courts have started interpreting
the rules of locus standi liberally, generally holding that in envi-
ronmental cases, individuals have standing notwithstanding the
lack of a personal and proprietary interest in the matter. The most
celebrated case on this point is a case from the Tanzanian High
Court, Rev. Christopher Mtikila v. The Attorney General,'?? in
which Justice Lugakingira departed from the traditional view on
locus standi, arguing that in the circumstances of Tanzania, if a
public spirited individual seeks the Courts’ intervention against
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legislation or actions that pervert the Constitution, the Court,
as a guardian and trustee of the Constitution, must grant him
standing.!?*

In Festo Balegele and 749 others v. Dar es Salaam City
Council, : a Tanzanian case, the plaintiffs were residents of
Kunduchi Mtongani. The defendant City Council used this site
to dump the city’s waste in execution of their statutory duty of
waste disposal.!?® The dumped refuse endangered the residents’
lives.'?” They went to the Court of Appeal of Tanzania seeking
restraining orders.!?® On the issue of locus standi, the plaintiffs
were held to have standing to apply for the orders based on sev-
eral factors.'?® First, they were residents of the site at issue. Sec-
ond, the site fell within the area of jurisdiction of the defendant
City Council. Third, this site was zoned as a residential area, as
opposed to a dumping site. Fourth, the dumped refuse and waste
turned the area into a health hazard and a nuisance to the plain-
tiffs. Therefore, the plaintiffs were aggrieved by the action of
the defendant.!3? The Court echoed the sentiments of its earlier
decision in Abdi Athumani and 9 others v. The District Com-
missioner of Tunduru District and others. i that case, Judge
Rubana, writing for the Court, said that every citizen has a right
to seek redress in courts of law when the citizen feels that the
Government has not functioned within the orbit or limits dic-
tated by justice that the Government had set for itself,”>”

The courts in Uganda have been the most liberal in granting
standing to plaintiffs in environmental cases.!33 Great reliance
has been placed of the provisions of Article 50 of the Ugandan
Constitution, which provides that “[a]ny person or organization
may bring an action against the violation of another person’s or
group’s human rights.”!3% Courts have interpreted this to give
every person locus standi.'>>

In Environmental Action Network Ltd. v. The Attorney Gen-
eral and National Environmental Management Authority,'3°
a public interest litigation group brought an application, com-
plaining about the dangers of second-hand smoke on its behalf
and on behalf of the non-smoking members of the public under
Article 50(2) of the Constitution, to protect their right to a clean
and healthy environment and their right to life, and for the gen-
eral good of public health in Uganda.'®” The applicants stated
that non-smoking Ugandans have a constitutional right to life
under Article 22 and a constitutional right to a clean and healthy
environment under Article 39 of the Ugandan Constitution,'3®
and that these rights were being threatened by the unrestricted
practice of persons smoking in public places. The respondents
raised several preliminary objections to the application, one of
them being that the applicants could not claim to represent the
public, in essence challenging their locus standi.'>® The High
Court of Uganda, in dismissing the preliminary objection and
holding that the applicants had standing, relied on “cases which
decided that an organization can bring a public interest action
on behalf of groups or individual members of the public even
though the applying organization has no direct individual inter-
est in the infringing acts it seeks to have redressed.”!40

Kenyan courts, though initially taking a restrictive view on
locus standi,'*! have in the last few years caught up with their
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counterparts in Uganda and Tanzania, liberally granting locus
standi and promoting public interest litigation. The new view
is captured by the words of the High Court in the case of Albert
Ruturi & Another v. Minister for Finance and Others,"** subse-
quently quoted with approval in the case of EIl Busaidy v. Com-
missioner of Lands & 2 Others:'%
We state with firm conviction that as part of the reason-
able, fair and just procedure to uphold constitutional
guarantees, the right of access to justice entails a lib-
eral approach to the question of locus standi. Accord-
ingly, in constitutional questions, human rights cases,
and public interest litigation and class actions, the ordi-
nary rule of Anglo-Saxon jurisprudence, that action can
be brought only by a person to whom legal injury is
caused, must be departed from. In these types of cases,
any person or social groups, acting in good faith, can
approach the Court seeking judicial redress for a legal
injury caused or threatened to be caused to a defined
class of persons represented 144

REGULATION OF PROPERTY RIGHTS

A critical issue in environmental management that is nor-
mally subject to litigation regards the regulation of property
rights. Developments in law have led to the evolution of the
concept of public rights in private property'#
that use of property does not affect the rights and interests of
the larger public. Two particularly critical tools available for
the state in regulating property rights are eminent domain and
the police power.!4® How both powers are used in practice and
courts’ attitudes towards these powers demonstrate an emerging
approach to sustainable development and environmental protec-
tion. In East Africa, courts have started to recognize the state’s
regulatory powers and the existence of public rights in private
property.

In the Kenyan case of Park View Shopping Arcade Lim-
ited v. Charles M. Kangethe and 2 Others,'*" the Court had to
resolve an issue regarding the use of a wetland. The plaintiff
corporation, the registered owner a piece of land in Nairobi,
applied for an injunction seeking to evict the respondents, who
were occupying his land.!*® He argued that their occupation was
infringing on his constitutional rights to private property.'4’ The
respondents on the other hand argued that the land at issue was a
sensitive wetlands area along one of the tributaries of the Nairobi
River and that, contrary to the applicant’s assertion, they were
not trespassers, but rather persons enhancing the environmental
quality of the land with a permit from the relevant authorities.'>°
While the applicant wanted to undertake construction on the
land, the respondents were operating a flower business.!>! The
respondents argued that the proposed construction was contrary
to the general right to a clean and healthy environment guar-
anteed in law.!5? The Court held that, although the law allows
for regulation of property rights in the interest of the public,
such regulation must be undertaken in a lawful manner. Justice
Ojwang wrote:

SO as to ensure
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If, therefore the defendants/respondents had genuinely
wished to pursue the cause of environmental protec-
tion . . . the logical and correct cause of action for them
would have been to approach the Ministry of environ-
ment and plead for compulsory acquisition of the suit
land . . .. [I]t is not acceptable that they should forcibly
occupy the suit land and then plead public interest in
environmental conservation, to keep out the registered
owner. %3

The Court further ordered the Minister for Environment to
assess the status of the land and take appropriate action thereaf-
ter, in essence recognizing the fact that property rights can be
regulated for environmental protection.'>*

The High Court of Uganda has also confirmed the gov-
ernment’s right to regulate property rights for environmental
protection in the case of Sheer Property Limited v. National
Environmental Management Authority.'> The case involved
an application by Sheer Property Limited seeking to quash the
refusal of the National Environmental Management Author-
ity (“NEMA”) to grant an Environmental Impact Assessment
license for the respondent’s proposed development on its land, a
wetlands area near the shores of Lake Victoria.'>° In the May 29,
2009 judgment, Justice Mugamba reached the conclusion that
NEMA had the right to regulate land use, the private property
owner’s rights notwithstanding.'>”

ENVIRONMENTAL IMPACT ASSESSMENTS

Environmental Impact Assessments (“EIAs”) enable the
examination, analysis, and assessment of proposed projects,
policies, or programs for their environmental impact, thus inte-
grating environmental issues into development planning and
increasing the potential for environmentally sound and sustain-
able development. The EIA process, as argued by Hunter and
others, “should ensure that before granting approval (1) the
appropriate government authorities have fully identified and
considered the environmental effects of proposed activities
under their jurisdiction and control and (2) affected citizens have
an opportunity to understand the proposed project or policy and
to express their views to decision-makers.”!>® The EIA is also a
means for the democratization of decision-making on environ-
mental issues and the allocation of natural resources—however,
this hinges upon the nature and the extent of public participation
in the process.

East African countries provide for EIAs in their framework
environmental statutes. In Kenya, a change in philosophy came
about before the framework law was enacted due to the clamor
by civil society to enact the Physical Planning Act, 1996."
This Act sought, inter alia, to use planning as a specific method
of preventing environmental degradation, and provides for the
use of environmental impact assessments. . For EIA purposes,
the Physical Planning Act obligates developers to seek and
obtain plan information from the relevant local authorities.!6!
Local authorities are further empowered to demolish buildings
built without their permission. In the Kenyan case of Momanyi
v. Bosire,'°? these planning requirements received judicial
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recognition. In this case, Momanyi was a resident of Imara
Daima Estate in Nairobi. Bosire obtained plan information to
put up a kiosk at the entrance of the Estate. Rather than a kiosk,
however, he constructed a resort for selling liquor and other
related products. The plaintiff and others instituted a suit against
Bosire and the Nairobi City Council. The court held that Bosire
was in breach of the Physical Planning Act requirements relating
to plan information. Similarly, the City Council was in breach
of its statutory obligation for failing to demolish the building as
it was built without plan information.'®3 Accordingly, the resort
was pulled down. !

Similarly, the High Court of Uganda in National Association
of Prgessional Environmentalists (NAPE) v. Nile Power Lim-
ited'” held that activities of economic benefit to the community
must be lawfully authorized. In this case, the applicants sought
an injunction to restrain the respondent company from conclud-
ing a power project agreement with the government of Uganda
until the EIA on the project had been approved. Although the
Court declined to grant the injunction sought, it declared that
the Lead Agency and the National Environment Authority must
approve the EIA study on the project.'% It observed that the
signing of the protested agreements was subject to the law and
any contravention of the law would be challenged.

The environmental challenges facing East Africa and the
rest of Africa are many and growing. Increasing poverty, land
degradation, and the huge threats posed by climate change,
against a background of corruption and other governance chal-
lenges, '8 require the concerted efforts of all actors. The judi-
ciary, more than any other institution, is uniquely placed to
help society implement appropriate strategies for confronting
these challenges and to thus deliver on sustainable development
because the judiciaries, by their nature, are expected to medi-
ate between different interests in society and they are removed
from the daily political pressures and interests that confront
the executive and legislature in most African countries. In any
case, the laws on environmental management require an arbiter
who will ensjure that they are adhered to and transgression dealt
with. Courts in East Africa are slowly waking up to the reality
that they have this critical role. They are starting to be asser-
tive, innovative, and inspirational in their judgments. However,
they are still faced with numerous obstacles requiring atten-
tion if they are to be fully effective as champions of sustainable
development. Moving into the future requires increased capacity
building, the development of robust jurisprudence, and a judi-
ciary that realizes that its task is not just to react and adjudicate,
but also to inform and provide leadership. Above all, judiciaries
must help society to adhere to the rule of law and inculcate envi-
ronmental ethos and values.

Klaus Toepfer, former United Nations Environment Pro-
gramme (“UNEP”) Executive Director wrote in the preface to
the book Making Law Work, (Volumes I and Il) - Environmental
Compliance & Sustainable Development'®® the following:
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The future of the Earth may well turn on how quickly we

can improve the legal framework for sustainable

development . . . . Sustainable development cannot be

achieved unless laws governing society, the econ-
omy, and our relationship with the Earth connect
with our deepest values and are put into practice inter-
nationally and domesticaly Law must be enforced
and complied with by all of society, and all of soci-

ety must share this obligation.!”?

The judiciary should be at the forefront in ensuring that East
Africa realizes the goal of sustainable development. For, as Jus-
tice Ojwang’ has written:

In the case of the environment . . . the state of the law

may well be relatively obscure; yet a decision must be

pronounced. From my understanding of the law, and
from my own experience of judicial decision-making,
where the question before the Court relates to the envi-
ronment, and the legislature’s guidance is by no means
comprehensive, the Court, once it ascertains the facts,
must appreciate the relevant principles which ought to

be reflected in the law . . . . So, whenever the Court has

an opportunity to declare the law on an environmental

question, the shape of that law should be conservatory

of the environment and the natural resources; and the

Court should apply this principle to determine, where

possible, such rights or duties as may appear to be more

immediately linked to economic, social, cultural, or
political situations.!”!

The cases reviewed above demonstrate the great strides
that courts in East Africa are making in promoting sustainable
development in East Africa. The initial seeds have been sown,
but more work still lies ahead to ensure that courts become true
bastions of justice and champions for sustainable development.

Among the steps that need to be taken are enhanced train-
ing and capacity building for the judiciary. Environmental law
is a fairly recent branch of law. It was only introduced in law
schools after a good number of the judges currently working in
East Africa had already graduated. Even after the subject was
introduced, it was an elective rather than a required subject.
Consequently, not many judges have academic knowledge and
experience in environmental law. It is therefore critical that, as
called for by the Global Judges’ Symposium on the Rule of Law
and Sustainable Development,'’? capacity building programs on
environmental law be mounted for members of the judiciary. In
Uganda and Kenya, commendable efforts have been made both
by UNEP under the Partnership for Development of Environ-
mental Law in Africa program and by local civil society orga-
nizations!”® to organize colloquia for judges on environmental
law. The efforts in Tanzania on this front are still minimal.!”*
With the establishment of judicial training institutes in East
Africa,!” training on environmental law should be entering
the mainstream and made continuous so as to ensure that judi-
cial officers keep abreast of the latest developments in the field
of environmental law and thus are better able to make sound
decisions.
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The three East African countries follow the doctrine of
stare decisis and judicial precedent, where decisions of previous
superior courts are binding on inferior tribunals. To be effec-
tive, this process requires a functioning legal reporting system.
The status of law reporting in East Africa is, however, very
weak. Kenya leads with commendable efforts by the National
Council for Law Reporting.!7¢ It has produced a volume of land
and environmental reports, containing landmark environmental
judgments in Kenya from 1909 to 2006.!7” This program should
be emulated in all three countries to provide easy reference and
a dedicated law reporting process on environmental cases, and
to help develop a sound body of environmental jurisprudence in
East Africa.

There is also need to modernize courts generally to increase
their effectiveness. The information superhighway has yet to
reach the courts in East Africa. They are still traditional and
largely archaic institutions. To reap the benefits of informa-
tion technology, modernization of judiciaries by introduction
of computers, stenographers to record court proceedings, and
internet connection would greatly enhance the performance of
these courts. The effectiveness of the judiciary will also depend
to a large degree on its independence and freedom from political
interference, especially by the executive branch, and its fidelity
to the rule of the law.
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