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Sustainable	Development	Law	&	Policy	publishes	a	Cli-
mate	Law	Reporter	each	year	with	the	goal	of	providing	a	
default	tool	for	practitioners	and	academics	to	gauge	the	

current	state	of	climate	law.		We	have	sought	out	articles	for	this	
issue	that	give	as	complete	a	snapshot	as	possible	of	the	increas-
ingly	amorphous	realm	of	climate	law.		There	is	no	doubt	that	
after	 the	UNFCCC	negotiations	 in	Copenhagen,	 international	
climate	law	is	at	somewhat	of	a	loss—we	hope	to	provide	some	
clarity	through	an	evaluation	of	the	Copenhagen	Accord	and	its	
potential	impacts	moving	forward.

Also	 at	 the	 international	 level,	 our	 authors	 provide	 an	
assessment	of	the	UNFCCC	provisions	employed	in	Copenha-
gen,	an	in	depth	evaluation	of	the	current	international	offsets	
mechanisms	in	place	under	the	Kyoto	Protocol,	and	a	look	at	one	
of	the	major	players	in	this	political	game:	China.

On	the	domestic	side,	one	author	provides	suggestions	on	
how	simple	policy	mechanisms	can	help	 to	 implement	decid-
edly	advanced	geoengineering	responses	to	global	warming,	and	
another	gives	the	industry	perspective	on	the	U.S.	Environmen-
tal	Protection	Agency’s	proposed	tailoring	rule	on	the	preven-
tion	of	significant	deterioration.		

SDLP	is	proud	to	present	the	2010	Climate	Law	Reporter	
and	looks	forward	to	continuing	to	provide	a	forum	for	climate	
law	 and	 policy	 analysis	 on	 an	 annual	 basis,	 through	 the	 UN	
negotiations	in	Cancún	in	December	of	this	year,	and	beyond.
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intRoDuctoRy commentS: the cuRRent State 
of climate change law
by Michael B. Gerrard*

The	three	words	that	best	characterize	the	current	state	of	
climate	change	law	are	fragmentation,	uncertainty,	and	
insufficiency.

Almost	 everyone	 who	 takes	 climate	 change	 seriously	
believes	that	comprehensive	federal	legislation	is	needed.		Presi-
dent	Obama	and	the	majority	leadership	of	the	House	and	the	
Senate	agree,	but	regional	politics,	massive	lobbying	by	various	
interest	groups,	and	partisan	posturing,	have	combined	to	form	
an	almost	impenetrable	bramble	bush.		The	legislative	journey	
may	 have	 begun	 with	 a	 rational	 plan,	 but	 to	 accumulate	 the	
necessary	votes,	important	elements	are	cast	aside	and	dreadful	
provisions	are	added.		As	I	write	this	in	mid-March	2010,	I	do	
not	know	if	a	bill	will	reach	the	President’s	desk	and,	if	it	does,	
whether	it	will	have	any	potency.

Meanwhile,	existing	legal	tools	are	being	hurled	at	the	prob-
lem.		They	were	all	designed	for	tasks	other	than	solving	global	
climate	change;	some	are	federal,	some	are	state,	some	are	local.		
Adding	them	all	up	reveals	some	overlap,	even	more	gaps,	and	
precious	little	coordination.		Hence	the	fragmentation.

The	future	course	of	all	this	is	unknown.		Empowered	by	the	
U.S.	Supreme	Court’s	landmark	2007	decision	in	Massachusetts 
v. EPA	and	by	the	2009	inauguration	of	a	sympathetic	president,	
the	U.S.	Environmental	Protection	Agency	is	moving	forward	
with	its	best	existing	tools,	disparate	portions	of	the	Clean	Air	
Act,	to	regulate	what	it	can.		Opponents	are	lobbing	legislative	
and	litigation	grenades	in	the	path;	some	may	be	duds,	but	all	are	
scary.		Thus	industries,	both	clean	and	dirty,	cannot	plan	because	
they	cannot	see	the	road	ahead.		Hence	the	uncertainty.

Any	legislative	outcome	that	is	plausible	in	the	near	term	
will	achieve	far	less	greenhouse	gas	(“GHG”)	emissions	reduc-
tion	than	the	scientists	tell	us	is	needed	to	avoid	serious	climate	
consequences.		The	existing	legal	tools	fall	even	shorter	of	the	
mark.		Almost	all	of	these	efforts	are	focused	on	mitigation	of	
emission	levels;	none	seriously	grapples	with	adaptation	to	the	

* Michael B. Gerrard is Andrew Sabin Professor of Professional Practice and 
Director of the Center for Climate Change Law at Columbia Law School.

climate	change	that	is	coming,	or	with	governance	of	the	geoen-
gineering	schemes	that	will	surely	be	proposed	as	bad	climate	
events	accelerate.		Hence	the	insufficiency.

If	 there	is	a	ray	of	light,	 it	 is	 in	the	area	of	energy.	 	This	
matters,	since	80%	of	U.S.	GHG	emissions	come	from	fossil	
fuel	combustion.1		Congress	has	not	enacted	a	major	new	envi-
ronmental	statute	since	1990,	but	it	manages	to	pass	new	energy	
bills	every	two	or	three	years.		Thus	we	have	major	new	incen-
tives	for	energy	efficiency	and	renewable	energy,	and	even	more	
may	be	coming	soon,	even	if	comprehensive	climate	legislation	
remains	stalled.		Many	brilliant	minds	are	also	at	work	in	pri-
vate	enterprises	devising	energy	solutions;	those	who	succeed	
stand	to	become	the	next	billionaires.	 	 	States	and	cities	have	
been	especially	vigorous	laboratories	of	innovation,	and	some	
of	the	techniques	they	have	devised,	such	as	renewable	portfolio	
standards	and	green	building	codes,	can	make	a	real	difference,	
especially	if	expanded	nationally.

The	rest	of	the	world	is	waiting	for	the	U.S.	tumult	to	sub-
side.		Though	China	has	overtaken	the	U.S.	as	the	largest	GHG	
emitter,	the	U.S.	is	still	responsible	for	the	largest	portion	of	the	
GHGs	that	have	accumulated	in	the	atmosphere.		It	is	difficult	for	
leaders	abroad	to	adopt	strong	climate	controls	when	the	biggest	
historic	emitter	still	hasn’t.		It	is	too	much	to	expect	Congress	
to	remove	all	the	fragmentation,	uncertainty	and	insufficiency	in	
one	swoop,	but	the	need	for	real	progress	is	urgent.

Endnotes:
1	 	U.S.	Environmental	Protection	Agency,	2010	Draft	U.S.	Greenhouse	Gas	
Inventory	Report,	ES-5	-	ES-6,	(Mar.	2010),	available at	http://www.epa.gov/
climatechange/emissions/downloads10/US-GHG-Inventory-2010-Chapter-
Executive-Summary.pdf.
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InTroducTIon

Rarely	has	as	much	anticipation	accompanied	an	interna-
tional	meeting	than	swirled	around	the	15th	Conference	
of	 the	Parties	of	 the	United	Nations	Framework	Con-

vention	on	Climate	Change	(“UNFCCC”),	also	known	as	 the	
Copenhagen	Summit	in	honor	of	the	city	where	it	was	held	in	
December,	2009.	The	announcements	 in	early	November	that	
President	Barack	Obama	and	Premier	Wen	Jiabao	would	attend	
the	conference	turned	an	important	climate	negotiation	into	an	
enormous	summit	featuring	most	of	the	world’s	leaders.	Along	
with	 these	 leaders,	upwards	of	40,000	participants	 from	civil	
society,	the	private	sector,	and	governments	sought	to	shoehorn	
their	way	into	the	conference	center.

Rarely,	too,	has	so	much	fanfare	accompanied	so	little	sub-
stance.	Although	many	in	 the	United	States	heralded	the	out-
come	as	a	diplomatic	success	that	freed	the	climate	issue	from	
the	chains	of	an	unworkable	UN	process,	by	almost	any	measure	
the	Copenhagen	summit	has	to	be	viewed	as	a	disappointment.	
Rather	than	a	detailed,	binding	framework	for	furthering	global	
climate	cooperation,	the	parties	left	Copenhagen	with	a	general	
political	statement	that	privileges	the	voluntary	actions	of	states	
and	devalues	 the	 role	of	 international	 law	and	global	climate	
governance.

The	result	was	not	a	negotiation	over	targets	or	actions,	but	a	
series	of	unilateral	press	releases,	with	each	country	announcing	
what	it	is	willing	to	do	to	mitigate	climate	change.	The	poten-
tial	give-and-take	that,	in	theory	at	least,	is	one	of	the	hallmarks	
of	international	negotiations	was	relevant	only	to	the	modalities	
of	climate	finance,	adaptation,	 technology	 transfer,	 reporting,	
and	verification.	Even	with	 these	 issues,	 precious	 little	 com-
promise	or	 leadership	was	apparent,	and	 little	was	ultimately	
accomplished.

There	is	plenty	of	blame	to	go	around.	Rather	than	mark-
ing	 the	 United	 States’	 triumphant	 return	 to	 international	 cli-
mate	negotiations	with	strong	leadership	in	unifying	the	world	
around	shared	bold	action,	the	Obama	Administration	offered	
only	modest	targets	and	never	moved	from	them	throughout	the	
two	weeks.	Nor	did	any	other	major	emitting	country	strengthen	
its	mitigation	actions	during	the	negotiations.	Instead	of	partici-
pating	in	a	discussion	over	what	mitigation	targets	 industrial-
ized	countries	 should	 take,	 the	United	States	drew	 its	 line	 in	
the	sand	around	the	extent	to	which	large	developing	countries	
would	allow	their	mitigation	actions	to	be	monitored,	reviewed	
or	verified	(“MRV’d”).	While	maintaining	a	central	 focus	on	
this	issue,	the	United	States	essentially	refused	to	budge	on	most	

other	issues	(with	the	arguable	exception	of	financing,	which	is	
discussed	below).

Ultimately,	the	Copenhagen	Accord	seems	as	much	a	capit-
ulation	as	a	compromise.	The	Accord	reflects	the	United	States’	
preferred	“pledge	and	review”	approach;	each	country	that	asso-
ciates	with	the	Accord	is	expected	to	make	some	commitment	
to	mitigate	climate	change.	This	was	not	a	negotiating	victory	
except	in	the	sense	that	the	United	States	was	not	forced	to	take	
on	 any	 legally	 binding	 obligations	 in	 the	 absence	 of	 similar	
developing	country	commitments.	Although	developing	coun-
tries	had	 to	drop	 their	desire	 for	a	Kyoto-like	agreement	 that	
would	hold	only	industrialized	countries	to	binding	targets,	the	
net	result	was	that	no	one	would	be	subject	to	binding	targets.	
The	United	States,	China,	and	India	could	all	claim	success,	but	
the	environment	was	the	clear	loser.	India	and	China	did	agree	to	
more	reporting	requirements	but	virtually	no	international	moni-
toring	or	verification	of	their	commitments.	Also	lost	was	any	
schedule	for	negotiating	a	binding	legal	agreement.

Only	 twelve	 paragraphs	 long,	 the	 Copenhagen	 Accord	
could	nonetheless	mark	a	substantial	realignment	of	global	cli-
mate	governance.	To	be	sure,	the	long-term	ramifications	of	the	
Copenhagen	Accord	are	not	yet	certain,	but	some	initial,	 ten-
tative	conclusions	can	be	reached	about	 the	direction	that	 the	
Copenhagen	Accord	seems	to	lead	us	in	global	climate	gover-
nance.	After	describing	what	exactly	the	Copenhagen	Accord	
does	and	does	not	do,	this	article	will	lay	out	some	initial	impli-
cations	for	international	climate	law	and	governance.

The road To copenhagen

The	Copenhagen	negotiations	were	formally	convened	as	
the	Fifteenth	Conference	of	the	Parties	(“CoP”)	to	the	UNFCCC1	
and	the	Fifth	Session	of	the	Meeting	of	the	Parties	to	the	Kyoto	
Protocol.2	The	UNFCCC,	signed	in	1992,	sets	forth	the	broad	
framework	for	international	climate	governance,	including	the	
overall	objective,	principles,	and	institutional	structure	for	inter-
national	cooperation	with	respect	to	climate	change.3	The	United	
States,	as	well	as	almost	every	other	country	of	 the	world,	 is	
a	party	to	the	UNFCCC,	which	is	widely	understood	to	set	no	
binding	 targets	or	 timetables	 for	 reduction	of	greenhouse	gas	
emissions.	The	Kyoto	Protocol,	negotiated	in	1997,	on	the	other	

implicationS of the copenhagen accoRD foR 
global climate goveRnance
by David Hunter*

* David Hunter is assistant professor and director of the Program on Interna-
tional and Comparative Environmental Law at the American University Wash-
ington College of Law.  He is also the director of AU’s Washington Summer 
Session on Environmental Law.
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hand	provides	for	clear	targets	and	timetables	for	industrialized	
countries	that	are	parties.	President	Clinton	signed	the	Protocol,	
but	it	was	subsequently	repudiated	by	President	Bush	in	2001.	
The	Protocol	 entered	 into	 force	without	U.S.	participation	 in	
2005.4	Under	the	Kyoto	Protocol,	the	European	Union	and	other	
industrialized	countries	agreed	to	reduce	their	greenhouse	gas	
(“GHG”)	emissions	an	average	of	five	percent	below	1990	lev-
els.5	These	reductions	are	to	be	achieved	during	the	years	2008-
2012,	known	as	 the	first	 reporting	period.6	The	Protocol	also	
established	an	elaborate	“cap-and-trade”	system	to	reduce	the	
costs	of	compliance	through	the	creation	of	a	market	for	GHG	
emission	reductions—the	so-called	carbon	market.

the bali woRk plan

Recognizing	 that	 the	 first	
reporting	period	under	the	Kyoto	
Protocol	would	end	in	2012,	the	
global	 community	 worked	 for	
several	years	to	set	forth	a	nego-
tiating	plan	that	would	build	on	
the	 Kyoto	 Protocol,	 bring	 the	
United	States	back	into	the	UN	
process	 for	 addressing	 climate	
change,	 and	 outline	 the	 future	
obligations,	 if	 any,	 of	 devel-
oping	 countries.	 These	 efforts	
culminated	 in	 2007	 when	 the	
parties	 to	 the	Framework	Con-
vention	agreed	 to	 the	 so-called	
Bali	Road	Map—a	roadmap	 to	
Copenhagen.7	 The	 Bali	 Road	
Map	is	comprised	of	several	for-
ward-looking	decisions,	includ-
ing	(1)	a	timetable	with	a	2009	
deadline	for	negotiating	further	
commitments	 of	 those	 parties	
that	have	adopted	an	emissions	
cap	 under	 the	 Kyoto	 Protocol	
(called	“Annex	I	Parties”),8	(2)	
a	 decision	 operationalizing	 the	
Adaptation	Fund	 that	had	been	
created	under	 the	Kyoto	Proto-
col	and	was	critical	for	developing	country	participation,9	(3)	a	
compromise	on	what	to	include	in	the	review	of	the	adequacy	of	
the	Kyoto	Protocol	as	required	under	Article	9,10	and	(4)	the	Bali	
Action	Plan.11	The	Bali	Action	Plan	set	out	an	ambitious	frame-
work	for	negotiating	a	post-Kyoto	agreement	with	binding	com-
mitments	on	all	parties.	The	parties,	including	the	United	States	
and	most	other	major	countries	in	the	world,	agreed	to	launch	
a	“comprehensive	process”	for	achieving	a	“shared	vision	for	
long-term	cooperative	action,	including	a	long-term	global	goal	
for	emission	reductions.”12	That	process	was	intended	to	culmi-
nate	in	an	agreement	at	Copenhagen.

The	Bali	Action	Plan	further	enumerated	a	number	of	top-
ics	 for	 “consideration”	during	 the	negotiations,	 including:	 (i)	

“measurable,	reportable	and	verifiable”	commitments,	including	
quantified	emissions	limitations,	by	all	developed	countries;	and	
(ii)	 nationally	 appropriate	 mitigation	 actions	 (“NAMAs”)	 by	
developing	country	Parties,	“supported	and	enabled	by	technol-
ogy,	financing	and	capacity-building,	in	a	measurable,	report-
able	and	verifiable	manner.”13	Thus,	 in	 the	Bali	Action	Plan,	
all	developed	countries	(including	the	United	States)	agreed	to	
negotiate	commitments	that	would	include	further	binding	caps	
on	emissions.	For	their	part,	all	developing	countries	(includ-
ing	China	and	India)	agreed	to	negotiate	NAMAs	to	reduce	the	
threat	of	climate	change.	The	developing	countries	did	not	com-
mit	to	negotiating	caps	on	emissions,	but	did	commit	to	nego-
tiations	over	taking	actions	of	some	indeterminate	nature.	Other	
provisions	 in	 the	 Bali	 Action	 Plan	 committed	 the	 parties	 to	

negotiate	positive	incentives	for	
reducing	emissions	from	defor-
estation	 and	 forest	 degradation	
(“REDD”)	in	developing	coun-
tries,14	 enhanced	 actions	 for	
adaptation,15	 technology	devel-
opment	and	transfer,16	and	inter-
national	 financial	 support	 for	
responding	to	climate	change.17

The	Bali	Action	Plan	com-
mitted	 both	 the	 United	 States	
and	 developing	 countries	 to	
negotiating	a	post-Kyoto	agree-
ment	 with	 some	 form	 of	 bind-
ing—or	 at	 least	 measurable,	
reportable,	 and	 verifiable—
commitments.	Under	 the	 terms	
of	 the	 Bali	 Action	 Plan,	 the	
agreement	 was	 to	 be	 negoti-
ated	by	the	Fifteenth	CoP	of	the	
UNFCCC	in	December,	2009	in	
Copenhagen.	 The	 Bali	 Action	
Plan	 set	 forth	 the	priorities	 for	
the	Copenhagen	negotiators	and	
all	of	the	elements	are	reflected	
to	some	extent	in	the	Copenha-
gen	Accord.

The	track	from	Bali	to	Copen-
hagen	was	a	roller	coaster	ride	of	expectations.	The	inauguration	
of	the	Obama	Administration,	for	example,	gave	new	hope	that	
an	era	of	U.S.	exceptionalism	and	isolation	with	respect	to	cli-
mate	change	had	ended,	yielding	to	greater	U.S.	willingness	to	
accept	binding	international	targets	for	GHG	reductions.	Indeed,	
the	Obama	Administration	placed	climate	change	on	the	top	of	
its	domestic	 legislative	agenda	with	 the	hopes	 that	economy-
wide	emission	targets	passed	by	the	U.S.	Congress	could	form	
the	basis	for	international	commitments	at	Copenhagen.18	Even	
before	 his	 inauguration,	 Obama	 signaled	 to	 the	 international	
community	his	intention	to	engage	in	meaningful	climate	nego-
tiations	by	publicly	endorsing	federal	cap-and-trade	legislation	
with	 targets	 for	 reducing	current	emissions	 to	1990	 levels	by	

Rather than a detailed, 
binding framework 

for furthering global 
climate cooperation, the 
parties left Copenhagen 
with a general political 
statement that privileges 

the voluntary actions 
of states and devalues 

the role of international 
law and global climate 

governance.
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2020,	and	eighty	percent	reductions	from	1990	levels	by	2050.19	
In	the	end,	the	Obama	Administration’s	international	position	
would	remain	tethered—some	would	say	held	hostage—to	the	
prospects	of	climate	legislation	in	the	U.S.	Congress.

As	the	prospects	were	turning	positive	in	the	United	States,	
other	countries	began	to	announce	their	positions	with	respect	to	
the	Copenhagen	negotiations.	Europe	agreed	to	reduce	emissions	
by	30%	from	1990	levels	if	there	was	an	agreement	reached	by	
all	major	countries,	but	would	otherwise	reduce	emissions	only	
20%.	At	the	December	2008	negotiations	in	Poznan,	develop-
ing	countries,	too,	proposed	a	wide	range	of	commitments	that	
were	generally	seen	as	signaling	their	willingness	to	take	serious	
mitigation	steps.	Among	these	2008	proposals:	China	promised	
to	reduce	its	energy	intensity	by	twenty	percent	by	2020;	Bra-
zil	committed	to	cut	its	deforestation	rate	by	seventy	percent	by	
2017	(resulting	in	a	thirty	to	forty-five	percent	reduction	in	the	
country’s	GHG	emissions);	Mexico	pledged	to	cut	its	emissions	
by	fifty	percent	by	2050;	South	Africa	committed	to	capping	its	
GHG	emissions	by	2025	and	working	toward	a	decline	thereaf-
ter;	and	Kazakhstan	announced	a	decision	to	join	Annex	I	of	the	
Kyoto	Protocol	and	reduce	emissions	to	1992	levels	by	2012.20	
These	 developing	 country	 pledges	 were	 premised	 on	 access	
to	expanded	financing	and	technology	from	the	industrialized	
countries.

More	problematic	was	the	form	of	any	international	agree-
ment.	 Most	 observers	 initially	 assumed	 that	 the	 Copenhagen	
negotiations	would	result	in	an	amended	or	revised	Kyoto	Pro-
tocol.		The	United	States	is	not	a	party	to	the	Kyoto	Protocol,	
however,	and	consistently	opposed	any	suggestion	that	it	would	
agree	to	anything	that	even	looked	like	the	Protocol.	Many	cli-
mate	advocates	nonetheless	hoped	for	a	new	binding	“Copenha-
gen	Protocol”	that	imported	most,	but	not	all,	parts	of	the	Kyoto	
Protocol,	giving	 the	United	States	some	political	cover	while	
maintaining	the	basic	components	of	the	Kyoto	carbon	market.		
This	offered	a	 relatively	clean	solution,	but	 it	would	become	
clear	in	Copenhagen	that	the	Obama	Administration,	emphasiz-
ing	a	lack	of	support	in	the	U.S.	Senate,	would	not	seriously	con-
sider	such	an	option.	Moreover,	such	an	approach	left	open	the	
question	of	how	to	incorporate	“measurable,	reportable	and	veri-
fiable”	commitments	from	developing	countries,	which	resisted	
making	such	commitments	in	a	legally	binding	instrument.

The	leading	alternative	option	to	a	binding	Protocol	was	to	
implement	the	Copenhagen	agreements	through	a	series	of	deci-
sions	by	the	Conference	of	the	Parties	(“CoP”)	to	the	UNFCCC.		
This	would	not	 require	 ratification	by	any	of	 the	parties,	 but	
the	legal	status	of	CoP	decisions	was	open	to	question.		Such	
decisions	do	not	fit	into	the	traditional	sources	of	international	
law	and	they	may	not	be	viewed	as	binding	in	many	national	
jurisdictions.		A	U.S.	appeals	court,	for	example,	has	found	that	
CoP	decisions	made	under	the	Montreal	Protocol	are	not	part	
of	domestic	law	and	do	not	have	to	be	implemented	by	the	U.S.	
Environmental	Protection	Agency.21

One	 variation	 was	 Australia’s	 pledge-and-review	 pro-
posal.		Patterned	loosely	after	the	way	tariff	schedules	are	cre-
ated	under	the	World	Trade	Organization,	each	country	would	

be	asked	to	make	some	kind	of	commitment	based	on	factors	
such	as	their	economic	status	and	their	historical	contribution	to	
climate	change.		In	this	way,	industrialized	countries	would	be	
expected	to	accept	mandatory	emissions	caps,	while	develop-
ing	countries	might	choose	from	a	wide	range	of	policy	options,	
including	energy	intensity	targets,	sectoral	targets,	or	promises	
to	create	certain	policies.22	Unclear	in	these	proposals	was	how	
or	whether	the	pledges	would	be	mutually	binding	and	how	the	
transfer	of	Northern	financial	and	technological	support	would	
be	aligned	with	the	diversity	of	Southern	commitments.		Devel-
oping	 countries	 were	 unlikely	 to	 make	 any	 significant	 com-
mitments	 without	 the	 binding	 promise	 of	 Northern	 financial	
support,	and	the	North	was	unlikely	to	make	financial	commit-
ments	without	knowing	what	the	pledges	would	be.

The	long-awaited	proposal	by	the	United	States	released	in	
early	May	2009	was	deliberately	ambiguous,	referring	vaguely	
to	an	“implementing	agreement”	that	would	“allow	for	legally-
binding	approaches.”23		This	language	essentially	left	open	the	
form	and	binding	nature	of	any	Copenhagen	agreement,	to	be	
decided	at	a	later	time.		With	only	six	months	left	until	Copen-
hagen,	wide	divisions	still	remained	over	the	basic	form	of	the	
negotiations—and	time	was	running	short.

President	 Obama’s	 Administration	 seemed	 to	 be	 work-
ing	hard	for	an	agreement,	holding	bilateral	summits	with	both	
China	and	India.24	The	broad	agenda	for	both	summits	placed	
climate	change	cooperation	high	on	the	list.	Subsequently,	when	
President	Obama	announced	that	he	would	attend	the	Copenha-
gen	Summit	(followed	closely	by	similar	announcements	from	
the	leaders	of	both	China	and	India),	many	observers	believed	
an	agreement	had	already	been	reached	among	these	key	coun-
tries.	Why	else	would	these	leaders	risk	their	political	capital	
in	 showing	up	at	Copenhagen?	World	 leaders	 typically	show	
up	 for	 photo	 opportunities	 at	 international	 summits,	 not	 for	
negotiations.

As	 Copenhagen	 approached,	 countries	 began	 to	 position	
themselves	 more	 clearly	 for	 the	 upcoming	 negotiations—but	
the	public	signals	 remained	 largely	mixed.	The	United	States	
announced	they	would	accept	targets	of	17%	reductions	from	
2005	 levels	 by	 2050	 and	 80%	 reductions	 by	 2050.25	 This	
matched	 the	 reductions	 set	 forth	 in	 the	 proposed	 legislation	
working	its	way	through	the	U.S.	Senate.	Europe	reaffirmed	its	
commitments	to	cut	30%	from	1990	levels	by	2020	if	a	universal	
agreement	could	be	reached.26	Most	importantly,	major	devel-
oping	countries,	including	eventually	Brazil,	China,	and	India	
all	agreed	to	at	least	some	specific	mitigation	actions.

Despite	these	encouraging	announcements,	as	Copenhagen	
neared,	no	agreement	among	key	countries	had	emerged	over	
the	form	and	status	of	the	agreement.	In	fact,	hopes	for	a	legally	
binding	agreement	dimmed	considerably	when	countries	par-
ticipating	in	the	November,	2009	Asia	Pacific	Economic	Coop-
eration	meeting	announced	that	Copenhagen	should	result	in	a	
“political”	deal	only.	As	Copenhagen	opened,	many	observers	
believed	that	such	a	political	agreement—with	a	firm	deadline	
for	negotiating	a	future	legally	binding	agreement—was	the	best	
that	could	be	hoped	for.
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at copenhagen

The	first	week	of	the	Copenhagen	negotiations	proved	to	be	
contentious	with	little	progress	made	even	on	the	basic	issue	of	
what	form	the	agreement(s)	should	take.	The	nation	of	Tuvalu	
demanded	discussion	on	a	 single,	 legally	binding	agreement.	
China	and	other	developing	countries	adamantly	opposed	 the	
proposal,	 wanting	 to	 pursue	 the	 “two-track”	 approach:	 addi-
tional	binding	commitments	for	developed	countries	under	the	
Kyoto	Protocol	and	nonbinding	actions	 for	developing	coun-
tries	 pursuant	 to	 Decisions	 of	 the	 parties	 or	 by	 other	 means.	
The	United	States	opposed	both	Tuvalu	and	China’s	positions	
because	both	would	require	U.S.	participation	in	an	agreement	
essentially	patterned	after	the	Kyoto	Protocol.	In	the	meantime,	
a	leak	of	a	draft	“Danish	Agreement,”	intended	as	the	negoti-
ating	text	for	a	non-binding,	political	agreement	was	met	with	
widespread	acrimony,	particularly	from	developing	countries.	A	
new	coalition	of	Brazil,	South	Africa,	India,	and	China	(quickly	
dubbed	the	“BASIC”	countries)	called	for	continuation	of	the	
Kyoto	Protocol	with	stronger	commitments	and	a	binding	U.S.	
mitigation	target,	coupled	with	financial	and	technical	support	
for	voluntary	developing	country	mitigation	actions.	With	no	
clear	consensus	on	even	the	most	basic	structure	of	the	agree-
ment,	negotiators	appeared	to	be	waiting	for	the	Heads	of	State	
to	arrive	in	the	second	week.

The	Heads	of	State	arrived,	but	with	few	answers	or	solu-
tions.	After	all	of	the	speeches	were	completed,	no	agreement	
was	evident.	It	was	clear	the	United	States	would	be	taking	a	
hard	 line	 and	 offering	 little	 compromise.	 President	 Obama’s	
well-publicized	 intervention	 into	 the	 meeting	 of	 the	 BASIC	
countries	would	ultimately	lead	to	the	agreement	on	the	Copen-
hagen	Accord,	but	his	haste	to	control	the	public	messaging	for	
a	domestic	audience	by	announcing	 the	agreement	 in	a	press	
conference	 meant	 that	 the	 Accord	 would	 be	 met	 with	 anger	
and	frustration	from	many	negotiators.	Although	some	agree-
ment	was	arguably	better	than	none,	the	Accord	left	many	issues	
unanswered.

The copenhagen accord

The	Copenhagen	Accord	is	a	non-binding	political	agree-
ment.	It	is	not	a	treaty	nor	did	the	parties	intend	in	any	way	to	
be	legally	bound	to	the	commitments	in	the	Accord.	As	a	politi-
cal	declaration	with	widespread	acceptance,	 it	 can	 rightly	be	
labeled	a	form	of	soft	law—but	that	label	adds	little	to	the	dis-
cussion	of	the	impact	of	the	Accord.	Its	impact	will	have	less	to	
do	with	whether	it	is	legally	binding	(it	is	not),	and	more	to	do	
with	whether	it	is	politically	accepted	as	a	viable	framework	for	
organizing	international	climate	cooperation	moving	forward.27	
If	successful,	the	Accord	could	pave	the	way	for	more	universal	
commitments	that	in	the	future	could	form	the	shape	of	a	more	
legally	binding	set	of	commitments.	This	 section	 looks	more	
closely	at	the	terms	of	the	Copenhagen	Accord.

ShaReD viSion foR long-teRm coopeRative action

As	part	of	the	Bali	Action	Plan,	the	parties,	including	the	
United	 States	 and	 most	 other	 major	 countries	 in	 the	 world,	

agreed	 to	 launch	 a	 “comprehensive	 process”	 for	 achieving	 a	
“shared	 vision	 for	 long-term	 cooperative	 action,	 including	 a	
long-term	global	goal	for	emission	reductions.”28	Much	of	the	
discussion	up	to	and	during	Copenhagen	anticipated	reaching	
a	global	consensus	regarding	clear	timetables	for	when	global	
emissions	and	atmospheric	concentrations	of	GHGs	would	peak.

Unfortunately,	 the	 Accord	 provides	 little	 specificity	 sur-
rounding	 future	 global	 targets	 and	 failed	 to	 advance	 the	 dis-
cussion	much	beyond	what	had	been	achieved	seventeen	years	
before	in	the	UNFCCC.	Under	the	UNFCCC,	the	objective	of	
international	climate	cooperation	has	been	to	“stabilize	green-
house	gas	concentration	in	the	atmosphere	at	a	level	that	would	
prevent	dangerous	anthropogenic	interference	with	the	climate	
system.”29	That	 level	has	 long	been	assumed	to	require	hold-
ing	the	increase	in	global	temperature	below	2	degrees	Celsius.	
Given	recent	developments	in	climate	science,	however,	small	
island	states	and	others	were	pushing	for	a	consensus	commit-
ment	to	limit	long-term	changes	to	less	than	1.5	degrees.	In	the	
Copenhagen	Accord,	 the	countries	agreed	 to	“enhance	[their]	
long-term	cooperative	action	to	combat	climate	change,”	“rec-
ognizing	the	scientific	view	that	the	increase	in	global	temper-
ature	should	be	below	2	degrees	Celsius.”30	They	also	agreed	
that	deep	cuts	in	global	emissions	“are	required	according	to	sci-
ence	.	.	.	with	a	view	to	reduce	global	emissions	so	as	to	hold	
the	 increase	 in	 global	 temperature	 below	 2	 degrees	 Celsius,	
and	take	action	to	meet	 this	objective	consistent	with	science	
and	on	the	basis	of	equity.”31	In	a	compromise	with	those	who	
sought	a	stronger	goal,	 the	countries	called	for	an	assessment	
of	the	Accord	by	2015,	which	would	include	“consideration	of	
strengthening	 the	 long-term	 goal	 referencing	 various	 matters	
presented	by	 the	science,	 including	 in	relation	 to	 temperature	
rises	of	1.5	degrees	Celsius.”32	In	this	way,	the	parties	could	be	
seen	as	not	turning	their	back	completely	on	science-based	calls	
for	stronger	emission	reductions.

the geneRal fRamewoRk foR mitigation

Countries	 that	decide	to	 join	 the	Copenhagen	Accord	are	
required	to	commit	themselves	to	a	climate	mitigation	strategy	
that	they	identify	and	report	publicly	to	the	international	com-
munity.	Countries	are	divided	into	two	categories.	First,	Annex	I	
countries	(i.e.	industrialized	countries	that	were	listed	on	Annex	
I	of	the	UNFCCC)	commit	to	implement	“quantified	economy-
wide	 emissions	 targets	 for	 2020.”33	 These	 commitments	 are	
expected	to	“further	strengthen	the	emissions	reductions	initi-
ated	by	the	Kyoto	Protocol.”34	Second,	non-Annex	I	countries	
(i.e.	 developing	 countries)	 will	 submit	 “mitigation	 actions,”	
which	are	not	further	defined	except	that	they	should	be	in	the	
context	of	sustainable	development.35	Least	developed	countries	
and	small	island	developing	states	“may	undertake	actions	vol-
untarily	and	on	the	basis	of	support.”36	In	addition	and	critically,	
developing	countries	agreed	for	the	first	time	to	provide	national	
reports	of	their	greenhouse	gas	inventories	every	two	years	con-
sistent	with	Article	12.1(b)	of	the	UNFCCC.37	Biannual	report-
ing	was	considered	a	major	concession	by	developing	countries.
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Both	 Annex	 I	 and	 Non-Annex	 I	 countries	 that	 choose	
to	 associate	 with	 the	 Copenhagen	 Accord	 were	 supposed	 to	
announce	their	commitments	by	January	31,	2010.	Those	com-
mitments	are	reported	to	the	UNFCCC	secretariat	and	reported	
on	their	website.38	As	of	March	2010,	approximately	75	countries	
have	made	commitments	under	the	Copenhagen	Accord,	includ-
ing	41	Annex	I	and	34	non-Annex	I	countries.	As	expected,	the	
commitments	vary	considerably,	even	within	each	category	of	
countries.	Many	of	the	Annex	I	commitments	are	conditioned	
on	a	more	ambitious	agreement	in	the	future,	or	in	the	case	of	
the	 United	 States,	 on	 passage	 of	
national	 legislation.	 Develop-
ing	 countries	 also	 took	 varied	
approaches.	Some,	for	example	
South	Africa,	 identified	signifi-
cant	cuts	from	current	“business	
as	usual”	estimates	of	emission	
trajectories	(thus	allowing	their	
emissions	 to	 increase	 but	 less	
than	expected).	Others,	such	as	
India	 and	 China,	 committed	 to	
reducing	 their	 energy	 intensity	
(i.e.	 to	 improving	 their	 emis-
sions	per	unit	output)	but	plac-
ing	no	overall	cap	on	emissions.	
Still	 others,	 like	 the	 Congo	 or	
Brazil,	 listed	 numerous	 sector-
specific	 actions	 or	 goals	 they	
would	 meet.	 Some	 represen-
tative	 examples	 of	 country	
pledges	are	listed	below	on	page	
9-10.

The	 pledges	 under	 the	 Copenhagen	 Accord	 have	 been	
met	with	mixed	response.	On	the	one	hand,	some	value	must	
be	attached	to	getting	so	many	countries	to	commit	publicly	to	
addressing	climate	change—and	many	of	 these	commitments	
are	specific	and	significant.	Overall,	however,	the	aggregation	of	
commitments	does	not	appear	to	get	the	world	close	to	the	levels	
necessary	to	limit	temperature	increases	to	the	2	degree	Celsius	
goal	identified	in	the	Accord.	According	to	the	World	Resources	
Institute:

Existing	pledges	by	developed	countries,	when	added	
together,	could	represent	a	substantial	effort	for	reduc-
ing	Annex	I	emissions	by	2020—a	12	to	19%	reduc-
tion	of	emissions	below	1990	levels	depending	on	the	
assumptions	made	about	the	details	of	the	pledges.	But	
they	still	fall	far	short	of	the	range	of	emission	reduc-
tions—25	to	40%—that	the	[Intergovernmental	Panel	
on	Climate	Change]	notes	would	be	necessary	for	sta-
bilizing	concentrations	of	CO2[equivalent]	at	450	[parts	
per	million],	a	level	associated	with	a	26	to	78%	risk	of	
overshooting	a	2ºC	goal.40

Of	course,	the	Copenhagen	Accord	is	designed	at	least	to	
some	extent	 to	allow	for	changing	commitments	 to	be	added	
over	time.41	Nonetheless,	current	reduction	commitments	were	

disappointing	to	most	observers	and	prompted	repeated	protests	
in	Copenhagen	from,	among	others,	350.org,	which	seeks	com-
mitments	at	a	level	that	will	reduce	long-term	atmospheric	GHG	
concentrations	to	350	parts	per	million.42

monitoRing, RepoRting anD veRification

Ever	since	 the	Bali	negotiations	finished	and	 the	world’s	
attention	shifted	to	Copenhagen,	requirements	for	monitoring,	
reporting,	and	verification	 (“MRV”)	 loomed	among	 the	most	
controversial	and	difficult	 issues.	It	was	clear	that	developing	
countries	would	 agree	 to	 a	wide	 range	of	voluntary	 commit-

ments,	 but	 they	 were	 resistant	
to	any	international	oversight—
i.e.	 any	 MRV	 requirements—
attaching	 to	 those	 voluntary	
commitments.	 On	 the	 other	
hand,	 developing	 countries	
wanted	 MRV	 requirements	 to	
apply	not	only	to	industrialized	
country	 mitigation	 commit-
ments,	but	more	controversially	
to	 their	 commitments	of	finan-
cial	 and	 technology	assistance.	
Ensuring	 some	 MRV	 require-
ments	 applied	 to	 the	 develop-
ing	country	NAMAs	was	a	high	
priority	for	industrialized	coun-
tries,	particularly	for	any	actions	
that	would	be	supported	through	
international	 financial	 or	 tech-
nology	assistance.

In	 the	 end,	 developing	
country	 mitigation	 actions	 were	 divided	 into	 two	 categories:	
those	receiving	support	from	developed	countries	and	those	that	
would	be	unsupported.	Unsupported	mitigation	actions	 taken	
by	developing	countries	will	be	subject	only	to	“domestic	mea-
surement,	 reporting	 and	 verification	 the	 result	 of	 which	 will	
be	reported	 through	their	national	communications	every	 two	
years.”43	Developing	countries	are	also	to	provide	“for	interna-
tional	consultations	and	analysis	under	clearly	defined	guide-
lines	that	will	ensure	that	national	sovereignty	is	respected.”44	If	
a	developing	country	chooses	to	seek	international	financing	to	
support	their	mitigation	action,	they	must	subject	their	activity	
“to	international	measurement,	reporting	and	verification.”45	For	
developed	countries,	commitments	both	to	reduce	emissions	and	
provide	financing	will	be	measured,	reported,	and	verified.46	In	
each	of	these	cases,	detailed	guidelines	for	MRV	must	still	be	
determined	in	future	negotiations	under	the	Conference	of	the	
Parties,	a	potentially	difficult	task.

foReStS anD ReDD-pluS

One	 area	 that	 enjoyed	 perhaps	 the	 greatest	 consensus	 in	
Copenhagen	 was	 the	 framework	 for	 reducing	 emission	 from	
deforestation	 and	 forest	 degradation	 (“REDD”).	 Developing	
countries	 saw	 this	 as	 an	 opportunity	 to	 generate	 significant	
amounts	of	 foreign	assistance	and	 investment	 to	 improve	 the	

The result was not a 
negotiation over targets 

or actions, but a series of 
unilateral press releases, 

with each country 
announcing what it is 

willing to do to mitigate 
climate change.
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Appendix	I	-	Quantified	Economy-wide	Emissions	Targets	for	2020

Annex	I	Party Quantified	Economy-wide	Emissions	Targets	for	2020 Base	Year

Australia -5%	up	to	-15%	or	-25%.	Australia	will	reduce	its	greenhouse	gas	emissions	by	25%	on	
2000	levels	by	2020	if	the	world	agrees	to	an	ambitious	global	deal	capable	of	stabiliz-
ing	levels	of	greenhouse	gases	in	the	atmosphere	at	450	ppm	CO2-eq	or	lower.	Australia	
will	unconditionally	reduce	our	emissions	by	5%	below	2000	levels	by	2020,	and	by	up	
to	15%	by	2020	if	there	is	a	global	agreement	which	falls	short	of	securing	atmospheric	
stabilization	at	450	ppm	CO2-eq	and	under	which	major	developing	economies	commit	
to	substantially	restrain	emissions	and	advanced	economies	take	on	commitments	compa-
rable	to	Australia’s.

2000

Canada 17%,	to	be	aligned	with	the	final	economy-wide	emissions	target	of	the	United	States	in	
enacted	legislation.	

2005

EU	and	its	27	Member	
States	(Currently,	not	
all	EU	Member	States	
are	Annex	I	
Parties)

20%/30%.	As	part	of	a	global	and	comprehensive	agreement	for	the	period	beyond	2012,	
the	EU	reiterates	its	conditional	offer	to	move	to	a	30%	reduction	by	2020	compared	to	
1990	levels,	provided	that	other	developed	countries	commit	themselves	to	comparable	
emission	reductions	and	that	developing	countries	contribute	adequately	according	to	their	
responsibilities	and	respective	capabilities.

1990

Japan 25%	reduction,	which	is	premised	on	the	establishment	of	a	fair	and	effective	interna-
tional	framework	in	which	all	major	economies	participate	and	on	agreement	by	those	
economies	on	ambitious	targets.	

1990

Kazakhstan 15% 1992

New	Zealand 10%/20%	New	Zealand	is	prepared	to	take	on	a	responsibility	target	for	greenhouse	gas	
emissions	reductions	of	between	10%	and	20%	below	1990	levels	by	2020,	if	there	is	a	
comprehensive	global	agreement.	This	means:	the	global	agreement	sets	the	world	on	
a	pathway	to	limit	temperature	rise	to	not	more	than	2°	C;	developed	countries	make	
comparable	efforts	to	those	of	New	Zealand;	advanced	and	major	emitting	developing	
countries	take	action	fully	commensurate	with	their	respective	capabilities;	there	is	an	
effective	set	of	rules	for	land	use,	land-use	change	and	forestry	(LULUCF);	and	there	is	
full	recourse	to	a	broad	and	efficient	international	carbon	market.

1990

Norway 30-40%.	As	part	of	a	global	and	comprehensive	agreement	for	the	period	beyond	2012	
where	major	emitting	Parties	agree	on	emissions	reductions	in	line	with	the	2°	C	target,	
Norway	will	move	to	a	level	of	40%	reduction	for	2020.

1990

Russian	Federation 15-25% 1990

United	States	of		
America

In	the	range	of	17%,	in	conformity	with	anticipated	U.S.	energy	and	climate	legislation,	
recognizing	that	the	final	target	will	be	reported	to	the	Secretariat	in	light	of	enacted	legis-
lation.	(The	pathway	set	forth	in	pending	legislation	would	entail	a	30%	reduction	in	2025	
and	a	42%	reduction	in	2030,	in	line	with	the	goal	to	reduce	emissions	83%	by	2050.)

2005
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Appendix	II	-	Nationally	Appropriate	Mitigation	Actions	of	Developing	Country	Parties	(selected	Parties)39

Non-Annex	I	
Party

Nationally	Appropriate	Mitigation	Actions

Brazil •	Reduction	in	Amazon	deforestation	(range	of	estimated	reduction:	564	million	tons	of	CO2eq	in	2020);
•	Reduction	in	“Cerrado”	deforestation	(range	of	estimated	reduction:	104	million	tons	of	CO2eq	in	2020);
•	Restoration	of	grazing	land	(range	of	estimated	reduction:	83	to	104	million	tons	of	CO2eq	in	2020);
•	Integrated	crop-livestock	system	(range	of	estimated	reduction:	18	to	22	million	tons	of	CO2eq	in	2020);
•	No-till	farming	(range	of	estimated	reduction:	16	to	20	million	tons	of	CO2eq	in	2020);
•	Biological	N2	fixation	(range	of	estimated	reduction:	16	to	20	million	tons	of	CO2eq	in	2020);
•	Energy	efficiency	(range	of	estimated	reduction:	12	to	15	million	tons	of	CO2eq	in	2020);
•	Increase	the	use	of	biofuels	(range	of	estimated	reduction:	48	to	60	million	tons	of	CO2eq	in	2020);
•	Increase	in	energy	supply	by	hydroelectric	power	plants	(range	of	estimated	reduction:	79	to	99	million	tons	of	
CO2eq	in	2020);
•	Alternative	energy	sources	(range	of	estimated	reduction:	26	to	33	million	tons	of	CO2eq	eq	in	2020);
•	Iron	&	steel	(replace	coal	from	deforestation	with	coal	from	planted	forests)	(range	of	estimated	reduction:	8	to	
10	million	tons	of	CO2eq	in	2020);
	
These	actions	are	expected	to	lead	to	reductions	of	36.1%	to	38.9%	from	projected	business-as-usual.

China China	will	endeavor	to	lower	its	carbon	dioxide	emissions	per	unit	of	GDP	by	40-45%	by	2020	compared	to	the	
2005	level;	increase	the	share	of	non-fossil	fuels	in	primary	energy	consumption	to	around	15%	by	2020;	and	
increase	forest	coverage	by	40	million	hectares	and	forest	stock	volume	by	1.3	billion	cubic	meters	by	2020	from	
2005	levels.

Congo Listed	33	specific	actions,	including	training	and	education	for	forest	conservation.

India India	will	endeavor	to	reduce	the	emissions	intensity	of	its	GDP	by	20-25%	by	2020	in	comparison	to	the	2005	
level.

Israel Israel	“will	do	its	utmost”	to	reduce	its	CO2	emissions	by	20%	from	a	business-as-usual	projection	primarily	by	
calling	for	a	10%	share	of	renewable	energy	generation	and	20%	reduction	in	electricity	consumption.

Marshall	
Islands

40%	reduction	of	CO2	emissions	below	2009	levels	by	2020.

Mexico Mexico	aims	at	reducing	its	GHG	emissions	up	to	30%	from	projected	business-as-usual	emissions	by	2020,	pro-
vided	the	provision	of	adequate	financial	and	technological	support	from	developed	countries	as	part	of	a	global	
agreement.

South	Africa 34%	reduction	in	projected	business-as-usual	emissions	by	2020.	42%	reduction	in	projected	emissions	by	2025.
Implementation	depends	on	financial	resources,	the	transfer	of	technology	and	capacity	building	support	from	
developed	countries.
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sustainable	management	of	their	forest	resources	and	land-use	
practices.	Developed	countries	recognized	avoided	deforestation	
as	offering	relatively	inexpensive	mitigation	that	could	generate	
cheap	offsets	for	meeting	their	international	reduction	commit-
ments.	Ably	chaired	by	Tony	La	Vina,	the	REDD	negotiations	
had	progressed	in	Copenhagen	to	a	relatively	detailed	proposal	
being	forwarded	for	approval	by	the	parties,	but	the	draft	(like	
many	other	draft	decisions)	was	never	 formally	adopted,	and	
was	instead	preempted	by	the	Copenhagen	Accord.47

The	Copenhagen	Accord	endorsed	REDD	and	called	 for	
“the	immediate	establishment	of	a	mechanism	including	REDD-
plus,	 to	 enable	 the	 mobilization	 of	 financial	 resources	 from	
developed	countries.”48	The	parties	also	agreed	to	provide	addi-
tional	financial	assistance	in	both	the	short-	and	long-term	for	
establishing	REDD	activities.	Such	a	mechanism	will	likely	be	
established	during	the	Mexico	negotiations	planned	for	Novem-
ber	2010,	and	the	existing	draft	text	will	hopefully	form	the	basis	
for	those	REDD	negotiations.

financing anD technology

As	in	all	environmental	negotiations,	the	terms	and	extent	
of	 financial	 support	 from	 developed	 countries	 was	 critical.49	
Secretary	of	State	Hillary	Clinton	made	a	high-profile	announce-
ment	that	the	industrialized	countries	would	collectively	provide	
$10	billion	 in	annual	support	over	 the	near	 term	(2010-2012)	
and	financial	resources	up	to	$100	billion	per	year	by	2020.50	
These	numbers	would	be	enshrined	in	the	Copenhagen	Accord,	
but	 several	critical	questions	 surrounding	finance	 remain:	 (1)	
what	revenue	sources	will	provide	the	promised	financial	sup-
port	for	addressing	climate	change;	(2)	what	institutions	would	
be	used	to	distribute	it;	and	(3)	for	what	purposes	can	the	support	
be	used.

First,	with	respect	to	the	sources	of	funding,	the	Copenha-
gen	Accord	contemplates	that	the	additional	financial	resources	
committed	 to	climate	change	“will	come	from	a	wide	variety	
of	sources,	public	and	private,	bilateral	and	multilateral.”51	Fol-
lowing	Copenhagen,	many	donor	countries	have	clarified	their	
specific	financial	commitments	for	the	period	2010-2012,	with	
commitments	as	of	March	2010	nearing	$25	billion	towards	the	
$30	billion	goal.52	Less	clear	at	this	point	is	where	the	resources	
will	come	from	to	meet	the	$100	billion	per	year	commitment	by	
the	period	2020.	To	this	end,	the	Copenhagen	Accord	announced	
a	“High	Level	Panel”	to	be	established	under	the	Conference	of	
the	Parties	to	study	various	potential	sources	of	revenue	to	meet	
this	 goal.53	 The	 High	 Level	 Panel	 was	 subsequently	 created	
under	the	auspices	of	the	UNFCCC	and	is	expected	to	provide	
its	recommendations	by	the	time	of	the	next	meeting	of	the	Con-
ferences	of	the	Party	in	November,	2010.54	The	Panel	may	con-
sider	both	public	and	private	sources	of	climate	financing;	civil	
society	is	hoping	that	the	Panel	will	consider	and	recommend	
innovative	 sources,	 including	 for	 example:	 taxes	 on	 interna-
tional	financial	transfers	(also	known	as	a	Tobin	Tax);	the	use	of	
Special	Drawing	Rights	under	the	International	Monetary	Fund;	
a	tax	on	bunker	fuels	from	international	aviation	and	maritime	
shipping;	 and	 shifting	 money	 that	 currently	 funds	 fossil	 fuel	

subsidies	towards	climate	mitigation.	Each	of	these	four	poten-
tial	revenue	sources	are	generally	of	a	magnitude	that	could	con-
tribute	significantly	to	meeting	the	committed	target,	but	each	of	
them	also	face	political	hurdles	and	additional	challenges.

The	institutional	structure	for	delivering	the	promised	cli-
mate	finance	 is	 also	yet	 to	be	determined.	The	United	States	
strongly	supports	using	the	World	Bank	and	other	existing	insti-
tutions	as	the	primary	delivery	vehicle	for	climate	finance.	The	
United	States	argues	that	the	Bank	is	an	efficient	and	knowledge-
able	institution	in	delivering	multilateral	assistance,	but	perhaps	
the	more	important	reason	for	U.S.	support	 is	 that	 the	United	
States	 enjoys	dominant	decision	making	power	 in	 the	World	
Bank	(holding	seventeen	percent	of	the	voting	share).	Not	sur-
prisingly,	developing	countries	oppose	the	Bank	and	seek	a	new	
funding	mechanism	with	more	representative	decision	making	
structures.55

The	Accord	does	not	clearly	decide	what	 role	 the	World	
Bank	or	other	existing	institutions	will	play,	but	it	did	announce	
that	a	new	“Copenhagen	Green	Climate	Fund”	(“CGCF”)	will	
be	established	as	“an	operating	entity	of	 the	financial	mecha-
nism	of	the	Convention.”56	The	Fund	cannot	be	formally	estab-
lished	until	the	next	meeting	of	the	Conference	of	the	Parties.	
The	operational	 and	governance	modalities	will	 also	need	 to	
be	negotiated.	The	expectation	is	that	the	governance	structure	
of	the	CGCF	will	have	equal	representation	of	developed	and	
developing	countries.	At	least	this	appears	to	be	the	implication	
from	the	Accord’s	reference	to	adaptation	funding:	“New	multi-
lateral	funding	for	adaptation	will	be	delivered	through	effective	
and	efficient	 fund	arrangements,	with	 a	governance	 structure	
providing	for	equal	representation	of	developed	and	develop-
ing	countries.	A	significant	portion	of	such	funding	should	flow	
through	the	Copenhagen	Green	Climate	Fund.”57

In	 addition	 to	 the	 High	 Level	 Panel	 and	 the	 CGCF,	 the	
Accord	announced	one	further	new	institution	at	least	indirectly	
related	to	financial	support:	a	Technology	Mechanism	“to	accel-
erate	technology	development	and	transfer	in	support	of	action	
on	adaptation	and	mitigation.”58	The	mission,	operating	guide-
lines,	structure,	and	composition	of	the	Mechanism	have	not	yet	
been	clarified.	

Finally,	 details	will	 still	 have	 to	be	negotiated	 regarding	
what	activities	will	be	eligible	for	international	climate	finan-
cial	support.	For	the	most	part,	the	Copenhagen	Accord	was	all	
inclusive:	the	Parties	agreed	to	provide	“[s]caled	up,	new	and	
additional,	predictable	and	adequate	funding	.	.	.	to	enable	and	
support	 enhanced	 action	 on	 mitigation,	 including	 substantial	
finance	to	reduce	emissions	from	deforestation	and	forest	deg-
radation	(REDD-plus),	adaptation,	technology	development	and	
transfer	 and	 capacity-building,	 for	 enhanced	 implementation	
of	 the	Convention.”59	The	Accord	also	promises	a	“balanced	
allocation	between	adaptation	and	mitigation,”	with	priorities	
for	adaptation	funding	to	go	to	“the	most	vulnerable	develop-
ing	countries,	such	as	the	least	developed	countries,	small	island	
developing	States	and	Africa.”60	The	CGCF’s	mission	as	spelled	
out	 in	 the	 Accord	 will	 be	 to	 “support	 projects,	 programmes,	
policies	and	other	activities	in	developing	countries	related	to	
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mitigation	including	REDD-plus,	adaptation,	capacity-building,	
technology	development	and	transfer.”61	The	net	result	is	that	
the	Accord	contemplates	financial	support	for	a	wide	range	of	
climate-related	activities,	but	more	detailed	conditions	on	 the	
use	of	the	funds	must	still	be	negotiated	in	the	next	few	years.	
Indeed,	financing	 is	now	expected	 to	be	a	major	 focus	of	 the	
2010	negotiations	in	Cancun,	Mexico.

ImplIcaTIons For global clImaTe governance

It	 is	 undoubtedly	 too	 soon	 to	 understand	 fully	 what	 the	
long-term	implications	of	the	Copenhagen	Accord	may	be.	The	
Accord	is	only	one	step	in	what	is	a	decades-long	effort	to	fash-
ion	a	comprehensive	and	effective	global	approach	to	climate	
change.	 Although	 the	 Accord	 arguably	 signals	 a	 major	 shift	
away	from	the	global	cap-and-trade	approach	of	the	UNFCCC	
and	the	Kyoto	Protocol,	we	may	find	in	ten	years	that	the	Accord	
simply	shaped	a	process	that	still	led	to	a	system	fundamentally	
shaped	by	the	Protocol’s	cap-and-trade	system.	We	must,	there-
fore,	recognize	that	the	implications	of	the	Accord	will	depend	
as	much	on	what	happens	in	the	next	few	years	of	negotiations	
as	what	happened	at	Copenhagen.	This	is	all	the	more	true,	given	
the	relative	general	nature	of	the	Accord,	the	lack	of	clarity	in	
how	the	Accord	relates	to	the	UNFCCC,	and	the	lack	of	a	clear	
consensus	for	a	way	forward.	Indeed,	the	lack	of	consensus	on	
next	steps	was	particularly	striking	at	Copenhagen;	the	Summit	
ended	with	no	clear	work	plan	for	ensuing	CoP	negotiations	or	
for	the	Secretariat,	resulting	in	an	unprecedented	lack	of	clarity	
over	the	direction	of	future	climate	negotiations.	Although	some	
of	the	uncertainty	has	been	addressed	in	the	months	following	
Copenhagen,	 the	 long-term	direction	of	 the	post-Copenhagen	
climate	regime	is	still	unclear.	With	these	caveats	firmly	in	mind,	
this	article	ventures	some	potential	implications	of	the	Copenha-
gen	negotiations	for	the	future	of	global	climate	governance.

the thReat to a negotiateD, Science-baSeD 
appRoach

The	 UNFCCC	 and	 Kyoto	 Protocol	 embody	 a	 clear	 top-
down	global	approach	to	addressing	climate	change,	in	which	
(1)	scientists	through,	for	example,	the	Intergovernmental	Panel	
on	Climate	Change	(“IPCC”)	inform	the	negotiators	of	what	cap	
on	global	emissions	is	necessary	to	avoid	the	most	significant	
negative	climate	impacts;	(2)	the	negotiators	agree	to	a	system	
of	 targets	 and	 timetables	 that	 will	 achieve	 the	 science-based	
cap	on	emissions;	(3)	a	global	market-based	system	will	assist	
in	re-allocating	the	cap,	through	such	mechanisms	as	cap-and-
trade	 and	 the	 offset	 market;	 and	 (4)	 compliance	 with	 targets	
and	timetables	will	be	monitored	internationally	and	sanctions	
for	non-compliance	may	be	imposed	by	the	other	parties.	The	
Copenhagen	 Accord	 essentially	 has	 rejected	 such	 a	 science-
driven,	universally	negotiated	and	enforced	system	of	 targets	
and	timetables.	In	its	place,	the	Accord	allows	each	country	or	
group	of	countries	to	make	a	separate	and	potentially	unrelated	
pledge	regarding	its	efforts	to	reduce	climate	change.	Nothing	
in	this	process	of	pledges	suggests	that	the	GHG	reductions	in	
aggregate	will	be	tied	to	a	scientifically	based	analysis	of	what	is	
necessary	to	avoid	significant	climate	impacts.	Indeed,	as	noted	

above,	even	if	every	country	fulfills	its	pledges	under	the	Copen-
hagen	Accord,	reductions	will	still	fall	short	of	what	is	necessary	
to	avoid	significant	climate	disruption.	Also	lost	in	the	Copen-
hagen	Accord’s	“pledge-and-review”	approach	is	that	the	indi-
vidual	country’s	pledges	are	not	openly	negotiated	among	the	
parties.	As	a	result,	little	possibility	exists	to	increase	commit-
ments	through	the	give-and-take	of	negotiations	or	by	publicly	
isolating	a	country	that	is	doing	too	little.	The	net	result	is	that	
overall	commitments	are	likely	to	be	less	than	we	could	expect	
through	a	negotiated	process.

emphaSizing the national level

Associated	with	the	“pledge-and-review”	approach	of	the	
Accord	is	a	shift	in	the	emphasis	of	global	climate	policy	from	
the	international	to	the	national	level.	Rather	than	an	internation-
ally	agreed	set	of	caps,	 the	focus	 is	entirely	on	what	national	
governments	are	willing	to	pledge	publicly	to	support.	The	atten-
tion	is	thus	shifted	to	national	level	decision	making.	This	makes	
explicit	what	many	observers	have	recognized	all	along—that	
what	happens	at	the	international	climate	negotiations	may	be	
less	 important	 to	addressing	global	climate	change	 than	what	
happens	in	the	capitals	of	key	countries.	Indeed,	although	the	
Accord	provides	for	significantly	less	monitoring	and	oversight	
than	 would	 be	 expected	 in	 a	 Kyoto-like	 system	 of	 mutually	
negotiated	and	internationally	accepted	targets	and	timetables,	
even	compliance	with	a	Kyoto-like	system	ultimately	depends	
on	domestic	action	for	compliance.

Perhaps	the	Accord’s	more	explicit	 focus	on	the	national	
level	will	provide	for	more	resources	being	shifted	from	inter-
national	negotiations	 to	building	capacity	 for	national	 imple-
mentation.	 Given	 that	 developing	 countries	 have	 voluntarily	
self-identified	their	mitigation	actions,	we	could	expect	greater	
commitment	to	implementation	and	failure	to	meet	these	individ-
ually-tailored	actions	may	be	more	embarrassing	than	failure	to	
meet	internationally	negotiated	targets.	The	result	could	be	that	
both	donors	and	recipient	governments	may	be	more	inclined	to	
invest	in	implementation	of	the	mitigation	commitments.	If	such	
a	focus	on	the	national	level	can	be	transferred	into	a	long-term	
focus	on	the	difficult	work	of	building	national	capacity,	global	
efforts	to	address	climate	may	benefit.	But	long-term	capacity	
building	does	not	provide	the	promise	of	a	quick	headline	or	the	
excitement	of	international	negotiations.	Funders,	governments,	
and	civil	society	must	resist	the	allure	of	international	negotia-
tions	and	shift	at	least	some	of	their	work	to	the	less	romantic	
drudgery	of	 long-term	 training,	capacity	building,	and	move-
ment	building	at	the	national	level.	If	nothing	else,	anything	that	
shifts	resources	from	talking	to	action	should	be	welcomed	in	
global	climate	policy.

the emeRgence of a pluRaliStic appRoach to 
climate goveRnance

Both	 the	 substance	 of	 the	 Accord’s	 pledge-and-review	
approach	and	the	process	by	which	it	was	negotiated	arguably	
undermine	the	importance	of	the	United	Nations,	particularly	the	
UNFCCC	Secretariat,	in	future	climate	governance.	The	Accord	
was	 ultimately	 negotiated	 outside	 of	 the	 formal	 UNFCCC	
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process,	behind	closed	doors,	with	only	a	handful	of	countries	
present.	For	the	most	critical	part	of	the	negotiations,	only	the	
United	States	and	the	BASIC	countries	(Brazil,	South	Africa,	
India,	and	China)	were	in	the	room—and	those	five	countries	
had	not	been	authorized	by	any	others	to	negotiate	the	Accord.62

This	process	was	heavily	criticized	by	many	other	coun-
tries	and	left	the	parties	wondering	how	the	Accord	fit	with	the	
UNFCCC	or	Kyoto	Protocol.	This	tension	manifested	itself	in	
the	debate	on	the	floor	at	Copenhagen	over	whether	and	how	the	
parties	to	the	UNFCCC	should	recognize	this	document	labeled	
the	Copenhagen	Accord.	Ultimately,	the	UNFCCC	parties	nei-
ther	adopted	nor	endorsed	the	Accord,	instead	simply	“taking	
note”	of	it.	This	meant	the	UNFCCC	Parties	as	a	whole	recog-
nized	that	 the	document	existed,	but	gave	it	no	formal	status.	
This	decision	threatened	the	legitimacy	and	importance	of	the	
Accord	 and	 revealed	 the	 relatively	 weak	 consensus	 that	 sur-
rounded	it.

The	debate	over	the	formal	status	of	the	Accord	revealed	
deeper	tensions	over	the	appropriate	forum	for	negotiating	cli-
mate	governance.	The	Accord	was	seen	as	a	new	path	separate	
from,	and	potentially	dominant	over,	the	UNFCCC	process.	It	
also	revealed	the	weakness	of	the	UN	process,	in	which	under	
the	current	 rules	of	decision	even	a	handful	of	oil-dependent	
states,	for	example,	can	continue	to	disrupt	overall	progress.	To	
some	observers	the	UN	process	is	too	unwieldy	and	too	easily	
held	hostage	by	a	small	number	of	states	to	allow	for	effective	
negotiations.	On	the	other	hand,	the	heavy-handed	approach	by	
just	a	few	states	in	negotiating	and	announcing	the	Accord	also	
arguably	 undermines	 progress	 toward	 reaching	 broad	 global	
consensus	for	long-term	cooperative	action.

The	 potential	 for	 splitting	 off	 a	 new	 negotiating	 pro-
cess	under	 the	Accord	raises	 the	specter	of	a	more	pluralistic	
approach	to	climate	governance,	with	significantly	more	insti-
tutions	 involved	 in	 climate	 policy.	 The	 Accord	 itself	 creates	
three	new	institutions—the	High	Level	Panel	on	Financing,	the	
CGCF,	and	the	technology	mechanism—without	fully	clarify-
ing	their	relationship	with	existing	institutions.	Moreover,	the	
willingness	 to	 negotiate	 the	Accord	outside	of	 the	UNFCCC	
processes	suggests	 that	 in	 the	 future	 the	most	critical	climate	
negotiations	may	take	place	in	meetings	of	the	G-20,	the	Major	
Economies	Forum	(“MEF”),	or	in	bilateral	or	regional	forums.	
The	increase	in	forums	is	not	necessarily	negative,	but	it	does	
raise	additional	challenges	for	ensuring	policy	coherence	and	
integration.	These	alternative	forums	do	not	have	the	broad	par-
ticipation	of	the	UN	process,	potentially	missing,	for	example,	
the	 moral	 voice	 brought	 to	 the	 negotiations	 by	 the	 countries	
hardest	hit	from	climate	change	(the	small	island	states	and	the	
least	developed	countries).	Excluding	these	countries	from	the	
negotiations	may	make	the	negotiations	more	comfortable,	but	
climate	policy	will	likely	suffer.	The	alternative	forums	will	also	
likely	be	less	transparent	and	accessible	to	the	public.	An	elabo-
rate	system	for	civil	society	participation	has	developed	around	
the	climate	negotiations	that	has	until	now	been	largely	lacking	
in	the	G-20,	MEF	or	similar	forums.

The	emergence	from	Copenhagen	of	a	pluralistic	approach	
is	also	evident	in	specific	areas	of	climate	governance.	For	exam-
ple,	Copenhagen	appeared	to	do	little	to	further	the	interests	of	
a	global	carbon	market,	and	in	fact	the	failure	to	make	progress	
on	a	second	reporting	period	under	Kyoto	suggests	that	a	global	
carbon	market	 is	 not	 likely	 in	 the	near	 future.	This	 does	not	
mean	that	we	have	seen	the	end	of	carbon	markets,	however.	On	
the	contrary,	the	carbon	markets	do	not	require	a	global	cap-and-
trade	system	to	flourish.	The	carbon	marketers	were	not	visibly	
upset	with	the	outcome	of	Copenhagen	because	they	know	that	
the	most	important	decisions	for	a	carbon	market	will	be	made	at	
the	national	and	bilateral	level.	For	example,	the	carbon	market’s	
future	depends	mostly	on	whether	the	United	States	establishes	
a	national	cap	on	emissions	and	a	framework	for	integrating	its	
market	with	the	European	emissions	trading	system.	In	addition,	
Europe	and	the	United	States	can	adopt,	through	their	respec-
tive	legislation,	the	necessary	rules	for	creating	an	offset	market	
with	opportunities	for	developing	country	participation.	Thus,	
for	example,	the	United	States	may	adopt	legislation	that	allows	
U.S.	companies	to	purchase	offsets	from	pre-approved	sectors	
of	 specific	 developing	 countries	 (for	 example,	 forest	 credits	
from	Brazil).	In	this	way	the	carbon	market	is	established	and	
maintained	not	by	a	global	set	of	standards	negotiated	under	the	
UNFCCC,	but	by	a	series	of	bilateral	and	regional	agreements,	
creating	an	interconnecting	market	for	emissions	trading	and	the	
purchase	and	sale	of	reduction	credits.	

The	situation	is	similar	with	respect	to	climate	finance	archi-
tecture.	As	noted	above,	the	Copenhagen	Accord	reflected	sig-
nificant	new	commitments	in	financial	transfers	from	the	North	
to	the	South,	but	it	left	open	significant	questions	regarding	the	
future	institutional	architecture	for	managing	these	funds.	Cli-
mate	financial	architecture	is	controversial.	Among	the	recur-
ring	issues	are:	(1)	the	extent	to	which	decision	making	will	be	
controlled	by	the	donor	countries;	(2)	what	conditions,	including	
environmental	and	social	safeguards,	will	be	placed	on	financ-
ing;	(3)	how	the	financing	commitments	will	be	monitored	to	
ensure	that	funds	earmarked	for	climate	financing	are	“new	and	
additional;”	and	(4)	the	extent	to	which	the	UNFCCC	will	set	
policy	 and	 coordinate	 financing.63	 Complicating	 this	 further	
is	 the	multiplicity	of	 institutions	 that	already	address	climate	
finance.	The	World	Bank	itself	administers	the	Climate	Invest-
ment	Funds	(“CIF”),	the	Forest	Carbon	Partnership	Facility,	and	
approximately	a	dozen	other	climate-related	funds,	not	to	men-
tion	the	general	climate	and	energy-related	lending	it	does	under	
its	normal	operations.64	Added	 to	 the	World	Bank’s	climate-
related	activities	are	the	Adaptation	Fund,	the	Global	Environ-
ment	Facility,	the	Clean	Development	Mechanism,	and	a	variety	
of	 national	 and	 regional	 climate-related	 funds.	 For	 obvious	
reasons,	 ensuring	 coordination	 among	 these	 institutions	 and	
between	these	organizations	and	the	UNFCCC	secretariat	was	
a	high	priority.

Unfortunately,	the	Copenhagen	Accord,	itself,	did	little	to	
enhance	coordination,	consolidate	climate	finance	architecture,	
or	answer	any	of	the	related	questions.	In	fact,	 in	announcing	
the	new	Copenhagen	Green	Climate	Fund,	the	parties	added	a	
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new	institution	with	little	operational	clarity.	The	expectation	is	
that	decision	making	at	the	CGCF	will	be	made	by	equal	repre-
sentation	of	developed	and	developing	countries—still	unknown	
is	whether	the	CGCF	will	be	independent	or	operate	under	the	
World	Bank,	what	safeguard	policies	will	attach	 to	 its	opera-
tions,	or	what	will	be	 the	composition	of	 the	CGCF	decision	
making	structure.

The	parties	to	the	Accord	also	established	the	High	Level	
Panel	 for	 climate	 financing,	 but	 in	 so	 doing	 they	 apparently	
missed	an	opportunity	to	provide	for	greater	institutional	coordi-
nation.	The	High	Level	Panel	has	a	relatively	limited	mandate	to	
investigate	new	sources	of	rev-
enue.	 During	 the	 Copenhagen	
negotiations,	 a	 consensus	 had	
been	emerging	for	the	need	of	
such	a	high	level	panel	to	coor-
dinate	 the	myriad	of	financing	
institutions	 and	 to	 ensure	 that	
the	goals	of	the	UNFCCC	were	
being	 efficiently	 advanced.	
This	 greater	 coordinating	 role	
was	 not	 (or	 at	 least	 not	 yet)	
included	in	the	High	Level	Pan-
el’s	mission.

implicationS foR 
inteRnational law

Much	 of	 the	 debate,	 both	
before	 and	 after	 Copenhagen,	
centered	 around	 whether	 the	
parties	would	continue	the	pur-
suit	 of	 legally	 binding	 targets	
and	timetables.	In	the	end,	the	
choice	 to	 accept	 a	 non-bind-
ing	 option	 reflected	 a	 lack	 of	
political	 consensus—not	 over	
whether	 there	 should	 be	 a	 binding	 agreement,	 but	 what	 the	
requirements	should	be	and	to	whom	they	should	apply.		Indeed,	
virtually	every	country	has	endorsed	(and	continues	to	endorse	
after	Copenhagen)	 the	pursuit	of	a	binding	agreement,	but	of	
course	this	did	not	lead	to	any	binding	decision	at	Copenhagen.	
Moreover,	the	parties	excised	(with	the	insistence	of	China	and	
India)	any	language	in	the	Accord	that	would	have	set	a	sched-
ule	for	negotiating	a	binding	agreement	 in	 the	near	future.	 In	
short,	Copenhagen	can	only	be	viewed	as	a	major	set-back	for	
anyone	seeking	a	hard,	binding	agreement.

To	 some	extent,	 however,	 the	 concerns	over	 the	 relative	
“hardness”	 of	 the	 climate	 regime	 may	 be	 too	 formalistic	 an	
inquiry.	We	should	not	 lose	sight	 that	 the	end	goal	of	global	
climate	policy	is	to	take	action	to	reduce	the	risk	of	significant	
climate	disruption	—	it	is	not	to	have	a	binding	agreement.	In	
that	 respect,	 it	 is	helpful	 to	abandon	 the	arcane	discussion	of	
whether	the	Copenhagen	Accord	is	or	is	not	binding	(it	clearly	
is	not),	in	favor	of	a	discussion	of	whether	the	Accord	nonethe-
less	promotes	commitments	and	actions	that	can	be	effectively	

monitored	 and	 enforced.	 As	 Jake	 Werksman	 of	 the	 World	
Resources	Institute	notes,	more	important	than	the	formality	is	
the	 functionality	of	binding	 international	 law.65	According	 to	
Werksman,	 the	salient	questions	 in	 the	context	of	 the	Accord	
would	be:	(1)	are	norms	being	developed	under	the	Accord	spe-
cific	and	clear	enough	to	monitor	and	determine	compliance,	(2)	
is	there	a	viable	institutional	framework	available	for	monitoring	
and	determining	compliance,	and	(3)	are	there	sanctions	avail-
able	for	non-compliance.

Looking	 first	 at	 the	 normative	 framework,	 the	 Accord	
offers	 some	 modest	 steps	 forward.	 The	 Accord’s	 “pledge-

and-review”	 system	 means	 that	
both	the	United	States	and	most	
developing	countries	for	the	first	
time	 have	 agreed	 to	 take	 some	
specific	 actions	 for	 mitigating	
climate	change.	As	can	be	 seen	
from	the	few	examples	excerpted	
above,	 many	 (although	 not	 all)	
of	the	commitments	made	under	
the	Accord	 could,	 in	 theory,	 be	
measured	and	verified.	Thus,	for	
example,	 economy-wide	 reduc-
tions,	 improvements	 in	 energy-
intensity,	 or	 sector-specific	
actions	 can	 all	 be	 monitored	
effectively,	 assuming	 the	 coun-
try	 has	 established	 appropriate	
baselines,	developed	methodolo-
gies	 for	 measuring	 results,	 and	
committed	the	resources	to	moni-
toring	 over	 time.	 Developing	
countries	also	agreed	for	the	first	
time	 to	 submit	 national	 reports,	
including	GHG	inventories,	bian-
nually.	This	is	an	important	com-

mitment	that	can	easily	be	monitored	for	compliance.	In	general,	
then,	the	Accord	does	offer	some	standards	of	behavior	that	are	
sufficiently	clear	and	detailed	to	allow	for	holding	the	signatory	
responsible.

On	the	other	hand,	the	institutional	framework	for	monitor-
ing,	reporting,	and	verifying	country	actions	under	the	Accord	
does	have	significant	deficiencies.	The	MRV	requirements	were	
one	of	the	most	hotly	contested	issues	in	Copenhagen	and	indeed	
to	some	extent	the	entire	negotiations	pivoted	on	the	extent	to	
which	parties	could	reach	consensus	on	the	international	MRV	
requirements	 that	 would	 be	 applied	 to	 their	 various	 commit-
ments.	This	is	not	surprising	given	that	the	MRV	requirements	
in	many	ways	are	critical	to	whether	an	agreement	is	or	is	not	
functionally	binding.

In	the	end,	a	variety	of	MRV	requirements	were	suggested	
by	the	Copenhagen	Accord,	but	most	of	the	details	have	been	
left	for	future	negotiations.	Developed	country	mitigation	com-
mitments	are	expected	to	be	subject	to	MRV	requirements	sim-
ilar	 to	those	currently	existing	under	the	Kyoto	Protocol.	The	

[B]oth the process and 
outcome of Copenhagen 
do not offer significant 
reason to hope that the 
world’s leaders can put 

aside short-term political 
expedience to make 

the long-term, shared, 
equitable steps needed to 
avert substantial climate 

disruption.



15 SuStainable Development law & policy

financial	 commitments	 of	 developed	 countries	 are	 also	 to	 be	
subject	 to	MRV,	but	under	guidelines	yet	 to	be	adopted.	The	
most	controversial	issue	relating	to	MRV—the	extent	to	which	
developing	country	NAMAs	would	be	subject	to	international	
oversight—resulted	 in	 a	 two-tiered	 outcome.	 For	 developing	
countries	 that	 take	 steps	without	 international	 support,	MRV	
will	 be	 conducted	 at	 the	 national	 level	 according	 to	 national	
MRV	requirements	and	included	as	part	of	the	biannual	national	
reports	submitted	to	the	UNFCCC.	These	actions	will	also	be	
subject	to	“international	consultation	and	analysis,”	which	was	
left	undefined	but	recognized	to	be	considerably	less	than	inter-
national	MRV	requirements	would	normally	entail.	Developing	
countries	 that	accept	 international	financial	 support	 to	 imple-
ment	their	NAMAs	will	be	subject	to	more	robust	international	
MRV	oversight	requirements,	according	to	detailed	guidelines	
to	be	negotiated	in	the	future.	Overall,	the	MRV	requirements	
in	Copenhagen	were	disappointing	to	those	who	wanted	to	see	
progress	on	a	system	with	strong	and	comprehensive	interna-
tional	oversight.	India,	China	and	the	emerging	economies	con-
sidered	 the	 relative	 lack	of	MRV	requirements	 to	be	a	major	
victory	that	preserved	their	national	sovereignty.

Even	 more	 disappointing	 for	 those	 who	 want	 muscular	
international	 oversight	 is	 the	 lack	 of	 any	 sanctions	 for	 non-
compliance	in	the	Accord.	This	is	a	difficult	area	generally	in	
international	 environmental	 law,	 with	 the	 primary	 sanction	
being	one	of	“naming	and	shaming”	those	in	non-compliance.	
This	is	the	only	sanction	implicitly	available	under	the	Accord,	
although	there	is	no	mechanism	for	parties	to	formally	condemn	

each	other	for	non-compliance.	By	contrast,	non-compliant	par-
ties	to	the	Kyoto	Protocol	could	face	more	significant	mitigation	
commitments	 in	 future	 reporting	periods	 (assuming	 there	are	
subsequent	reporting	periods).66	The	Protocol	would	also	lend	
itself	readily	to	sanctioning	non-compliance	by	reducing	certain	
regime	benefits	(for	example,	withdrawing	eligibility	for	receiv-
ing	funding	under	the	regime	or	for	participating	in	the	offset	
markets).	The	Accord	thus	far	contemplates	no	such	sanctions.

conclusIon

It	may	be	too	soon	to	understand	the	ultimate	impact	of	the	
Copenhagen	Summit;	it	is	after	all	only	one	step	in	a	long-term	
process	of	global	cooperation	to	address	climate	change.	In	this	
regard,	agreement	 to	even	 the	anemic	Copenhagen	Accord	 is	
arguably	better	than	if	the	negotiations	had	failed	to	reach	any	
agreement	at	all.	Most	of	the	world	has	now,	or	soon	will	have,	
associated	with	the	Accord	and	announced	either	an	economy-
wide	target	(in	the	case	of	developed	countries)	or	one	or	more	
mitigation	actions	(in	the	case	of	developing	countries).	These	
commitments,	along	with	progress	relating	to	financing,	REDD,	
and	technology	transfer	may	subsequently	be	viewed	as	critical	
building	blocks	in	an	effective,	comprehensive	climate	regime.	
For	now,	however,	both	the	process	and	outcome	of	Copenhagen	
do	not	offer	significant	reason	to	hope	that	the	world’s	leaders	
can	put	aside	short-term	political	expedience	to	make	the	long-
term,	shared,	equitable	steps	needed	to	avert	substantial	climate	
disruption.
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To	meet	the	goals	of	the	United	Nations	Framework	Conven-
tion	on	Climate	Change	(“UNFCCC”),	the	nations	of	the	
world	must	address	the	approximately	seventeen	percent	

of	global	greenhouse	gas	emissions	from	deforestation.1	Reduc-
ing	emissions	from	deforestation	and	degradation	(“REDD”)	will	
require	 transparent	 accountability	 for	national	mitigation	action	
and	 effective	 technology	 sharing.2	 Remote-sensing	 technolo-
gies—primarily	utilizing	satellite	imagery—are	an	effective	means	
of	monitoring	and	verifying	REDD.3	Although	many	developing	
countries	currently	lack	the	capacity	to	make	use	of	remote-sensing	
technology,4	 the	 technology	 is	 readily	available	 to	governments	
and	non-governmental	organizations	through	software	programs	
that	analyze	publicly-available	data	sets	produced	by	existing	satel-
lites.5	With	this	in	mind,	the	REDD	Web	Platform	of	the	UNFCCC	
website	already	provides	links	to	information	about	remote	sensing,	
including,	among	other	things,	technical	assistance	for	data	collec-
tion	and	training.6	The	UNFCCC	Parties	must	further	encourage	
the	use	of	effective	remote-sensing	monitoring	of	REDD	in	two	
ways.	First,	they	must	reach	out	to	all	developing	country	parties	
to	ensure	that	they	receive	capacity-building	training	and	funding.	
Second,	they	must	develop	uniform	standards	for	data	collection	
and	processing	so	that	the	software	programs	under	development	
can	produce	results	easily	comparable	to	each	other.

Many	developing	nations	lack	the	technical	capacity	and	skills	
to	make	use	of	available	technologies.7	Currently,	the	UNFCCC	
has	a	Regional	Capacity	Building	Project	for	Sustainable	National	
Greenhouse	Gas	Inventory	Management	Systems	in	Southeast	Asia	
(“SEA	GHG	Project”).8	The	SEA	GHG	Project	is	focused	on	build-
ing	capacity	within	eight	Southeast	Asia	countries	by	strengthening	
their	institutional	and	technical	capacity	to	monitor	national	GHG	
data,	including	training	on	software	that	incorporates	remote-sen-
sory	imaging	into	its	data	analysis.9	This	project	is	scheduled	for	
completion	in	September	of	2010.10

The	UNFCCC	REDD	Web	Platform	states	that	a	replication	of	
the	SEA	GHG	Project	is	scheduled	for	2010	in	Africa.11	The	SEA	
GHG	Project	should	coordinate	with	the	Australian	government’s	
National	Carbon	Accounting	System,	which	is	already	supporting	
capacity	building	for	monitoring	in	several	developing	countries,	
including	in	Kenya,	Tanzania,	Guyana,	and	Cambodia.12	In	addi-
tion,	the	SEA	GHG	Project	should	be	replicated	in	South	and	Cen-
tral	America.	Efforts	in	South	America	should	also	incorporate	the	
Brazilian	government’s	experience,	as	Brazil	has	already	developed	
its	remote-sensing	technological	skills	and	made	its	datasets	pub-
licly	available.13

The	Copenhagen	Accord	recognizes	the	need	for	a	mechanism	
to	provide	financing	from	developed	to	developing	countries	for	
REDD.14	Any	REDD-financing	mechanism	should	invest	in	hiring	
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teams	within	each	country,	or	within	partnerships	of	countries,	pro-
viding	them	with	the	available	technology	and	training.	Much	of	
the	technology,	including	data	sets	from	satellites	and	programs	to	
process	the	information,	is	available	free	or	at	low	cost;	many	of	the	
programs	can	run	on	a	standard	desktop	computer.15	The	funding	
would	primarily	go	to	salaries	and	training.	As	the	teams	for	moni-
toring	remotely	would	be	smaller	than	teams	needed	for	on-the-
ground	monitoring,	remote-sensing	will	not	only	increase	accuracy	
but	decrease	costs	for	monitoring	REDD	progress	in	developing	
countries.

One	way	for	developing	countries	to	fund	ongoing	monitoring	
programs	is	to	allow	the	sale	or	trade	of	their	carbon	credits	on	a	
worldwide	carbon	market.	For	such	a	market	to	function	properly,	
the	carbon	credits	must	be	based	on	uniform	standards	of	measure-
ment.16	Several	different	countries	and	organizations	are	developing	
software	for	monitoring	REDD	from	satellite	data.17	Unfortunately,	
there	are	no	uniform	standards	for	the	data	produced	by	the	satel-
lites	and	for	the	output	and	input	of	the	REDD-monitoring	software	
programs,18	which	will	hamper	any	capacity-building	efforts	by	
reducing	the	ability	to	trade	REDD	credits.	Without	uniform	stan-
dards,	each	satellite	dataset	and	software	program	may	lead	to	dif-
ferent	results	for	the	same	area.	The	lack	of	standardization	both	of	
data	and	of	software	processing	may	allow	countries	with	greater	
capacity	and	additional	dedicated	funding	to	shop	around	for	the	
program	and	satellite	that	show	better	results	for	them,	and	the	less	
developed	countries	will	not	have	that	option	to	game	the	system.	
The	UNFCCC	needs	to	develop	uniform	standards	that	software	
program	developers	can	incorporate	into	their	designs	and	REDD	
financing	must	include	funding	for	a	team	of	researchers	to	develop	
and	issue	guidelines	for	what	factors	and	standards	the	software	
programmers	should	use.

Monitoring	of	REDD	can	be	achieved	with	currently	avail-
able	technologies	if	the	UNFCCC	community	is	willing	to	build	
the	capacity	necessary	to	utilize	those	technologies.	Building	capac-
ity	requires	direct	investment	in	all	developing	forest	nations.	To	
build	capacity	adequately,	there	must	be	uniformity	of	data	and	data	
processing	so	that	each	country	is	trained	to	use	systems	that	reach	
compatible	and	interchangeable	results.	If	REDD	is	to	be	used	as	a	
means	of	trading	within	the	carbon	market,	the	means	of	measuring	
results	must	be	interchangeable	to	ensure	tradable	results.

Endnotes:	Standardization	of	REDD	Monitoring	Technology	
to	Level	the	Playing	Field	continued on page 57
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InTroducTIon

In	the	wee	hours	of	the	United	Nations	Framework	Conven-
tion	on	Climate	Change’s	(“UNFCCC”	or	“Convention”)	
fifteenth	Conference	of	the	Parties	(“COP-15”),	the	United	

States	 invoked	Article	7.2(c)	of	 the	Convention,1	 an	obscure	
and	little	understood	provision,	in	a	last-minute	effort	to	reach	
agreement	on	 the	post-2012	climate	regime.2	What	 is	Article	
7.2(c),	and	what	are	its	potential	applications	beyond	the	spe-
cific	 context	 of	 the	 negotiations	 at	 Copenhagen?	 Some	 have	
suggested	that	this	particular	provision	could	present	a	unique	
opportunity	for	specific	groups	of	countries	to	take	coordinated	
action	 to	 address	 climate	 change	 while	 remaining	 under	 the	
UNFCCC	umbrella.	This	article	offers	an	initial	analysis	of	the	
scope	of	Article	7.2(c)	and	its	potential	application	to	interna-
tional	efforts	to	address	climate	change.

Under	the	UNFCCC,	Article	7.2(c)	provides	that:
The	Conference	of	 the	Parties,	 as	 the	 supreme	body	
of	 this	 Convention,	 shall	 keep	 under	 regular	 review	
the	implementation	of	the	Convention	and	any	related	
legal	 instruments	 that	 the	 Conference	 of	 the	 Parties	
may	 adopt,	 and	 shall	 make,	 within	 its	 mandate,	 the	
decisions	 necessary	 to	 promote	 the	 effective	 imple-
mentation	 of	 the	 Convention.	 To	 this	 end,	 it	 shall:	 	
.	.	.	(c)	facilitate,	at	the	request	of	two	or	more	Par-
ties,	the	coordination	of	measures	adopted	by	them	
to	address	climate	change	and	its	effects,	taking	into	
account	 the	 differing	 circumstances,	 responsibilities	
and	capabilities	of	the	Parties	and	their	respective	com-
mitments	under	the	Convention.3

Article	13.4(d)	of	the	Kyoto	Protocol	(“KP”	or	“Protocol”)	
has	nearly	identical	language	to	the	text	contained	in	Conven-
tion	Article	7.2(c).	Like	the	Convention	text,	KP	Article	13.4(d)	
gives	the	Conference	of	the	Parties	serving	as	the	meeting	of	the	
Parties	to	the	Kyoto	Protocol	(“CMP”)	the	authority	to:

Facilitate,	 at	 the	 request	of	 two	or	more	Parties,	 the	
coordination	of	measures	adopted	by	them	to	address	
climate	change	and	its	effects,	taking	into	account	the	
differing	circumstances,	responsibilities	and	capabili-
ties	of	 the	Parties	 and	 their	 respective	commitments	
under	this	Protocol.4

Indeed,	the	difference	between	the	Convention	text	and	this	
provision	 lies	only	 in	 the	 commitments:	 the	Convention	 text	
applies	to	the	commitments	of	the	Convention,	while	the	Proto-
col	text	applies	to	commitments	“under	this	Protocol.”5

For	the	purposes	of	this	article,	we	focus	our	analysis	on	
the	authority	given	to	the	Conference	of	the	Parties	(“COP”)	to	

facilitate	coordination	of	measures	adopted	by	a	group	of	Parties	
based	upon	the	specific	text	in	Article	7.2(c).	We	begin	with	the	
Vienna	Convention	on	the	Law	of	Treaties	(“Vienna	Conven-
tion”)	for	guidance	on	interpreting	treaty-level	text.6

legal fRamewoRk

Rules	 for	 treaty	 interpretation	 are	 contained	 in	 Articles	
31	and	32	of	 the	Vienna	Convention.7	These	rules	are	widely	
considered	to	be	a	codification	of	customary	international	law	
regarding	treaty	interpretation.8	Thus,	they	are	applicable	with	
respect	to	a	given	State	regardless	of	whether	it	has	ratified	the	
Vienna	Convention.9

The	primary	rule	of	interpretation	states,	“[a]	treaty	shall	be	
interpreted	in	good	faith	in	accordance	with	the	ordinary	mean-
ing	to	be	given	to	the	terms	of	the	treaty	in	their	context	and	in	the	
light	of	its	object	and	purpose.”10	“Context,”	in	relevant	part,	can	
include	other	provisions	of	the	treaty,11	“any	subsequent	agree-
ment	between	the	parties	regarding	the	interpretation	of	the	treaty	
or	the	application	of	its	provisions,”12	“any	subsequent	practice	
in	the	application	of	the	treaty	which	establishes	the	agreement	
of	the	parties	regarding	its	interpretation,”13	“any	relevant	rules	
of	international	law	applicable	in	the	relations	between	the	par-
ties,”14	and	any	special	meaning	given	to	a	term.15	Therefore,	
with	respect	to	interpreting	Article	7.2(c)	of	the	UNFCCC,	rel-
evant	sources	would	include:	operative	and	preambular	text	of	
the	UNFCCC,	and	its	annexes;	the	Kyoto	Protocol,	which	would	
constitute	a	 subsequent	 agreement	applying	provisions	of	 the	
UNFCCC	(including,	but	not	limited	to,	Article	4.2(a)	and	(b)	
of	the	UNFCCC,	relating	to	Annex	I	mitigation);	COP	decisions	
and	CMP	decisions,	which	would	constitute	subsequent	prac-
tice	to	the	extent	that	they	establish	agreement	of	the	Parties	on	
interpretation	of	UNFCCC	provisions;16	and	other	relevant	rules	
of	international	law.17	For	the	purpose	of	this	preliminary	scop-
ing,	we	will	focus	on	context	provided	by	provisions	within	the	
UNFCCC	and	the	Kyoto	Protocol.

Based	 on	 this	 Vienna	 Convention	 guidance,	 the	 relevant	
terms	of	Article	7.2(c)	should	be	analyzed	in	accordance	with	
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their	ordinary	meaning	in	context	and	in	light	of	the	object	and	
purpose	of	the	UNFCCC.	The	next	section	of	the	article	contains	
this	analysis,	followed	by	an	examination	of	procedural	require-
ments	for	 invoking	the	power,	as	well	as	additional	consider-
ations	and	a	conclusion.

InTerpreTaTIon

The	purpose	of	this	preliminary	scoping	is	to	provide	ini-
tial	guidance	on	what	 it	would	mean	 for	 the	UNFCCC	if	 the	
COP	were	to	facilitate	coordination	of	measures	adopted	by	two	
or	more	Parties.	As	such,	we	have	limited	the	examination	of	
“context”	 to	key	provisions	within	 the	UNFCCC	and	 the	KP	
(which	constitutes	a	subsequent	agreement).18	For	the	purposes	
of	Article	7.2(c),	the	key	operative	phrase	is,	“facilitate	coordi-
nation	of	measures	adopted.”19	The	remaining	portions	of	the	
paragraph	provide	broader	con-
text	 and	 procedural	 consider-
ations,	which	we	address	in	later	
sections.20	We	now	consider	the	
ordinary	meaning	of	these	terms	
and	 their	 context,	 taking	 into	
account	 the	object	and	purpose	
of	the	UNFCCC.21

oRDinaRy meaning

Recognizing	 the	key	oper-
ative	 phrase	 of	 Convention	
Article	7.2(c)	is	“facilitate	coor-
dination	of	measures	adopted,”	
we	 now	 examine	 the	 ordinary	
meaning	 of	 “facilitate,”	 “coor-
dination,”	 “measures,”	 and	
“adopted.”22	 The	 UNFCCC	
does	not	define	any	of	the	above	
terms,	so	without	explicit	guid-
ance	 on	 definitions	 we	 begin	
our	analysis	with	 standard	dic-
tionary	 definitions.23	 The	 ordi-
nary	meaning	of	“facilitate”	is	to	“make	easy	or	easier.”24	To	
“coordinate”	is	to	“adjust	(various	parts)	so	as	to	have	harmoni-
ous	action.”25	“Measures”	typically	refers	to	some	form	of	leg-
islative	enactment,	or	a	course	of	action	to	achieve	a	specified	
goal.26	And	“adopt”	 implies	 some	 type	of	 formal	 acceptance	
process.27

Based	 on	 these	 plain	 meaning	 definitions,	 the	 power	 to	
“facilitate	coordination	of	measures	adopted”	means:	making	
easier	the	harmonization	of	courses	of	action	accepted	by	a	for-
mal	process.	Of	course,	this	does	not	shed	much	light	on	what	
facilitation	or	 coordination	might	 involve,	 nor	what	 kinds	of	
actions	can	be	considered	measures	for	UNFCCC	purposes.	For	
this	we	look	to	context—both	specific	to	the	terms	and	broadly	
applicable	to	the	power—provided	in	the	UNFCCC	and	the	KP,	
and	the	object	and	purpose	of	the	UNFCCC.

Specific contextual conSiDeRationS

In	 this	 section	 we	 examine	 specific	 contextual	 consider-
ations	associated	with	each	of	the	key	terms.	Under	the	Vienna	
Convention,	 “context”	 in	 relevant	 part	 includes,	 inter alia,	
other	provisions	of	the	treaty;28	and	“any	subsequent	agreement	
between	 the	 parties	 regarding	 the	 interpretation	 of	 the	 treaty	
or	the	application	of	its	provisions.”29	We	now	analyze	“con-
text”	based	on	the	specific	key	terms	of	Article	7.2(c)	and	their	
broader	context	within	the	UNFCCC	and	Kyoto	Protocol.30

Facilitate
In	the	context	of	the	scope	of	activities	that	may	be	facili-

tated,	 the	UNFCCC	contains	several	helpful	 references.	With	
respect	to	Party	obligations,	there	are	provisions	that	expressly	
connect	 facilitation	with:	adequate	adaptation	measures	 to	be	

taken	 by	 all	 Parties;31	 and	 the	
transfer	 of	 technologies	 and	
capacity	building	for	developing	
countries	 by	 developed	 coun-
try	 Parties,	 including	 those	 in	
Annex	 II.32	 “Facilitate”	 could	
also	indirectly	apply	to	both	mit-
igation	and	new	and	additional	
financing	measures	through	the	
application	of	Articles	7.2(b)	or	
7.2(c),	which	provide	for	facili-
tation	 of	 measures	 to	 address	
climate	 change	 and	 its	 effects;	
however	 there	 are	 no	 express	
provisions	 that	 link	“facilitate”	
with	 mitigation	 or	 new	 and	
additional	financing	measures.33	
Additionally,	 facilitation	 can	
apply	 to:	 “(i)	 the	 development	
and	 implementation	 of	 educa-
tional	and	public	awareness	pro-
grammes	on	climate	change	and	

its	effects;	(ii)	public	access	to	information	on	climate	change	
and	 its	effects;	 (iii)	public	participation	 in	addressing	climate	
change	and	its	effects	and	developing	adequate	responses;	and	
(iv)	training	of	scientific,	technical	and	managerial	personnel.”34	
This	type	of	facilitation	may	be	at	national	levels,	and	as	appro-
priate,	sub	regional	and	regional	levels.35

In	terms	of	COP	powers,	there	are	two	explicit	powers	to	
“facilitate:”	Article	7.2(b)	on	facilitating	the	exchange	of	infor-
mation;36	and	Article	7.2(c)	on	facilitating	coordination.37	Addi-
tionally	the	Secretariat	can	provide	facilitation	with	respect	to	
the	provision	of	assistance	in	compilation	and	communication	
of	information	required	by	the	Convention,	which	is	aimed	at	
assisting	developing	countries.38	Finally,	within	the	UNFCCC,	
“facilitate”	is	distinct	from	“promote”	and	“finance.”	There	are	
several	provisions	that	call	for	Parties/bodies	to	“promote	and	
facilitate”39	and	one	provision	that	requires	Parties	to	“promote,	
facilitate	and	finance,”40	indicating	that	the	term	“facilitate”	is	
distinct	from	the	other	two.

Based on this Vienna 
Convention guidance, the 
relevant terms of Article 
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In	the	context	of	the	scope	of	activities	that	may	be	facili-
tated,	 the	Kyoto	Protocol	offers	several	 textual	references	for	
consideration.	The	Kyoto	Protocol	 specifically	allows	 for	 the	
facilitation—including	 by	 the	 CMP—of	 adequate	 adaptation	
measures.41	Further,	it	allows	for	indirect	facilitation	of	mitiga-
tion	measures	to	address	climate	change	and	its	effects.42	Addi-
tionally,	like	the	UNFCCC,	“facilitate”	can	apply	to	technology	
transfer,	capacity	building,	and	the	exchange	of	information.43	
Yet	another	similarity	with	 the	Convention	is	 that,	within	the	
Protocol,	“facilitate”	is	distinct	from	“promote”	and	“finance.”44

While	 the	 Protocol	 and	
Convention	 have	 largely	 simi-
lar,	and	in	some	cases	identical,	
provisions	regarding	facilitation,	
the	KP	provides	context,	as	per	
the	 Vienna	 Convention	 frame-
work,	 as	 a	 subsequent	 agree-
ment	applying	provisions	of	the	
UNFCCC.	 Beyond	 the	 express	
powers	of	facilitating	exchange	
of	information	and	coordination,	
the	Kyoto	Protocol	specifically	
mandates	 the	 CMP	 to	 facili-
tate	cooperation	with	respect	to	
Annex	I	(“AI”)	Parties’	obliga-
tions.45	 An	 additional	 consid-
eration	 is	 that	 the	Protocol	has	
provisions	 that	explicitly	allow	
for	 facilitation	 at	 the	 national	
and	international	levels,	while	the	Convention	also	allows	for	
facilitation	at	the	sub-regional	and	regional	levels.46

In	 sum,	 facilitate	 seems	 to	 mean	 enhancing	 something	
beyond	 promoting	 or	 financing,	 at	 various	 levels.	 To	 better	
understand	what	that	“something”	is,	we	now	consider	the	spe-
cific	context	for	“facilitate	coordination.”

Coordination
Article	7.2(c)	clearly	indicates	that	coordination	can	apply	

to	measures	that	address	climate	change	and	its	effects.	There	
are	 few	 other	 references	 to	 coordination	 in	 the	 UNFCCC;47	
however,	they	do	indicate	that,	in	addition	to	measures,	coordi-
nation	can	apply	to	specific	instruments,	such	as	“relevant	eco-
nomic	and	administrative	instruments	developed”	by	AI	Parties	
“to	achieve	 the	objective	of	 the	Convention.”48	Additionally,	
the	UNFCCC	provides	the	Secretariat	with	powers	to	undertake	
coordination	activities	with	secretariats	of	other	relevant	inter-
national	bodies.49	With	respect	to	COP	powers,	as	noted	above,	
there	are	two	types	of	facilitation	powers	granted	to	the	COP:	
the	power	to	facilitate	exchange	of	information	(Article	7.2(b)),	
and	the	power	to	facilitate	coordination	(Article	7.2(c)).50	Not-
ing	that	exchange	of	information	relates	to	measures	by	all	Par-
ties,	and	coordination	relates	 to	a	subset	of	Parties,51	 the	 two	
separate	COP	powers	point	 to	 the	inference	that	“coordinate”	
and	 “exchange	 of	 information”	 are	 distinct.	 However,	 to	 the	
extent	 that	 harmonizing	 action	 may	 involve	 the	 exchange	 of	

information,	“coordinate”	could	involve	or	be	enhanced	by,	but	
not	be	limited	to,	exchanges	of	information.	Indeed,	it	is	pos-
sible	that	facilitating	the	exchange	of	information	of	measures	
adopted	by	all	Parties	under	Article	7.2(b)	is	part	of	what	would	
allow	 the	 COP	 to	 coordinate	 measures	 taken	 by	 a	 subset	 of	
Parties.

“Coordination,”	in	the	context	provided	by	the	KP,	has	a	
similar	meaning	as	in	the	UNFCCC.	It	is	clear	that	policies	and	
measures	 may	 be	 coordinated.52	 “Coordination”	 can	 involve	
specific	activities,	including	developing	the	“ways	and	means”	

for	coordination,	enabling	con-
sideration	of	reviews	undertaken	
across	 the	 UNFCCC	 and	 KP,	
and	establishing	expert	teams.53	
“Coordinate”	 is	 a	distinct	 term	
from	“cooperate”	or	“promote,”	
although	the	terms	are	not	nec-
essarily	completely	distinct.54

In	 the	 context	 of	 seeking	
“harmonious	 action,”	 as	 the	
plain	language	indicates,	“coor-
dination”	 in	 the	 context	 of	 the	
UNFCCC	 and	 KP	 can	 include	
the	 development	 of	 ways	 and	
means	 to	 undertake	 actions	
regarding	policies	and	measures,	
consideration	of	reviews	across	
relevant	treaties,	and	minimiza-
tion	 of	 adverse	 impacts.55	 For	

the	purposes	of	this	analysis,	we	focus	on	“facilitate	coordina-
tion”	of	“measures.”

Measures
The	 UNFCCC	 provides	 some	 interesting	 context	 for	 the	

meaning	 and	 use	 of	 measures.	 At	 a	 general	 level,	 there	 are	
references	to	“measures”	with	respect	 to:	“addressing	climate	
change;”56	taking	action	to	“combat	climate	change;”57	taking	
precautionary	 action	 “to	 anticipate,	 prevent	 or	 minimize	 the	
causes	of	climate	change;”58	and	protecting	the	“climate	system	
against	human-induced	change.”59	Measures	 taken	 to	combat	
climate	change	can	be	unilateral.60	Measures	taken	to	protect	the	
climate	system	should	be	tailored	to	“the	specific	conditions	of	
each	Party”	and	be	“integrated	with	national	development	pro-
grammes.”61	Additionally,	for	all	measures	undertaken	pursu-
ant	to	the	UNFCCC,	the	COP	is	required	to	assess	their	overall	
effect,	particularly	“environmental,	economic	and	social	effects	
as	well	as	their	cumulative	impacts	and	the	extent	to	which	prog-
ress	.	.	.	is	being	achieved.”62

More	specifically,	measures	are	referenced	in	the	context	
of	specific	actions.	For	example,	measures	adopted	by	Parties	
to	“mitigate	climate	change”	and	to	facilitate	adaptation,	“tak-
ing	into	account”	national	circumstances,	must	be	included	in	
the	formulation,	implementation,	and	publication	of	all	Parties’	
national	or	 regional	programs.63	 In	 implementing	 these	mea-
sures,	certain	considerations,	including	“social,	economic,	and	

Measures taken to protect 
the climate system should 

be tailored to “the 
specific conditions of each 
Party” and be “integrated 
with national development 

programmes.”



20winter 2010

environmental	policies,”	must	be	taken	into	account	in	order	to	
minimize	adverse	economic,	health,	and	environmental	effects	
of	such	measures.64	Parties	must	also	 include	details	of	 these	
measures	 in	 their	 national	 communications.65	 In	 the	 specific	
context	of	AI	mitigation,	measures	 (in	 tandem	with	policies)	
are	required	on	both	national	and	regional	levels.66	AI	Parties	
can	 jointly	 implement	 these	measures.67	Detailed	 information	
on	 these	 policies	 and	 measures	 must	 be	 included	 in	 national	
communications	in	accordance	with	relevant	articles.68	On	miti-
gation	generally,	the	COP	can	promote	and	guide	comparable	
methodologies	 to	 evaluate	 the	 “effectiveness	 of	 measures	 to	
limit	the	emissions	and	enhance	the	removals	of	these	gases.”69

Measures	can	also	apply	to	obligations	of	developed	coun-
try	Parties	and	other	Parties	 in	Annex	 II	 for	 the	provision	of	
financial	 resources	 and	 technology	 transfer.70	Although	mea-
sures	are	not	explicitly	referenced	in	respect	of	providing	finan-
cial	resources	for	developing	country	mitigation,	adaptation,	and	
technology	 transfer	 to	developing	countries	when	 setting	out	
Party	obligations,	Article	12.3	on	inclusion	of	details	in	national	
communications	specifically	refers	to	such	activities	as	“mea-
sures.”71	Thus,	measures	can	be	 involved	 in	 the	provision	of	
financial	resources	and	technology	transfer.72

Finally,	“policies”	and	“measures”	appear	to	have	distinct	
meanings	in	the	UNFCCC.	Particularly	in	the	context	of	miti-
gation,	the	provisions	refer	to	“policies	and	measures,”	which	
imply	that	there	is	a	distinction	between	the	two.	73	Thus,	for	the	
purposes	of	Article	7.2(c),	the	COP	could	facilitate	coordination	
of	activities	that	can	be	considered	“measures”	but	not	those	that	
would	constitute	“policies.”

We	 further	 consider	 the	 context	 of	 “measures”	 by	 look-
ing	beyond	the	Convention	context	to	the	use	of	the	term	in	the	
Kyoto	Protocol.	Under	the	Protocol,	“measures”	refers	to	adapta-
tion	and	mitigation,	for	both	AI	and	non-AI	Parties.74	Measures	
may	be	adopted	by	Parties,	tailored	to	national	circumstances,	
included	 in	 national	 communications,	 as	 well	 as	 included	 in	
the	formulation,	implementation,	and	publication	of	all	Parties’	
mitigation	and	adaptation	measures.75	Additionally,	measures	
should	minimize	adverse	effects,	including	social	environmental	
and	economic	impacts,	and	can	enable	the	COP	to	take	further	
action,	where	appropriate.76

In	the	specific	context	of	AI	mitigation,	the	scope	of	“mea-
sures”	appears	broad	and	in	tandem	with	“policies,”	includes,	
inter alia:	 enhancements	 of	 energy	 efficiency	 sectors,	 sinks,	
transport,	and	some	ozone	depleting	substances;	protection	of	
sinks;	promotion	of	sustainable	forest	management	and	agricul-
tural	practices,	as	well	as	of	technologies;	research	for	technolo-
gies;	and	public	sector	economic	interventions,	such	as	taxes,	
incentives,	duties,	and	subsidies.77	Specifically	for	AI	Parties,	
the	COP	may	consider	the	“ways	and	means”	of	mitigation	mea-
sures	based	on	a	CMP	decision	that	coordination	is	beneficial.78

For	all	Parties,	including	non-AI	Parties,	measures	can	be	
included	in	national	and	regional	programs	that	apply	to	certain	
sectors,	such	as	energy,	transport,	industry,	agriculture,	forestry	
and	waste	management,	as	well	as	adaptation	technologies	and	
spatial	planning.79	Even	those	“measures”	undertaken	by	specific	

Parties	can	nevertheless	involve	cooperation	to	“enhance	indi-
vidual	and	combined	effectiveness.”80

In	sum,	“facilitate	coordination	of	measures,”	in	this	par-
ticular	context,	seems	to	refer	to	enabling	and	enhancing	har-
monious	 action	 to	 address	mitigation	 and	 adaptation	 actions,	
potentially	 including	 ways	 and	 means	 such	 as	 financing	 and	
transfer	of	technology.	As	such,	“measures”	would	seem	to	be	
most	associated	with	the	plain-meaning	definition	of	a	“course	
of	action	to	achieve	a	specified	goal.	At	the	same	time,	the	alter-
native	plain	meaning	of	“measures”	as	a	legislative	enactment	
may	also	be	relevant	given	the	need	for	“adoption”	of	measures.	
We	now	consider	what	“adopted”	could	mean.

Adopt
What	 does	 it	 mean	 to	 have	 “adopted”	 measures?	 In	 the	

UNFCCC,	“adoption”	can	apply	generally	to	the	Parties81	and	
to	 the	COP.82	For	example,	all	Parties	can	adopt	measures	 to	
address	climate	change	and	its	effects.83	However,	in	the	con-
text	of	AI	mitigation,	UNFCCC	Article	4.2(a)	mandates	that	AI	
Parties	 “adopt	national	policies	 and	 take	corresponding	mea-
sures,”84	also	known	as	mitigation	commitments,	which	includes	
policies	and	measures	adopted	by	regional	economic	integration	
organizations.85	The	UNFCCC	also	specifies	when	amendments	
to	these	specific	mitigation	commitments	are	permitted.86

Further,	the	COP	can	adopt	treaty-level	text	prior	to	further	
acceptance	or	ratification,	such	as:	legal	instruments	related	to	
the	UNFCCC87	to	the	extent	that	such	instruments	constitute	a	
treaty;	protocols,	with	specified	procedures	on	adoption	by	vot-
ing	if	all	efforts	 to	reach	consensus	fail;88	amendments	to	the	
UNFCCC,	with	procedures	for	voting	if	consensus	fails;89	and	
annexes,	including	amendments	to	those	annexes,	with	proce-
dures	for	voting	if	consensus	fails.90	Other	items	include:	legal	
instruments	that	do	not	constitute	treaty-level	text;91	decisions	
on	matters	within	its	mandate;92	rules	of	procedure	and	financial	
procedures	for	itself	and	for	any	subsidiary	bodies;93	guidelines	
for	national	communications;94	regular	reports	on	the	implemen-
tation	of	the	Convention;95	and	rules	of	procedure	for	concilia-
tion	and	arbitration	in	the	context	of	dispute	settlement.96

We	look	to	the	Kyoto	Protocol	for	additional	context.	First,	
similar	to	the	UNFCCC,	“adopted”	can	apply	generally	to	the	
CMP	as	well	as	specifically	to	Parties,	including	at	the	national	
and	international	levels.97	At	the	international	level,	the	CMP	
may	adopt	future	treaty	text	that	has	not	yet	entered	into	force,	
as	well	as	amendments	and	annexes.98	Note	that	treaty	text	can	
specify	when	adoption	can	impact	future	commitments.99	Cer-
tain	provisions	must	be	adopted	by	undertaking	amendment	pro-
cedures	such	as	a	vote,	but	prior	to	ratification.100

Other	items	beyond	treaty-level	text	may	also	be	adopted	
in	the	context	of	the	Protocol.	The	CMP	may	adopt	decisions,	
including	adoption	“under”	or	“pursuant	to”	treaty	provisions.101	
Other	 items	 the	 KP	 explicitly	 references	 in	 the	 context	 of	
“adopted”	include	commitment	periods,	guidelines	for	the	prep-
aration	of	information,	and	national	communications.102	Finally,	
as	already	noted	in	this	article,	Parties	may	adopt	measures	to	
address	climate	change	and	its	effects.103
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In	sum,	adoption	is	consistent	with	the	plain	meaning	of	a	
formal	acceptance	process.	In	this	context,	recognizing	that	the	
ordinary	meaning	of	“measures”	is	either	a	course	of	action	or	
legislative	enactment,	“adopt”	functionally	modifies	“measures”	
to	 those	 on	 which	 formal	 action	 has	 been	 taken	 by	 Parties,	
whether	specifically	legislative	in	nature	or	otherwise.

bRoaDeR contextual conSiDeRationS

In	 this	 section,	 we	 briefly	 examine	 contextual	 consider-
ations	relevant	to	the	power	as	a	whole.

In	international	law,	“Parties”	typically	means	those	States	
for	 whom	 the	 treaty	 in	 question	 is	 in	 force.104	 Because	 the	
UNFCCC	does	not	define	Parties,	we	assume	for	 the	purpose	
of	this	analysis	that	“Parties,”	in	the	context	of	the	UNFCCC,	
means	countries	that	have	ratified	the	UNFCCC.105	Thus,	only	
countries	that	have	consented	to	be	bound	(i.e.	through	formal	
ratification	 procedures)	 by	 the	 UNFCCC	 can	 invoke	 Article	
7.2(c),	and	only	measures	adopted	by	those	countries	are	eligible	
for	coordination	by	the	COP.106

In	the	case	of	the	Kyoto	Protocol,	“Party”	means,	unless	the	
context	otherwise	indicates,	a	Party	to	this	Protocol.”107	While	
the	 KP’s	 governing	 body	 (the	 CMP)	 is	 legally	 distinct	 from	
the	UNFCCC’s	COP,	the	Protocol	does	include	provisions	that	
apply	to	the	UNFCCC’s	AI	Parties.108	For	KP	Article	13.4(d),	
only	“Parties,”	as	opposed	 to	“Party	 included	 in	Annex	I,”	 is	
mentioned.	Thus,	unless	the	context	indicates	otherwise,	“Par-
ties”	here	means	Parties	to	the	Kyoto	Protocol.

The	second	half	of	Article	7.2(c)	shapes	the	power	to	facili-
tate	coordination	of	measures	by	requiring	the	COP	to	take	“into	
account	the	differing	circumstances,	responsibilities	and	capa-
bilities	of	the	Parties	and	their	respective	commitments	under	
the	Convention.”109	 It	 therefore	 follows	 that	 the	COP	has	 an	
obligation,	in	facilitating	coordination	of	measures,	to	consider	
how	those	measures	relate	to	differentiated	responsibilities	and	
national	circumstances,	as	well	as	the	specific	commitments	of	
different	groupings	of	Parties	within	the	UNFCCC.

Additional	context	 is	provided	by	 the	chapeau	of	Article	
7.2:

The	Conference	of	the	Parties,	as	the	supreme	body	of	
this	Convention,	shall	keep	under	 regular	 review	the	
implementation	of	the	Convention	and	any	related	legal	
instruments	 that	 the	 Conference	 of	 the	 Parties	 may	
adopt,	 and	 shall	make,	within	 its	mandate,	 the	deci-
sions	necessary	to	promote	the	effective	implementa-
tion	of	the	Convention.110

This	demonstrates	 that	 the	primary	role	of	 the	COP	is	 to	
promote	 effective	 implementation	of	 the	UNFCCC,	 thus	 any	
exercise	of	powers	must	contribute	to	achieving	this	goal.	Fur-
ther,	the	chapeau	provides	guidance	on	the	form	of	action	that	
the	COP	can	 take	within	 its	powers;	 the	COP	shall	make	 the	
decisions	necessary	to	implement	the	UNFCCC.

obJect anD puRpoSe

The	primary	objective	of	 the	UNFCCC	is	 to	“achieve,	 in	
accordance	with	the	relevant	provisions	of	the	Convention,	sta-
bilization	of	greenhouse	gas	concentrations	in	the	atmosphere	at	

a	level	that	would	prevent	dangerous	anthropogenic	interference	
with	the	climate	system.”111	This	objective	is	guided	by,	inter 
alia:	common	but	differentiated	responsibilities	and	respective	
capabilities;	 the	 specific	needs	and	circumstances	of	 the	par-
ticularly	vulnerable;	the	need	to	take	precautionary	measures;	
the	promotion	of	 sustainable	development;	 and	promotion	of	
an	open	international	economic	system.112	The	KP	affirms	the	
overall	objective	of	 the	UNFCCC.113	These	are	all	 important	
considerations	regarding	the	COP’s	power	to	facilitate	coordina-
tion	of	measures.

procedural maTTers and addITIonal 
consIderaTIons

Although	it	is	beyond	the	scope	of	this	article	to	examine	
similar	provisions	in	other	Multilateral	Environmental	Agree-
ments	 (“MEAs”),	 which	 could	 be	 helpful	 in	 determining	 the	
application	 of	 powers	 to	 facilitate	 coordination	 of	 measures,	
initial	research	shows	that	the	explicit	power	to	facilitate	coor-
dination	of	measures	adopted	by	a	subset	of	Parties	is	rare.114	
Nevertheless,	broadly	speaking,	there	are	examples	of	other	con-
ventions	granting	powers	or	creating	bodies	that	have	the	effect	
of	coordinating	measures	adopted	by	different	subsets	of	par-
ties.115	Analyzing	these	examples	in	the	future	might	be	help-
ful	in	informing	what	kinds	of	actions	the	UNFCCC	COP	could	
authorize	under	Article	7.2(c).

As	noted	above,	there	is	a	specific	procedural	requirement	
to	invoke	the	COP’s	power	under	Article	7.2(c):	“at	the	request	
two	or	more	Parties.”	Typically,	rules	for	this	kind	of	procedural	
matter	are	contained	in	the	rules	of	procedure	of	a	convention’s	
governing	body,	however	the	UNFCCC	COP	to	date	has	not	for-
mally	adopted	rules	of	procedure,116	due	to	an	inability	to	reach	
consensus	on	draft	rule	of	procedure	42,	containing,	inter alia,	
voting	rules	for	substantive	matters.117	Instead,	the	Parties	pro-
visionally	apply	draft	rules	of	procedure,	except	for	rule	42,	at	
all	COP	and	CMP	meetings	until	the	rules	are	formally	adopted,	
which	 means	 that	 most	 procedural	 and	 substantive	 issues—
unless	specified	 in	 treaty	 text	or	outside	of	 rule	42—must	be	
decided	by	consensus.118	Therefore,	 at	 the	moment,	 the	draft	
rules	of	procedure	as	provisionally	applied	can	provide	guidance	
on	the	procedural	elements	of	requesting	facilitation	of	coordi-
nation	measures.

The	primary	power	of	 the	COP	 is	 to	 take	“the	decisions	
necessary	to	promote	the	effective	implementation	of	the	Con-
vention,”	as	stated	in	Article	7.2.	These	decisions	are	adopted	
at	COP	sessions,	which	are	mandated	to	take	place	once	every	
year	with	the	possibility	of	extraordinary	sessions	if	Parties	so	
request.119	To	ensure	 that	an	 item	 is	considered,	 it	 should	be	
included	in	the	agenda	for	the	session.	According	to	the	draft	
rules	of	procedure,	an	item	may	be	added	to	the	agenda	in	one	
of	three	ways:	before	circulation	of	the	provisional	agenda;	after	
circulation	of	the	provisional	agenda	but	before	the	opening	of	
the	session,	which	would	then	be	included	in	a	supplementary	
provisional	agenda;	or	at	the	adoption	of	the	agenda.120	The	Sec-
retariat,	 in	agreement	with	the	President	of	the	session,	drafts	
the	provisional	and	supplementary	provisional	agendas,	which	
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include	“as	appropriate:	[a]ny	item	proposed	by	a	Party.”121	At	
adoption	of	the	agenda,	items	can	be	added,	deleted,	deferred,	
or	amended	only	if	 the	COP	decides	 to	do	so.122	Thus,	 to	get	
an	item	on	the	agenda	before	adoption	merely	requires	a	pro-
posal	by	a	Party	and	the	agreement	of	the	President	and	cannot	
be	deleted,	deferred,	or	amended	without	consensus,	whereas	
items	introduced	at	the	meeting	must	initially	have	consensus	to	
be	added	to	the	agenda.	Additionally,	items	can	only	be	added	
at	the	meeting	if	the	COP	considers	it	urgent	and	important.123

Considering	 all	 of	 these	 procedural	 matters,	 perhaps	 the	
most	likely	way	that	the	COP	would	consider	a	request	to	facil-
itate	the	coordination	of	measures	would	be	through	a	formal	
agenda	 item	 proposed	 prior	 to	 circulation	 of	 the	 provisional	
agenda.	Presumably	this	could	occur	via	a	request	from	a	sin-
gle	Party	on	behalf	of	 two	or	more	Parties,	or	as	a	 joint	pro-
posal	from	multiple	parties	for	inclusion	as	a	COP	agenda	item	
of	facilitating	coordination	of	measures	adopted	by	a	group	of	
Parties.	Once	the	 item	is	placed	on	the	agenda,	 it	would	 then	
become	incumbent	on	the	COP	to	consider	it	and	to	facilitate	the	
coordination	of	measures,	potentially	through	a	COP	decision	
(which,	pursuant	to	the	draft	rules	of	procedure,	would	need	to	
occur	via	consensus).

conclusIon

Following	 the	 Vienna	 Convention’s	 direction	 on	 treaty	
interpretation	 by	 looking	 at	 the	 ordinary	 meaning,	 context,	
objective,	 and	purpose	of	a	 treaty,	we	begin	 to	 form	a	better	
understanding	of	the	scope	of	activities	that	may	be	undertaken	
pursuant	to	UNFCCC	Article	7.2(c).	

Recognizing	 that	 the	key	operative	component	of	Article	
7.2(c)	is	“facilitate	coordination	of	measures	adopted,”	we	have	
considered	the	meaning	of	 the	specific	phrase	and	its	broader	
context.		Both	the	Convention	and	the	Kyoto	Protocol	contexts	
generally	 support	 the	plain	meaning	of	 the	 terms,	which	col-
lectively	 could	 be	 read	 as	 “making	 easier	 the	 harmonization	
of	courses	of	action	accepted	by	a	formal	process.”		In	simpler	
terms,	we	could	say	that	a	plain	meaning	interpretation	of	Article	
7.2(c)	supports	the	COP’s	enabling	the	harmonization	of	formal	
national-level	actions,	whether	legislative	or	otherwise.

What	does	this	process	of	enabling	harmonization	of	formal	
domestic	actions	mean	in	the	specific	context	of	the	Framework	
Convention?		To	answer	this	question	we	look	to	the	specific	
context	 of	 these	 terms	 as	 well	 as	 the	 broader	 context	 of	 the	
UNFCCC	and	its	successor	treaty,	the	Kyoto	Protocol.	

Based	on	an	analysis	of	the	context	of	the	specific	terms,	it	
seems	most	helpful	to	consider	Article	7.2(c),	first	based	on	the	
action	taken	by	the	COP:	“facilitate”	in	the	context	of	“coordi-
nation,”	and	then	consider	 the	activity	undertaken	by	specific	
Parties:	 “measures	adopted	by	 them.”	As	 such,	we	can	piece	
together	the	ordinary	meaning	and	context	of	the	two	operative	
clauses	of	Article	7.2(c):	“facilitate	the	coordination”	and	“mea-
sures	adopted	by	them.”

First,	with	respect	to	“facilitate	the	coordination,”	we	have	
seen	 that	 “facilitate”	 means	 enhancing	 or	 enabling	 “some-
thing”	beyond	promoting	or	financing,	at	various	levels.		That	

“something”	is	better	explained	in	the	specific	context	of	“coor-
dinate”	or	“coordination”	under	the	UNFCCC	and	KP,	which	
includes	 the	 development	 of	 ways	 and	 means	 to	 undertake	
actions	regarding,	inter alia,	“measures.”		Putting	these	terms	
together,	 in	light	of	their	ordinary	meaning,	we	can	thus	con-
clude	that	“facilitate	the	coordination”	could	be	interpreted	to	
mean	enhancing	or	enabling	the	achievement	of	a	goal,	includ-
ing	through	ways	and	means.	

What	is	the	specific	goal	we	are	seeking	to	achieve	in	the	
context	 of	 Article	 7.2(c)?	 	 To	 answer	 this	 question	 we	 must	
define	“measures	adopted	by	them.”		The	ordinary	meaning	of	
“measures”	 is	 “course	 of	 action”	 or	 “legislative	 enactment,”	
which	is	informed	by	the	UNFCCC	and	KP	subset	of	actions	and	
enactments	to	address	mitigation	and	adaptation.		In	looking	at	
the	relevant	treaties,	we	see	that	some	specific	measures	connote	
specific	mitigation	actions	by	AI	Parties,	and,	 in	some	cases,	
other	Parties	associating	under	Convention	Article	4.2(g),	while	
other	“measures”	are	relevant	 to	all	Parties,	 including	AI	and	
non-AI	Parties.		We	also	see	that	measures	can	broadly	involve	
adaptation	and	mitigation,	including	enhancements,	protections,	
and	promotion	of	specific	activities,	research,	and	public	sector	
interventions.		We	also	see	that	these	measures	can	apply	at	both	
national	and	regional	levels.	

Given	 the	 relatively	broad	scope	of	potential	“measures”	
under	 the	UNFCCC	and	KP,	we	focus	on	the	meaning	of	 the	
“adopted”	modifier.		In	the	context	of	Convention	Article	7.2(c),	
“adopted”	measures	seem	to	be	consistent	with	their	plain	mean-
ing	involving	a	formal	acceptance	process.		As	such,	“measures	
adopted	by	them”	means	those	measures	to	which	formal	action	
has	been	taken	by	Parties.

Putting	 these	 terms	 together,	 “facilitate	 coordination	 of	
measures,”	 in	 this	 particular	 context,	 would	 seem	 to	 refer	 to	
enabling	and	enhancing	harmonious	action	to	address	mitigation	
and	adaptation	actions	formally	adopted	by	specific	Parties,	and	
potentially	include	ways	and	means	such	as	financing	and	trans-
fer	of	technology.		Taking	this	phrase	in	light	of	the	complete	
text	of	Article	7.2(c),	we	see	that	the	COP	has	a	mandate	to	take	
action,	such	as	issuing	decisions,	to	ensure	effective	implemen-
tation	of	the	Convention’s	objective	of	avoiding	anthropogenic	
interference	with	the	climate	system	in	a	manner	that	supports	
sustainable	development	 and	 takes	 into	 account	 common	but	
differentiated	responsibilities.	

Noting	 that	 the	 Kyoto	 Protocol	 has	 nearly	 identical	 lan-
guage	for	facilitating	the	coordination	of	measures	and	affirms	
the	same	objective	as	the	Convention,	either or	both the	COP	
and	CMP	would	have	an	affirmative	obligation	to	act	if	two	or	
more	of	their	respective	Parties	issue	a	request	pursuant	to	Con-
vention	Article	7.2(c)	and/or	Protocol	Article	13.4(d).		As	such,	
it	is	certainly	possible	that	a	subset	of	Parties	could	request	the	
COP	and	CMP	to	facilitate	the	coordination	of	formally	adopted	
domestic	measures,	and	in	doing	so	obligate	the	COP	or	CMP	to	
act	on	such	a	request.		While	in	theory	this	could	enable	a	subset	
of	countries	 to	act,	due	 to	 the	provisional	 rules	of	procedure,	
in	practice	 the	COP	may	find	it	difficult	 to	fulfill	 its	mandate	
given	that	any	decision	taken	would	need	to	be	by	consensus.		
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Nevertheless,	real	possibilities	exist	for	enhanced	coordination	
at	 the	 international	 level—potentially	even	between	 the	COP	
and	CMP	as	governing	bodies—to	work	towards	achieving	the	

ultimate	objective	of	 the	Convention	and	avoiding	dangerous	
human	interference	with	the	Earth’s	climate.

1	 United	Nations	Framework	Convention	on	Climate	Change,	May	5,	1992,	
1771	U.N.T.S.	107,	U.N.	Doc.	A/AC.237/18,	available at	http://unfccc.int/
resource/docs/convkp/conveng.pdf	[hereinafter	UNFCCC].
2	 This	last-minute	effort	revolved	around	securing	adoption	of	the	“Copenha-
gen	Accord,”	a	document	negotiated	by	roughly	30	heads	of	State	that	was	for-
warded	to	the	COP.	Because	it	was	by	a	subset	of	parties,	and	represented	that	
subset	of	Parties’	interests,	there	was	significant	objection	to	the	Accord	as	well	
as	the	COP’s	ability	to	formalize	it.	As	a	result,	the	Accord	was	not	adopted	as	
a	decision,	and	was	taken	note	of	instead.	See UNFCCC	Website,	Decisions	
taken	at	COP-15,	available at http://unfccc.int/files/meetings/cop_15/applica-
tion/pdf/cop15_cph_auv.pdf.	The	decisions	from	COP-15	are	still	in	advanced	
unedited	format.
3	 UNFCCC,	supra	note	1,	at	art.	7.2(c)	(emphasis	added).
4	 Kyoto	Protocol	to	the	United	Nations	Framework	Convention	on	Climate	
Change,	art.	13.4(d),	Dec.	10,	1997,	37	I.L.M.	22	[hereinafter	KP],	available at 
http://unfccc.int/resource/docs/convkp/kpeng.pdf.
5	 Id.
6	 Vienna	Convention	on	the	Law	of	Treaties,	May	23,	1969,	1155	U.N.T.S.	
331	available at http://untreaty.un.org/ilc/texts/instruments/english/conven-
tions/1_1_1969.pdf	[hereinafter	Vienna	Convention].
7	 Id. arts.	31,	32.
8	 Legal	Consequences	of	the	Construction	of	a	Wall	in	the	Occupied	Palestin-
ian	Territory,	Advisory	Opinion,	2004	I.C.J.	136	(July	9),	¶	94,	at	174;	Case	
Concerning	Legality	of	Use	of	Force	(Serb.	&	Mont.	v.	U.K.),	Preliminary	
Objections,	Judgment,	2004	I.C.J.	1307	(Dec.	15),	¶¶	98,	99,	at	1345;	Case	
Concerning	Avena	and	Other	Mexican	Nationals	(Mex.	v.	U.S.),	Judgment,	
2004	I.	C.	J.	12	(Mar.	31),	¶	83,	at	48.
9	 See, e.g.,	Avena	and	Other	Mexican	Nationals,	supra	note	8	(providing	an	
example	of	a	case	in	which	the	Vienna	Convention	was	applied,	when	the	U.S.	
has	accepted,	but	not	ratified	the	treaty).
10	 Vienna	Convention,	supra note	6,	art.	31.1.
11	 Id. art.	31.2.
12	 Id. art.	31.3(a).
13	 Id. art.	31.3(b).
14	 Id. art.	31.3(c).
15	 Id. art.	31.4.	In	this	context,	we	consider	any	special	meaning	assigned	to	a	
term	to	be	specific	definitions	provided	in	the	UNFCCC,	if	any.
16	 JoSe alvaRez, inteRnational oRganizationS aS law-makeRS	82-92	(2005)	
(noting	that	institutional	practice	as	context-setting	is	not	undisputed,	but	that	it	
is	nevertheless	commonly	relied	upon	by	treaty	interpreters	as	context,	insofar	
as	the	institution	is	acting	within	the	purposes	of	the	treaty).
17	 Vienna	Convention,	supra note	6,	art.	31.3(c).
18	 UNFCCC,	supra note	1,	art.	7.2(c).	We	do	not	look	at	COP	and	CMP	
decisions,	or	other	relevant	rules	of	international	law,	which	according	to	the	
Vienna	Convention	would	provide	additional	context.	See Vienna	Convention,	
supra note	6.
19	 UNFCCC,	supra note	1,	art.	7.2(c).
20	 The	first	half	of	the	sentence	in	Convention	Article	7.2(c)	can	be	decon-
structed	to	separate	procedural	and	specific	contextual	considerations	from	the	
key	terms	requiring	analysis:	“at	the	request	of”	is	a	procedural	issue	relating	
to	how	matters	can	be	brought	before	the	COP	and	we	address	this	in	Part	III;	
additionally,	“to	address	climate	change	and	its	effects”	speaks	to	the	types	of	
measures	that	can	be	coordinated	and	will	therefore	be	included	in	the	analysis	
of	“measures.”	The	second	half	of	the	Convention	Article	7.2(c)	and	the	cha-
peau	provide	broader	context,	which	are	addressed	below.
21	 Vienna	Convention,	supra	note	6,	art.	31.1.
22	 UNFCCC,	supra note	1,	art.	7.2(c).

Endnotes:		Exceptionalism	United?:	Unpacking	UNFCCC	
Article	7.2(c)

Endnotes:	Exceptionalism	United?:	Unpacking	UNFCCC	
Article	7.2(c)	continued on page 58

23	 See UNFCCC,	supra note	1,	art.	1.
24	 webSteR’S new woRlD college DictionaRy	508	(4th	ed.	2001).
25	 Id. at 320.
26	 Id. at 892.
27	 Id. at 19.
28	 Vienna	Convention,	supra note	6,	art.	31.2.
29	 Id. art.	31.3(a).
30	 Though	beyond	the	scope	of	this	initial	analysis,	further	consideration	could	
be	given	to	additional	context	such	as	COP	decisions	and	CMP	decisions,	
which	would	constitute	subsequent	practice	to	the	extent	that	they	establish	
agreement	of	the	Parties	on	interpretation	of	UNFCCC	provisions,	as	well	as	
other	relevant	rules	of	international	law.
31	 UNFCCC,	supra note	1,	art.	4.1(b)	(mandating	Parties	to	undertake	measures	
to	“facilitate	adequate	adaptation	to	climate	change”).
32	 Id. art.	4.5.
33	 Id. arts.	7.2(b)-(c)	(providing	that	the	COP	can	facilitate	exchange	of	infor-
mation	and	coordination	of	measures	taken	to	address	climate	change	and	its	
effects).
34	 Id. art.	6(a).
35	 Id. art.	6(a).
36	 Id. art.	7.2(b).
37	 Id. art.	7.2(c).
38	 Id. art.	8.2(c).
39	 Id. arts.	4.5,	6(a),	7.2(b).
40	 Id. art.	4.5.
41	 KP,	supra	note	4,	art.	10(b)	(mandating	Parties	to	undertake	measures	to	
“facilitate	adequate	adaptation	to	climate	change,”	including,	inter	alia,	sectoral	
programs,	adaptation	technologies	for	spatial	planning,	mitigation,	and	adapta-
tion	measures).
42	 Id. art.	13.4(c)	(addressing	“facilitate”	in	the	context	of	CMP	functions);	see 
also id.	13.4(d)).
43	 See id. art.	10(c),	(e).
44	 See	id. art.	10(c).
45	 See id. art.	2	(mandating	the	CMP	to	facilitate	cooperation	with	respect	to	
Annex	I	Parties’	obligations	to	“enhance	the	individual	and	combined	effec-
tiveness”	of	measures,	by	sharing	experiences;	exchanging	information;	and	
improving	comparability,	transparency,	and	effectiveness;	with	a	mandate	to	
take	into	account	all	relevant	information).
46	 Compare UNFCCC,	supra note	1,	art.	6(a),	with KP,	supra	note	4,	art.	10(e).
47	 See UNFCCC,	supra note	1,	arts.	4.2(e)(i),	7.2(b),	8.2(e).
48	 Id.	art.	4.2(e)(i).
49	 Id.	art.	8.2(e).
50	 See id.	arts.	7.2(b),	7.2(c).
51	 Compare id.	art.	7.2(b),	with id. art.	7.2(c).
52	 See KP,	supra	note	4,	art.	2.4	(referencing	policies	and	measures	regarding	
KP,	supra	note	4,	art.	2.1(a)).
53	 See id.	art.	2.4	(supporting	coordination	of	measures	via	the	elaboration	
of	ways	and	means,	taking	into	account	national	circumstances	and	potential	
effects);	id.	art.	9.1	(referencing	UNFCCC	reviews	required	by	UNFCCC	arts.	
4.2(d)	and	7.2(a)	and	requiring	the	CMP	to	“take	appropriate	action”);	id.	art.	
8.2	(allowing	the	Secretariat	to	undertake	coordination	activities,	such	as	coor-
dinating	review	teams	based	on	parties’/IGOs’	proposals	based	on	CMP	guid-
ance).



24winter 2010

In	2005,	CEZ	Power	Company	(“CEZ”)	announced	plans	to	
completely	 rebuild	a	 lignite	 (brown	coal)	fired	power	plant	
in	Prunéřov,	Czech	Republic.1	Shortly	before	 the	 expected	

approval	of	CEZ’s	Environmental	Impact	Assessment	(“EIA”),2	
the	Federated	States	of	Micronesia	(“FSM”)	sent	two	letters	to	the	
Czech	government.3	In	December	2009,	FSM	requested	the	Czech	
government	to	conduct	a	Transboundary	EIA,4	which	was	followed	
in	January	2010,	by	an	additional	request	for	the	government	to	
review	the	Best	Available	Technology	(“BAT”)	on	the	proposed	
modernization	of	the	Prunéřov	II	plant.5	FSM’s	petition	represents	
the	first	 time	 that	 a	Non-Member	State	of	 the	European	Union	
(“EU”)	has	brought	a	claim	under	EU	Directive6	and	Czech	law	
requesting	a	review	of	the	environmental	impacts	of	an	EU	Mem-
ber	State	project	on	a	Non-Member	State	country.7	However,	does	
FSM	have	standing	to	bring	these	claims?

FSM’s	first	 claim	 is	 that	CEZ’s	EIA	 failed	 to	consider	 the	
climate	affects	of	Prunéřov	 II	and	evaluate	all	possible	alterna-
tives.8	FSM	asked	the	Ministry	of	the	Environment	to	issue	a	nega-
tive	ruling	on	the	EIA	because	it	ignored	transboundary	impacts.9	
Although	FSM	agrees	with	the	modernization	of	the	Prunéřov	II	
plant,	FSM	takes	issue	with	CEZ’s	assertion	that	Prunéřov	climate	
impacts	are	“entirely	marginal	and	unprovable.”10	FSM	proposes	
that	the	Czech	government	perform	a	Transboundary	EIA,	which	is	
required	under	Czech	law.11

The	1991	Espoo	Convention	on	Environmental	Impact	Assess-
ment	in	a	Transboundary	Context	addressed	transboundary	impacts	
on	state	parties12	and	EC	Directive	85/337	integrated	the	Espoo	
Convention	into	EU	law.13	In	2001,	the	Czech	Republic	ratified	
the	Espoo	Convention	and	implemented	the	EC	Directive	under	
the	Czech	legal	Act	No.	100/2001	Coll.,	on	Environmental	Impact	
Assessment.14	According	to	Greenpeace,	FSM	has	standing	under	
Czech	Act	No.	100/2001.15	The	EC	Directive	indicates	significant	
effects	on	 the	environment	“in	another	Member	State.”16	How-
ever,	section	11(1)(b)	of	the	Czech	Act	defined	“affected	state”	as	
a	state	whose	territory	“can	be	affected	by	significant	environmen-
tal	impacts.”17	Greenpeace	argues	that,	unlike	the	EU	Directive,	
the	Czech	Transboundary	EIA	section	includes	states	that	reside	
outside	the	EU’s	borders,	which	grants	FSM	standing	to	bring	a	
claim.18

FSM’s	second	claim	is	that	the	Prunéřov	II	lignite	fueled	power	
plant	violates	the	BAT19	required	under	the	EU	Integrated	Pollution	
Prevention	and	Control	(“IPPC”)	Directive	2008/1/EC	and	Czech	
legal	act	No.	76/2002	Coll.20	In	two	2005	press	releases,	CEZ	indi-
cated	that	it	will	“completely	rebuild”	the	Prunéřov	II	plant.21	Then,	
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in	2007,	CEZ	stated	in	a	press	release	that	the	Prunéřov	II	plant	
would	undergo	a	“comprehensive	reconstruction.”22	The	classifica-
tion	of	a	plant	as	“new”	or	“existing”	matters	since	the	BAT	under	
the	IPPC	requires	different	levels	of	efficiency	for	each.23

The	Directive	established	that	BAT	is	required	for	 installa-
tions	like	the	Prunéřov	II	plant.24	The	IPPC	Reference	Document	
on	Best	Available	Techniques	(“BREF”)	for	Large	Combustion	
Plants	emphasizes	 the	 importance	of	efficiency,	which	not	only	
results	in	the	efficient	use	of	natural	fuel	resources	but	also	reduces	
greenhouse	gas	emissions.25	The	thermal	efficiency	established	by	
the	Czech	EIA	estimates	the	proposed	Prunéřov	II	lignite	plant	at	
38%.26	With	CEZ’s	ongoing	attempts	to	classify	the	plant	as	a	ret-
rofit,	27	a	38%	efficiency	falls	within	the	range	established	by	the	
IPPC	BREF	for	Large	Combustion	Plants.28	However,	FSM	states	
that	the	Prunéřov	II	lignite	plant	is	not	a	retrofit	of	an	existing	plant	
but	a	“completely	rebuil[t]”	plant.29	Under	the	BREF	BAT,	a	range	
from	42%-45%	thermal	efficiency	is	required	for	a	new	PC	lignite	
plant.30	FSM	notes	in	their	request	that	the	Czech	government	asked	
CEZ	to	have	a	“new”	power	plant	classification	option	reviewed	
in	the	EIA,	but	that	CEZ	failed	to	comply	with	that	request	in	the	
EIA,	even	though	it	is	required	under	both	EU	Directive	and	Czech	
law.31

After	this	setback,	on	January	26,	2010,	the	Czech	Environ-
mental	Minister	Jan	Dusík,	unexpectedly	announced	that	the	gov-
ernment	will	request	an	independent	international	assessment	of	
the	planned	expansion	of	the	Prunéřov	II	plant.32	The	independent	
assessment	would	review	CEZ’s	planned	use	of	BAT	on	Prunéřov	
II.33	The	minister	also	announced	that	the	government	would	now	
classify	the	expansion	as	a	“new”	plant.34	However,	the	minister	
did	not	address	FSM’s	concern	that	the	EIA	failed	to	consider	and	
assess	the	climate	affects	of	Prunéřov	II	and	all	possible	alterna-
tives.35	 Thus,	 although	 FSM	 has	 succeeded	 in	 preventing	 an	
approval	of	the	current	EIA,	it	is	unclear	if	FSM	has	standing	to	sue	
and	how	the	proposed	independent	assessment	will	review	and	rule	
on	the	“new”	Prunéřov	II	plant	concerning	BAT,	climate	change,	
and	possible	alternatives.36

Endnotes:	FSM	vs.	Czech:	A	New	“Standing”	for	Climate	
Change?	continued on page 59
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InTroducTIon

The	Clean	Development	Mechanism	 (“CDM”),	 created	
under	 the	 Kyoto	 Protocol,	 generates	 offsets	 through	
investments	 in	 greenhouse	 gas	 (“GHG”)	 reduction,	

avoidance,	and	sequestration	projects	 in	developing	countries	
(referred	to	as	“non-Annex	I	Parties”).	These	offsets,	called	Cer-
tified	Emission	Reduction	credits	(“CERs”),	are	equivalent	to	a	
reduction	in	one	metric	ton	of	carbon	dioxide	(“CO2”)1	emitted	
to	the	atmosphere.	Developed	countries	(referred	to	as	“Annex	
I	Parties”)	can	use	CERs	to	cost-effectively	achieve	their	Kyoto	
Protocol	GHG	reduction	targets.

Over	the	past	several	years,	the	CDM	has	been	subject	to	a	
number	of	critiques,	many	of	which	call	into	question	the	pro-
gram’s	ability	to	generate	high	quality	offsets.	While	the	Off-
set	Quality	Initiative	(“OQI”)	neither	endorses	nor	opposes	the	
CDM,	this	paper	seeks	to	provide	an	impartial	description	of	the	
CDM	and	analyze	its	ability	to	ensure	offset	quality	in	the	future.	
Specifically,	this	paper	analyzes	the	CDM	through	the	prism	of	
the	core	criteria	for	offset	quality	outlined	in	OQI’s	white	paper	
titled	Ensuring Offset Quality: Integrating High Quality Green-
house Gas Offsets Into North American Cap-and-Trade Policy.2 
OQI	considers	the	CDM	process	for	addressing	each	criterion,	
assesses	 whether	 the	 process	 is	 sufficient	 to	 ensure	 quality,	
responds	to	related	critiques	of	the	CDM,	and	provides	recom-
mendations	for	improvement	where	appropriate.

Overall,	OQI	finds	that	the	CDM’s	processes	perform	suf-
ficiently	against	most	of	our	core	offset	quality	criteria,	and	with	
further	refinement	should	be	capable	of	performing	sufficiently	
against	 all	 criteria.	The	most	 significant	quality	 issues	 in	 the	
CDM	historically	have	had	to	do	with	additionality	and	the	reli-
ability	of	independent	third	party	verification.	These	issues	are	
common	across	all	GHG	offset	programs	and,	in	the	case	of	the	
CDM,	can	be	addressed	through	streamlining	and	standardizing	
the	additionality	tools	and	significantly	restructuring	the	third	
party	verification	system.	On	all	other	criteria,	OQI	finds	that	
the	CDM,	with	some	modification,	can	sufficiently	ensure	offset	
quality.

Key oFFseT QualITy crITerIa

OQI’s	“Offset	Policy	Design	Principles	and	Recommenda-
tions”3 establishes	a	set	of	eight	offset	quality	criteria.	Offsets	
should	(1)	be	additional,	(2)	be	based	on	a	realistic	baseline,	(3)	
be	accurately	quantified	and	monitored,	 (4)	be	 independently	
validated	and	verified,	(5)	be	unambiguously	owned,	(6)	address	
leakage,	(7)	address	permanence,	and	(8)	do	no	net	harm.

For	each	of	 these	criteria,	OQI	has	evaluated	 the	CDM’s	
performance,	related	critiques,	and	future	ability	to	satisfy	the	

criteria.	The	table	at	the	end	of	this	article	summarizes	the	results	
of	this	analysis.

oQi cRiteRia #1: offSetS ShoulD be aDDitional

Emission	reductions	resulting	from	offset	projects	should	
be	“in	addition”	to	reductions	that	would	have	occurred	without	
the	incentives	provided	by	the	existence	of	the	offset	program.	
To	determine	 if	 a	project	 is	 “additional,”	project	developers,	
auditors,	and	regulators	generally	rely	on	a	series	of	tests,	which	
identify	the	regulatory,	financial,	technical,	institutional,	com-
mon	practice,	and/or	other	barriers	to	a	project’s	implementation.

CDM	Process	for	Assuring	Additionality
To	 ensure	 that	 offsets	 are	 additional,	 the	 CDM	 requires	

project	 participants	 to	 apply	 three	 additionality	 tests:4	 (1)	 a	
Regulatory	Test,	(2)	either	a	Barrier	Test	or	an	Investment	Test,	
and	(3)	a	Common	Practice	Test.	Project	participants	must	apply	
these	tests	on	a	project-by-project	basis	to	assess	the	unique	cir-
cumstances	of	each	proposed	activity.

The	Regulatory	Test	identifies	realistic	and	credible	alterna-
tives	to	the	CDM	project	that	are	in	compliance	with	all	man-
datory	and	enforceable	legal	and	regulatory	requirements,	even	
if	those	laws	and	regulations	have	objectives	other	than	GHG	
reductions.	 If	 the	proposed	project	 activity	 is	 the	only	viable	
alternative,	amongst	all	 the	practical	alternatives	 that	comply	
with	enforced	regulations,	then	the	proposed	CDM	project	is	not	
additional.5

The	Barrier	Test	examines	whether	there	are	hurdles	pre-
venting	the	project’s	implementation	in	the	absence	of	the	CDM.	
Barriers	must	be	significant,	realistic,	credible,	conservative,	and	
based	on	transparent	and	documented	evidence.	Examples	could	
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include	barriers	 related	 to	securing	 investment	or	 risk	associ-
ated	with	unfamiliar	technology.6	These	same	barriers	must	not	
affect,	or	must	affect	less	strongly,	reasonable	alternatives	to	the	
project	activity.

The	 Investment	Test	determines	whether	 a	CDM	project	
would	occur	without	offset	revenue.	In	the	CDM,	project	par-
ticipants	typically	make	investment-related	additionality	argu-
ments	based	on	the	internal	rate	of	return	(“IRR”)	of	a	project,	
both	with	and	without	CER	income.	If	the	project	activity	gen-
erates	no	revenue	aside	from	the	sale	of	CERs,	then	the	project	
participant	applies	a	simple	cost	analysis	to	document	project	
costs	and	to	demonstrate	 that	 there	is	at	 least	one	less	expen-
sive	alternative	to	the	project	activity.	If	the	activity	does gen-
erate	revenue	in	addition	to	CER	sales,	the	project	participant	
must	apply	either	(1)	an	investment	
comparison	analysis,	which	uses	
a	 project-appropriate	 financial	
indicator	 to	 compare	 the	 proj-
ect’s	performance	to	alternative	
activities;	 or	 (2)	 a	 benchmark	
analysis,	which	compares	a	stan-
dardized	market	indicator	to	the	
CDM	activity.	If	either	analysis	
indicates	 that	 there	 is	 a	 more	
financially	attractive	option	than	
undertaking	 the	 CDM	 project,	
the	 project	 passes	 this	 test.	 A	
Sensitivity	Test	is	also	required	
to	 ensure	 that	 the	 analytical	
assumptions	used	are	robust.7

Finally,	the	Common	Prac-
tice	Test	measures	 the	 sectoral	
and/or	 regional	 penetration	 of	
the	 proposed	 CDM	 activity	
(i.e.,	technology	or	practice).	If	
activities	 similar	 to	 the	 CDM	
project	 activity	 are	 common,	 the	
project	participant	must	demonstrate	that	the	project-specific	cir-
cumstances	are	somehow	unique;	otherwise,	the	project	is	not	
additional.8

If	a	project	fails	any	of	these	tests	(i.e.,	it	is	legally	required,	
is	the	most	economically	attractive	approach	and/or	barrier-free,	
or	is	common	practice)	the	project	is	not	additional	and	cannot	
generate	offsets	under	the	CDM.9

Critique:	The	CDM	Does	Not	Adequately	Ensure	
Additionality

A	number	of	past	critiques	have	questioned	the	effective-
ness	of	these	tests,	or	at	least	the	consistency	and	adequacy	of	
their	application	by	regulators.	Of	these,	perhaps	the	most	well	
known	critique	was	the	November	2007	paper	written	by	Lam-
bert	Schneider	on	behalf	of	the	World	Wildlife	Fund,	titled	Is 
the CDM Fulfilling its Environmental and Sustainable Develop-
ment Objectives? An Evaluation of the CDM and Options for 
Improvement.10 The	media,	academic	literature,	and	trade	press	

cited Schneider’s	paper	widely	for	its	assertion	that	up	to	twenty	
percent	 of	 CERs—representing	 forty	 percent	 of	 CDM	 proj-
ects—may	have	been	non-additional.11	Schneider’s	paper	also	
argued	that	the	additionality	guidance	provided	under	the	CDM	
with	respect	to	barriers,	investment,	and	common	practice	tests	
was	too	subjective	and/or	insufficiently	specific.12

The	2008	paper	by	Stanford	University	Professors	Michael	
Wara	and	David	Victor	titled	A Realistic Policy on International 
Carbon Offsets	is	another	notable	critique	of	the	CDM’s	abil-
ity	 to	 ensure	project	 additionality.13	Wara	and	Victor	 largely	
focused	their	criticism	on	the	applications	for	CERs	made	by	
nearly	all	new	Chinese	renewable	energy	capacity	at	the	time,	
despite	 the	 Chinese	 government’s	 national	 policy	 goals	 that	
focused	on	 increasing	 investment	 in	 renewable	energy.14	The	

implication	of	 their	argument	was	
that	it	would	have	been	impos-
sible	 for	 all	 these	 projects	 to	
meet	 the	 CDM’s	 additional-
ity	 test,	 since	 at	 least	 some	 of	
the	 renewable	 energy	 capac-
ity	 brought	 online	 at	 the	 time	
must	 have	 been	 attributable	 to	
China’s	 energy	 policy,	 not	 the	
CDM.15	 They	 claimed	 that	 if	
the	 CDM’s	 additionality	 tests	
could	not	sift	out	the	additional	
from	non-additional	projects	 in	
this	 example,	 then	 they	 could	
not	 sufficiently	 ensure	 offset	
quality.16

Wara	and	Victor	also	criti-
cized	 the	 concept	 of	 offsets	
in	 general	 by	 asserting	 that	
increasingly	 burdensome	 tests	
would	 be	 required	 to	 suffi-
ciently	ensure	additionality	to	an	

acceptable	 level	 of	 offset	 quality,	
and	that	such	stringency	would	make	the	CDM	too	cumbersome	
to	function	effectively.17	Ultimately,	they	declared	that	“enthusi-
asm	[for	offsets]	is	misplaced	because	any	offset	market	of	suffi-
cient	scale	to	provide	substantial	cost-control	for	a	cap-and-trade	
program	will	involve	substantial	issuance	of	credits	that	do	not	
represent	real	emissions	reductions.”18

OQI	Findings	&	Recommendations
Finding(s):	OQI	finds	that	there	have	been	valid	concerns	

about	the	efficacy	of	both	the	design	and	implementation	of	the	
CDM’s	measures	to	ensure	additionality.	However,	the	recent	
rejection	of	a	number	of	proposed	Chinese	 renewable	energy	
CDM	projects	by	the	Executive	Board	(“EB”)	(the	body	respon-
sible	for	oversight	of	the	CDM)	on	additionality	grounds	indi-
cates	 that	CDM	executive	 leadership	and	staff	have	begun	 to	
address	at	least	some	of	the	aforementioned	quality	critiques.

Furthermore,	OQI	believes	that	issues	cited	in	the	past	con-
cerning	CDM	additionality	determinations	are	neither	endemic	

Overall, OQI finds that 
the CDM’s processes 
perform sufficiently 

against most of our core 
offset quality criteria, and 

with further refinement 
should be capable of 

performing sufficiently 
against all criteria.
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nor	 irreparable.	 Improvements	 in	 the	 past	 few	 years	 include	
the	 introduction	of	both	 the	Registration	and	Issuance	Teams	
(“RITs”)	and	additional	secretariat	staff	 that	provide	multiple	
layers	 of	 project	 review,	 summarize	 submissions,	 and	 make	
recommendations,	all	of	which	 facilitate	 the	CDM	Executive	
Board’s	 review	and	decision	making	process.	The	Executive	
Board	review	and	rejection	rate	for	projects	has	increased	sig-
nificantly	 over	 the	past	 two	years.19	As	 the	Executive	Board	
undertakes	 reforms	 to	 incorporate	 more	 objective,	 standard-
ized	criteria	into	additionality	determinations,	it	will	be	possible	
to	create	a	program	that	both	ensures	offset	quality	and	is	not	
overly	burdensome	or	administratively	complex.

Recommendation(s):	Broadly	speaking,	CDM	projects	fall	
into	one	of	two	categories,	which	largely	dictate	how	difficult	it	
is	to	assess	their	additionality.	For	projects	where	CDM	is	the	
sole	or	primary	source	of	revenue,	additionality	is	less	challeng-
ing	to	determine	because	there	are	no	other	expected	economic	
incentives	for	the	project	besides	the	CDM.

Projects	with	multiple	revenue	streams	are	more	challeng-
ing.	For	this	category,	the	CDM	could	improve	by	implement-
ing	a	more	rigorous	and	standardized	approach	for	determining	
additionality,	 consistent	 with	 the	 recommendations	 made	 by	
Lambert	Schneider.

Standardized	approaches	determine	additionality	based	on	
a	set	of	objective	eligibility	criteria,	which	consider	the	regula-
tory,	financial,	institutional,	and	technical	conditions	for	a	par-
ticular	project	type.	Generally,	standardized	approaches	involve	
the	 establishment	 of	 performance	 benchmarks	 for	 both	 addi-
tionality	 and	 baselines.	 However,	 while	 a	 more	 standardized	
approach	to	additionality	can	also	help	to	promote	offset	qual-
ity,	an	entirely	standardized	approach	would	be	challenging,	if	
not	impossible,	because	of	the	diversity	of	developing	country	
contexts.	Therefore,	“hybrid”	additionality	assessments,	which	
combine	elements	of	the	current	tests-based	approach	with	more	
project-type-specific	standardized	criteria,	can	help	balance	the	
strengths	and	weaknesses	of	these	respective	processes.	As	the	
CDM	grows	to	meet	increased	global	demand	for	international	
offsets,	 a	 hybrid	 approach	 to	 additionality	 can	 help	 stream-
line	the	project	cycle,	increasing	efficiency	while	maintaining	
quality.

Providing	more	detailed	guidance	 to	both	project	partici-
pants	and	independent	third	party	project	auditors	(referred	to	
as	“Designated	Operational	Entities,”	or	“DOEs”)	about	how	
to	determine	additionality	for	each	project	type,	and	providing	
standardized	 investment	 and	 analysis	 tools,	 will	 improve	 the	
quality	of	the	CDM	while	also	reducing	transaction	costs	and	
administrative	burden.	As	the	first	large-scale	GHG	offset	pro-
gram	in	the	world,	the	CDM	is	already	incorporating	some	of	
these	recommendations	as	program	administrators	and	partici-
pants	learn	through	experience.

oQi cRiteRia #2: offSetS ShoulD be baSeD on a 
RealiStic baSeline

High	quality	offsets	should	be	measured	against	a	realis-
tic	baseline	in	order	to	achieve	a	transparent	and	conservative	

estimation	of	a	project’s	GHG	emission	reduction,	avoidance,	
and/or	removal.	A	baseline	is	an	estimate	of	the	GHG	emissions	
that	would	occur	in	the	absence	of	the	offset	project.	Whereas	
additionality	 involves	 demonstrating	 that	 a	 project	 activity	
would	not	have	occurred	in	the	absence	of	the	CDM,	baselines	
establish	 the	 plausible	 GHG	 emissions	 scenario	 without	 the	
project.

CDM	Process	for	Establishing	Baselines
Under	 the	 CDM,	 project	 participants	 establish	 baselines	

according	to	guidelines	set	forth	in	an	approved	project	method-
ology.	A	methodology	defines	the	likely	emissions	sources	and	
sinks	in	the	absence	of	a	project.	The	CDM	specifies	the	follow-
ing	three	approaches	for	establishing	baselines:

1.	 Determining	that	the	most	likely	activity	in	the	
absence	of	the	project	would	be	continuance	of	the	
existing	activity.

2.	 Determining	if	an	economically	attractive	alternative	
exists	that	is	neither	the	existing	activity	nor	the	CDM	
project.	In	this	case,	the	emissions	associated	with	the	
most	economically	attractive	alternative	to	the	CDM	
project	would	constitute	the	baseline.

3.	 In	the	absence	of	a	clear	economically	attractive	
alternative,	the	baseline	is	based	on	the	average	
emissions	of	other	commonly	implemented	and	high	
performing	projects	in	the	sector.	Projects	must	have	
been	undertaken	in	the	past	five	years	and	have	similar	
geographic,	economic,	environmental,	political,	social,	
and	other	characteristics.20

For	example,	the	baseline	scenario	for	a	CDM	project	that	
proposes	to	capture	and	flare	landfill	gas	might	involve	a	plau-
sible	expectation	that	the	landfill	owner	would	normally	take	no	
action	to	reduce	or	capture	methane	at	the	site.21	In	this	case,	
baseline	emissions	would	equal	the	amount	of	methane	released	
from	the	site	without	any	gas	capture.	However,	this	is	a	fairly	
straightforward	example	and	it	is	possible	that	a	given	project	
will	have	multiple	plausible	baseline	scenarios	from	which	the	
project	participant	must	choose.

Critique:	CDM	Project-by-Project	Baseline	
Determinations	Are	Administratively	Burdensome

Some	market	participants	believe	the	CDM’s	approach	to	
baseline	determination	 is	 inadequately	 streamlined	and	deem	
the	process	to	be	overly	burdensome.	Project	participants	have	
argued	that	a	more	efficient	alternative	approach	would	be	 to	
establish	generic	benchmarks	or	default	emission	factors	for	par-
ticular	project	types,	which	would	allow	for	streamlined	estima-
tion	of	baseline	emissions.

Recently,	 the	CDM	has	begun	to	address	this	concern	by	
moving	away	from	project-specific	baseline	scenarios,	towards	
a	 hybrid	 approach	 that	 combines	 both	 project-specific	 and	
standardized	 evaluations.	 For	 example,	 the	 Executive	 Board	
approved	a	methodology	in	2008	for	the	manufacture	of	energy-
efficient	 refrigerators,	 which	 takes	 a	 benchmarked	 approach	
to	 establishing	 project	 baselines.	 As	 opposed	 to	 other	 meth-
odologies	 that	 would	 require	 direct	 measurement	 of	 energy	
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consumption,	this	methodology	(“AM0070”)	sets	the	baseline	as	
the	manufacturing	of	“refrigerators	with	the	specific	electricity	
consumption	corresponding	to	the	calculated	benchmark	for	the	
respective	storage	volume	class.”22	In	other	words,	the	method-
ology	provides	a	standardized	baseline	with	a	default	factor	for	
calculating	the	energy	savings	of	various	refrigeration	devices.	
A	 degree	 of	 standardization	 is	 also	 underway	 for	 renewable	
energy	and	energy	efficiency	projects,	through	the	compilation	
of	standard	baseline	emission	factors	for	electricity	grids	in	sev-
eral	developing	countries,	such	as	India	and	South	Africa.

OQI	Findings	&	Recommendations
Finding(s):	OQI	finds	 that	 the	CDM’s	approach	to	base-

line	establishment	is	generally	sufficient	to	ensure	offset	quality,	
although	a	transition	towards	more	standardized,	benchmarked	
baselines,	where	appropriate,	could	help	increase	administrative	
efficiency.	At	the	same	time,	OQI	acknowledges	that	develop-
ing	benchmark	baselines	requires	a	significant	amount	of	data,	
research,	and	work,	particularly	to	ensure	that	they	are	current,	
as	well	as	contextually	and	regionally	appropriate.

Recommendation(s):	Standardization	of	baselines	through	
benchmarking	 for	 some	 types	of	projects	may	be	appropriate	
and	more	efficient	in	the	CDM	moving	forward.	The	CDM	trend	
towards	benchmarking	baselines—as	in	the	case	of	the	AM0070	
with	efficient	refrigerators—can	streamline	the	project	develop-
ment	process	and	reduce	transaction	costs	and	investor	risk.

Similar	 to	 additionality,	 standardized	 baselines	 are	 not	
appropriate	 for	 activities	 and/or	 regions	 with	 heterogeneous	
characteristics	that	make	accurate	generalization	difficult.	Dis-
advantages	to	standardized	baselines	can	include	the	significant	
time	and	cost	associated	with	developing	rigorous	benchmarks	
across	a	broad	range	of	project	 types,	 limits	 to	the	amount	of	
appropriate	project	types,	and	difficulties	in	accounting	for	dif-
ferent	technological	and	market	conditions	across	regions	and	
regulatory	systems.	In	other	words,	while	standardized	baseline	
scenarios	may	be	appropriate	in	certain	countries	or	sectors	and	
for	certain	project	 types,	 they	may	be	 inappropriate	 for	 those	
with	substantial	project-specific	considerations.

offSet cRiteRia #3: offSetS ShoulD be accuRately 
QuantifieD & monitoReD

Offsets	should	be	accurately	quantified	and	monitored	 to	
ensure	that	only	real,	high-quality	emission	reductions	receive	
credits.	To	achieve	accuracy,	projects	should	have	monitoring	
plans	that	define	how,	when,	and	by	whom	data	will	be	collected	
and	emissions	quantified,	using	established	standards.

CDM	Process	for	Offset	Quantification	and	
Monitoring

The	 CDM	 requires	 that	 an	 approved	 monitoring	 plan	
for	 each	project	 be	 included	 in	 its	Project	Design	Document	
(“PDD”).23	CDM	methodologies	lay	out	detailed	rules	and	guid-
ance	 on	 quantification	 and	 monitoring	 requirements	 for	 each	
project	type.	Each	project’s	monitoring	plan	must	specify	moni-
toring	and	quality	control	procedures,	necessary	data	for	collec-
tion,	measurement	accuracy	and	calibration	procedures,	the	type	

of	measurement	instruments,	and	who	is	responsible	for	moni-
toring.	Plans	must	also	address	the	monitoring	of	leakage	and	
be	available	to	the	public	online.24	Prior	to	project	registration,	
independent	auditors	must	validate	monitoring	plans.

Critique
In	certain	 instances,	 there	have	been	 individual	 technical	

issues	or	other	problems	with	methodologies.	However,	 revi-
sions	to	methodologies	have	corrected	these	issues	and,	broadly	
speaking,	there	have	been	no	significant	critiques	of	the	CDM’s	
ability	to	ensure	quality	offset	quantification	and	monitoring,	to	
date.

OQI	Findings	&	Recommendations
Finding(s):	OQI	finds	that	the	CDM	has	strict	criteria	for	

emission	quantification	and	monitoring	that	sufficiently	ensures	
offset	quality.	Indeed,	the	CDM	has	served	as	a	model	for	emis-
sions	quantification	and	monitoring	procedures	 in	subsequent	
GHG	offset	programs	and	standards.

Recommendation(s):	 The	 CDM	 has	 a	 strong	 exist-
ing	 library	 of	 methodologies	 that	 include	 accepted	 monitor-
ing	and	quantification	formulas,	and	 that	have	preceded	most	
other	regional	and	international	standards.	In	certain	instances,	
requiring	the	application	of	internationally	recognized	technical	
standards	to	CDM	monitoring	plans	could	support	greater	stan-
dardization	of	data	across	projects	and	project	 types.	Explicit	
references	to	these	standards	also	will	give	project	participants	
and	 auditors	 greater	 clarity	 on	 the	 requirements	 for	 project	
implementation.

offSet cRiteRia #4: offSetS ShoulD be 
inDepenDently valiDateD & veRifieD

An	 independent	and	qualified	 third	party,	 free	 from	con-
flicts	of	 interest,	 should	audit	 (i.e.,	validate	projects	or	verify	
project	performance)	all	offset	projects	to	ensure	accuracy	and	
impartiality.	To	avoid	conflicts	of	interest,	auditor	compensation	
should	not	depend	on	whether	the	project	receives	CER	credits.	
Regulatory	offset	systems	should	have	accredited	auditors	and	
procedures	in	place	to	review	and	re-accredit,	suspend,	or	dis-
qualify	audit	organizations	on	an	ongoing	basis.

CDM	Process	for	Offset	Validation	and	Verification
Independent	third	party	auditors	in	the	CDM	are	called	Des-

ignated	Operational	Entities	(“DOEs”)	and	are	accredited	by	the	
CDM	Executive	Board	based	on	criteria	relating	largely	to	size,	
technical	competency,	and	management	ability.	DOEs	are	sub-
ject	to	random	spot-checks	and	periodic	review	by	the	Executive	
Board,	and	substandard	work	can	lead	to	fines,	suspension,	or	
revocation	of	a	DOE’s	accreditation.25

An	independent	auditor	must	validate	the	PDD	(i.e.,	proj-
ect	validation)	prior	to	registration	of	the	project	by	the	CDM.	
Prior	to	CER	issuance	by	the	CDM,	an	independent	auditor	must	
verify	 the	emission	reductions	based	on	ex post	data	on	proj-
ect	performance.	Project	participants	contract	DOEs	to	perform	
these	audits,	and	pay	the	DOEs	for	services	directly.	The	use	of	
different	DOEs26	at	the	validation	and	verification	stages	in	the	
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project	cycle	is	intended	to	ensure	that	the	second	audit	is	not	
biased	by	findings	of	the	earlier	audit.27

Critique:	Some	Independent	Third	Party	Verifiers	
(DOEs)	Have	Not	Sufficiently	Evaluated,	Validated,	
and	Verified	Projects	to	Date

Some	third	party	verifiers	under	the	CDM	have	been	criti-
cized	for	a	 lack	of	capacity	and	competency	to	undertake	 the	
level	of	quality	checks	required	to	ensure	offset	quality.	In	addi-
tion,	because	DOEs	compete	with	one	another	for	business,	there	
has	been	concern	that	they	could	be	driven	to	lower	the	quality	
of	their	audits	to	remain	competitive	and	profitable.	Questions	
surrounding	potential	conflicts	of	interest	for	DOEs	also	exist,	
because	project	participants	hire	and	then	pay	DOEs	themselves.

One	example	of	the	issues	surrounding	third	party	verifica-
tion	emerged	in	November	2008,	when	the	largest	CDM	project	
auditor,	Norway’s	Det	Norske	Veritas	(“DNV”),	had	its	accredi-
tation	suspended	by	the	Executive	Board	for	five	alleged	non-
conformities	related	to	its	validation	and	verification	practices.28	
The	suspension	meant	that	DNV	could	not	submit	projects	for	
registration	or	request	issuance	of	CERs	for	clients.	At	least	in	
part,	the	suspension	reflected	a	move	by	the	Executive	Board	to	
tighten	rules	and	ensure	that	CDM	projects	meet	more	stringent	
offset	quality	standards.	A	second	verifier	suspension,	this	time	
of	 the	firm	SGS	United	Kingdom	Limited	 (“SGS”),	 signifies	
continued	vigilance	by	the	Executive	Board.

OQI	Findings	&	Recommendations
Finding(s):	DNV’s	suspension	and	later	reinstatement,	as	

well	 as	 SGS’	 recent	 suspension,	 indicate	 that	 procedures	 for	
spot-checks	 and	 periodic	 evaluation	 as	 well	 as	 oversight	 of	
DOEs	by	 the	Executive	Board	 is	 improving.	However,	more	
training,	 guidance,	 experience,	 and	 the	 development	 of	 stan-
dardized	protocols	for	auditing	are	needed,	as	well	as	consensus	
on	what	constitutes	validation	and/or	verification	best	practices.	
Some	progress	has	been	made	in	this	regard,	with	the	adoption	
of	 the	 Validation	 and	 Verification	 Manual	 (“VVM”)	 by	 the	
CDM	Executive	Board	in	2008.29

Recommendation(s):	 Significant	 reforms	 are	 needed	 to	
better	train	DOE	staff,	to	align	the	incentive	structures	of	third	
party	validation	and	verification,	and	to	ensure	greater	oversight	
of	DOEs	by	the	Executive	Board.

Individuals	employed	by	DOEs	should	be	required	to	meet	
a	minimum	level	of	training,	modeled	after	the	existing	training	
program	for	Expert	Review	Team	members	that	review	national	
inventories	 submitted	 under	 the	 United	 Nations	 Framework	
Convention	on	Climate	Change	and	the	Kyoto	Protocol.	To	be	
on	a	verification	team,	individual	auditors	should	have	to	com-
plete	this	training	and	pass	an	exam,	supplementing	this	training	
with	their	own	training	on	internal	systems	and	procedures.

To	align	incentives	and	avoid	potential	conflicts	of	interest,	
a	neutral	party	could	assign	DOEs	to	projects	instead	of	project	
participants	hiring	DOEs	themselves.	For	example,	the	Execu-
tive	Board	could	assign	DOEs,	operating	under	a	predetermined	
fee	structure,	to	projects.

In	 addition,	 the	 ability	 of	 the	 CDM	 Accreditation	 Panel	
(which	oversees	DOEs)	to	assess	whether	DOEs	have	the	capac-
ity	and	competency	to	justify	accreditation	could	be	strengthened	
through	mandatory	training	and	testing	for	Accreditation	Panel	
members	and	support	personnel.	To	accomplish	this,	employees	
must	be	specifically	hired	and	trained	to	achieve	this	goal.

Finally,	continual	updates	and	improvements	to	the	Valida-
tion	and	Verification	Manual	are	essential	to	ensure	that	DOEs,	
project	participants,	and	the	Executive	Board	have	a	clear	under-
standing	of	the	materiality	of	each	requirement	to	the	quality	of	
a	project’s	validation	and	verification.30

offSet cRiteRia #5: offSetS ShoulD be 
unambiguouSly owneD

Offsets	should	have	a	single	owner	with	clear	rights	to	the	
credits	 so	 that	 the	emission	 reductions	 they	 represent	are	not	
claimed	twice.	“Double-counting”	can	be	further	prevented	by	
ensuring	credits	are	serialized	and	accounted	for	 in	a	registry	
where	transfer	of	ownership	can	be	clearly	documented.

CDM	Process	for	Ensuring	Unambiguous	Ownership
Before	any	offset	project	 activity	can	move	 forward,	 the	

Designated	National	Authority	(“DNA”)31	of	the	host	country	
must	approve	 the	project	on	behalf	of	 that	nation’s	sovereign	
government.	 The	 DNA	 is	 thereby	 responsible	 for	 assigning	
unambiguous	ownership	rights	to	emission	reduction	credits	to	
project	participants.

Furthermore,	all	CDM	credits	have	individual	serial	num-
bers	 and	 a	UN	 registry	 that	meets	 international	 best	 practice	
standards	 for	 accounting	 and	 transactions,	 like	 those	 used	 in	
financial	 banking	 systems.	 The	 registry	 uses	 unique	 account	
numbers	 for	 all	 participants,	 and	 participants	 may	 hold	 each	
CER	in	one	account	at	a	time.	Information	in	the	registry	is	pub-
licly	available	on	the	Internet.32

Critique
No	significant	critiques	exist	to	date	on	the	CDM’s	ability	to	

ensure	unambiguous	ownership.

OQI	Findings	&	Recommendations
Finding(s):	OQI	finds	that	the	CDM	is	generally	sufficient	

to	ensure	that	offset	credits	are	unambiguously	owned.	In	partic-
ular,	because	the	CDM	gives	developing	countries	the	ultimate	
power	 to	approve	offset	 issuance,	 the	 system	 is	 structured	 to	
respect	domestic	sovereignty	and	ensure	clear	ownership	under	
domestic	law,	while	simultaneously	ensuring	that	international	
ownership	transactions	are	clear	and	credible.	Furthermore,	the	
serialization	and	registry	accounting	system	promotes	unambig-
uous	ownership	by	allowing	credit	transfers	and	retirements	in	a	
transparent	fashion.

Recommendation(s):	Requiring	host	country	recognition	
of	CER	ownership	creates	 a	 robust	mechanism	 for	 establish-
ing	unambiguous	credit	ownership	and	for	prevention	of	dou-
ble-counting.	 Improving	national-level	 governance	 structures	
through	training	and	capacity-building	would	help	DNAs	do	an	
even	better	job	of	avoiding	any	ambiguous	ownership	issues	that	
may	occur	in	the	future.
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offSet cRiteRia #6: offSetS ShoulD aDDReSS 
leakage

Leakage	 is	 an	 increase	 in	 emissions	 outside	 of	 an	 offset	
project’s	boundaries	that	occurs	as	a	direct	result	of	the	project’s	
implementation.	To	account	for	leakage,	methodologies	should	
define	a	“project	boundary”	which	specifies	the	GHG	sources	
and	sinks	for	which	project	participants	are	responsible.	Meth-
odologies	also	should	explain	how	the	project	will	quantify	any	
significant	changes	in	emissions	outside	the	project	boundary.	
Offset	programs	should	require	that	project	participants	evaluate	
potential	leakage	effects,	and	that	monitoring	plans	account	for	
actual	effects	over	the	life	of	a	project.

CDM	Process	for	Addressing	Leakage
In	general,	project	participants	must	either	demonstrate	that	

leakage	is	unlikely	to	occur,	or	monitor	and	quantify	unavoid-
able	leakage	and	deduct	it	from	the	total	credited	emission	reduc-
tions	by	using	procedures	and	formulas	prescribed	by	the	project	
methodology.	For	example,	projects	that	use	wood	waste	instead	
of	fossil	fuel	in	thermal	boilers	can	cause	leakage	if	wood	waste	
is	in	short	supply,	and	other	local	wood-fired	boilers	switch	back	
to	 fossil	 fuels.	The	CDM	methodology	(“AM-0036”)	 for	 this	
kind	of	project	requires	project	participants	to	demonstrate	that	
wood	waste	is	abundant.	If	such	a	demonstration	is	not	possible,	
project	 participants	 must	 calculate	 the	 increase	 in	 fossil	 fuel	
emissions	likely	to	occur	at	other	boilers	as	a	result,	and	must	
deduct	this	from	the	total	creditable	reductions.33

Critique
No	significant	critiques	exist	to	date	on	the	CDM’s	ability	

to	address	leakage.

OQI	Findings	&	Recommendations
Finding(s):	OQI	finds	that	the	CDM	has	methodologies	that	

estimate	leakage	conservatively	for	most	project	types,	and	its	
approach	to	addressing	leakage	is	generally	sufficient	to	ensure	
offset	quality.

Recommendation(s):	 OQI	 recommends	 that	 the	 CDM	
continue	to	use	a	conservative	approach	in	identifying	and	miti-
gating	leakage	issues,	that	it	require	all	project	types	to	address	
leakage,	and	that	it	provide	methodological	guidelines	for	esti-
mating	leakage	at	a	level	commensurate	with	the	project	type’s	
complexity	and	risk.

offSet cRiteRia #7: offSetS ShoulD aDDReSS 
peRmanence

For	certain	project	types,	there	is	a	risk	that	emission	reduc-
tions	generated	are	subject	to	reversal,	and	therefore	could	fail	to	
offset	emissions	permanently.	For	example,	a	forest	fire,	weather	
event,	or	pest	attack	could	release	into	the	atmosphere	carbon	
stored	 by	 a	 forestry	 project.	 Therefore,	 regulatory	 regimes	
should	address	permanence	to	ensure	the	minimization	of	loss	in	
the	event	of	a	reversal.

CDM	Process	for	Addressing	Permanence
In	the	case	of	afforestation/reforestation	(“AR”)	projects,	

the	CDM	addresses	permanence	concerns	by	issuing	temporary	

credits	that	expire	at	a	predetermined	time.	Once	a	credit	expires,	
the	owner	must	replace	it	with	another	valid	credit	or	emission	
allowance	unit.34	For	example,	if	a	country	uses	a	reforestation	
credit	to	comply	with	its	obligations	under	the	Kyoto	protocol	
in	2010	and	 the	credit	expires	 in	2020,	 the	country	will	have	
to	submit	a	replacement	credit	or	allowance	in	2020	to	remain	
in	compliance	with	its	2010	obligations.	A	significant	disadvan-
tage	of	temporary	crediting	is	that	it	 treats	all	forestry	carbon	
as	 short-lived,	 even	 where	 reversals	 may	 not	 have	 occurred.	
The	result	is	increased	financial	risk	and	uncertainty	for	buyers,	
which	creates	a	disincentive	for	project	participants	to	invest	in	
forestry	projects.

Critique
No	significant	critiques	exist	to	date	on	the	CDM’s	ability	to	

ensure	permanence.	However,	critiques	do	exist	about	the	effi-
cacy	of	temporary	crediting	with	respect	to	promoting	invest-
ment	in	carbon	sequestration	projects.

OQI	Findings	&	Recommendations
Finding(s):	OQI	finds	 that,	while	 temporary	 crediting	 is	

sufficient	to	ensure	offset	quality,	the	CDM’s	current	approach	
may	be	overly	conservative,	as	 it	creates	 investor	uncertainty	
and	has	led	to	minimal	investments	in	forestry	projects	under	the	
CDM	to	date.

Recommendation(s):	 OQI	 recommends	 investigating	
alternate	 ways	 to	 address	 permanence.	 For	 example,	 policy	
mechanisms	that	address	reversal	risk	could	provide	more	mar-
ket	certainty	than	temporary	crediting	mechanisms.	Some	GHG	
programs	in	voluntary	and	pre-compliance	markets	are	explor-
ing	and	testing	buffer	pools	and	the	use	of	insurance	and	other	
financial	products	as	alternatives	to	temporary	crediting.	Buffer	
pools,	for	instance,	address	reversal	risk	by	evaluating	the	risk	
profile	of	a	project,	and	then	requiring	project	participants	to	set	
aside	a	portion	of	the	offsets,	based	on	the	results	of	applying	
a	methodology	to	determine	risk	and	buffer	size,	into	a	shared	
buffer	pool.	In	the	event	of	a	reversal,	project	participants	use	
credits	from	this	pool	to	account	for	negated	sequestered	tons.	
As	another	example,	insurance	products	work	much	like	other	
traditional	 types	of	 insurance,	 addressing	 risk	by	making	 the	
project	whole	by	guaranteeing	a	replacement	price	for	offsets	
equivalent	to	the	loss.	Although	applying	these	mechanisms	in	
many	developing	countries	may	be	challenging,	from	a	market	
and	investment	perspective	they	could	provide	a	more	efficient,	
certain,	and	cost-effective	approach	than	temporary	crediting.

offSet cRiteRia #8: offSet pRoJectS ShoulD Do no 
net haRm

Offset	projects	 should	not	cause	or	contribute	 to	adverse	
effects	on	human	health	or	 the	environment,	and	should	seek	
to	 provide	 health	 and	 environmental	 co-benefits	 whenever	
possible.

CDM	Process	for	Ensuring	No	Net	Harm
To	 ensure	 that	 offset	 projects	 do	 no	 net	 harm,	 the	 CDM	

requires	project	participants	to	sponsor	a	stakeholder	consultation	
process	during	the	project	design	phase.	During	the	consultation	
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process,	submissions	of	public	comments	on	the	project	activity	
must	be	solicited,	and	in-person	stakeholder	meetings	must	be	
held	in	the	local	community.35	Project	participants	are	required	
to	undertake	good	faith	efforts	to	publicize	the	event	and	make	
materials	 available	 in	 the	 language	 of	 local	 constituents.	 The	
PDD	 must	 include	 a	 summary	 of	 any	 stakeholder	 comments	
received	 during	 the	 public	 comment	 period	 and	 describe	 any	
anticipated	environmental,	economic,	and/or	social	impacts.	The	
project	must	then	be	approved	by	the	host	country	government	
and	be	found	consistent	with	its	sustainable	development	goals,	
as	well	as	environmental	and	other	regulations.36

Critique:	CDM	Projects	Sometimes	Cause	Local	
Environmental	and/or	Social	Harm,	and/or	Fail	to	
Promote	Sustainable	Development

A	small	number	of	CDM	projects	have	come	under	criticism	
for	causing	 local	 environmental	or	 social	harm.	For	example,	
a	 number	 of	 environmental	 non-governmental	 organizations	
(“NGOs”)	 including	 International	Rivers,	 the	Center	 for	Bio-
logical	Diversity	(“CBD”),	and	the	Natural	Resources	Defense	
Council	(“NRDC”)	submitted	comments	to	oppose	the	validation	
of	a	hydroelectric	project	in	Panama	sponsored	by	AES	Corpo-
ration.	The	NGOs	claimed	the	project	would	have	threatened	a	
biologically	rich	World	Heritage	Site	and	the	indigenous	Ngobe	
tribe.37

Another	related	critique	frequently	levied	against	the	CDM	
is	that	it	has	failed	to	meet	one	of	its	primary	objectives:	to	assist	
developing	 countries	 in	 achieving	 sustainable	 development.	
While	failing	to	promote	sustainable	development	is	not	neces-
sarily	equivalent	to	doing	net	harm,	it	is	worth	mentioning	in	this	
paper	because	of	the	prevalence	of	this	criticism	in	debates	over	
the	CDM	to	date.

According	to	Schneider:
The	 actual	 impact	 of	 CDM	 projects	 on	 sustainable	
development	 is	difficult	 to	 assess	because	 it	 depends	
on	the	definition	of	sustainable	development	which	is	
defined	by	most	countries	in	very	broad	terms.	Many	
countries	 have	 established	 and	 published	 criteria	 to	
assess	 whether	 a	 project	 contributes	 to	 sustainable	
development.	 However,	 they	 are	 often	 very	 general	
.	.	.	[F]ew	[projects]	comply	with	criteria	that	are	related	
to	 the	 achievement	 of	 the	 Millennium	 Development	
Goals.	For	example,	many	CDM	projects,	directly	or	
indirectly,	reduce	air	pollution	or	contribute	to	the	dif-
fusion	of	environmentally	sound	technologies,	whereas	
only	very	 few	projects	directly	 contribute	 to	poverty	
alleviation.38

OQI	Findings	&	Recommendations
Finding(s):	OQI	finds	that	the	CDM’s	approach	to	prevent-

ing	net	harm	is	generally	sufficient	to	ensure	offset	quality	by	
creating	opportunities	 for	public	participation	and	giving	host	
countries	recourse	to	reject	projects	if	they	fail	to	consider	and	
incorporate	stakeholder	concerns	and	sustainable	development	
goals.	However,	OQI	acknowledges	 that	ensuring	absolute	no	
net	harm	of	all	offset	projects	is	difficult,	since	in	all	cases	some	

trade-offs	are	likely	to	exist.	For	example,	a	landfill	gas	capture	
system	may	reduce	a	number	of	trace	pollutants	that	can	cause	
unpleasant	odor	and	smog	due	to	ground-level	ozone.	However,	
it	may	also	displace	impoverished	people	who	rely	on	scaveng-
ing	the	landfill	as	the	basis	of	their	livelihood.

On	the	question	of	whether	the	CDM	sufficiently	contributes	
to	sustainable	development,	OQI	generally	concurs	with	Lambert	
Schneider	that	such	a	determination	is	difficult	to	make	because	
definitions	 of	 sustainable	 development	 differ	 significantly	
between	countries,	and	are	often	broad,	vague,	or	multifarious.

Recommendation(s):	The	CDM	Executive	Board	should	
continue	 to	 work	 towards	 ensuring	 that	 offset	 projects	 do	 no	
net	harm.	Programs	 to	 engage	and	educate	 local	 stakeholders	
so	 they	understand	 the	purpose	and	 impacts	of	offset	projects	
will	improve	the	CDM’s	ability	to	prevent	net	harm.	Improving	
national-level	governance	structures,	through	training	and	capac-
ity-building,	would	further	help	DNAs	develop	and	apply	their	
own	sustainable	development	criteria	and	evaluation	processes.

conclusIon

OQI	finds	that,	with	some	improvements,	the	CDM	can	pro-
vide	an	acceptable	assurance	of	project	additionality	and	base-
lines.	Recent	trends	towards	standardization	and	benchmarking	
of	both	additionality	and	baselines	should	continue	to	improve	
quality.	It	is	important	to	note	that	while	standardized	approaches	
are	often	advocated	in	principle,	in	reality	some	project	types	are	
less	amenable	to	standardization,	and	variations	across	regions	
and	 contexts	 require	 consideration	 and	flexibility.	OQI	notes	
that	expert	judgment	will	remain	an	important	complement	to	
standardized	approaches.

There	are	still	challenges	to	address	and	further	improve-
ments	to	make.	Project-by-project	additionality	determinations	
remain	administratively	burdensome	and	susceptible	to	subjec-
tivity	and	inconsistency;	as	such,	movement	towards	a	hybrid	
approach	would	help	streamline	the	process	and	increase	effi-
ciency	while	maintaining	quality.	Significant	improvements	to	
the	 third	 party	 verification	 process	 are	 needed,	 and	 potential	
conflicts	of	interest	could	be	minimized	if	DOEs	are	not	selected	
by	project	participants.	New	policy	mechanisms	 that	 address	
reversal	 risk	can	ensure	permanence	without	constraining	 the	
market.

On	the	whole,	based	on	the	assessment	criteria	established	in	
Ensuring Offset Quality: Integrating High Quality Greenhouse 
Gas Offsets Into North American Cap-and-Trade Policy,39	OQI	
finds	that	the	CDM	is	generally	able	to	ensure	sufficient	offset	
quality.	As	our	recommendations	continue	to	be	addressed,	par-
ticularly	those	regarding	additionality	determination	and	third	
party	 validation/verification,	 the	 CDM	 could	 provide	 quality	
international	offset	credits	for	use	in	a	future	U.S.	cap-and-trade	
program.
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APPENDIX	1:	The	CDM	Project	Cycle
The	CDM	process	involves	two	stages:	project	design	and	project	implementation.	The	CDM	requires	a	number	of	documents	at	

various	points	in	both	stages	to	demonstrate	that	a	project	meets	the	CDM’s	requirements.

	 Stage	I:	Project	Design	 Stage	II:	Project	Implementation

Stage	I	begins	with	the	project	planning	phase,	where	proj-
ect	participants	prepare	a	document	describing	the	project,	and	
get	written	approval	from	each	country	involved.40	Among	other	
things,	 the	written	approval	must	show	that	 the	CDM	project	
supports	the	host	country’s	sustainable	development	goals.

In	the	project	document	preparation	phase,	project	partici-
pants	complete	a	Project	Design	Document	(“PDD”).	The	PDD	
is	a	comprehensive	document	that	explains	how	the	project	meets	
the	CDM’s	additionality	tests	for	the	activity	in	question.	The	
PDD	also	describes	the	project’s	geographic	boundary,	how	the	
GHG	reductions	will	be	monitored	and	estimated,	and	the	period	
of	 time	the	project	participant	seeks	 to	receive	credits.41	Fur-
ther,	the	PDD	summarizes	any	stakeholder	comments	received	
during	 the	 public	 comment	 period,	 describes	 any	 anticipated	
environmental,	economic,	and/or	social	impacts,	and	shows	the	
average	annual	reductions	and	total	CER	volume	expected	over	
the	project’s	creditable	lifetime.	In	general,	project	participants	
develop	projects	according	to	standardized	project	“methodolo-
gies,”	or	blueprints,	which	the	CDM	Executive	Board	approves.	
These	methodologies	outline	the	steps	for	undertaking	a	variety	
of	creditable	GHG	reducing	activities.

Before	 the	 project	 can	 be	 officially	 “registered”	 by	 the	
Executive	 Board	 (“EB”),	 an	 independent	 third	 party	 auditor,	
called	a	Designated	Operational	Entity	(“DOE”),42	must	review	

the	project	activity	and	documentation	against	the	requirements	
of	 the	CDM.	The	DOE	checks	all	 information	 in	 the	PDD	to	
ensure	transparency	and	rigor	in	data,	calculations,	and	addition-
ality	arguments,	and	may	come	back	to	the	project	participant	
with	requests	for	clarifications.	The	DOE	also	conducts	a	site	
visit	 to	the	project	 to	ground-truth	the	project	documentation,	
and	if	 they	find	that	 the	project	meets	all	established	require-
ments,	they	submit	a	validation	report	to	the	EB,	which	may	reg-
ister	or	reject	the	project,	or	request	clarifications	if	necessary.

Once	the	EB	registers	the	project,	the	implementation	stage	
begins	with	the	monitoring	phase.	Project	participants	must	col-
lect	and	analyze	data	from	the	project,	according	to	standard-
ized	procedures	established	in	the	project’s	methodology.	The	
project	participant	must	continually	monitor	the	project	over	its	
creditable	lifetime	and	calculate	the	GHG	reductions	the	project	
has	achieved	to	successfully	receive	CER	credits.

In	 the	verification	and	certification	phase,	project	partici-
pants	again	retain	a	DOE,	this	time	to	verify	the	project’s	GHG	
reductions	as	documented	by	the	data	acquired	during	the	proj-
ect	monitoring	process.	Once	the	DOE	reviews	and	verifies	the	
data,	they	submit	paperwork	certifying	the	accuracy	of	the	GHG	
reductions	to	the	EB,	and	request	issuance	of	CER	credits	to	the	
project	participant.
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1	 The	Kyoto	Protocol	applies	to	five	other	greenhouse	gases	besides	CO2,	
each	with	a	different	“warming	power.”	So	that	all	the	gases	can	be	represented	
by	a	common	unit,	each	is	converted	into	a	“carbon	dioxide	equivalent.”	For	
example,	methane	(CH4)	has	a	global	warming	potential	21	times	that	of	CO2	
over	a	100-year	time	horizon.
2	 offSet Quality initiative, enSuRing offSet Quality: integRating high 
Quality gReenhouSe gaS offSetS into noRth ameRican cap-anD-tRaDe 
policy 1	(2008)	[hereinafter	enSuRing offSet Quality],	http://www.offsetquali-
tyinitiative.org/pdfs/OQI_Ensuring_Offset_Quality_Exec_Sum_7_08.pdf.
3	 Id.
4	 United	Nations	Framework	Convention	on	Climate	Change,	Clean	Develop-
ment	Mechanism–Executive	Board,	Methodological Tool: Tool for the Dem-
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In	last	year’s	Climate Law Reporter,	Staff	Writer	Anne	Par-
sons	laid	out	the	fundamental	case	for	using	a	human	rights	
framework	to	shift	the	burden	for	protecting	individuals	from	

the	negative	impacts	of	climate	change	to	the	state.1	The	impetus	
for	that	piece	was	the	UN	Human	Rights	Commission’s	adoption	
of	Resolution	7/23.2	In	the	last	year,	with	the	flurry	of	preparation	
for	the	December	2009	round	of	UN	Framework	Convention	on	
Climate	Change	negotiations	in	Copenhagen	(“UNFCCC	COP-
15”),	a	number	of	institutions	have	joined	the	call	for	developing	
the	nexus	between	human	rights	and	climate	change.3	The	nexus	
is	meaningful	because	demonstrating	climate	change’s	numerous	
negative	impacts	on	human	rights,	particularly	for	already	vulner-
able	populations,	is	a	way	of	measuring	the	harm.4	It	is	also	mean-
ingful	because	it	connects	this	harm	to	obligations	which	the	state	
has	already	undertaken.5	Thus,	it	reveals	the	potential	for	using	
developing	supranational	human	rights	legal	systems	to	impose	
a	duty	on	 states	 to	prevent	 further	 climate	 change	 and	protect	
individuals	from	its	negative	impacts.6	This	piece	aims	to	briefly	
explore	this	latter	angle	on	the	human	rights-climate	change	nexus:	
the	likelihood	that	international	human	rights	bodies,	particularly	
the	regional	human	rights	systems,	will	in	the	foreseeable	future	
hold	states	accountable	for	climate	change.

International	environmental	law	and	climate	change	negotia-
tions	tend	to	be	based	on	notions	of	state-to-state	consensus	and	
cooperation.7	However,	there	is	nothing	like	the	build-up	of	hopes	
and	ultimate	disappointment	of	the	most	recent	UNFCCC	COP-
15	negotiations8	 to	 leave	 individuals	wishing	 for	 some	club	 to	
hold	over	the	heads	of	states.	Aside	from	democratic	processes	or	
domestic	legal	remedies,	where	they	exist,	regional	human	rights	
systems	may	offer	the	best	forum	for	individuals	to	confront	states	
that	fail	to	come	to	consensus	or	otherwise	take	steps	to	combat	
climate	change.

This	is	not	to	say	that	regional	human	rights	systems	have	
been	perfected.	The	European	Court	of	Human	Rights,	the	Inter-
American	Court	of	and	Commission	on	Human	Rights,	and	the	
African	Commission	on	and	newly	operational	Court	of	Human	
and	Peoples’	Rights	each	face	their	own	challenges:	certain	states	
that	 accept	 only	 limited	 jurisdiction	 or	 no	 jurisdiction	 at	 all;9	
absence	of	regional	enforcement	mechanisms	other	 than	diplo-
matic	or	political	pressure;10	and	consequent	 reliance	on	states	
for	compliance	with	recommendations	and	execution	of	binding	
judgments.	Nevertheless,	each	regional	system	has	developed	a	
mechanism	by	which	individuals	may	bring	complaints	against	
states	for	failing	to	respect,	protect,	or	fulfill	regionally	guaranteed	
human	rights.11

In	evaluating	the	potential	fate	of	a	petition	based	on	human	
rights	violations	resulting	from	climate	change,	each	of	the	three	

established	 systems	 has	 its	 own	 strengths.	 Unlike	 the	 founda-
tional	documents	of	the	other	two	systems,	the	African	Charter	
on	Human	and	Peoples’	Rights	actually	recognizes	a	right	to	envi-
ronment.12	Moreover,	 the	African	Commission	on	Human	and	
Peoples	Rights	(“ACHPR”)	has	entertained	petitions	based	on	vio-
lations	of	this	right	and	found	states	in	violation	of	their	associated	
obligations.13	In	a	resolution	on	human	rights	and	climate	change	
issued	just	prior	to	COP-15,	the	ACHPR	referenced	this	“right	of	
all	peoples	to	an	environment	favourable	to	their	development”	
under	the	Banjul	Charter,	along	with	other	international	instru-
ments	binding	of	member	states	of	the	African	Union	(“AU”).14	
Using	this	right	as	a	basis,	it	expressed	concern	that	the	COP-15	
negotiations	would	unlikely	incorporate	human	rights	consider-
ations	and	urged	the	heads	of	AU	member	states	to	ensure	that	
human	 rights	 standards,	particularly	protections	 for	vulnerable	
populations,	be	included	in	any	climate	change	agreement	result-
ing	from	the	negotiations.15	The	only	indication	of	the	ACHPR’s	
inclination	to	hold	states	accountable	for	climate	change,	however,	
was	in	noting	that	“climate	change	is	principally	the	result	of	emis-
sions	of	greenhouse	gases,	which	remain	relatively	high	in	devel-
oped	countries.”16

The	 Inter-American	 Commission	 on	 Human	 Rights	
(“IACHR”)	is	the	only	of	the	regional	bodies	that	has	squarely	
faced	a	petition	based	on	the	human	rights	consequences	of	climate	
change.	In	2005,	Sheila	Watt-Cloutier	of	the	Inuit	Circumpolar	
Conference	filed	a	petition	with	the	IACHR	on	behalf	of	“all	Inuit	
of	the	arctic	regions	of	the	United	States	of	America	and	Canada	
who	have	been	affected	by	the	impacts	of	climate	change.”17	The	
petition	alleged	that	the	United	States,	the	leading	greenhouse	gas	
(“GHG”)	emitter	in	the	world,	is	the	greatest	contributor	to	cli-
mate	change,	which	threatens	the	enjoyment	of	numerous	human	
rights	guaranteed	by	the	American	Declaration	of	the	Rights	and	
Duties	of	Man18	to	the	Inuit	living	in	the	arctic	regions.19	The	spe-
cific	rights	identified	include	their	rights	“to	the	benefits	of	culture,	
to	property,	to	the	preservation	of	health,	life,	physical	integrity,	
security,	and	a	means	of	subsistence,	and	to	residence,	movement,	
and	inviolability	of	the	home.”20	The	petitioners	argued	that	U.S.	
government	should	be	held	accountable	for	these	violations	to	the	
extent	that	they	result	from	both	its	acts—enabling	or	contributing	
disproportionately	to	GHG	emissions—and	its	omissions—failing	
to	take	meaningful	steps	to	reduce	GHG	emissions	and	otherwise	
counteract	climate	change.21
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This	petition	faced	several	notable	challenges.	First,	because	
the	United	States	has	not	accepted	the	jurisdiction	of	the	Inter-
American	 Court	 of	 Human	 Rights,	 the	 petition	 could	 only	 be	
brought	before	the	IACHR,	which	may	issue	recommendations	
but	 not	 binding	 judgments.22	 Secondly,	 as	 would	 be	 the	 case	
with	any	lawsuit	relating	to	responsibility	for	climate	change,	it	
faced	the	tremendous	burden	of	proving	legally	sufficient	causa-
tion	between	the	harm	resulting	from	climate	change	and	the	acts	
and	omissions	of	the	U.S.	government.	The	petition	did	an	admi-
rable	job	of	laying	out	the	scientific	evidence	for	the	connection	
between	GHG	emissions	and	climate	change,	the	U.S.	contribu-
tion	to	GHG	emissions,	the	effects	of	climate	change	on	the	arctic	
environment,	and	the	complete	dependence	of	Inuit	peoples	on	the	
arctic	environment.23

Despite	these	efforts,	the	IACHR	dismissed	the	petition	with-
out	prejudice	on	November	16,	2006.24	Nevertheless,	the	IACHR	
did	invite	the	petitioners,	along	with	the	Center	for	International	
Environmental	 Law	 (“CIEL”)	 and	 Earthjustice	 to	 a	 thematic	
hearing	on	the	issue	of	global	warming	and	human	rights	in	the	
Americas	on	March	1,	2007.25	This	hearing	offers	perhaps	 the	
best	indication	of	the	challenges	that	future	litigation	over	human	
rights	violations	as	consequence	of	climate	change	will	face	before	
a	regional	human	rights	body.	The	questions	from	three	commis-
sioners	 addressed	 (1)	 how	 to	 attribute	 or	 divide	 responsibility	
among	states	in	the	region	or	even	states	that	are	not	members	
of	the	OAS;26	(2)	how	the	rights	violations	suffered	by	the	Inuit	
could	be	tied	more	closely	to	concrete	acts	or	omissions	of	spe-
cific	states;27	(3)	whether	the	petitioners	had	exhausted	domestic	
remedies,	a	requirement	for	admissibility	in	any	of	the	regional	
human	 rights	 systems;28	 and	 (4)	what	 examples	of	good	prac-
tices	undertaken	by	states	could	guide	the	Commission	in	making	
recommendations.29

Counsel	for	the	three	organizations	responded	to	each	of	the	
questions	deftly.	To	the	first,	they	explained	the	principle	of	“com-
mon	but	differentiated	responsibility,”	as	a	key	component	of	state	
responsibility	under	international	economic	law.30	To	the	third,	the	
question	of	exhaustion	of	domestic	remedies,	they	explained	why	
there	is	no	comparable	legal	remedy	available	in	the	United	States	
or	Canada	that	would	require	the	government	to	pay	compensation	
for	human	rights	violations	associated	with	climate	change.31	To	
the	fourth	question,	counsel	from	CIEL	pointed	to	good	practices	
to	counteract	global	warming	in	several	states	in	the	Americas,	
particularly	Brazil.32

The	second	question,	as	articulated	by	Commissioner	Victor	
Abromovich,	seemed	to	remain	most	unresolved	at	the	end	of	the	
hearing:

Is	 there	a	precise	 form	 in	which	 the	 impact	you	have	
described	very	well	on	fundamental	rights	can	be	tied	
to	the	actions	or	omissions	of	the	particular	states?	.	.	.	
[I]n	all	cases	.	.	.	considered	by	the	Inter-American	sys-
tem,	there	have	existed	direct	actions	.	.	.	or	the	failure	
to	act	by	the	state	in	the	face	of	a	concrete	situation,	for	
example	 .	 .	 .	 forestry	 in	an	indigenous	territory.	Now,	
the	problem	you	are	laying	out,	without	doubt,	links	to	
state	and	non-state	actors,	but	the	relationship	is	much	
.	.	.	less	direct.	So,	I	would	like	clarification	about	how	
there	can	be	a	relationship—not	just	any	relationship,	a	
legal	 relationship,	 a	 relationship	of	 responsibility—of	
the	states	for	violations	of	the	rights	that	you	have	very	
clearly	described.33

This	 causal	 connection	 question	 presents	 the	 greatest	 gap	
between	precedent	cases	on	environmental	damage	that	have	been	
accepted	by	 the	 regional	human	 rights	bodies	and	 the	 issue	of	
climate	change	and	resulting	human	rights	violations.	Like	other	
current	frontiers	in	regional	human	rights	law,	resolution	of	this	
question	might	require	either	meeting	a	nearly	impossible	quan-
tum	of	proof	or	bringing	a	petition	against	several	or	all	states	in	
a	region.

One	possible	way	forward	may	lie	in	the	approach	taken	by	the	
European	Court	on	Human	Rights	(“ECtHR”)	in	a	series	of	prec-
edents	recently	identified	in	a	Council	of	Europe	(CoE)	report	on	
climate	change	and	human	rights.	Although	the	European	(Rome)	
Convention	on	Human	Rights	does	not	affirmatively	guarantee	a	
right	to	the	environment,34	the	ECtHR	has	held	states	accountable	
for	human	rights	violations	resulting	from	environmental	dam-
age	in	a	number	of	cases.35	Most	often,	these	cases	hold	the	state	
accountable	for	failure	to	protect	individuals	from	actions	of	third	
parties,	often	corporations,	and	tie	the	environmental	damage	to	
violations	of	Article	8	(right	to	family	and	private	life),	Article	
2	(right	to	life),	and	Article	1	(right	to	property),	although	other	
rights	have	also	been	implicated.36	As	the	CoE	report	pointed	out,	
these	cases	demonstrate	a	state’s	positive	obligation	where	“inac-
tion	would	exacerbate	[a	threat	 to	human	rights]”	of	which	the	
state	is	aware.37	This	obligation	could	also	attach	in	the	climate	
change	context,	even	though	the	causal	connection	between	GHG	
emissions	and	human	rights	may	be	difficult	to	prove.38
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InTroducTIon

The	U.S.	House	of	Representatives	passed	a	comprehen-
sive,	 albeit	 flawed,	 climate	 change	 bill,	 the	 Waxman/
Markey	 bill,	 in	 June	 2009,1	 and	 the	 Senate	 Environ-

ment	Committee	voted	to	bring	a	similar,	but	measurably	more	
demanding,	bill,	the	Kerry/Boxer	bill,	to	the	floor	of	the	Senate.2	
The	House	and	Senate	bills	 cover	 the	 same	greenhouse	gases	
(“GHGs”)	and	facilities,	require	an	eighty	three	percent	reduction	
in	emissions	between	2005	and	2050,	and	create	a	GHG	emission	
allowance	trading	program,	which	lowers	the	cost	of	compliance,	
generates	funds	to	provide	incentives	for	the	use	of	carbon	cap-
ture	and	sequestration,	and	encourages	use	of	more	energy-effi-
cient	buildings,	among	other	things.3	The	Senate	bill:	(a)	requires	
covered	sources	to	reduce	their	GHG	emissions	twenty	percent	
below	2005	levels	by	2020,	as	opposed	to	the	House	bill’s	seven-
teen	percent	reduction;	(b)	codifies	the	Environmental	Protection	
Agency	(“EPA”)	Clean	Air	Act	(“CAA”)	GHG	rule	(ensuring	the	
worst	of	both	worlds	(cap-and-trade	and	command	and	control	
CAA	regulation));	(c)	imposes	a	lower	offset	limit,	which	will	
increase	 the	price	of	 allowances	 and	 the	 cost	 of	 the	program,	
according	to	the	EPA;	(d)	reduces	the	total	amount	of	free	allow-
ances,	primarily	to	reduce	the	national	deficit,	and	(e)	provides	
a	$28	price	cap	on	GHG	emission	allowances,	 lower	 than	 the	
House	bill’s	cap.4	After	this	strong	beginning,	both	bills	stalled,	
however,	and	prospects	for	passage	remain	uncertain.

As	the	year	wore	on,	the	climate	change	spotlight	moved	dra-
matically	from	the	legislative	arena	and	complementary	interna-
tional	efforts5	to	the	development	of	EPA’s	CAA	regulations	that	
will	impose	GHG-related	requirements	on	industry.	In	particular,	
EPA’s	proposed	Prevention	of	Significant	Deterioration	(“PSD”)	
tailoring	rule	(“PSD	Tailoring	Rule”)	will	require	the	installation	
of	 “best	 available	 control	 technologies”	 (“BACT”)	on	new	or	
modified	“major”	sources	that	exceed	certain	GHG	thresholds.6	
Even	if—as	some	believe—the	Obama	Administration’s	motiva-
tion	in	proposing	to	use	the	CAA	to	reduce	GHG	emissions	is	to	
provide	leverage	for	a	legislative	solution,	now	that	EPA	has	pro-
posed	the	PSD	Tailoring	Rule,	industry	has	had	no	choice	but	to	
comment	on	it.	This	article	provides	an	overview	of	these	industry	
comments	regarding	the	merits	of	the	CAA	PSD	Tailoring	Rule.7

bacKground and summary oF The proposed 
psd TaIlorIng rule

In	2007,	the	Supreme	Court	in	Massachusetts v. EPA held	
that	carbon	dioxide	(“CO2”),	the	most	common	GHG,	was	a	“pol-
lutant”	under	the	CAA,	and,	although	the	Court	did	not	compel	
regulation	of	GHGs,	it	did	require	an	evaluation	of	whether	GHG	

emissions	from	all	sources	were	causing	an	endangerment	to	pub-
lic	health	and	 the	environment,	whether	automobile	emissions	
were	contributing	to	that	endangerment,	and	whether	regulation	
of	mobile	sources	was	required.8	The	Court	also	directed	EPA	to	
“ground	its	reasons	for	action	or	inaction	in	the	statute.”9

The	CAA	requires	PSD	permits	 in	attainment	areas	(areas	
that	comply	with	air	quality	standards)	when	a	new	or	modified	
major	source	causes	a	significant	net	emissions	increase,	but	this	
only	applies	for	“each pollutant subject to regulation.”10	Once	
GHGs	are	“subject	to	regulation”	under	the	CAA,	the	regulatory	
authority	must	assess	if	a	technology	that	meets	the	definition	of	
BACT	exists	for	GHGs	and,	if	so,	must	mandate	installation	of	
such	BACT	as	part	of	the	PSD	permitting	process.11

EPA’s	pre-2009	interpretation	was	that	only	a	pollutant	that	
is	presently	subject	to	a	statutory	requirement	or	regulatory	provi-
sion	that	requires	actual	control	of	a	pollutant	is	“subject	to	regula-
tion”	under	the	new	source	review	(“NSR”)	program	described	
above.	Under	this	interpretation,	CO2	is	not	“subject	to	regula-
tion”	because	EPA	has	not	established	a	National	Ambient	Air	
Quality	Standard	(“NAAQS”)	or	New	Source	Performance	Stan-
dard	(“NSPS”)	for	CO2,	classified	CO2	as	a	Title	VI	substance,	or	
otherwise	regulated	CO2	under	any	other	provision	of	the	Act.12

In	response	to	the	remand	in	Massachusetts v. EPA,	EPA	dis-
cussed	its	options	in	an	Advance	Notice	of	Proposed	Rulemaking	
(“ANPR”)	in	June	2008,13	and	the	new	Administration	proposed	
on	September	28,	2009,	to	regulate	GHG	emissions	from	light-
duty	vehicles	(based	on	EPA’s	proposed	endangerment	finding).14	
On	December	7,	2009,	EPA	found	that	GHG	emissions	from	all	
sources	endanger	public	health	and	welfare	and	that	mobile	source	
emissions	contributed	to	that	endangerment.15

On	October	27,	2009,	EPA	proposed	its	PSD	Tailoring	Rule	
to	address	industrial	stationary	sources	of	GHG	emissions.16	EPA	
felt	that	such	a	rule	was	necessary	because,	once	the	light-duty	
vehicle	rule	is	final,	GHGs	will	be	“subject	to	regulation,”	and,	
therefore,	the	GHGs	from	stationary	sources	will	also	immedi-
ately	be	“subject	to	regulation”	under	the	PSD	program.17

For	criteria	pollutants	 (i.e.,	nitrogen	oxides,	 sulfur	oxides,	
particulates,	lead,	ozone,	and	carbon	monoxide),	the	CAA	PSD	
and	Title	V	programs	define	“major”	sources	as	those	that	emit	
more	than	100	tons	per	year	for	applicability	and	250	tons	per	year	
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for	PSD	significance.	If	 these	thresholds	are	applied	to	GHGs,	
hundreds	of	thousands,	if	not	millions,	of	companies	(including	
many	small	businesses)	will	be,	in	EPA’s	words,	“burdened	by	
the	costs	of	individualized	PSD	control	technology	requirements	
and	permit	applications	.	.	.	.	State	permitting	authorities	would	
be	paralyzed.”18	To	avoid	 this,	EPA	 invoked	 the	 judicial	doc-
trines	of	avoiding	absurd	results	and	administrative	necessity19	
in	a	two-phase	approach.	First,	EPA	proposed	establishing	appli-
cability	 thresholds	of	25,000	 tons	per	year	of	CO2	equivalents	
(“CO2e”)	and	a	PSD	significance	level	of	between	10,000	and	
25,000	tons	per	year	of	CO2e.	Then,	EPA	proposed	that	it	would	
issue	a	rule	within	six	years	that	will	either	confirm	the	first-phase	
permitting	levels	or	establish	revised	levels	or	other	streamlining	
techniques.20

commenTs on The proposed psd  
TaIlorIng rule

The	 Proposed	 PSD	 Tailoring	 Rule	 has	 the	 potential	 to	
adversely	 affect	 millions	 of	 plants	 from	 an	 extremely	 diverse	
range	of	 industries	 and	of	widely	differing	 sizes.	All	 industry	
comments	concluded	that	the	rule,	if	issued	as	written,	will	signifi-
cantly	impact	industrial	operations	in	the	United	States.	More	than	
5,800	comments	(many	from	individual	companies,	trade	associa-
tions,	and	industry	coalitions	representing	thousands	of	compa-
nies)	were	filed	on	the	PSD	Tailoring	Rule.21	These	comments	
express	an	interesting	diversity	of	views,	as	well	as	some	clear	
and	consistent	messages.

congReSS DiD not intenD to Regulate ghg 
emiSSionS uSing the caa

Virtually	every	industry	comment	stated	the	obvious	and	irre-
futable	fact	that	Congress	simply	did	not	have	GHG	emissions	in	
mind	when	it	originally	drafted	the	CAA	in	1970	or	subsequently	
amended	it	in	1977	to	include	the	PSD	program.22	The	nature	of	
GHG	emissions	(i.e.,	a	global,	very	long-term	impact	on	climate)	
and	their	control	are	fundamentally	different	from	the	criteria	pol-
lutant	emissions	intended	to	be	addressed	by	the	original	CAA	
(i.e.,	protection	of	 local	or	regional	ambient	air	quality).	Thus,	
the	square	peg	of	GHG	emissions	does	not	fit	the	round	hole	of	
the	CAA.	This	is	precisely	the	reason	why	Congress	has	devoted	
so	much	time	to	considering	climate	change	legislation	and	why	
the	presidential	candidates	from	both	parties	in	the	last	election	
favored	legislation	during	the	campaign.

Regulation of ghg emiSSionS puRSuant to the 
caa iS not ReQuiReD by the SupReme couRt

Most	industry	comments	argued	persuasively	that	regulation	
of	GHG	emissions	pursuant	to	the	CAA	is	not	required	by	Mas-
sachusetts v. EPA (see	discussion	above).	Some	comments,	but	by	
no	means	all,	argued	that	climate	change	regulation	was	so	impor-
tant	that	it	should	be	addressed	by	Congress,	but	such	comments	
naturally	provided	little	detail	concerning	what	such	legislation	
might	 include.	 In	essence,	 some	argue	 that	GHG	is	a	political	
issue	of	global	impact	that	should	be	decided	by	Congress.	Con-
gress,	however,	could	decide	to	take	no	action.

inDuStRy Split conceRning whetheR the abSuRD 
ReSultS anD aDminiStRative neceSSity DoctRineS 
applieD

Interestingly,	 the	 industry	 comments	 split	 concerning	
whether,	on	one	hand,	the	“absurd	results”	and	“administrative	
necessity”	legal	doctrines	applied	to	GHG	emissions	at	all.	Thus,	
some	comments	concluded	that,	if	EPA	was	required	to	regulate	
stationary	sources,	EPA	was	compelled	to	regulate	every	source	
emitting	more	than	250	tons	per	year,	arguably	an	absurd	result	
to	be	avoided.	This	legal	argument	also	provides	an	incentive	for	
Congress	 to	 intervene	by	amending	the	CAA	to	bar	or	at	 least	
delay	use	of	the	CAA	to	regulate	GHG	emissions,	and	proposed	
legislation	along	 those	 lines	has	 already	been	 introduced.	The	
question	remains	whether	there	are	enough	votes	in	the	House	and	
Senate	to	pass	legislation	barring	use	of	the	CAA,	no	less	override	
an	anticipated	Presidential	veto.

On	the	other	hand,	some	industry	comments	argued	not	only	
that	these	doctrines	applied	but	that	they	dictated	that	EPA	must	
delay	application	of	the	CAA	until	a	regulatory	scheme	crafted	to	
address	the	unique	challenges	presented	by	GHG	emissions	was	
developed.

inDuStRy oppoSeD acting befoRe a moRe ReaSoneD 
Scheme coulD be DeviSeD

Many	of	the	comments	argued	that	EPA	should	delay	any	
regulation—or	at	least	its	effective	date—for	three	to	six	years.	
This	delay	will	prevent	or	minimize	ad hoc	industry-by-industry	
and	plant-by	plant	determinations	of	whether	BACT	exists	and	
will	otherwise	avoid	inadvertently	establishing	a	regulatory	pro-
gram	without	assessing	whether	 it	will	accomplish	 the	desired	
ends,	will	be	cost-effective,	or	may	otherwise	result	in	unintended	
adverse	consequences.

Such	 an	 ad hoc	 approach	 to	 regulating	 GHG	 emissions	
through	permit	challenges	and	enforcement	actions	presents	sev-
eral	problems.	For	coal-fired	electric-generating	plants,	convert-
ing	to	oil	and	gas	means	using	more	expensive	and	less	reliable	
alternative	fuels.	Forcing	the	relocation	of	a	coal-fired	plant	 to	
another	location	fails	to	reduce	GHG	emissions	and	may	actually	
increase	them,	because	of	the	inefficiency	involved	in	transmitting	
power	over	distance.	There	has	not	been	a	successful	large-scale	
demonstration	of	the	technical,	economic,	and	environmental	per-
formance	of	geological	carbon	sequestration,	which	is	considered	
to	be	one	of	the	most	promising	GHG	emission	reduction	tech-
nologies.23	Immediate	application	of	the	PSD	applicability	thresh-
old	and	triggers	will	result	in	unacceptable	delays	in	permitting	
and,	 therefore,	 in	 the	construction	of	new	industrial	plants	and	
major	modifications	of	existing	plants,	a	cost	not	advocated	by	
Congress.24	Such	delays	will	have	a	direct	and	significant	adverse	
economic	impact	(including	a	disincentive	to	convert	to	“green”	
technologies,	which	would	also	need	permits).

This	concern	about	delay	is	more	than	theoretical.	Environ-
mental	groups	have	filed	administrative	or	 legal	 challenges	 in	
more	than	166	existing	coal-fired	electric	plant	permit	proceed-
ings,	 with	 113	 claimed	 “victories”	 (which	 includes	 remands,	
delays,	and	other	non-final	determinations).25	In	fact,	the	Sierra	
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Club	settled	one	lawsuit	in	exchange	for	the	utility	“voluntarily”	
agreeing	 to	 add	 a	 legally	 enforceable	 permit	 provision	 that	
requires	capture	and	sequestration	of	fifty	eight	percent	of	the	CO2	
generated	by	the	plant.26

Also,	as	some	comments	noted,	there	is	precedent	in	EPA’s	
implementation	 of	 the	 CAA	 for	 delaying	 implementation	 of	
aspects	 of	 the	 PSD	 program	 in	 order	 to	 avoid	 administrative	
impracticability.	 For	 example,	 the	 1980	 PSD	 regulations	 con-
tained	a	number	of	transition	provisions	that	delayed	applicability	
to	certain	classes	of	sources.	EPA,	in	effect,	has	deferred	applica-
tion	of	PSD	provisions	based	on	PM2.5	emissions,	despite	adop-
tion	of	National	Ambient	Air	Quality	Standards	for	PM2.5	in	1997,	
relying	on	PM10	(larger-sized	particulate	matter)	instead	because	
of	problems	measuring	 and	modeling	PM2.5	emissions.27	As	 a	
practical	matter,	delaying	any	regulatory	decision	would	provide	
Congress	a	reasonable	amount	of	time	to	act.

one Size DoeS not fit all emitteRS

Some	 industries	 argued	 that	 EPA	 should	 not	 use	 a	 one-
size-fits-all	approach	but	rather	should	tailor	the	trigger	to	each	
industry	(i.e.,	apply	an	industry-specific	applicability	and	GHG	
emission	trigger).	A	plant-by-plant	BACT	determination	is	cost-
ineffective	and,	in	any	case,	either	will	inevitably	result	in	a	deter-
mination	that	there	is	no	BACT,	as	discussed	below.	However,	the	
mere	existence	of	such	a	process	creates	uncertainty	in	planning,	
obtaining	capital,	and	reacting	nimbly	to	new	business	opportuni-
ties	(such	as	expanding	the	production	of	renewable	energy	and	
more	energy-efficient	products).

Similarly,	some	industries	argued	that	the	global	nature	of	
endangerment	required	EPA	to	take	into	account	on	an	industry-
by-industry	basis,	not	the	percentage	of	U.S.	emissions	covered,	
but	the	percentage	that	each	facility	within	each	industry	repre-
sents	compared	to	worldwide	GHG	emissions	from	all	sources	in	
all	countries.

Many	industries	noted	that	EPA	simply	had	not	performed	
even	 the	bare	minimum	level	of	evaluation	needed	 to	promul-
gate	 a	 regulation	of	 this	magnitude	and	 import.	Various	 com-
ments	demanded	that	EPA	gather	sufficient	information	to	tailor	
its	rules	to	the	circumstances	of	each	industry	before	issuing	a	
rule.	In	evaluating	the	significance	of	the	GHG	emissions	from	an	
individual	industry,	the	EPA	should	take	into	account	the	larger	
quantities	of	GHGs	emitted	compared	 to	other	CAA-regulated	
pollutants,	the	level	of	significance	compared	to	total	GHG	emis-
sions,	the	effectiveness	on	a	global	scale	of	such	regulation	(e.g.,	
the	carbon	leakage	issue)	for	a	particular	industry,	and	the	other	
issues	discussed	in	the	various	comments.

higheR thReSholDS ShoulD apply

Many	industries28	argued	for	higher	thresholds	than	25,000	
tons	per	year	because	 the	PSD	program	was	 intended	 to	regu-
late	only	the	“major”	emitters,	such	as	electric	generating	plants,	
which	are	financially	able	to	bear	the	regulatory	costs	of	PSD	and	
are	collectively	responsible	for	most	of	the	nation’s	air	pollution.	
One	 industry,	 in	effect,	 recommended	changes	 that	 result	 in	a	
threshold	of	777,000	tons	per	year.29	PSD	was	not	designed	to	
cover	the	small-	and	medium-sized	emitters	that	form	a	substantial	

portion	of	the	nation’s	core	manufacturing	base,	but	the	proposed	
rule	would	do	so.30

EPA	estimated	 that	 if	 the	major	 source	 threshold	 is	 set	at	
25,000	tons	per	year,	13,661	facilities	would	exceed	this	thresh-
old,	which	would	cover	sixty-eight	percent	of	national	station-
ary	source	emissions.31	At	100,000	tons	per	year,	4,850	facilities	
would	be	covered,	corresponding	to	sixty-four	percent	of	national	
GHG	emissions.32	Thus,	increasing	the	threshold	from	25,000	to	
100,000	tons	per	year	would	reduce	the	number	of	“major	emit-
ters”	 by	 almost	 two-thirds	 but	 would	 only	 decrease	 the	 GHG	
emissions	subject	 to	 regulation	by	 four	percent.	This	marginal	
incremental	benefit	is	not	consistent	with	the	intent	of	the	PSD	
program.	 One	 solution	 presented	 by	 an	 ethanol	 industry	 trade	
group	is	to	subject	plants	to	PSD	for	GHGs	only	if	the	plant	is	
already	covered	by	BACT	requirements	for	other	regulated	pol-
lutants	such	as	nitrous	oxides	or	sulfur	oxides.33

The	Small	Business	Administration’s	Office	of	Advocacy	
also	took	issue	with	the	25,000	tons	per	year	threshold	by	argu-
ing	that	EPA	improperly	certified	that	the	Tailoring	Rule	would	
not	harm	a	substantial	number	of	small	businesses,	thus	evading	
the	Regulatory	Flexibility	Act’s	requirement	that	a	special	Small	
Business	 Regulatory	 Enforcement	 Act	 (“SBREFA”)	 panel	 be	
convened.34	Under	EPA’s	Regulatory	Flexibility	Act	Guidance,	
rules	cause	a	significant	economic	impact	when	the	compliance	
cost	for	a	small	business	is	one	to	three	percent	of	operating	rev-
enues.	If	less	than	1,000	small	entities	are	significantly	affected,	
the	rule	is	presumed	to	be	ineligible	for	a	SBREFA	panel.35	The	
Small	Business	Administration	asserted	that,	had	EPA	thoroughly	
analyzed	the	potential	reach	of	the	GHG	permitting	requirements	
on	small	entities,	it	would	have	learned	that	the	Tailoring	Rule	
would	adversely	affect	much	more	than	1,000	small	businesses;	
therefore,	EPA	would	have	to	convene	a	SBREFA	panel	prior	to	
promulgating	its	rule.36

pRoceSS emiSSionS ShoulD be excluDeD

Those	industries	that	utilize	intense	heat	to	process	raw	mate-
rials	naturally	containing	carbonate	(e.g.,	the	cement	industry,	the	
limestone	mineral	processing	 industry,	and	 the	glass	manufac-
turing	industry)	will	release	CO2,	and	there	simply	is	no	BACT	
for	 these	process	emissions.	Typically,	 there	are	no	substitutes	
for	these	raw	materials	and	nothing	as	a	practical	measure	can	
be	implemented	to	reduce	these	emissions.	Moreover,	some	of	
these	industries	meet	new	tough	energy	efficiency	requirements	or	
make	products	that	will	reduce	GHG	emissions	when	utilized	in	
other	energy-saving	applications	downstream.	Nothing	in	EPA’s	
administrative	 record	 to	 the	PSD	Tailoring	Rule	demonstrates	
that	GHG	emissions	from	process	emissions	can	be	significantly	
reduced	with	any	existing	technology.	Put	simply,	there	is	nothing	
meaningful	that	can	be	required	at	this	time.	Attempting	to	regu-
late	these	industries	will	be	a	useless	act.

the tailoRing Rule ShoulD not apply to plantS 
that might ReSult in caRbon leakage

Several	industries	and	industry	coalitions	noted	that	so	called	
carbon	leakage	is	almost	certain	to	increase	the	net	global	GHG	
emission	 if	 the	PSD	Tailoring	Rule	prompts	 regulated	entities	
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to	move	operations	abroad.	Many	manufacturing	industries	are	
energy-intensive	and	trade-sensitive,	according	to	EPA,37	indus-
try	groups’	testimony	to	Congress,38	the	General	Accountability	
Office,39	and	the	comments	provided	in	this	rulemaking.

The	costs	(direct	transactional	costs,	delay	costs,	and	the	reg-
ulatory	uncertainty’s	effect	on	ability	to	raise	capital)	will	increase	
at	U.S.	plants	 in	 regulated	 industries.	Additional	 costs	will	be	
imposed	if	costly	BACT	is	required	by	states	(with	little	reduction	
in	GHG	emissions).	Since	no	comparable	costs	will	be	imposed	
on	such	energy-intensive	industries	in	developing	countries,	their	
U.S.	counterparts	will	suffer	a	competitive	disadvantage.	EPA’s	
and	virtually	every	other	analysis	has	found	that	such	competitive	
disadvantage	moves	production	from	the	United	States	to	other	
countries	with	less	stringent	GHG	controls.40	Thus,	carbon	“leak-
age”	occurs	and,	in	reality,	 the	total	global	emissions	increase,	
not	decrease,	thereby	increasing	the	endangerment,	not	reducing	
it.	The	law	should	not	(and	does	not)	require	such	a	truly	absurd	
result.

theRe aRe no bactS

None	of	the	traditional	air	pollution	controls	are	designed	
to	control	CO2	since	it	has	not	yet	been	regulated.	Industry	com-
ments	 could	 not	 identify	 any	 BACTs	 for	 any	 industry.	 Even	
carbon	capture	and	sequestration	(“CCS”)	has	not	been	imple-
mented	in	the	United	States	at	a	large	coal-fired	electric	generat-
ing	plant.	In	fact,	the	Department	of	Energy	is	offering	billions	
of	dollars	in	research	to	establish	whether	such	technology	can	
be	implemented.	The	smaller	the	GHG	emission	source,	the	less	
likely	that	such	a	technology	will	be	considered	BACT	under	
EPA’s	“top-down”	analysis,	which	eliminates	technologies	that	
may	have	a	high	removal	efficiency,	but	low	cost-effectiveness.	
Finally,	the	EPA	CAA	regulations	do	not	include	GHG	emis-
sion	allowances.	As	a	result,	unlike	the	House	and	Senate	bills,	
free	GHG	emission	allowances	cannot	be	provided	to	utilities	as	
incentives	to	offset	the	enormous	cost	of	CCS.

the Rule ShoulD pRoviDe incentiveS to inDuStRieS 
that pRoDuce pRoDuctS that ReDuce ghg 
emiSSionS oR uSe Renewable eneRgy

Some	comments	urged	EPA	to	provide	an	incentive	to	indus-
tries	that	initiate	modifications	and	produce	products	to	support	
other	GHG	emission	reduction	programs	like	manufacturers	of	

components	or	assemblers	of	 renewable	energy	sources	(e.g.,	
solar	 cells,	 wind	 power,	 and	 biomass	 energy),	 materials	 that	
meet	energy	efficiency	standards	for	buildings,	and	other	energy	
efficiency	standards.	Thus,	EPA	should	consider	the	net	GHG	
emission	impact	of	the	entity’s	project	and	the	purpose	for	which	
it	was	conducted.

conclusIon

In	summary,	addressing	climate	change	is	a	scientific,	eco-
nomic,	and	political	challenge	that	raises	equity	issues	within	
nations	 and	 regions,	 and	 between	 developed	 and	 developing	
nations.	 The	 inherent	 complexity	 is	 reflected	 in	 the	 fact	 that	
it	 took	more	 than	1,400	pages	 to	address	all	of	 these	climate	
change	issues	in	the	House	bill.

EPA’s	“regulatory	fix,”	although	elegantly	simple,	is	also	
fundamentally	unworkable.	The	CAA	is	a	 technology-forcing	
statute	that	EPA	is	attempting	to	use	in	a	situation	where	there	is	
little	likelihood	that	GHG	reduction	technologies	will	be	devel-
oped	in	the	foreseeable	future.	The	rigid	command	and	control	
approach	is	in	stark	contrast	to	the	market-based	cap	and	trade	
approach	of	legislative	measures,	which	is	anticipated	to	lower	
the	cost	of	compliance.

Most	of	industry	(including	some	companies	and	industries	
that	support	comprehensive	federal	climate	change	legislation)	
oppose	utilizing	the	CAA	to	regulate	GHG	emissions.	The	tone	
and	even	anger	expressed	in	many	of	these	comments	is	extraor-
dinary	for	comments	in	a	rulemaking,	which	may	be	due	to	the	
frustration	faced	by	industry.	These	comments	demonstrate	that	
the	proposed	PSD	GHG	Tailoring	Rule	is	not	only	broken,	but	
seems	unfixable,	at	least	in	the	short-	to	medium-	term.

Legal	challenges	to	the	rule	are	already	in	the	works.	Sena-
tor	Murkowski	has	proposed	a	bill	that	vetoes	the	endangerment	
finding,	 thereby	 preventing	 the	 EPA	 from	 regulating	 GHGs	
using	the	CAA.	Senator	Rockefeller	has	offered	a	more	moder-
ate	bill	that	will	simply	delay	the	effective	date	of	the	tailoring	
rule	requirements	for	two	years.	In	reaction	to	the	industry	com-
ments	and	Congressional	interest,	EPA	Administrator	Jackson	
announced	 that	 EPA	 intends	 to	 use	 a	 threshold	 substantially	
higher	than	the	25,000-ton	limit	that	EPA	originally	proposed	
and	perhaps	as	high	as	75,000	tons.	The	future	of	this	regulation	
is	uncertain.

Endnotes:		Industry	Cries	Foul	to	EPA’s	Attempt	to	Regulate	GHG	
Emissions	Using	the	Clean	Air	Act

1	 H.R.	2454,	111th	Cong.	(2009).
2	 S.	1733,	111th	Cong.	(2009).
3	 See H.R.	2454;	S.	1733.
4	 See S.	1733.
5	 See	Conference	of	the	Parties	Fifteenth	Session,	Copenhagen,	Den.,	Dec.	
7-18,	2009,	Copenhagen Accord	U.N.	Doc.	FCCC/CP/2009/L.7	(Dec.	18,	
2009),	available at	http://unfccc.int/files/meetings/cop_15/application/pdf/
cop15_cph_auv.pdf	(encouraging	nations	to	commit	to	GHG	emission	goals	

by	“tak[ing]	note	of	the	Copenhagen	Accord”).	See generally	United	Nations	
Framework	Convention	on	Climate	Change,	1771	U.N.T.S.	107,	S.	Treaty	Doc	
No.	102-38,	U.N.	Doc.	A.AC.237/18(Part	II)/Add.1,	31	I.L.M.	849	(1992),	
available at	http://unfccc.int/2860.php	(providing	other	United	Nations	admin-
istered	environmental	agreements	and	texts).

Endnotes:	Industry	Cries	Foul	to	EPA’s	Attempt	to	Regulate	
GHG	Emissions	Using	the	Clean	Air	Act	continued on page 61



43 SuStainable Development law & policy

On	January	27,	2010,	the	Securities	and	Exchange	Com-
mission	(“SEC”)	provided	public	companies	with	inter-
pretive	guidance	 for	 climate	 change	 related	disclosure	

requirements.1	In	light	of	recent	legislation	and	investor	demand,2	
the	SEC	acted	prudently	because	 the	 interpretive	guidance	will	
probably	 encourage	 more	 complete	 disclosure	 of	 the	 risks	 and	
opportunities	faced	by	publicly	traded	businesses.	In	turn,	increased	
disclosure	should	foster	greater	transparency,	provide	incentive	for	
cleaner	technologies,3	and	facilitate	dialogue	concerning	the	effects	
of	climate	change	on	the	business	world.4

Established	 disclosure	 requirements	 oblige	 publicly	 traded	
companies	to	report	the	reasonably	likely	material	costs	of	comply-
ing	with	environmental	statutes	and	regulations.5	The	newly	issued	
interpretative	guidance	highlights	four	areas	where	climate	change	
may	trigger	disclosure	requirements:	Legislation	and	Regulation;	
International	 Accords;	 Indirect	 Consequences	 of	 Regulation	 or	
Business	Trends;	and	Physical	Impacts	of	Climate	Change.6	The	
interpretive	guidance	does	not	create	new	legal	requirements	or	
change	established	ones,	but	rather	it	clarifies	what	public	compa-
nies	need	to	disclose.7

The	release	of	the	interpretive	guidance	has	received	criticism	
from	within	the	SEC.8	One	commissioner	has	argued	that	the	phys-
ical	risks	of	climate	change	are	not	relevant	for	disclosure	because	
they	are	not	reasonably	foreseeable	and	often	only	occur	over	the	
course	of	decades	or	centuries.9	She	has	also	pointed	out	that	cli-
mate	change	concerns	are	outside	the	expertise	of	the	SEC,	which	
was	established	to	ensure	investor	protection.10

Investors	have	submitted	reports	suggesting	that	current	cli-
mate-related	disclosure	is	insufficient.11	A	2008	report,	submitted	
by	an	institutional	investor,	surveyed	over	six	thousand	annual	fil-
ings	by	Standard	&	Poor’s	500	companies	and	found	that	76.3%	of	
2008	filings	failed	to	mention	climate	change.12	In	January	2010,	
the	world’s	largest	investors,	holding	over	thirteen	trillion	dollars	
in	assets,	released	a	statement	demanding	action	by	world	leaders	
in	regard	to	climate	change.13	Among	their	demands	was	a	request	
that	the	SEC	require	greater	climate-related	disclosure.14

In	addition,	numerous	examples,	both	domestic	and	interna-
tional,	suggest	a	changing	legislative	and	regulatory	space	requir-
ing	 more	 complete	 disclosure.15	 Recent	 requirements	 from	 the	
Environmental	Protection	Agency	as	well	as	 legislation	in	state	
and	local	governments	regulating	greenhouse	gas	emissions	con-
stitute	active	legislation	that	may	require	disclosure.16	Additionally,	
Congress	is	considering	a	national	cap-and-trade	system	for	 the	
regulation	of	emissions.17	Furthermore,	the	Kyoto	Protocol	and	the	
related	European	Union	Emissions	Trading	System,	which	many	
SEC	registrants	operating	in	international	business	must	follow,	
also	may	have	material	effect.18

Sec inteRpRetive guiDance foR climate-
RelateD DiScloSuReS
By Nickolas M. Boecher*

*Nickolas M. Boecher is a J.D. Candidate, May 2012, at American University 
Washington College of Law.

Commentators	have	suggested	that	legal	problems	could	arise	
if	 disclosure	 requirements	 are	 extended.19	 Hostile	 shareholders	
could	file	frivolous	lawsuits	by	taking	advantage	of	imperious	dis-
closure	requirements.20	Additionally,	businesses	may	have	trouble	
accurately	disclosing	the	outcome	of	pending	litigation	resulting	
from	climate	change.21	Legal	disclosure	requirements	could	also	
weaken	legal	positions	in	pending	litigation,	undermining	the	attor-
ney-client	privilege	and	the	work	product	doctrine.22

By	limiting	itself	 to	providing	interpretive	guidance	on	cli-
mate	change	disclosure,	the	SEC	has	likely	avoided	these	types	of	
legal	problems.	SEC	Rule	10b-5	permits	individual	shareholders	
an	action	against	companies	failing	to	make	required	disclosures.23	
Rule	10b-5	actions	provide	companies	an	incentive	to	comply	with	
disclosure	requirements	and	to	reduce	activity	that	would	be	unfa-
vorable	 to	share	value	 if	publicly	disclosed.24	Successful	10b-5	
actions	require	a	duty	to	disclose,	something	which	the	SEC	has	
never	expressly	required	for	environmental	issues.25	Thus,	while	
the	interpretive	guidance	provides	some	further	basis	for	insuffi-
cient	disclosure	arguments	under	rule	10b-5,	the	fact	that	it	does	not	
create	an	express	duty	to	disclose	should	work	to	limit	the	number	
of	frivolous	lawsuits.26	Additionally,	the	interpretive	guidance	does	
not	require	detailed	reporting	of	pending	litigation.27	Moreover,	as	
a	policy	matter,	the	interpretive	guidance	probably	will	not	be	inter-
preted	as	obliging	companies	to	compromise	pending	litigation	by	
disclosing	pertinent	information.

The	SEC	acted	evenhandedly	in	its	release	of	the	interpretive	
guidance.	Although	companies	may	have	difficulty	in	predicting	
the	physical	effects	of	climate	change,28	legislative,	regulatory,	and	
investment	trends	suggest	a	need	for	more	complete	disclosure.29	
The	interpretive	guidance	suggests	that	the	SEC	will	be	more	likely	
to	enforce	disclosure	on	climate-related	issues	than	it	has	in	the	
past.30	However,	by	stopping	short	of	creating	an	express	duty	to	
disclose,	the	SEC	has	limited	potential	abuse	of	Rule	10b-5	litiga-
tion.31	Increased	disclosure	can	provide	more	information	to	inves-
tors	and	also	create	an	incentive	for	companies	to	invest	in	cleaner	
technology	as	an	alternative	to	disclosing	damaging	information.32	
Increased	disclosure	might	also	provide	legislators	with	a	feedback	
mechanism	for	evaluating	the	effects	of	climate	change	legislation.	
The	new	interpretive	guidance	should	help	stream	the	flow	of	infor-
mation	concerning	climate-related	matters	and	facilitate	ongoing	
dialogue	in	this	area	of	increasing	attention.33

Endnotes:	SEC	Interpretive	Guidance	for	Climate-Related	
Disclosures	continued on page 62



44winter 2010

ReaDily Deployable appRoacheS to 
geoengineeRing: cool mateRialS anD 
aggReSSive RefoReStation
by Max G. Bronstein*

* Max G. Bronstein is a graduate student at the University of Michigan pursuing 
a masters in Public Policy, a certificate in science and technology policy, and is 
a graduate student instructor for a course in National Science Policy.  He previ-
ously served as a policy analyst and advisor to the Directors of the U.S. National 
Science Foundation.  He has also completed a Congressional internship with the 
House Committee on Science and Technology.  In the fall of 2010, he plans to 
pursue a PhD in science and technology policy.

InTroducTIon

Humans	 have	 been	 disrupting	 the	 Earth’s	 climate	 for	
hundreds	of	 thousands	of	years.1	Burning	a	piece	of	
wood	for	warmth,	cutting	down	a	tree	to	build	shelter,	

or	even	planting	a	crop	are	all	ways	that	humans	have	interacted	
with	and	fundamentally	altered	the	climate	and	the	environment.	
New	 research	has	 indicated	 that	breakthroughs	 in	agriculture	
as	long	as	8,000	years	ago	have	played	a	major	role	in	green-
house	gas	emissions	and	may	have	even	reversed	a	trend	toward	
global	 cooling.2	 The	 widespread	 cultivation	 of	 rice	 in	 Asia,	
which	first	began	5,000	years	ago,	was	followed	by	unnatural	
increases	in	methane	concentration	that	some	scientists	believe	
may	have	averted	another	ice	age.3	Today,	rice	paddies	cover	
130	million	hectares	of	the	Earth’s	surface,	emitting	between	50	
and	100	million	metric	tons	of	methane	per	year.4	In	addition,	
ruminants	produce	a	significant	amount	of	methane	and,	when	
combined	with	the	emissions	from	rice,	account	for	nearly	half	
of	 the	world’s	methane	output.5	Hence,	human	behavior	 that	
originated	thousands	of	years	ago	continues	to	alter	the	climate	
today	albeit	on	a	much	larger	scale.

Deforestation	was	first	recorded	in	1086	AD	when	a	sur-
vey	of	England	indicated	that	humans	had	cleared	upwards	of	
90	percent	of	the	forests	to	make	way	for	agriculture.6	Between	
2,000	and	3,000	years	ago,	humans	also	deforested	wide	swaths	
of	fertile	land	near	rivers	in	China	and	India	to	support	quickly	
growing	and	increasingly	dense	settlements.7	The	scale	of	this	
deforestation	deprived	the	planet	of	major	carbon	sinks.8	Forest-
lands	were	often	burned	and	then	subsequently	flooded	to	pro-
vide	 irrigation;	both	activities	produce	significant	greenhouse	
gas	emissions.9	Today,	forests	are	being	destroyed	at	an	unprec-
edented	rate—every	year,	human	activities	destroy	an	area	the	
size	of	Panama.10	At	this	rate,	the	world’s	rain	forests,	the	most	
bio-diverse	portions	of	 the	planet,	could	disappear	entirely	 in	
less	than	100	years.11	A	recent	study	found	that	decreasing	the	
rate	of	deforestation	by	50	percent	and	maintaining	that	 level	
for	100	years	would	reduce	global	fossil	fuel	emissions	by	the	
equivalent	of	six	years.12	These	occurrences	demonstrate	that	
humans	have	historically	caused	significant	climate	disruptions	
and	even	modest	changes	in	behavior—such	as	decreasing	the	
rate	 of	 deforestation—can	 have	 a	 marked	 impact	 on	 carbon	
emissions.	

Most	 people	 believe	 erroneously	 that	 humans	 did	 not	
begin	to	significantly	alter	the	climate	until	the	second	half	of	
the	19th	century,	which	marked	the	start	of	the	second	Indus-
trial	 Revolution.13	 Rather,	 the	 Industrial	 Revolution	 acted	 as	

a	carbon	multiplier	by	automating	and	scaling	up	the	carbon-
intensive	 activities	 that	 humans	 had	 already	 undertaken	 for	
thousands	of	years.	The	new	technologies	and	 innovations	of	
this	age	required	carbon-based	fuels	 to	power	factories,	auto-
mobiles,	and	the	industrial	machines	that	automated	agriculture	
and	deforestation.	In	fact,	from	1850	to	1863,	total	world	carbon	
emissions	nearly	doubled	from	54	million	metric	tons	(“MMT”)	
per	year,	to	104	MMT.	By	1900,	world	emissions	had	reached	
534	MMT.14	By	2006,	the	world	was	emitting	8230	MMT,	an	
increase	of	259	MMT	from	the	previous	year.15

For	thousands	of	years,	humans	have	been	altering	the	cli-
mate	and	 fundamentally	 remaking	 the	environment	at	a	 local	
and	 planetary	 scale.16	 The	 behaviors	 driving	 such	 changes,	
like	 agriculture,	 deforestation,	 and	 transportation,	 are	 deeply	
ingrained	hallmarks	of	civilization	and	are	a	core	component	of	
traditional	development	and	economic	progress.	It	should	come	
as	no	surprise	that	policymakers	have	been	struggling	for	over	a	
decade	to	create	a	viable	framework	for	limiting	emissions	and	
mitigating	climate	change.17	Meanwhile,	as	our	understanding	
of	the	impacts	of	climate	change	has	sharpened,	it	is	increasingly	
evident	that	failure	to	limit	emissions	will	result	in	massive	and	
irreparable	damage	 to	 the	environment	and	human	welfare.18	
This	realization	has	been	one	of	the	factors	driving	research	and	
debate	around	geoengineering19—a	“Plan	B”—should	policy-
makers	fail	to	create	a	viable	framework	for	mitigating	climate	
change.20	

However,	the	geoengineering	solutions	put	forth	by	scien-
tists	are	often	untested,	expensive,	difficult	to	deploy,	and	igno-
rant	of	the	non-technological	barriers	to	implementation,	such	
as	policy	 and	politics.	Many	of	 the	 so-called	geoengineering	
“solutions”	are	overly	reliant	on	advanced	technologies	that	do	
not	exist	today	and	may	require	decades	to	deploy,	which	could	
only	have	a	significant	 impact	on	 the	climate	at	an	enormous	
financial	cost.	Effectively	implementing	such	technologies	on	a	
meaningful	scale	would	require	an	international	framework	and	
cost-sharing	scheme	 that	could	be	as	complex	and	politically	
sensitive	as	the	current	climate	treaty	negotiations.	If	the	nations	
of	the	world	struggle	even	to	reach	an	agreement	to	limit	climate	
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emissions	in	a	timely	manner,	a	future	international	resolution	
on	geoengineering	will	face	similar	obstacles.

Rather	than	relying	on	untested	and	poorly	understood	geo-
engineering	interventions,	scientists	and	policymakers	need	to	
look	toward	tested	and	readily	deployable	mechanisms	for	regu-
lating	climate	and	mitigating	the	impacts	of	carbon	emissions.

Many	proposed	geoengineering	solutions	aim	to	deflect	the	
sun’s	 energy,	 including	 proposals	 ranging	 from	 space-based	
mirrors	 to	cloud	whitening	and	
cloud	 seeding	 using	 aerosol	
particles.21	 The	 goal	 of	 these	
approaches	 is	 to	 control	 the	
amount	of	solar	energy	striking	
the	 Earth	 by	 deflecting	 more	
of	 this	 energy	 into	 space.22	 If	
ultimately	 successful,	 the	 cli-
mate	 will	 cool	 because	 energy	
is	 being	 reflected	 rather	 than	
absorbed	 by	 the	 Earth	 and	 the	
atmosphere.23	 While	 these	 are	
intriguing	 approaches,	 some	
are	exorbitantly	expensive	(e.g.	
space	 mirrors)	 and,	 although	
others	are	more	affordable,	they	
are	relatively	untested	and	could	
result	in	other	irreversible,	unin-
tended	 consequences.24	 How-
ever,	 there	are	more	affordable	
and	 practicable	 methods	 for	
increasing	 the	 Earth’s	 global	
albedo	or	reflectivity.		What	fol-
lows	is	a	low-cost,	low-tech,	low-risk,	geoengineering	plan	that	
can	be	implemented	on	a	local,	regional,	or	national	level	with-
out	the	need	for	a	complex	international	treaty,	which	makes	it	
more	politically	feasible	than	other	proposed	solutions.	

cool maTerIals cool The World

The	U.S.	Secretary	of	Energy,	Nobel	Laureate	Dr.	Steven	
Chu,	has	frequently	avowed	the	virtues	of	white	roofs.25	The	
theory	underlying	 this	 solution	 is	quite	 simple;	 lighter	colors	
reflect	more	sunlight	and	therefore	increase	the	planet’s	reflec-
tivity,	which,	on	a	 large	scale,	can	result	 in	global	cooling.26	
This	intervention	would	be	most	effective	in	urban	areas,	which	
only	account	for	about	one	percent	of	the	Earth’s	land	surface,	
but	if	implemented	on	a	large	scale,	could	equate	to	a	63	kg	CO2	
offset	for	every	square	meter	of	white	roof.27	Estimates	have	
also	shown	that	a	“cool	roofs”	initiative	could	offset	about	24	
billion	gigatons	of	CO2—the	equivalent	of	total	annual	global	
CO2	emissions—over	the	course	of	the	roofs’	lives.28

In	addition	 to	 increasing	global	albedo,	white	 roofs	keep	
buildings	cooler.	Cooler	buildings	reduce	energy	costs	and	in	
turn	 lower	CO2	emissions.	Lower	energy	costs	and	a	smaller	
carbon	footprint	help	to	minimize	the	“heat	island”	effect.	The	
heat	island	effect	is	an	increase	in	temperature	in	urban	areas	
caused	by	warming	of	absorptive	surfaces	and	infrastructure.29	

Temperature	differences	are	most	marked	when	compared	 to	
non-urban	areas,	which	are	1-3	degrees	Celsius	cooler	and	on	a	
clear,	windless	night	the	temperature	difference	can	be	as	much	
as	12	degrees	Celsius.30	These	higher	urban	temperatures	result	
in	an	increased	demand	for	electricity	for	energy	intensive	air	
conditioning.31	In	fact,	one	study	estimates	that	the	heat	island	
effect	 alone	 accounts	 for	 5-10	 percent	 of	 the	 peak	 electric-
ity	demand	for	cooling	buildings	in	cities.32	Hence,	mitigating	

the	 heat	 island	 effect	 through	
simple	 interventions	 like	white	
roofs	can	be	an	effective	way	of	
reducing	 energy	 demand,	 cut-
ting	CO2	emissions,	and	increas-
ing	global	albedo.	

In	 addition	 to	 roofs,	 roads	
are	another	component	of	urban	
infrastructure	 that	 can	 play	 a	
significant	role	in	global	reflec-
tivity	and	mitigation	of	the	heat	
island	 effect.	 Cool	 pavements,	
as	 they	 are	 commonly	 called,	
work	 on	 the	 same	 principle	 as	
white	 roofs.	 Urban	 pavement	
accounts	for	35	percent	of	urban	
surface	area	whereas	roofs	only	
account	for	25	percent.33	Some	
calculations	 have	 indicated	
that	 a	 cool	 pavements	 initia-
tive	could	offset	as	much	as	38	
kg	 CO2	 per	 square	 meter.34	 If	
extrapolated	 to	 account	 for	 all	

urban	areas,	cool	pavements	could	offset	up	to	20	billion	giga-
tons	of	CO2.

35	Aside	from	the	reflectivity	and	energy	savings	
benefits,	cool	pavements	can	also	enhance	nighttime	visibility	
and	reduce	the	amount	of	street	lighting	needed	during	the	eve-
ning	hours,	thereby	further	reducing	energy	demand.36

What	is	most	appealing	about	these	“cool”	solutions	is	that	
there	 are	 low	 barriers	 to	 implementation,	 as	 they	 are	 largely	
cost	 competitive	 with	 existing	 approaches	 and	 the	 underly-
ing	technology	is	relatively	mature.37	Hence,	these	approaches	
have	already	been	deployed	in	various	urban	areas	across	 the	
United	States38	and	have	been	shown	to	actually	increase	albedo	
regardless	of	color.39	Cool	roofs	do	not	necessarily	have	to	be	
white,	but	must	contain	composite	materials	that	increase	solar	
reflectance	and	 thermal	emittance.40	 In	addition,	experiments	
have	even	begun	to	test	newly	developed	paints	for	cooler	cars,	
which	 also	 cover	much	of	 the	 land	 surface	 in	 urban	 areas.41	
When	combined,	 these	“cool”	approaches	present	a	relatively	
low-risk,	low-cost,	and	politically	viable	approach	to	geoengi-
neering.	Even	simple	policy	interventions	at	the	local	or	state	
level	could	have	a	marked	impact	on	reducing	the	heat	island	
effect,	lowering	energy	demand,	and	ultimately	decreasing	CO2	
emissions.	While	 this	 is	 an	 important	 approach	 to	mitigating	
climate	change,	increasing	the	global	albedo	is	only	part	of	the	
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solution.	The	planet	also	needs	a	strategy	to	sequester	the	vast	
concentrations	of	CO2	already	in	the	atmosphere.	

aggressIve reForesTaTIon

Forests	serve	as	an	enormous	carbon	sink	and	store	more	
than	double	the	amount	of	carbon	than	is	present	in	the	atmo-
sphere.42	In	addition,	forests	store	45	percent	of	all	terrestrial	
carbon.43	However,	deforestation	 is	 releasing	 that	stored	car-
bon	on	an	unprecedented	scale;	every	year	a	forest	area	the	size	
of	Panama	is	lost.44	Deforestation	can	occur	naturally	through	
wildfires—which	have	been	increasing	in	number	with	global	
warming—but	deforestation	is	more	commonly	driven	by	the	
need	for	agricultural	and	grazing	space.45	In	2004,	deforestation	
and	decay	of	biomass	accounted	for	17.3	percent	of	total	green-
house	gas	emissions.46	Hence,	forests	can	act	as	both	a	sink	and	
a	source	of	carbon.	The	fate	of	the	carbon	in	forests,	however,	
largely	depends	on	how	humans	interact	with	them.

There	are	several	ways	in	which	forests	can	increase	uptake	
of	CO2:	through	reforestation	that	increases	the	carbon	density	
of	existing	forests;	through	use	of	fuels	from	biomass;	and	by	
limiting	 deforestation	 and	 degradation.	 Calculations	 done	 by	
Canadell	et	al.	have	shown	that,	if	all	deforested	land	was	con-
verted	back	to	forests,	the	seques-
tration	 potential	 would	 be	 1.5	
Pg	C	(petagrams	of	carbon)	per	
year,	which	would	reduce	atmo-
spheric	CO2	by	40-70	parts	per	
million	 (“ppm”)	by	2100	 (CO2	
concentration	in	2008	was	esti-
mated	 to	be	385	ppm).47	Even	
reducing	 deforestation	 by	 50	
percent	(a	laudable	goal),	would	
offset	50	Pg	C.48	While	reduc-
ing	deforestation	is	socially	and	
politically	 difficult,	 individual	
nations	can	take	the	initiative	to	
reforest	 or	 increase	 the	 carbon	
intensity	of	existing	forests.	For	
example,	in	2000,	China	used	24	
mega	hectares	 (“Mha”)	of	new	
and	old	forest	re-growth	to	off-
set	 21	 percent	 of	 emissions	 in	
2000.49

However,	it	is	important	to	point	out	that	creating	new	for-
ests	is	only	the	first	step	in	this	process.	In	order	for	such	off-
sets	 to	be	permanent,	 the	forests	must	have	proper	protection	
and	stewardship	to	prevent	future	deforestation	or	degradation	
that	can	lead	to	carbon	emissions.	Hence,	in	order	for	reforesta-
tion	to	create	a	viable	carbon	sink,	it	requires	not	only	a	short-
term	planting	period,	but	also	a	continued	investment	in	forest	
stewardship.	Stewardship	 is	especially	challenging	 in	 light	of	
the	negative	impacts	associated	with	climate	change.	The	fre-
quency	and	intensity	of	forest	fires	is	expected	to	continue	to	
rise	as	is	the	number	of	insect	outbreaks	that	can	destroy	healthy	
forests.50

Reforestation	not	only	alters	carbon	concentrations,	but	can	
also	have	a	significant	impact	on	global	albedo.51	On	one	hand,	
dense	 forest	 canopies	 can	 actually	 decrease	 albedo,	 thereby	
absorbing	more	solar	radiation,	which	can	cause	an	increase	in	
temperature.52	On	the	other	hand,	forests	also	play	an	important	
role	in	the	water	cycle	through	evapotranspiration,	the	migration	
of	water	from	roots,	through	leaves,	and	into	the	atmosphere.53	
This	moisture	can	ultimately	seed	clouds	that	can	increase	global	
albedo	and	therefore	lower	the	amount	of	solar	radiation	warm-
ing	the	planet.54	The	extent	of	the	impact	of	these	competing	
forces	is	unclear	and	varies	by	region.	For	example,	as	forest	
canopies	substitute	for	snow-covered	ground	in	boreal	regions,	
this	would	result	in	a	net	decrease	in	albedo.55	However,	in	trop-
ical	regions,	more	forests	would	result	in	increasing	cloud	for-
mation,	which	would	have	a	positive	impact	on	albedo.56	This	
evidence	suggests	that	tropical	regions	would	be	most	suited	for	
reforestation	and	stewardship	programs.57

polIcy ImplIcaTIons & ImplemenTaTIon 
mechanIsms

Compared	to	other	proposed	methods	of	climate	engineer-
ing	such	as	space	mirrors,	artificial	trees,	or	ocean	fertilization,	

reforestation	 and	 albedo	 manage-
ment	are	two	simple,	relatively	
inexpensive,	 and	 effective	
methods	 for	 mitigating	 cli-
mate	change.	Reforestation	not	
only	increases	albedo	in	certain	
regions,	 but	 more	 widespread	
and	healthy	forests	act	as	a	natu-
ral	 carbon	 sink,	 provide	 innu-
merable	 ecosystem	 services,	
and	create	new	habitation	space	
in	 areas	 that	 have	 tradition-
ally	been	 threatened	by	human	
development.	Using	novel	roofs	
and	roads	provides	a	cost-effec-
tive	 mechanism	 for	 deflecting	
the	sun’s	energy	and	decreasing	
the	heat	island	effect,	which	can	
ultimately	 lower	 energy	 usage	
and	 the	 requisite	 carbon	 emis-
sions.	But,	for	these	solutions	to	

be	viable,	they	must	be	implemented	on	regional	and	national	
scales	and	must	involve	a	variety	of	stakeholders.	The	following	
recommendations	outline	a	U.S.	reforestation	and	albedo	man-
agement	program.

The	President	should	establish	an	office	of	Climate	Change	
Mitigation	 within	 the	 Environmental	 Protection	 Agency	
(“EPA”)	by	executive	order.	Establishing	this	office	via	execu-
tive	order	would	bypass	Congress,	because	this	program	needs	
to	be	 implemented	 as	 soon	 as	 possible	 in	 order	 to	maximize	
impact	and	effectiveness.	The	office	would	be	responsible	for	
drafting,	implementing,	and	enforcing	best	practices	for	devel-
opers	 and	civil	 engineers	 to	mitigate	 climate	 change	 through	

Estimates have also 
shown that a “cool roofs” 

initiative could offset 
about 24 billion gigatons 
of CO2—the equivalent 
of total annual global 

CO2 emissions—over the 
course of the roofs’ lives.
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the	 use	 of	 reflective	 materials.	 Specifically,	 the	 office	 would	
establish	requirements	and	regulations	for	using	reflective	mate-
rials	in	the	construction	of	civil	infrastructure.	Roads	are	con-
stantly	being	repaved	or	maintained	and,	as	a	result,	it	would	be	
relatively	straightforward	and	expedient	to	phase	in	the	use	of	
reflective	and	cooling	materials.	Developers	in	the	private	sector	
need	incentives	to	implement	these	best	practices	in	both	new	
buildings	and	existing	structures.		

While	this	initiative	could	be	effectively	seeded	at	the	fed-
eral	level,	proper	implementation	and	execution	would	require	
trained	agents	working	at	the	state	and	local	levels.	This	would	
require	buy-in	from	these	stakeholders	and	could	be	achieved	
through	additional	training.	A	brief	educational	program	should	
be	developed	that	 illustrates	 the	benefits	of	cool	materials	for	
energy	 consumption	 and	 mitigation	 of	 climate	 change.	 This	
material	could	then	be	disseminated	to	state	and	local	depart-
ments	of	transportation	and	to	public	planners.

In	addition	to	establishing	a	new	office	at	the	EPA,	the	fed-
eral	government	should	fund	more	research	into	development	
of	cost-competitive	advanced	materials	that	can	have	an	even	
greater	impact	on	reflectivity	and	global	albedo.	Recently,	the	
Technology	Innovation	Program	at	the	National	Institute	of	Stan-
dards	in	Technology	(“NIST”)	released	a	call	for	proposals.58	

One	of	the	topic	areas	was	in	civil	infrastructure,	but	it	made	no	
mention	of	reflective	or	cool	materials	that	could	replace	cur-
rent	infrastructure	and	mitigate	the	impacts	of	climate	change.59	
The	fiscal	year	2010	solicitation	 should	call	 for	 research	and	
development	proposals	on	cool	materials	and	should	give	fund-
ing	priority	to	proposals	that	demonstrate	potential	for	commer-
cialization.	Emphasizing	development	could	enable	 late-stage	
projects	to	become	viable	in	the	market	and	ultimately	be	sold	to	
meet	the	increased	demand	that	could	be	expected	to	follow	the	
release	of	new	EPA	regulations	and	best	practices.

Throughout	U.S.	history,	wide	swaths	of	the	country’s	for-
est	have	been	cleared	to	make	way	for	development	or	harvested	
as	a	natural	resource.	As	a	consequence,	there	are	vast	areas	of	
vacant	and	uninhabited	rural	land	that	could	be	reforested	with	
relatively	little	investment.	Over	time	and	with	periodic	mainte-
nance,	these	areas	could	give	way	to	new,	healthy	forests.	The	
U.S.	Forest	Service	has	the	expertise	to	take	the	lead	on	such	an	
initiative,	but	lacks	sufficient	resources	to	have	an	impact	on	a	

scale	that	would	significantly	offset	emissions.	As	the	climate	
bill	is	currently	being	discussed	in	the	Senate,60	this	is	an	oppor-
tune	time	to	lobby	for	a	reforestation	provision	that	could	spear-
head	a	nationwide	initiative.	The	costs	of	the	program	could	be	
funded	through	revenues	generated	by	the	cap-and-trade	scheme	
and	 a	 nationwide	 program	 would	 assist	 the	 United	 States	 in	
reaching	its	emissions	targets.

Recently,	Agriculture	Secretary	Tom	Vilsack	 announced	
the	recipients	of	a	grant	program	that	aims	to	revitalize	urban	
areas	through	community	forestry	grants.61	While	this	is	a	rela-
tively	modest	program	in	terms	of	its	funding	($900,000)	and	
scope,	62	programs	like	this	should	be	expanded	to	urban	areas	
around	the	country.	As	a	consequence	of	the	current	economic	
downturn,	there	are	many	former	business	and	industrial	centers	
in	urban	areas	(“brownfields”)63	that	could	be	re-purposed	as	
green	spaces	or	as	constructed	wetlands.	The	benefits	of	urban	
green	spaces	are	widely	known	and	constructed	wetlands	have	
been	shown	to	provide	valuable	ecosystem	services	at	a	lower	
cost	than	traditional	methods.64	Ultimately,	these	improvements	
could	act	as	an	urban	carbon	sink,	provide	local	and	global	eco-
system	services,	and	enhance	the	aesthetic	appeal	of	previously	
abandoned	areas.	

conclusIon

While	 these	 initiatives	 may	 appear	 overly	 ambitious	 or	
unlikely,	they	present	a	more	pragmatic	approach	to	addressing	
one	of	the	most	profound	and	complex	challenges	of	our	time.	
Other	 proposals	 for	 geoengineering	 are	more	 expensive,	 less	
reliable,	non-deployable,	and	likely	to	stir	political	controversy.	
In	contrast,	reforestation	and	albedo	management	are	relatively	
apolitical	policies	that	are	readily	deployable.	Furthermore,	with	
the	climate	bill	currently	pending	in	the	U.S.	Senate,65	the	nation	
has	 a	 unique	 opportunity	 to	 enact	 new	 domestic	 initiatives	
that	could	have	both	national	and	global	benefits.	While	 it	 is	
undoubtedly	important	to	conduct	further	research	and	continue	
to	debate	the	effectiveness	and	risks	associated	with	geoengi-
neering,	we	do	posses	effective	methods	for	sequestering	carbon	
and	managing	planetary	albedo.	But	every	day	of	inaction	and	
lack	of	 leadership	brings	the	world	closer	 to	the	harsh	conse-
quences	and	realities	of	a	planet	in	great	peril.	

1	 See	William	F.	Ruddiman,	How Did Humans First Alter Global Climate?, 
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6	 Ruddiman,	supra note	1,	at	51.
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The	Copenhagen	negotiations	did	not	result	in	the	global	
environmental	 treaty	 desired	 by	 many,	 but,	 instead,	 in	
plans	 to	 reduce	greenhouse	gas	 (“GHG”)	 emissions	or	

carbon	intensity	from	fifty-five	nations,	including	China,	India,	
and	 the	 United	 States.1	 The	 U.S.	 pledge,	 to	 reduce	 emissions	
by	seventeen	percent,	came	with	a	catch:	Congressional	action.2	
Enacting	federal	climate	change	legislation	in	the	United	States	
has	been	difficult	because	policymakers	fear	that	increased	regu-
lation	may	place	domestic	industry	at	a	competitive	disadvantage,	
and	that	production	facilities	will	relocate,	thereby	causing	carbon	
leakage—the	movement	of	emissions	to	a	less	regulated	coun-
try—and	associated	U.S.	job	losses.3	Manifesting	these	fears,	the	
Senate	resolved,	in	1997,	that	the	United	States	should	not	consent	
to	an	international	agreement	that	does	not	limit	emissions	from	
developing	countries.4

Monumentally,	in	June	2009,	the	U.S.	House	of	Representa-
tives	passed	H.R.	2454,	the	American	Clean	Energy	and	Security	
Act	(“ACES”):5	legislation	designed,	in	part,	to	reduce	GHG	emis-
sions	by	placing	a	cap	on	emissions	and	issuing	a	certain	number	
of	permits,	or	allowances,	for	the	release	of	the	emissions.6	One	
measure,	intended	to	alleviate	carbon	leakage,	grants	to	eligible	
domestic	sectors	allowance	rebates,	and	another,	the	International	
Reserve	Allowance	Program	(“IRAP”)	requires	importers	of	for-
eign	goods	to	submit	international	reserve	allowances	(“IRA”).7	
Although	Congress	is	unlikely	to	enact	ACES,	due	in	part	to	a	
similar	Senate	bill,	future	legislation	is	likely	to	contain	compa-
rable	language.8

Domestic	rebates	and	importer	allowance	requirements,	such	
as	those	in	ACES,	are	likely	to	violate	U.S.	obligations	under	the	
General	Agreement	on	Tariffs	and	Trade	(“GATT”).9	GATT	pro-
hibits	the	use	of	trade-restrictive	measures,	i.e.,	taxes,	laws	and	
regulations,	to	protect	domestic	industry,	but	it	allows	their	use	to	
achieve	legitimate	environmental	goals.10	In	particular,	Article	I	
prohibits	discrimination	by	member	nations	between	“like”	prod-
ucts	from	different	nations,	and	Article	III	prohibits	discrimination	
between	“like”	imported	and	U.S.	goods.11	These	rules	are	tem-
pered	by	the	Article	XX	General	Exceptions,	pursuant	to	which	
member	nations	may	employ	measures	violating	substantive	pro-
visions	for	the	achievement	of	limited	policy	goals,	including	the	
“conservation	of	exhaustible	natural	resources.”12

The	 importer	allowance	 requirement	 in	ACES	 is	 likely	 to	
violate	GATT	Articles	I	and	III	because	it	treats	“like”	products	
dissimilarly.	IRAP	requires	importers	to	submit	IRAs	based	upon	
a	“general	 [calculation]	methodology”	 to	ensure	 that	 imported	
and	U.S.	goods	are	subject	 to	similar	GHG	emissions	require-
ments.13	The	calculation	is	likely	to	violate	Article	I	if	it	treats	
“like”	foreign	goods	from	two	countries	dissimilarly	based	upon	

non-product	specific	factors	such	as	sector	or	economy-wide	GHG	
emissions.14	Five	exceptions	to	IRAP	largely	exclude	imported	
goods	from	the	program	based	upon	factors	that	indirectly	indi-
cate	if	the	imported	goods	are	regulated	similarly	to	“like”	U.S.	
goods,	e.g.,	whether	 the	 imported	goods	originate	 in	countries	
with	a	binding	emissions	agreement,	rather	than	whether	fewer	
emissions	were	actually	released	during	the	manufacture	of	the	
product.15	These	exceptions	are	also	likely	to	treat	“like”	domestic	
and	imported	products	differently,	violating	Article	III.

ACES	is	also	likely	to	violate	Article	III	by	failing	to	provide	
equality	of	competitive	conditions	for	“like”	U.S.	and	imported	
goods	by	providing	domestic	actors	avenues	to	lower	compliance	
costs	unavailable	to	foreign	producers.	Domestic	actors	may	dem-
onstrate	compliance	by	holding	international	and	domestic	allow-
ances,	offset	credits,	and	compensatory	allowances;	banking	and	
borrowing	allowances;	submitting	allowances	received	for	“free;”	
or	 paying	 a	penalty	 for	 non-compliance,	while	 importers	may	
only	submit	and	bank	IRAs.16	As	a	result,	only	domestic	actors	
may	determine	whether	it	is	cost-effective	to	violate	ACES	and	
pay	a	penalty	or	invest	in	forestry	projects	to	earn	offsets	rather	
than	buy	allowances,	while	importers	do	not	have	such	options.17

Nonetheless,	GATT	Article	XX	permits	certain	trade-restric-
tive	environmental	measures	and	arguably	should	permit	the	use	
of	measures	that	“accurately	assess	carbon	leakage	and	competi-
tiveness	losses”	and	impose	a	“fair”	price	upon	imported	prod-
ucts.18	To	ensure	that	U.S.	legislation	is	covered	by	the	Article	
XX	exception,	 IRAP	and	 its	 implementing	 regulations	 should	
require	importers	to	submit	allowances	based	upon	a	methodol-
ogy	that	accurately	accounts	for	emissions.	To	avoid	disparate	
treatment	between	“like”	products	of	two	countries	or	between	
“like”	 imported	and	domestic	products,	 IRAP	should	calculate	
allowance	requirements	based	upon	product-specific	GHG	emis-
sions	rather	than	economy-wide	or	sector-specific	emissions.	In	
addition,	importers	should	be	permitted	to	submit	offset	credits,	as	
well	as	other	allowances,	and	borrow	allowances	to	equalize	com-
petitive	conditions	between	“like”	domestic	and	imported	prod-
ucts.	Moreover,	to	further	the	goals	of	ACES,	exceptions	should	
only	be	granted	when	an	imported	product	is	manufactured	with	
fewer	emissions	than	a	“like”	U.S.	product,	thereby	challenging	
domestic	actors	to	reduce	emissions.

Endnotes:	U.S.	Climate	Change	Policy	v.	International	Trade	
Rules:	Complying	with	GATT	continued on page 64
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InTroducTIon

Scientists	now	predict	that	despite	global	efforts	to	reduce	
greenhouse	 gas	 emissions,	 climate	 change	 effects	 like	
long-term	droughts	and	significant	sea-level	rise	are	inevi-

table.1	Consequently,	the	climate	change	crisis	demands	a	com-
prehensive	international	response,	with	meaningful	participation	
by	all	the	major	greenhouse	gas	(“GHG”)	emitters.2	The	current	
climate	 regime	 embodied	 in	 the	 Kyoto	 Protocol	 distinguishes	
between	developed	and	developing	countries	in	a	way	that	main-
tains	an	invidious	inertia	in	the	international	fight	against	climate	
change.

China	is	a	major	GHG	emitter	that	does	not	have	any	obliga-
tions	to	reduce	emissions	under	the	Kyoto	Protocol,	the	current	
binding	international	climate	change	regime.3	The	international	
community	took	a	fresh	look	at	the	Protocol	at	the	15th	Confer-
ence	of	the	Parties	(“COP”)	in	Copenhagen	in	December	2009.	A	
critical	question	at	that	time	was	whether	China	would	agree	to	
reduce	its	GHG	emissions;	China’s	position	impacts	the	global	
community’s	 ability	 to	 combat	 climate	 change	 because	 other	
major	GHG	emitters	(most	notably	the	United	States)	have	used	
China’s	lack	of	binding	commitments	to	justify	their	non-partici-
pation	in	the	Kyoto	Protocol.4	Positive	signs	were	evident	during	
and	in	the	wake	of	the	Copenhagen	COP,	however,	when	China	
played	a	key	role	in	drafting	the	Copenhagen	Accord,	and	fur-
ther	acknowledged	the	need	for	all	countries	to	take	action	to	fight	
climate	change.5	Notably,	China	agreed	to	international	verifica-
tion	of	domestic	mitigation	measures,	a	significant	step	towards	
increased	transparency	in	the	regime.6

The	fight	against	climate	change	is	necessarily	a	global	one,	
and	China’s	full	participation	in	the	United	Nations’	Framework	
Convention	on	Climate	Change	(“UNFCCC”)	is	especially	cru-
cial	in	the	short	term.7	And	although	the	Copenhagen	COP	did	
not	produce	a	binding	document,	future	COPs	will.	In	so	doing,	
the	international	community	must	reassess	the	application	of	the	
principle	of	common	but	differentiated	responsibilities	(“CDR”),	
which	divides	countries	into	two	primary	categories—developing	
and	developed—and	determines	obligations	accordingly.8

This	 article	 examines	China’s	 unique	 situation	within	 the	
UNFCCC	and	argues	 that	 the	current	 interpretation	of	CDR	is	
politically	and	practically	flawed	because	it	leaves	out	emerging	
economies	that	are	major	GHG	emitters.	The	principle	of	CDR,	as	
currently	applied,	does	not	distinguish	among	developing	nations	

in	 a	 way	 that	 recognizes	 the	 critical	 importance	 of	 emerging	
economies	like	China.9	China	and	other	large	emerging	econo-
mies,	no	longer	fit	comfortably	in	the	CDR’s	existing	develop-
ing	country	category.10	A	third	category	is	therefore	necessary	to	
encompass	emerging	economies	like	China.	The	international	cli-
mate	regime’s	failure	to	actively	engage	China	presents	a	problem	
for	the	entire	international	community.11	Indeed,	as	an	emerging	
economy	and	a	major	GHG	emitter,	and	as	an	international	actor	
whose	participation	 in	 the	climate	 regime	 impacts	other	major	
emitters’	compliance,	 it	 is	essential	 that	China	actively	partici-
pates	in	the	successor	agreement	to	the	Kyoto	Protocol.12	Current	
incentives	in	the	Protocol	are	not	sufficient	to	persuade	China	to	
accept	emission	reduction	commitments;	consequently,	the	next	
protocol	requires	a	combination	of	extra-legal	incentives	to	con-
vince	China	to	take	a	more	active	role.13	Further,	while	China	
has	made	statements	about	working	together	within	the	UNFCCC	
structure,	the	United	States	and	other	developed	countries	have	
not	yet	succeeded	in	persuading	China	to	accept	binding	commit-
ments	in	a	climate	change	regime.14

common buT dIFFerenTIaTed responsIbIlITIes

In	 recognition	 of	 the	 daunting	 environmental	 problems	 it	
faces,	China	is	shifting	toward	increased	domestic	environmental	
responsibility,	making	resource	conservation	and	environmental-
ism	major	policy	goals.15	China’s	commitment	 to	 the	 interna-
tional	fight	against	climate	change,	however,	is	not	on	par	with	
other	major	emitters	like	the	United	States	and	Europe	because	it	
does	not	involve	any	GHG	emissions	reductions.16	This	situation	
results	from	the	application	of	CDR	in	the	international	climate	
change	regime.17	The	presence	of	the	principle	of	CDR,	in	turn,	
is	the	result	of	a	complex	negotiation	process	between	developing	
and	developed	countries.

During	the	UNFCCC	negotiations	in	1992,	both	developed	
and	 developing	 countries	 had	 concerns	 about	 who	 would	 be	
the	first	to	reduce	GHG	emissions,	and	who	would	finance	the	
associated	 costs.18	 Developed	 countries	 wanted	 an	 inclusive	
international	agreement	 for	maximum	effect	and	 legitimacy.19	
Developing	countries	hesitated	to	commit	themselves	to	reduc-
tion	targets	when	they	had	historically	not	contributed	to	global	
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greenhouse	gas	stocks,	nor	benefited	from	such	emissions	in	the	
form	of	elevated	standards	of	 living.20	Thus,	 in	order	 to	reach	
a	 comprehensive	 international	 agreement	 that	 brought	 all	 the	
necessary	players	 to	the	table,	 the	first	COP	used	the	principle	
of	CDR	to	strike	a	political	compromise	with	continuing	legal	
implications.21

The	principle	makes	developed	countries	the	first	actors	in	
reducing	emissions,	and	allows	developing	countries	 to	follow	
over	time.	The	notion	of	common	but	differentiated	responsibil-
ities	is	not	new:	it	reflects	general	principles	of	equity	in	inter-
national	law.22	The	principle	was	present	in	nascent	form	in	the	
1987	Montreal	Protocol,	which	acknowledged	the	“special	situ-
ation”	of	developing	countries	by	allowing	them	to	delay	their	
compliance	with	Protocol	control	measures	for	ten	years.23	The	
UNFCCC	has	attempted	to	duplicate	this	successful	model	in	a	
climate	change	context.24

cDR DiStinguiSheS between DevelopeD anD 
Developing countRieS

The	principle	of	CDR	now	embodied	in	the	UNFCCC	means	
that	two	factors	determine	a	nation’s	obligations	concerning	cli-
mate	change.	The	first	 factor	 is	 a	particular	nation’s	contribu-
tion	to	climate	change	through	GHG	emissions;	the	second	is	its	
economic	and	technological	capacity	to	reduce	emissions.25	The	
CDR	is	primarily	backward-looking,	as	it	focuses	on	past	contri-
butions	to	existing	stocks	of	emissions	and	lays	out	responsibili-
ties	intended	to	have	remedial	effects.26

Based	 upon	 the	 two	 central	 considerations	 of	 CDR,	 the	
UNFCCC	 distinguishes	 between	 member	 countries,	 with	 the	
primary	division	occurring	between	developed	and	developing	
country	parties.27	Though	 the	developed/developing	paradigm	
dominates	in	the	Convention,	there	is	also	intra-group	differentia-
tion	between	types	of	developed	countries	and	types	of	develop-
ing	countries.28

In	practice,	the	principle	of	CDR	means	that	developed	coun-
tries	are	subject	to	binding	commitments	to	cut	GHG	emissions.29	
Further,	certain	developed	countries	are	responsible	for	money	
and	technology	transfer	to	aid	developing	countries	in	adapting	
to	and	mitigating	the	effects	of	climate	change.30	In	contrast,	the	
UNFCCC	does	not	require	developing	countries	to	reduce	emis-
sions	or	contribute	funding,	because	of	their	minor	contribution	to	
existing	GHG	stocks	and	their	reduced	economic	and	technologi-
cal	capacity.31	Moreover,	the	Convention	pays	special	attention	
to	the	plight	of	so-called	“least	developed	countries,”	as	well	as	
countries	that	will	be	especially	harmed	by	climate	change.32

Country	designation	as	Annex	I	or	II	is	self-imposed.33	In	
other	words,	the	Conference	of	the	Parties	to	the	UNFCCC	is	not	
vested	with	the	power	to	determine	which	countries	are	devel-
oped	and	which	are	developing.	Rather,	any	country	desiring	to	
be	included	in	Annex	I	or	II	“may”	notify	the	Secretary-General	
of	the	United	Nations	that	it	“intends	to	be	bound”	by	developed	
country	commitments.34	There	are	no	further	provisions	in	the	
UNFCCC	or	 the	Kyoto	Protocol	 that	 elaborate	on	 the	process	
of	categorizing	member	nations.35	This	makes	the	international	
law-making	 process	 on	 climate	 change	 especially	 vulnerable	

to	political	horsetrading,	as	entering	into	binding	agreements	is	
entirely	voluntary	for	countries	designated	under	the	UNFCCC	as	
“developing.”

As	the	first	measure	arising	from	the	UNFCCC	with	bind-
ing	commitments	carrying	the	force	of	law,	the	Kyoto	Protocol	
set	specific	emission	reduction	commitments	for	each	developed	
country	party.36	To	date,	183	nations	and	 the	European	Com-
munity	have	ratified	the	instrument;	the	United	States	is	the	only	
developed	 country	 party	 that	 has	 not.37	 Developing	 countries	
have	no	binding	commitments	under	the	Kyoto	Protocol	but	do	
agree	 to	monitor	emissions,	promote	sustainable	development,	
and	cooperate	with	the	Conference	of	the	Parties	in	mitigating	and	
adapting	to	the	impacts	of	climate	change.38	China	is	designated	
a	developing	country	party,	and	therefore	did	not	commit	itself	to	
any	emissions	targets	when	it	signed	and	ratified	the	UNFCCC	
and	subsequent	Kyoto	Protocol.39	The	highly-anticipated	Decem-
ber	2009	Copenhagen	COP	did	not	produce	a	binding	succes-
sor-instrument	to	the	Kyoto	Protocol,	but	instead	resulted	in	the	
Copenhagen	Accord.40

china’S uniQue Situation in the inteRnational 
climate change Regime

CDR	guides	China’s	official	position	with	respect	to	the	inter-
national	climate	change	regime.41	As	a	self-designated	develop-
ing	country	party,	China’s	current	obligations	under	the	Kyoto	
Protocol	extend	only	to	soft	commitments	like	GHG	monitoring	
and	information-sharing,	promoting	sustainable	development,	and	
enhancing	carbon-absorbing	resources,	like	forests.42	A	key	con-
tributor	to	the	drafting	of	the	Copenhagen	Accord	in	December	
2009	at	the	Copenhagen	COP,	China	nonetheless	remains	among	
the	group	of	countries	which	is	not	 legally	obligated	to	reduce	
GHG	emissions.43

One	 of	 China’s	 chief	 strategies	 for	 addressing	 global	 cli-
mate	change	is	to	“uphold”	the	principle	of	CDR,	which	currently	
allows	China	 to	avoid	emissions	 reduction	commitments.44	 In	
support	of	its	position,	China	advances	several	arguments,	noting	
the	nation’s	relative	poverty,	its	relatively	low	per	capita	emis-
sions,	 and	 low	 level	of	 responsibility	 for	 the	existing	 stock	of	
GHG	emissions.45	Moreover,	China	argues	that	it	would	not	be	
fair	to	deprive	a	developing	nation	of	the	right	to	emit	freely	in	the	
course	of	its	development,	as	developed	countries	have	already	
done.46

Although	 China	 underscores	 its	 low	 development	 status,	
recent	history	shows	that	the	country	is	unique	among	developing	
nations,	as	it	has	rapidly	gained	stature	in	the	international	com-
munity.47	Starting	in	1979	with	its	Reform	and	Opening	Policy,	
China	has	implemented	an	ambitious	plan	to	modernize	the	once-
marginalized	nation.48	An	illustration	of	China’s	remarkable	suc-
cess	at	modernization	is	the	2008	Beijing	Olympic	Games,	which	
engaged	the	world	with	China	in	an	unprecedented	way.	The	last	
decade	has	made	it	clear	that	China	is	an	increasingly	dominant	
player	on	the	global	stage.49

Even	as	China	gains	prominence	in	the	international	commu-
nity,	its	GHG	emissions	and	air	pollution	problems	are	mount-
ing;	stark	statistics	detailing	the	situation	abound.50	Perhaps	most	
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importantly,	China	now	leads	 the	world	 in	annual	GHG	emis-
sions.51	Further,	a	recent	World	Bank	report	estimated	that	air	
pollution	causes	about	750,000	deaths	per	year	in	China.52	The	
World	Bank	also	reported	that	the	nation	is	home	to	sixteen	of	
the	world’s	 twenty	most-polluted	cities.53	Atmospheric	brown	
clouds,	produced	by	automobile	emissions	and	coal-fired	power	
plants,	have	reduced	sunlight	and	interfered	with	crop	yields	in	
several	cities.54

In	 light	of	 these	 facts,	 the	Chinese	government	has	given	
more	attention	to	environmental	issues.55	Because	environmen-
tal	degradation	has	emerged	as	an	increasingly	popular	cause	of	
citizen	activism,	China’s	leadership	will	not	be	able	to	ignore	the	
issue	in	the	future.56	With	an	eye	on	its	own	continued	legitimacy,	
the	Chinese	Communist	Party	(“CCP”)	is	concerned	with	the	deli-
cate	balancing	of	continued	economic	growth	against	the	domes-
tic	and	international	imperatives	for	environmental	protection.57

a sound prIncIple, WITh FlaWed applIcaTIon

In	its	stated	terms,	CDR	is	sound	and	equitable;	it	has	wide-
spread	acceptance	in	the	international	community,	and	will	con-
tinue	to	play	a	central	role	in	climate	negotiations.58	Although	
some	scholars	find	the	principle	objectionable,	their	opposition	
arises	out	of	 a	different	 interpretation	of	what	 is	 equitable	 for	
developed	and	developing	country	parties.59	Critics	argue	that	it	
is	too	difficult	to	predict	the	differentiated	needs	of	developing	
countries	in	light	of	scientific	uncertainty	about	the	specifics	of	
adverse	climate	change	impacts.60	While	it	is	true	that	some	sci-
entific	uncertainty	remains	about	the	impacts	of	climate	change,	
widespread	agreement	exists	that	developing	countries	will	bear	
a	disproportionate	amount	of	damages	 from	climate	change.61	
Therefore,	 the	 principle	 of	 CDR	 correctly	 seeks	 to	 bridge	 the	
divide.

Detractors	also	find	it	questionable	 that	multi-lateral	envi-
ronmental	agreements	should	hold	developed	countries	account-
able	for	 their	historic	emissions	stocks,	finding	it	unjust	 to	ask	
modern-day	citizens	to	make	amends	for	pollution	emitted	gen-
erations	ago.62	This	argument	fails	to	acknowledge	the	benefits	
that	current	generations	have	derived	and	continue	to	derive	from	
living	in	a	developed	country.	For	example,	a	high	standard	of	
living,	solid	infrastructure,	and	economic	strength	are	all	after-
effects	 of	 development	 and	 industrialization	 achieved	 through	
significant	pollution.63	Because	citizens	of	developed	countries	
currently	enjoy	the	fruits	of	past	GHG	emissions,	it	is	only	fair	
to	require	those	nations	to	bear	a	greater	burden	in	solving	the	
climate	change	problem.

the pRinciple of cDR in application iS politically 
ineffective

Notwithstanding	 the	 soundness	 of	 CDR,	 the	 principle	 is	
problematic	 because	 it	 has	 created	 a	 paradigm	 that,	 if	 it	 per-
sists,	will	not	allow	the	nations	of	the	world	to	effectively	com-
bat	global	warming.64	The	current	interpretation	of	CDR	in	the	
Kyoto	 Protocol	 is	 politically	 ineffective	 because	 its	 exception	
of	emerging	economy,	major-emitter	countries	like	China	has	a	
chilling	effect	on	global	climate	change	negotiations.65	Because	
of	its	status	as	the	leading	GHG	emitter	and	its	rising	prominence	

in	 the	 international	 community,	 China’s	 participation	 is	 espe-
cially	crucial	to	a	multilateral	climate	change	agreement.	Within	
the	United	States,	the	fact	that	the	Kyoto	Protocol	did	not	include	
obligations	for	China	was	advanced	by	President	Bush	and	promi-
nent	congressional	leaders	as	a	reason	for	refusing	to	ratify	the	
document.66	This	is	a	direct	result	of	the	vague	construction	of	the	
principle	of	CDR	in	the	current	climate	regime.

For	 example,	 the	 regime	 does	 not	 sufficiently	 distinguish	
between	developing	countries	like	China	and	Botswana.67	The	
closest	 it	 comes	 to	distinguishing	between	developing	country	
parties	 is	 to	 emphasize	 the	 need	 to	 help	 developing	 countries	
that	are	“particularly	vulnerable”	to	the	adverse	impacts	of	cli-
mate	change.68	Accordingly,	China	frames	its	policy	statements	
on	climate	change	 to	fit	 this	 characterization;	 indeed,	 a	 recent	
government	White	Paper	echoes	the	UNFCCC’s	provision	dis-
tinguishing	 the	 especially	 susceptible	 developing	 countries.69	
By	describing	itself	as	a	country	that	is	“particularly	vulnerable”	
to	climate	change,	China	seeks	to	fit	its	increasingly	square	real-
ity	into	the	round	hole	of	the	developed	country	category	of	the	
UNFCCC.70	Unfortunately,	the	language	of	the	UNFCCC	is	not	
sufficiently	specific	to	prevent	such	subtle	mischaracterizations,	
which	then	lead	to	an	undesirable	result.71

China’s	willingness	to	accept	increased	responsibility	under	a	
more	nuanced	interpretation	of	the	CDR	could	contribute	signifi-
cantly	to	the	success	of	a	post-Kyoto	regime.72	On	the	other	hand,	
without	 at	 least	 some	 corresponding	 commitments	 by	 China,	
the	United	States	is	unlikely	to	commit	to	the	Kyoto	Protocol’s	
successor.73	The	interpretation	of	the	CDR	and	the	concomitant	
assignment	of	obligations,	therefore,	have	major	political	implica-
tions	for	the	success	of	a	multilateral	climate	regime.

the pRinciple of cDR in application iS pRactically 
ineffective

Any	climate	change	agreement	that	excludes	China	and	other	
emerging	 economies	 from	 emission	 reduction	 targets	 will	 not	
have	practical	utility	because	these	countries’	rates	of	emissions	
are	increasing	rapidly.	Although	China	leads	the	world	in	GHG	
emissions,	it	is	in	complete	compliance	with	the	Kyoto	Protocol	
under	the	current	interpretation	of	CDR.74	Indeed,	emissions	from	
China	and	other	developing	nations	are	growing	so	fast	today	that	
even	if	all	developed	countries	reduced	their	emissions	to	zero,	
emissions	from	developing	countries	will	cause	global	concen-
trations	of	GHGs	to	 increase	by	over	eighteen	percent	 in	sixty	
years.75	This	would	be	a	dramatic	increase,	as	GHG	concentra-
tions	have	increased	by	thirty-five	percent	in	the	last	200	years,	
and	this	comparatively	gradual	shift	has	set	in	motion	the	current	
climate	change	crisis.76	These	facts	illustrate	the	present	danger	
in	failing	to	engage	developing	countries—particularly	China—in	
more	concrete	efforts	at	long-term	GHG	emissions	reduction.77	A	
continued	application	of	CDR	in	a	way	that	allows	major-emitter,	
developing	countries	 to	avoid	reduction	targets	will	 result	 in	a	
considerable	amount	of	GHG	emissions	left	unregulated.78

Moreover,	 because	 CDR	 is	 chiefly	 backward-looking,	 it	
does	not	provide	any	mechanism	to	adapt	to	the	evolving	global	
reality.79	The	principle	is	now	focused	on	the	existing	stocks	of	
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emissions	that	were	produced	when	the	major	economies	of	the	
United	States	and	Europe	industrialized	and	thus	does	not	account	
for	 the	current	and	future	emissions	of	emerging	economies.80	
The	remedial	nature	of	the	principle	of	CDR	in	the	UNFCCC	is	
necessary,	as	developed	nations	emitted	the	majority	of	the	cur-
rent	stock	of	greenhouse	gases	in	the	atmosphere,	and	they	are	
comparatively	 well-situated	 to	 reduce	 emissions.81	 Neverthe-
less,	it	is	not	sufficient	for	the	principle	to	be	merely	backward-
looking	because	China	and	other	developing	countries	are	making	
significant	current	contributions	to	the	global	stock	of	emissions,	
and	will	continue	to	do	so	in	increasing	proportions.82	Without	
consideration	 for	 future	 emissions,	 the	 current	 application	 of	
CDR	excludes	major	portions	of	emissions	from	regulation	and	
therefore	hinders	the	overall	effectiveness	of	the	climate	change	
regime.83

no caTegory currenTly exIsTs To properly 
address emergIng economIes lIKe chIna

The	current	division	of	obligations	created	by	the	principle	of	
CDR	in	the	Kyoto	Protocol	lacks	a	proper	category	to	encompass	
China,	an	emerging	economy	and	major-emitter	that	continues	to	
develop	rapidly.84	The	Protocol	adopts	the	language	of	CDR	from	
the	UNFCCC,	and	does	not	further	differentiate	among	the	group	
of	developing	country	parties.85	Rather,	it	re-emphasizes	the	dis-
tinctions	of	the	UNFCCC,	calling	on	the	Annex	I	developed	coun-
try	parties	to	implement	policies	that	minimize	the	adverse	effects	
of	climate	change,	including	the	adverse	impacts	on	other	devel-
oping	country	parties	and	“especially”	those	types	of	developing	
countries	listed	in	Article	4.8	of	the	UNFCCC.86

Despite	China’s	efforts	to	depict	itself	as	one	of	the	develop-
ing	countries	that	is	“particularly	vulnerable”	to	adverse	climate	
change	impacts,	economic	data	does	not	support	that	character-
ization.87	 Further,	 recent	 history—from	 the	 Beijing	 Olympics	
to	China’s	influence	on	global	financial	issues—also	contradicts	
the	idea	that	China	is	a	developing	country	by	demonstrating	its	
relatively	advanced	level	of	development	and	sophistication.88	
Plainly	China	does	not	fit	into	the	same	developing	country	cat-
egory	as	 the	 least	developed	countries	 in	Africa	or	especially-
vulnerable	small	island	nations,	and	thus	should	not	have	similar	
rights	and	obligations.89

Furthermore,	it	is	highly	relevant	that	China	recently	passed	
the	United	States	as	the	leading	global	emitter	of	GHGs	because	
it	demonstrates	the	shifting	realities	of	the	climate	change	crisis.90	
China	may	well	want	 to	maintain	 the	 current	unnuanced	con-
struction	of	CDR,	which	allows	it	to	self-categorize	as	a	devel-
oping	country	without	binding	reduction	commitment	targets.	If	
the	world	were	not	in	such	a	precipitous	position	with	regard	to	
climate	change—as	most	scientists	agree	it	is—under	basic	prin-
ciples	of	equity	China	would	not	be	required	to	take	the	measures	
the	moment	now	demands	of	them.	91	Consequently,	a	set	of	dif-
ferentiated	responsibilities	 that	allow	a	major-emitting	country	
like	China	to	go	unregulated	is	fundamentally	flawed.92

Although	China	does	not	fit	into	the	current	developing	coun-
try	category,	neither	does	it	fit	in	with	the	developed	countries	
of	Annex	I	and	Annex	II.93	For	all	of	its	recent	progress,	China	

has	not	yet	fully	industrialized	and	continues	to	develop	both	its	
physical	infrastructure	and	its	economy.94	A	useful	metaphor	is	
to	envision	China	as	consisting	of	a	set	of	relatively	developed	
islands	located	in	a	sea	of	people	 living	in	developing	country	
conditions.95	Indeed,	hundreds	of	millions	of	Chinese	remain	in	
poverty,	a	characteristic	China	distinctly	does	not	share	with	the	
developed	nations	in	Europe	or	the	United	States.96	According	to	
the	2008	World	Development	Index,	all	of	the	Annex	I	and	Annex	
II	countries	qualified	as	highly	developed;	China,	by	contrast,	has	
only	medium	development.97	Neither	a	developed,	nor	a	 least	
developed	country,	China	does	not	fit	into	either	category	under	
the	current	application	of	the	principle	of	CDR.98

The unFccc needs a neW caTegory oF 
emITTer To ensure greaTer parTIcIpaTIon

Although	member	countries	must	agree	to	be	bound	by	the	
protocols	of	 the	UNFCCC,	 there	 is	no	clear	mechanism	in	 the	
Convention	to	determine	the	degree	to	which	each	country	will	
be	bound.99	Therefore,	the	regime	relies	upon	individual	actors’	
sense	of	responsibility	for	damage	done	to	a	common	good—the	
climate—and	provides	little	else	as	incentive	to	commit	to	reduc-
ing	emissions.	The	UNFCCC	as	a	legal	instrument	relies	on	self-
designation	and	elective	commitments	made	in	the	global	public	
interest.100

China	and	other	emerging	economies	are	unlikely	to	under-
take	the	costly	and	burdensome	task	of	reducing	GHG	emissions	
solely	in	the	interest	of	an	international	common	good.101	There-
fore,	because	it	lacks	both	the	teeth	to	impose	binding	commit-
ments	upon	parties	and	sufficient	 incentives	 to	draw	parties	 to	
voluntarily	commit,	the	UNFCCC	has	very	few	legal	tools	at	its	
disposal	to	obtain	increased	commitments	out	of	unwilling	parties.

the inteRnational community muSt uSe a vaRiety 
of incentiveS in climate negotiationS

To	many	observers	and	participants,	the	2009	Copenhagen	
COP	ended	rather	disappointingly,	without	a	binding	successor	
to	the	Kyoto	Protocol.102	The	international	community,	however,	
retains	the	opportunity,	and	in	fact	the	imperative,	to	create	a	more	
effective	climate	change	agreement	in	the	near	future.	The	divi-
sion	of	responsibilities	under	the	CDR	is	one	area	that	must	be	
revised.

China	could	be	persuaded	by	a	combination	of	extra-legal	
incentives	to	participate	in	a	future	international	climate	regime	
that	entails	binding	commitments.103	The	incentives	include	the	
prospect	of	increased	global	stature	and	an	opportunity	to	effi-
ciently	 solve	an	 international	problem	 that	domestically	poses	
great	 dangers,	 as	 well	 as	 pressure	 from	 internal	 and	 external	
sources.104

The	first	key	incentive	for	China	to	accept	binding	commit-
ments	in	a	successor	to	the	Kyoto	Protocol	would	be	to	mitigate	
the	serious	threats	that	climate	change	impacts	pose	to	Chinese	
public	 health.105	 As	 China’s	 GHG	 emissions	 increase,	 it	 will	
become	more	difficult	for	the	Chinese	government	to	ignore	the	
link	between	outdoor	air	pollution	and	mortality.106	Significantly	
reducing	GHG	emissions	could	deliver	important	improvements	
in	public	health	while	also	contributing	 to	 the	global	 effort	 to	
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fight	climate	change.107	Second,	greater	participation	in	the	post-
Kyoto	 regime	 would	 provide	 a	 corresponding	 opportunity	 for	
China	 to	 influence	 the	design	of	 the	next	 international	climate	
change	agreement	to	their	national	benefit.108	Because	successful	
international	regimes	distribute	net	benefits	to	participating	coun-
tries,	if	China	takes	the	lead	among	developing	nations	in	fighting	
global	climate	change,	its	position	at	the	negotiating	table	will	be	
enhanced	and	benefits	flowing	to	China	from	the	structure	of	the	
plan	would	reflect	that	position.109	Finally,	greater	participation	
in	the	fight	against	climate	change	would	further	enhance	China’s	
reputation	as	 an	 international	 leader	 and	 indicate	 to	 the	world	
that	China	envisions	a	leadership	role	that	involves	greater	global	
responsibility.110

In	addition	 to	 the	 incentives	directly	derived	 from	greater	
commitment	to	fighting	climate	change,	China	faces	pressure	to	
act	from	domestic	as	well	as	foreign	sources.111	Within	China,	
intense	GHG	emissions	have	translated	to	 incredible	air	pollu-
tion,	which	in	turn	has	caused	a	corresponding	public	health	prob-
lem.112	This	situation	poses	a	threat	to	the	legitimacy	of	the	CCP,	
which	has	thus	far	focused	on	rapid	development	at	the	expense	of	
environmental	quality.113	Further,	the	danger	of	widespread	civil	
unrest	over	climate	change	impacts	is	real.114	China	may	need	to	
take	more	aggressive	action	on	air	pollution	and	climate	change	
and	deliver	tangible	results	in	order	for	the	CCP	to	maintain	con-
trol	over	the	country.115

Finally,	China	may	face	increasing	pressure	to	reduce	emis-
sions	from	developing	countries	that	are	not	enjoying	a	similar	
economic	boom.116	For	example,	small	island	developing	coun-
tries	and	those	countries	the	UNFCCC	designates	as	least	devel-
oped	may	resent	that	China	lacks	binding	commitments	yet	is	a	
major	GHG	emitter.117	Likewise,	developing	countries	that	are	
not	experiencing	rapid	economic	development	should	take	a	more	
aggressive	and	vocal	role	in	negotiations.	Developing	nations,	on	
average,	will	suffer	greater	costs	than	developed	countries	in	the	
wake	of	significant	climate	change.118	These	actors	must	rally	
support	during	the	international	climate	negotiations	for	all	major	
emitters	to	take	responsibility	in	reducing	emissions.

Although	the	UNFCCC	does	not	include	many	legal	tools,	
the	COP	could	pursue	other	strategies	to	obtain	greater	Chinese	
participation.	If	engaged	in	a	general	appeal	to	enlightened	prag-
matism,	China	may	agree	to	some	binding	commitments	in	the	
successor	 to	 the	Kyoto	Protocol	 so	 long	as	 it	 can	expect	both	
global	and	domestic	net	benefits.119

a new categoRy foR high-emitting, emeRging 
economieS

If	China	can	be	persuaded	to	commit	to	reducing	emissions	
in	an	international	climate	change	regime,	this	could	involve	the	
creation	of	a	category	creating	obligations	at	a	level	somewhere	
in	 between	 those	 of	 developed	 and	 developing	 countries	 par-
ties.	Because	the	principle	of	CDR	applied	in	the	Kyoto	Protocol	
already	has	created	distinctions	within	both	the	developed	and	the	
developing	country	categories,	the	post-Kyoto	regime	could	carry	
the	differentiation	one	step	further	to	take	into	account	emerging	
economies.

Specifically,	one	option	would	be	to	create	a	third	distinct	
category	 for	 China	 and	 other	 similarly-situated	 countries	 like	
India	and	Indonesia.120	This	category	would	require	emerging	
economies	to	reduce	emissions	to	a	lesser	degree	than	developed	
nations,	but	their	commitments	would	increase	over	time	as	the	
emerging	economies	attain	developed	nation	status.	In	a	converse	
construction	to	the	relationship	between	Annex	I	and	Annex	II	
countries,	emerging	economies	would	commit	to	some	binding	
emission	reduction	targets,	and	would	continue	to	receive	the	ben-
efit	of	money	and	technology	transfer	from	developed	countries	in	
Annex	I.121	China	would	certainly	fall	into	an	emerging	economy	
category	and	thus	could	be	subject	to	a	set	of	commitments	occu-
pying	the	middle	ground	between	developed	countries	and	devel-
oping	countries.122

conclusIon

Climate	change	is	a	complex,	daunting	problem	requiring	a	
high	degree	of	international	cooperation	for	any	effective	solu-
tion.	Thus	far,	the	nations	of	the	world	have	agreed	on	the	exis-
tence	of	a	problem,	but	a	functional	solution	remains	elusive.123	
The	Copenhagen	Accord	represents	a	step	in	the	right	direction,	
as	major-emitting,	emerging	economies	like	China	and	India	have	
signaled	their	intent	to	engage	in	the	UNFCCC	in	the	future.124	
Going	 forward	at	 subsequent	COPs,	China	and	 the	 rest	of	 the	
world	must	reexamine	the	current	interpretation	of	CDR,	and	real-
ize	that	a	more	nuanced	categorization	model	is	necessary.	China	
can	and	must	be	persuaded—perhaps	through	an	appeal	to	Chi-
nese	pride	and	pragmatism—to	accept	binding	emissions-reduc-
tion	quotas	in	a	revised	application	of	the	principle	of	common	
but	differentiated	 responsibilities.125	Although	achieving	 such	
goals	will	be	difficult,	it	is	nevertheless	incumbent	upon	the	global	
community	to	seek	out	a	feasible	international	regime	to	fight	the	
adverse	impacts	of	climate	change.

Endnotes:	Equitable	But	Ineffective:	How	the	Principle	of	
Common	But	Differentiated...	continued on page 65

Endnotes:		Equitable	But	Ineffective:	How	the	Principle	of	Common	
But	Differentiated	Responsibilities	Hobbles	the	Global	
Fight	Against	Climate	Change

1	 See	Juliet	Eilperin,	Long Droughts, Rising Seas Predicted Despite Future 
CO2 Curbs,	waSh. poSt,	Jan.	27,	2009,	at	A4	(reporting	the	results	of	an	inter-
national	study	showing	that	such	impacts	could	persist	for	as	long	as	1,000	
years).
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legal founDationS foR ngo paRticipation in 
climate tReaty negotiationS
by Winfield J. Wilson*

During	the	Copenhagen	climate	change	negotiations	in	
December	 2009,1	 as	 the	 talks	 concluded	 tensely	 for	
government	 representatives,2	 coalitions	 of	 environ-

mental	groups	were	disappointed	because	their	efforts	to	play	
a	participatory	role	had	been	frustrated.3	The	silencing	of	 the	
nongovernmental	organization	(“NGO”)	perspective	runs	coun-
ter	to	established	international	principles	of	broad	participation	
in	 multilateral	 environmental	 agreements	 (“MEAs”),4	 and	 is	
particularly	 troubling	 in	 light	of	 the	global	challenge	climate	
change	poses	to	humanity.

At	the	beginning	of	the	second	of	two	weeks	of	the	negotia-
tions,	as	pressure	mounted	for	the	talks	to	produce	a	meaningful	
and	binding	treaty,	logistics	and	site-management	broke	down	
at	 the	conference	center	and	 the	UN	suspended	observer	reg-
istration,	leaving	thousands	literally	standing	in	the	cold.5	On	
a	broader	level,	 the	lockout	prompted	NGO	leaders	to	invoke	
international	 principles	on	public	 involvement	 in	MEAs	 in	 a	
letter	to	political	leaders,	which	cited	the	1992	Rio	Declaration	
and	the	UN	Commission	on	Sustainable	Development’s	Agenda	
21	language	that	“non-governmental	organizations	play	a	vital	
role	in	the	shaping	and	implementation	of	participatory	democ-
racy.”6	More	pointedly,	NGOs	considered	the	lockout	a	Danish	
violation	of	the	Aarhus	Convention,7	which	provides	for	public	
participation	in	MEA	decision-making	as	vital	for	accountable	
governance	and	effective	environmental	protection.8

NGOs	could	claim	a	violation	of	the	Aarhus	Convention’s	
Articles	6,	7,	or	8,	on	public	participation	in	environmental	deci-
sion-making.9	The	challenge	for	NGOs,	however,	is	that	only	
Parties	are	bound	by	these	articles	and	can	enforce	them,	and	
NGOs	are	not	Parties.10

While	the	Convention	provides	negotiation	and	arbitration	
between	Parties	as	enforcement	mechanisms,	additional	mea-
sures	for	compliance	have	been	further	outlined	in	subsequent	
Convention	Decisions	made	during	Meetings	of	the	Parties	at	
Lucca,	 Italy	 and	Almaty,	Kazakhstan.11	Notably	under	 these	
Convention	Decisions,	members	of	the	public	including	NGOs	
may	submit	formal	communications	to	the	Compliance	Commit-
tee	and	allege	a	violation,	subject	to	some	procedural	require-
ments.12	 Based	 on	 the	 Lucca	 and	 Almaty	 Decisions,	 NGOs	
could	petition	for	a	compliance	action	against	Denmark	for	the	
administrative	actions	that	led	to	the	exclusion	of	observers	at	
the	 conference	 center	 in	 Copenhagen.	 Ultimately,	 however,	
compliance	rests	with	the	Parties	when	they	decide	whether	to	
take	action	at	Meetings	of	the	Parties,	although	they	do	take	into	

account	 the	 reports	 from	the	Compliance	Committee.13	Even	
though	NGOs	would	not	be	able	to	force	Denmark	to	comply	
with	the	Convention,	such	an	action	could	create	publicity	and	
ongoing	pressure	on	future	hosts	of	the	United	Nations	Frame-
work	Convention	on	Climate	Change	(“UNFCCC”).

However,	 invocation	of	participatory	requirements	of	 the	
Aarhus	Convention	is	also	limited	in	geographic	scope,	as	only	
some	European	and	Eurasian	countries	are	Parties,	and	does	not	
include	many	of	the	largest	nations	and	greenhouse	gas	emit-
ters,	 for	 example,	 the	United	States	or	China.14	Notably,	 the	
next	Conference	of	the	Parties	(“COP”)	of	the	UNFCCC	is	in	
Mexico,	also	not	a	party	to	Aarhus,	leaving	open	the	possibility	
of	exclusion	of	NGOs	from	that	meeting.15

The	 UNFCCC	 has	 draft	 rules	 of	 procedure	 that	 could	
serve	as	the	basis	for	greater	public	participation,	but	it	has	not	
adopted	them,	even	though	it,	in	effect,	operates	under	them.16	
These	draft	rules	do	include	provisions	on	public	participation,	
but	are	not	nearly	as	 inclusive	and	ambitious	as	 the	goals	set	
out	in	the	Aarhus	Convention.17	The	draft	rules,	which	allow	
for	observers	to	attend	and	participate	without	any	voting	privi-
leges,18	should	be	adopted	by	 the	UNFCCC	as	a	first	step	 to	
ensuring	NGO	participation.

In	order	to	be	more	comprehensive	and	consistent	with	the	
Rio	Declaration,	Agenda	21,	and	 the	Aarhus	Convention,	 the	
UNFCCC	should	further	create	procedures	providing	the	oppor-
tunity	for	meaningful	public	participation	at	all	climate	meet-
ings,	regardless	of	location.	At	a	minimum,	the	UNFCCC	should	
write	and	adopt	new	rules	that	specifically	address	the	logistics	
of	observer	participation	at	every	meeting.	Ideally,	affirmative	
rights	 to	petition	 for	public	participation,	which	embrace	 the	
principles	of	MEAs	and	create	 a	progressive	 and	democratic	
process,	will	also	be	created.19	The	universal	problem	of	climate	
change	impacts	every	person	on	the	globe	and	climate	negotia-
tions	must	provide	 legal	protection	for	public	participation	to	
ensure	an	inclusive	and	effective	solution.

Endnotes:	Legal	Foundations	for	NGO	Participation	in	
Climate	Treaty	Negotiations	continued on page 69

* Winfield J. Wilson is a J.D./M.P.P. candidate, May 2011, at American Univer-
sity Washington College of Law & School of Public Affairs.
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book Review

*Lauren Trevisan is a J.D. Candidate, May 2012, at American University 
Washington College of Law.

book Review: StoRmS of my gRanDchilDRen: 
the tRuth about the coming climate 
cataStRophe anD ouR laSt chance to Save 
humanity
by James Hansen
Reviewed by Lauren Trevisan*

In	the	recently	released	Storms of My Grandchildren,1 NASA	
physicist	James	Hansen	presents	analyses	that	have	led	the	
majority	of	the	global	scientific	community	to	conclude	that	

climate	change	is	not	only	real,	but	also	a	danger	to	posterity.	
The	book,	which	is	Hansen’s	first,	chronicles	the	last	eight	years	
of	his	journey	as	a	government	scientist	interacting	with	poli-
cymakers	and	increasingly,	with	the	public.	He	describes	how	
his	growing	concern	about	the	hazards	of	inaction	led	him	to	
leave	the	comfort	of	the	laboratory	and	enter	the	public	sphere.	
Despite	 disappointing	 interactions	 with	 politicians,	 censor-
ship	by	the	Bush	administration,	and	criticism	for	his	tenacity,	
Hansen	has	maintained	his	unyielding	and	optimistic	view	that	
humanity	can	avert	the	most	extreme	consequences	of	climate	
change.	However,	he	makes	it	very	clear:	we	must	act	now	to	
do	so.

Hansen’s	story	begins	on	his	sixtieth	birthday,	March	29,	
2001,	the	day	he	was	invited	to	attend	the	first	meeting	of	the	
Vice	 President’s	 Climate	 Task	 Force.	 Hansen	 was	 optimis-
tic	going	into	the	meeting,	taking	his	invitation	as	a	sign	that	
the	 Bush	 administration	 planned	 to	 make	 good	 on	 its	 cam-
paign	promises	to	reduce	carbon	dioxide.	However,	this	meet-
ing,	 and	 several	 other	 cabinet-level	 presentations,	 proved	 to	
be	disappointments;	Hansen’s	 urgent	 recommendations	were	
cherry-picked	or	ignored	completely.	Evidencing	his	bipartisan	
approach	to	politics,	Hansen	does	however	give	credit	where	
credit	 is	due.	After	his	 initial	meetings	with	the	Bush	admin-
istration,	 the	 White	 House	 did	 take	 steps	 to	 reduce	 methane	
emissions	and	regulate	soot	from	cars	and	trucks;	however,	the	
administration	dismissed	Hansen’s	urgent	call	for	carbon	diox-
ide	reductions.

In	part,	Hansen	attributes	the	Bush	administration’s	inac-
tion	 to	 simultaneous	 presentations	 given	 by	 Dr.	 Richard	
Lindzen,	whom	Hansen	calls	the	“dean	of	global	warming	con-
trarians.”	Hansen’s	difficulty	in	being	pitted	against	Lindzen	in	
those	meetings	seems	to	epitomize	the	broader	environmental	

and	scientific	communities’	difficulties	in	confronting	climate	
skeptics.	Hansen	explains	that	“Lindzen	makes	qualitative	state-
ments	 that	 sound	 reasonable,	 and	 he	 raises	 technical	 matters	
that	a	layperson	cannot	assess,	making	it	sound	like	there	is	an	
argument	among	theorists.”	Hansen	addresses	and	clarifies	these	
perceived	inconsistencies	and	identifies	them	as	part	of	the	moti-
vation	behind	political	inaction.

Although	 the	 perceived	 divide	 among	 scientists	 has	 lent	
itself	to	slow-to-nonexistent	policy	changes,	Hansen	devotes	a	
large	portion	of	his	book	to	decry	the	role	of	special	interests	in	
policy	making.	Hansen	argues	that	the	short-term,	profit-driven	
focus	of	special	interests,	in	particular	the	fossil	fuel	industry,	
fundamentally	conflicts	with	the	long-term	solutions	needed	to	
deal	with	climate	change.	The	impact	of	special	interests	is	part	
of	what	drove	Hansen	to	enter	the	public	sphere.	He	states	that	
“[t]he	public,	 if	well	 informed,	has	 the	ability	 to	override	 the	
influence	of	special	interests	.	.	.	.	Scientists	can	play	a	useful	
role	if	they	help	communicate	the	climate	change	story	to	the	
public	in	a	credible,	understandable	fashion.”	While	seemingly	
straightforward	and	 logical,	Hansen’s	 reasoning	proved	 to	be	
highly	controversial.

Hansen	details	his	numerous	public	 appearances	 and	 the	
almost	instantaneous	pushback	he	received.	Despite	threats	from	
Bush-era	NASA	Office	of	Special	Counsel,	Hansen	went	ahead	
with	several	presentations	on	climate	change,	speaking	as	a	pub-
lic	citizen	and	not	a	government	employee.	Hansen	entered	the	
public	sphere	after	being	widely	quoted	in	the	press	for	com-
ments	about	Bush	administration	censorship	of	scientific	data	
and	disregard	for	scientific	results	that	went	against	its	preroga-
tives.	Hansen’s	description	of	his	2006	60 Minutes	interview	and	
others	gives	an	insight	into	the	impact	his	outspoken	approach	to	
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climate	change	had	within	NASA,	even	prompting	the	removal	
of	a	portion	of	its	mission	statement	that	Hansen	used	to	begin	
his	talks:	“to	understand	and	protect	our	home	planet.”

Hansen	presents	his	 journey	 from	 laboratory	scientist,	 to	
government	advisor,	to	public	advocate,	while	simultaneously	
using	science	to	explain	the	history,	differing	theories,	and	alter-
native	future	scenarios	of	climate	change.	To	address	climate	
change	effectively,	knowledge	 is	key;	Hansen	endeavors	and	
succeeds	in	presenting	this	knowledge	in	his	book.	He	acknowl-
edges	the	complexity	of	the	issue,	but	refuses	to	allow	that	to	be	
an	obstacle.	In	the	later	portion	of	the	book,	Hansen	provides	

recommendations	 for	 advocacy:	 namely	 increased	 renewable	
energy	production	and	energy	efficiency,	an	end	to	the	use	of	
coal,	and	the	use	of	nuclear	energy.	For	these	objectives	to	be	
realized	requires	widespread,	active	public	involvement.	Hansen	
does	not	disparage	politicians	or	public	office;	rather,	he	empha-
sizes	the	importance	of	citizens	engaging	in	the	political	process	
and	making	their	voices	heard.	Storms of My Grandchildren	is	at	
its	core,	a	call	to	well-informed	action.	In	the	final	pages,	Han-
sen	juxtaposes	photographs	of	his	grandchildren	with	his	urgent	
and	direct	message	 that	“[y]ou	will	need	 to	be	a	protector	of	
your	children	and	grandchildren	.	.	.	[i]t	is	our	last	chance.”

1	 JameS hanSen,	StoRmS of my gRanDchilDRen: the tRuth about the com-
ing climate cataStRophe anD ouR laSt chance to Save humanity	(2009).
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Wants	to	Reduce	Greenhouse	Gases	Emissions	by	15	per	cent	(Mar.	16,	2007),	
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4	 In	response	to	Human	Rights	Council	Resolution	7/23,	the	Office	of	the	UN	
High	Commissioner	for	Human	Rights	conducted	a	detailed	analytical	study,	
inviting	submissions	from	states,	intergovernmental	and	nongovernmental	
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5	 See, e.g. id. pt.	III	(detailing	the	relevant	national	and	international	human	
rights	obligations	of	states).
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law	as	“a	law	of	co-operation,	in	which	States	undertake	commitments	to	sup-
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de	Boer	on	the	Outcome	of	Copenhagen	and	the	Way	Forward	in	2010,	Jan.	20,	
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Human	Rights	and	does	not	accept	the	jurisdiction	of	the	Inter-American	Court	
of	Human	Rights.
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and	moral	authority	of	the	Council	of	Europe,	the	Organization	of	American	
States	(“OAS”),	and	the	African	Union.	Whereas	the	European	system	formally	
charges	the	Council	of	Ministers	to	enforce	judgments	of	the	European	Court	

of	Human	Rights,	the	role	of	the	OAS	in	enforcement	is	not	explicit,	but	rests	
on	moral	weight	and	political	pressure	rather	than	threat	of	sanctions.	See	Lea	
Shaver,	The Inter-American Human Rights System: An Effective Institution 
for Regional Human Rights Protection?,	9:4	waShington u. global l. StuD. 
Rev.,	available at	http://ssrn.com/abstract=1437633.	In	the	African	system,	
“blatant	disregard”	for	the	recommendations	of	the	African	Commission	is	
more	widespread.	Fekadeselassie	F.	Kidanemariam,	Enforcement	of	Human	
Rights	under	Regional	Mechanisms:	a	Comparative	Analysis	(2006)	(unpub-
lished	LL.M.	thesis,	University	of	Georgia	School	of	Law),	available at	http://
digitalcommons.law.uga.edu/cgi/viewcontent.cgi?article=1079&context=stu_
llm	(last	visited	Mar.	3,	2010).
11	 See, generally, Kidanemariam,	supra	note	10.
12	 Cross-referencing	Article	22,	which	articulates	a	people’s	collective	right	
to	economic,	social,	and	cultural	development,	Article	24	of	the	Charter	
enshrines	a	people’s	“right	to	a	general	satisfactory	environment	favourable	to	
their	development.”	African	(Banjul)	Charter	on	Human	and	Peoples’	Rights,	
adopted	June	27,	1981,	arts.	22,	24,	available at http://www.africa-union.org/
official_documents/Treaties_%20Conventions_%20Protocols/Banjul%20Char-
ter.pdf.
13	 See, e.g.,	The	Social	and	Economic	Rights	Action	Center	and	the	Center	for	
Economic	and	Social	Rights	/	Nigeria,	Comm.	No.	155/96,	Decision	ACHPR/
COMM/A044/1	¶	52	(2002)	(stating	that	Article	24	of	the	Banjul	Charter	
“imposes	clear	obligations	upon	a	government	.	.	.	to	take	reasonable	and	other	
measures	to	prevent	pollution	and	ecological	degradation,	to	promote	conserva-
tion,	and	to	secure	an	ecologically	sustainable	development	and	use	of	natural	
resources”),	available at	http://www.cesr.org/downloads/AfricanCommission-
Decision.pdf.
14	 ACHPR	Resolution,	supra	note	3.
15	 Id.
16	 Id.
17	 Petition	to	the	Inter-American	Commission	on	Human	Rights	Seeking	
Relief	from	Violations	Resulting	from	Global	Warming	Caused	by	Acts	and	
Omissions	of	the	United	States,	Dec.	7,	2005	[hereinafter	Inuit	Circumpolar	
Petition],	available at	http://www.inuitcircumpolar.com/files/uploads/icc-files/
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FINALPetitionICC.pdf.
18	 American	Declaration	of	the	Rights	and	Duties	of	Man,	Adopted	by	the	9th	
International	Conference	of	American	States,	Bogota,	Colombia,	1948,	avail-
able at	http://www.cidh.org/Basicos/English/Basic2.American%20Declaration.
htm.	Although	the	American	Declaration	was	originally	adopted	as	a	declara-
tion	rather	than	a	binding	instrument,	both	the	Inter-American	Commission	on	
Human	Rights	and	the	Inter-American	Court	of	Human	Rights	have	interpreted	
it	as	a	source	of	international	obligations	for	members	of	the	Organization	of	
American	States.	Inter-American	Commission	on	Human	Rights,	Introduction,	
http://www.cidh.org/Basicos/English/Basic1.%20Intro.htm#_ftnref5	(last	vis-
ited	Feb.	16,	2010).
19	 Inuit	Circumpolar	Petition,	supra note	9, at	1-9.
20	 Id. at	5	(noting	that	the	rights	violated	arise	either	from	the	American	Decla-
ration	or	other	international	human	treaties	binding	on	the	United	States).
21	 Id. at	103-110.
22	 Shaver,	supra note	10.
23	 Inuit	Circumpolar	Petition,	supra note	9, at	13-69.
24	 Center	for	International	Environmental	Law,	The	Inuit	Case,	http://www.
ciel.org/Climate/Climate_Inuit.html	(last	visited	Feb.	16,	2010).
25	 Letter	from	the	IACHR	to	representatives	of	the	Inuit	Circumpolar	Confer-
ence,	EarthJustice,	and	CIEL,	Ref:	Global	Warming	and	Human	Rights,	Hear-
ing	–	127th	Ordinary	Period	of	Sessions,	Feb.	1,	2007,	available at	http://www.
ciel.org/Publications/IACHR_Response_1Feb07.pdf.
26	 Video:	General	Hearing	on	Global	Warming	and	Human	Rights,	IACHR	
127th	Ordinary	Period	of	Sessions,	Mar.	1,	2007	[hereinafter	Hearing],	avail-
able at	http://www.oas.org/OASpage/videosasf/2007/03/CIDH_1.wmv	(ques-
tion	of	Commissioner	Paulo	Sergio	Pinheiro).

27	 Id.	(question	of	Commissioner	Victor	Abromovich)	(author’s	translation).
28	 Id.	(question	of	Commissioner	Santiago	Canton).
29	 Id.	(question	of	Commissioner	Paulo	Sergio	Pinheiro).
30	 Id.	(response	of	Martin	Wagner,	Earthjustice	Managing	Attorney).
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Reg.	44,354	(July	30,	2008).
12	 See	Memorandum, supra note	6.
13	 See	Regulating	Greenhouse	Gas	Emissions	under	the	Clean	Air	Act,	73	Fed.	
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17	 PSD	and	Title	V	GHG	Tailoring	Rule,	74	Fed.	Reg.	55,292.
18	 Id.
19	 See id.	(citing	Ala. Power Co. v. Costle,	636	F.2d	323,	353	(D.C.	Cir.	1979)).
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tion	of	a	new	heating	plant	at	 a	 junior	college,	each	of	which	may	have	 the	
potential	to	emit	100	tons	of	pollution	annually.”).	See also	Ala. Power Co., 636	
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62winter 2010

protect[s]	public	health	and	welfare	but	also	assur[es]	future	air	resources	will	be	
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plant	projects	by	state	and	reporting	where	Sierra	Club	is	in	the	response	pro-
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1	 Press	Release,	U.S.	Sec.	&	Exch.	Comm’n,	SEC	Issues	Interpretive	Guid-
ance	on	Disclosure	Related	to	Business	or	Legal	Developments	Regard-
ing	Climate	Change	(Jan.	27,	2010),	available at http://sec.gov/news/
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htm	(last	visited	Feb.	10,	2010)	[hereinafter	Geoengineering Projects].

22	 See	Sanna	Jaronen	&	Markku	Oksanen,	Uncivil Engineering the Serious 
Problem with Further Climate Tinkering, Science pRogReSS, Oct.	5,	2009,	
http://	www.scienceprogress.org/2009/10/uncivil-engineering/	(last	visited	Feb.	
10,	2010)	(explaining	how	geoengineering	can	be	implemented	to	increase	the	
Earth’s	reflectivity).
23	 Geoengineering Projects, supra note	21.
24	 Id.
25	 Video:	U.S.	Energy	Secretary	Dr.	Steven	Chu	on	the	benefits	of	using	white	
roofs,	http://www.youtube.com/watch?v=5wDIkKroOUQ	(last	visited	Feb.	10,	
2010).
26	 Id.
27	 Arthur	Rosenfeld,	Presentation	to	the	annual	California	Air	Resources	
Board’s	Hagen-Smit	Symposium:	Cool	Roofs:	From	Cool	Cities	to	a	Cooler	
World	(June	3,	2009), available at	http://www.energy.ca.gov/commissioners/
rosenfeld_docs/index.html.
28	 Id.
29	 U.S.	Environmental	Protection	Agency,	Heat	Island	Effect,	http://www.epa.
gov/hiri/index.htm,	(last	visited	Feb.	10,	2010)
30	 Id.
31	 Id.
32	 U.S.	Environmental	Protection	Agency,	Cool	Pavements,	http://www.epa.
gov/hiri/mitigation/pavements.htm	(last	visited	Feb.	12,	2010).
33	 Rosenfeld,	supra	note	27,	at	23.
34	 Id.
35	 Id.
36	 cambRiDge SyStematicS, cool pavement RepoRt	(2005),	available at http://
www.epa.gov/hiri/resources/pdf/CoolPavementReport_Former%20Guide_com-
plete.pdf	(prepared	for	the	U.S.	Environmental	Protection	Agency).

foreseeing	material	effects	on	present	business	plans).
10	 Comm’r	Casey,	supra	note	8.
11	 Comm’n	Guidance,	supra note	2,	at 6291.
12	 ctR. foR eneRgy & envtl. Sec. et al., Reclaiming tRanSpaRency in a 
changing climate: tRenDS in climate change DiScloSuRe fRom 1995 to the 
pReSent	1	(2008),	available at http://cees.colorado.edu/10K_Report_Final_
May_27.pdf.	See also ceReS et al., climate RiSk DiScloSuRe in Sec filingS: 
an analySiS of 10–k RepoRting by oil anD gaS, inSuRance, coal, anD tRanS-
poRtation anD electRic poweR companieS	IV	(2009),	available at	http://www.
ceres.org/Document.Doc?id=473	(reviewing	one	hundred	SEC	filings	submit-
ted	by	companies	in	the	electric	utility,	coal,	oil	and	gas,	transportation,	and	
insurance	industries	and	finding	that	fifty-nine	filings	made	no	mention	of	their	
emissions	or	the	companies’	position	on	climate	change,	twenty-eight	filings	
did	not	discuss	climate	risks,	and	fifty-two	filings	failed	to	disclose	actions	to	
address	climate	change).
13	 inStitutional inveStoRS gRoup on climate change et al., 2010 inveStoR 
Statement on catalyzing inveStment in a low-caRbon economy: inveStoRS 
uRge policymakeRS to act Swiftly	2	(2010),	available at http://www.iigcc.
org/docs/PDF/Public/2010InvestorStatement.pdf.
14	 Id. at 6.
15	 See Comm’n	Guidance,	supra note	2,	at 6290.
16	 Id.	(citing	emission	reporting	requirements	with	the	Environmental	Pro-
tection	Agency,	the	California	Global	Warming	Solutions	Act,	the	Regional	
Greenhouse	Gas	Initiative,	the	Western	Climate	Initiative,	and	the	Midwestern	
Greenhouse	Gas	Accord).
17	 Id. (referring	to	the	American	Clean	Energy	and	Security	Act).
18	 Id. at 6290-91.
19	 See generally Mike	Bryan	et	al.,	Disclosing Environmental Liabilities: 
Recent Developments in Legal and Accounting Standards,	18	buS. l. toDay	
61,	64	(2009).
20	 See id. (describing	how	hostile	shareholders	might	allege	they	would	not	
have	invested	if	climate-related	information	had	been	disclosed	properly).
21	 See id.
22	 See id.

23	 See Kathryn	Douglass,	Add One to the Arsenal: Corporate Securities Laws 
in the Fight to Slow Global Warming,	13	lewiS & claRk l. Rev.	1119,	1137	
(2009)	(describing	Rule	10b-5	as	an	alternative	to	traditional	environmental	
litigation,	which	faces	difficulties	with	the	issues	of	political	question,	causa-
tion,	and	standing).	See also 17	C.F.R.	§	240.10b-5	(2010)	(providing	that	it	
is	“unlawful	for	any	person,	directly	or	indirectly,	by	the	use	of	any	means	or	
instrumentality	of	interstate	commerce,	or	of	the	mails	or	of	any	facility	of	any	
national	securities	exchange,	(a)	To	employ	any	device,	scheme,	or	artifice	to	
defraud,	(b)	To	make	any	untrue	statement	of	a	material	fact	or	to	omit	to	state	
a	material	fact	necessary	in	order	to	make	the	statements	made,	in	the	light	
of	the	circumstances	under	which	they	were	made,	not	misleading,	or	(c)	To	
engage	in	any	act,	practice,	or	course	of	business	which	operates	or	would	oper-
ate	as	a	fraud	or	deceit	upon	any	person,	in	connection	with	the	purchase	or	sale	
of	any	security”).
24	 See Douglass,	supra note	23, at 1144.
25	 See id.
26	 See Comm’n	Guidance,	supra note	2	(providing	interpretive	guidance	on	
what	must	be	disclosed,	but	never	making	climate	change	related	disclosure	an	
express	requirement).
27	 See id.	at	6293-94	(explaining	that	climate-related	litigation	needs	to	be	
briefly	described,	but	only	if	it	is	material,	puts	more	than	10%	of	the	regis-
trant’s	assets	at	risk,	or	a	governmental	authority	is	a	party	and	potential	sanc-
tions	exceed	$100,000).
28	 See Mounteer, supra note	9,	at 11145.
29	 See Comm’n	Guidance,	supra note	2,	at	6290-91.
30	 See u.S. gov’t accountability office, enviRonmental DiScloSuRe: Sec 
ShoulD exploRe wayS to impRove tRacking anD tRanSpaRency of infoRmation	
4-5	(2004),	available at http://www.gao.gov/new.items/d04808.pdf.	(report-
ing	that	compliance	with	and	enforcement	of	SEC	environmental	disclosure	
requirements	could	not	be	measured	because	SEC	does	not	systematically	track	
issues	raised	in	disclosures	and	suggesting	that	SEC	improve	the	tracking	and	
transparency	of	climate-related	disclosure).
31	 See Douglass,	supra note	23,	at	1144.
32	 See Wallace,	supra note	3,	at	1124-29.
33	 See Matwyshyn, supra note	4,	at	202-3.



64winter 2010

endnoTes: u.S. climate change policy v. inteRnational tRaDe RuleS: complying with gatt 
continued from page 48

1	 See	John	M.	Broder,	Countries Submit Emissions Goals,	n.y. timeS,	Feb.	2,	
2010,	at	A10	(discussing	the	emissions	goals);	Richard	Black,	U.S. Bill ‘Cru-
cial’ for Climate Talks,	bbc newS,	Sept.	30,	2009,	http://news.bbc.co.uk/go/pr/
fr/-/2/hi/science/nature/8283655.stm	(last	visited	Mar.	1,	2010)	(noting	expecta-
tions	for	the	Copenhagen	talks).
2	 See	A Refreshing Dose of Honesty: Maria Cantwell and the Politics of 
Global Warming,	the economiSt,	Feb.	6,	2010,	at	38	(discussing	the	commit-
ment,	the	“catch,”	and	Senator	Cantwell’s	cap-and-dividend	proposal).
3	 See	Black,	supra	note	1	(noting	that	in	August	2009	Democratic	sena-
tors	wrote	to	President	Obama	declaring	that	to	attract	their	support,	any	bill	
regulating	GHG	emissions	would	have	to	protect	the	competiveness	of	U.S.	
companies);	J.D. weRkSman & t.g. houSeR, woRlD ReS. inSt., competitive-
neSS, leakage anD compaRability: DiSciplining the uSe of tRaDe meaSuReS 
unDeR a poSt-2012 climate agReement	1-6	(2008),	available at http://pdf.wri.
org/working_papers/competitiveness_leakage_and_comparability.pdf	(discuss-
ing	protective	measures	proposed	in	the	U.S.	legislature	and	considered	by	the	
European	Union	in	recent	years);	Committee	on	Ways	and	Means,	Subcom-
mittee	on	Trade,	Chairman Levin Announces Hearing on Trade Aspects of 
Climate Change Legislation,	Mar.	17,	2009,	http://waysandmeans.house.gov/
press/PRArticle.aspx?NewsID=10883	(last	visited	Mar.	1,	2010)	(announcing	a	
hearing	to	discuss	the	trade	aspects	of	climate	change	focused	upon	methods	to	
reduce	carbon	leakage	and	protect	U.S.	competitiveness).	See also	chRiS wolD, 
DaviD hunteR & meliSSa poweRS, climate change anD the law	445	(2009)	
(noting	that	the	carbon	leakage	could	be	“significant”);	Pew	Center	on	Global	
Climate	Change,	Implications for U.S. Companies of Kyoto’s Entry into Force 
without the United States	4-5	(2002),	http://www.pewclimate.org/docUploads/
Kyoto-USBusiness.pdf	(last	visited	Mar.	1,	2010)	(opining	about	the	potential	
competitive	advantage	enjoyed	by	U.S.	companies	relative	to	companies	in	
Kyoto	Protocol	signatory	countries	to	the	extent	that	economic	costs	are	signifi-
cant).	But see	wto/unep RepoRt (uniteD nationS enviRonment pRogRamme),	
Trade	and	Climate	Change	vii,	xviii	(2009)	(noting	that	studies	to	date	illustrate	
that	the	cost	of	compliance	with	an	emission	trading	scheme	is	relatively	minor	
when	compared	to	a	firm’s	overall	costs,	but	that	such	schemes	are	relatively	
young	and	more	stringent	emissions	requirements	may	change	those	findings);	
wolD,	supra	note	3,	at	445	(arguing	that	the	negative	effects	upon	competitive-
ness	are	not	apparent	because	pollution	abatement	costs	are	generally	a	small	

portion	of	total	operating	costs	and	that	both	businesses	and	environmentalists	
argue	that	regulation	will	result	in	relocation,	but	that	only	the	latter	believes	
the	unregulated	country	will	become	a	“pollution	haven”).
4	 See	Byrd-Hagel	Senate	Resolution,	S.	Res.	98,	105th	Cong.	(1997)	(express-
ing	that	“the	United	States	should	not	be	a	signatory	to	any	protocol	to,	or	other	
agreement	regarding,	the	United	Nations	Framework	Convention	on	Climate	
Change	of	1992	.	.	.	which	.	.	.	(B)	would	result	in	serious	harm	to	the	economy	
of	the	United	States”).
5	 American	Clean	Energy	and	Security	Act	of	2009,	H.R.	2454,	111th	Cong.	
(as	passed	by	House,	June	26,	2009).	This	bill	is	also	referred	to	by	the	names	
of	its	sponsors,	Congressmen	Waxman	and	Markey.
6	 See	John	M.	Broder,	Obama Opposes Trade Sanctions in Climate Bill,	
n.y. timeS,	June	29,	2009,	at	A1	(reporting	that	President	Obama	has	said	that	
ACES,	along	with	the	new	automobile	mileage	standards	and	stimulus	spending	
on	research	and	home	weatherization,	represents	a	change	in	American	energy	
policy).	The	bill	aims	to	reduce	GHG	emissions	to	eighty-three	percent	below	
2005	levels	by	2050.	See	H.R.	2454	supra note	5,	§	702	(establishing	interim	
levels	of	three	percent	below	2005	in	2012	and	forty-two	percent	below	2005	in	
2030).
7	 See	H.R.	2454	supra note	5,	§	762	(defining	carbon	leakage	as	a	substantial	
increase	of	GHG	emission,	as	determined	by	the	Administrator,	in	other	coun-
tries	from	industrial	entities,	if	the	increase	is	caused	by	an	increased	incre-
mental	cost	of	production	in	the	U.S.	as	a	result	of	implementing	this	Act);	id.	
§§	763-64	(providing	allowance	rebates	to	eligible	domestic	sectors);	id.	§	768	
(establishing	the	International	Reserve	Allowance	Program).
8	 See	Broder,	supra	note	6	(noting	the	legislative	activity	from	Congress	is	
far	from	certain);	michael DwoRSky, et al., StanfoRD inSt. foR econ. pol’y 
ReS., pol’y analySiS memo: pRofit impactS of allowance allocation unDeR 
the ameRican clean eneRgy anD SecuRity (aceS) act	1	(2009),	available 
at http://www-siepr.stanford.edu/GoulderSep2009.pdf	(stating	that	if	the	Sen-
ate	approves	its	own	proposal	that	the	entire	legislature	would	then	vote	on	a	
integrated	version);	Black,	supra	note	1	(noting	that	the	Boxer-Kerry	proposal	
introduced	in	the	Senate	on	Sept.	20,	2009	aims	for	a	higher	initial	emissions	
cut	than	Waxman-Markey	and	leaves	certain	provisions,	such	as	the	alloca-
tions	of	emissions,	open	for	discussion).	See also	alina Syunkova, nat’l 
foReign tRaDe council, inc., wto – compatibility of fouR categoRieS of 

37	 Id.
38	 See	George	Musser,	Cool Roofs are Finally Cool,	Sci. am.,	July	30,	2009,	
available at http://www.scientificamerican.com/blog/post.cfm?id=cool-roofs-
are-finally-cool-2009-07-30	(outlining	one	household’s	experience	with	sus-
tainable	roofing).
39	 See Cool	Roof	Rating	Council,	General	Questions	about	Cool	Roofing, 
http://www.coolroofs.org/coolroofing.html#radiative	(last	visited	Feb.	12,	
2010)	(explaining	that	“cool	roofs”	are	offered	in	various	colors).
40	 Id.
41	 See Rosenfeld,	supra note 27,	at	29	(opining	that	the	same	reflectivity	of	
roofs	may	be	implemented	in	automobiles).
42	 Canadell,	supra note 12,	at	1456.
43	 Gordon	B.	Bonan,	Forests and Climate Change: Forcings, Feedbacks, and 
the Climate Benefits of Forests,	320	Science	1444,	1444-1449	(2008).
44	 See National	Geographic,	supra note	10	(citing	deforestation	as	a	contribut-
ing	factor	to	climate	change).
45	 IPCC,	supra note	18,	at	33.
46	 Id.	at	36.
47	 Oak	Ridge	National	Laboratory	–	Carbon	Dioxide	Information	Analysis	
Center,	Recent	Greenhouse	Gas	Concentrations,	http://cdiac.ornl.gov/pns/cur-
rent_ghg.html	(last	visited	March	5,	2010).
48	 Canadell,	supra note	13,	at	1456.
49	 Id.
50	 Id.
51	 Id.
52	 Id.	at	1457.

53	 Id.
54	 Id.
55	 Id.
56	 Id.
57	 Id.
58	 Press	Release,	National	Institute	of	Standards	and	Technology,	Technology	
Innovation	Program,	2009	Technology	R&D	Competition	to	Address	Civil	
Infrastructure,	Manufacturing	(Mar.	26,	2009),	available at	http://www.nist.
gov/public_affairs/releases/20090326_tip_2009_comp_announce.htm.
59	 Id.
60	 American	Clean	Energy	and	Securities	Act	of	2009,	H.R.	2454,	111th	Cong.	
(2009).
61	 Press	Release,	U.S.	Department	of	Agriculture,	Agriculture	Secretary	Vil-
sack	Announces	$900,000	for	Urban	and	Community	Forestry	Grants:	Cost-
share	grants	provide	funds	which	are	matched	by	recipient	organizations	(Oct.	
28,	2009),	available at http://www.usda.gov/wps/portal/!ut/p/_s.7_0_A/7_0_1O
B?contentidonly=true&contentid=2009/10/0531.xml.
62	 See id.	(listing	the	ten	organizations	receiving	grant	funds).
63	 U.S.	Environmental	Protection	Agency,	Brownfields	and	Land	Revitaliza-
tion, http://www.epa.gov/brownfields/about.htm	(last	visited	Feb.	12,	2010).
64	 See	U.S.	Environmental	Protection	Agency,	Constructed	Treatment	Wet-
lands, http://www.epa.gov/owow/wetlands/pdf/ConstructedW_pr.pdf	(last	
visited	Feb.	13,	2010)	(outlining	the	fiscal	benefits	of	constructed	treatment	
wetlands).
65	 H.R.	2454.



65 SuStainable Development law & policy

u.S. climate change policy	(2007),	available at	http://www.nftc.org/default/
Trade%20Policy/Climate_Change/Climate%20Change%20Paper.pdf	(discuss-
ing	previous	legislative	proposals	to	address	climate	change).	If	a	parallel	bill	
passes	in	the	Senate,	a	joint	committee	must	be	formed	to	craft	a	compromise.	
See	H.R.	Con.	Res.	93,	108th	Cong.	(2003)	(educating	the	public	about	how	
laws	are	enacted).
9	 General	Agreement	on	Tariffs	and	Trade	1994,	Apr.	15,	1994,	Marrakesh	
Agreement	Establishing	the	World	Trade	Organization,	Annex	1A,	Legal	
Instrument	—	Results	of	the	Uruguay	Round,	33	I.L.M.	1125	(1994)	[hereinaf-
ter	GATT].	See	Broder,	supra	note	6	(noting	that	the	bill	contains	a	provision	
requiring	the	President	to	impose	a	tariff	on	goods	imported	from	countries	that	
do	not	act	to	limit	their	global	warming	emissions	and	that	President	Obama	
thinks	such	a	provision	could	be	“illegal	and	counterproductive”).
10	 See wolD,	supra	note	3,	at	447	(noting	that	GATT	has	been	successful	in	
significantly	reducing	tariffs	over	the	past	60	years);	Slayde	Hawkins,	Note,	
Skirting Protectionism: A GHG-Based Trade Restriction under the WTO,	20	
geo.	int’l	Envtl.	L.	Rev.	427,	430	(2008)	(noting	that	such	limitations	on	trade	
barriers	are	in	place	because	they	have	the	potential	to	negatively	affect	the	
world	economy).
11	 GATT,	supra	note	9,	at	arts.	I,	III.	See wolD,	supra	note	3,	at	447-8	(recog-
nizing	that	Articles	I	and	III	also	apply	under	the	General	Agreement	on	Trade	
in	Services	(“GATS”)	and	Technical	Barriers	to	Trade	(“TBT”)	Agreement).
12	 See	GATT,	supra	note	9,	at	art.	XX	(permitting	measures:	“(b)	necessary	to	
protect	human,	animal	or	plant	life	or	health	.	.	.	;	[or]	(g)	relating	to	the	con-
servation	of	exhaustible	natural	resources	if	such	measures	are	made	effective	
in	conjunction	with	restrictions	on	domestic	production	or	consumption	.	.	.	”).	
Such	measures	must	“not	[be]	applied	in	a	manner	which	would	constitute	a	
means	of	arbitrary	or	unjustifiable	discrimination	between	countries	where	the	
same	conditions	prevail,	or	a	disguised	restriction	on	international	trade.”	Id.
13	 See	generally	H.R.	2454	supra note	5,	§	768	(establishing	the	international	
reserve	allowance	program).
14	 See	Hawkins,	supra	note	10,	at	442	(discussing	similar	provisions	in	the	
Lieberman-Warner	bill,	S.	2191,	110th	Cong.	(2007)	and	concluding	that	
requiring	different	allowances	from	different	countries	for	“like”	products	
violates	Article	I);	see	H.R.	2454	supra	note	5,	§	768(a)(1)(A)	(specifying	that	
the	Administrator	shall	issue	regulations	regarding	the	details	of	IRAP);	id.	§	
768(b)	(establishing	that	the	number	of	IRAs	required	for	a	covered	good	in	
an	eligible	industrial	sector	shall	be	adjusted	for	the	benefit	conferred	by	free	
allowances	and	the	value	of	emission	allowance	rebates	distributed	to	eligible	
domestic	sectors).
15	 See	H.R.	2454	supra note	5,	§	768(a)(1)(E)	(excepting	goods	that	originate	
in	“the	least	developed	of	developing	countries,”	countries	with	de	minimus	
GHG	emissions,	and	countries	that	are	party	to	a	nationally-enforceable	inter-
national	agreement).	Because	international	trade	agreements	provide	different	

standards	for	developing	countries	in	other	circumstances,	the	exception	for	
goods	originating	in	“any	foreign	country	that	the	United	Nations	has	identi-
fied	as	among	the	least	developed	of	developing	countries”	may	be	considered	
appropriate.	See id.	§	768(a)(1)(E)(ii).
16	 See	H.R.	2454	supra note	5,	§	722(b)	(establishing	the	methods	of	demon-
strating	compliance	for	domestic	actors);	id.	§	722(d)	(listing	the	rules	regard-
ing	the	use	of	offset	credits,	term	offset	credits,	and	international	emissions	
allowances);	id.	§§	728,	737,	&	743	(discussing	the	terms	of	international	
emissions	allowances,	international	offset	credits	and	domestic	offset	credits);	
id.	§§	725,	782	(establishing	the	allocation,	banking,	and	borrowing	of	allow-
ances	for	domestic	actors);	id.	§	721(f)	(compensatory	allowances	are	permit-
ted,	under	certain	circumstances,	for	the	destruction	of	fluorinated	gases).	See	
also	DwoRSky,	supra	note	8,	at	5	(concluding	that	ACES	provides	industry	
with	more	allowances	than	needed	to	maintain	profits	and	that	as	a	result	the	
“most	energy-intensive	industries	are	likely	to	enjoy	increased	profits”).	Cf.	
Matthew	Nicely	&	Valerie	Ellis,	The Potential Clash of Climate Change Policy 
and International Trade Law,	4	buS. l. bRief (am. u)	4,	7	(2007)	(noting	
that	importers	were	largely	ineligible	for	subsidies	such	as	low-cost	allow-
ances	through	early	reduction	efforts,	international	and	domestic	offsets,	and	
sequestration	projects	in	the	Low	Carbon	Economy	Act	of	2007,	S.	1766,	110th	
Cong.	(2007)).	But	see	wto/unep RepoRt,	supra	note	3,	at	xviii	(noting	that	
the	potential	insufficiency	of	alleviations	and	exemptions	begs	the	question	as	
to	whether	measures	to	protect	competitiveness	and	reduce	carbon	leakage	are	
necessary).
17	 See	Nicely	&	Ellis,	supra	note	16,	at	7	(discussing	such	provisions	in	the	
Low	Carbon	Economy	Act	of	2007,	S.	1766,	110th	Cong.	(2007)	and	finding	
that	opportunities	for	domestic	industries	to	earn	allowances	at	lower	prices	due	
to	the	time	of	the	year,	along	with	additional	avenues	to	earn	permits	to	emit	
greenhouse	gases	that	are	not	available	to	importers,	can	result	in	an	accusation	
that	the	U.S.	is	treating	imported	products	less	favorably	than	domestic	prod-
ucts,	because	such	measures	lower	costs	of	production	and	manufacturing	for	
domestic	producers);	wolD,	supra	note	3,	at	491	(offering	that	some	advocates	
claim	that	offsets	stifle	innovations	because	permitting	compliance	via	investing	
in	forest	conservation	is	a	“low-tech”	solution).	See	also	wolD,	supra	note	3,	at	
491	(noting	that	advocates	believe	that	banking	promotes	early	action	by	lower-
ing	costs).	However,	banking	has	the	possibility	to	disrupt	emissions	trading	by:	
a)	limiting	innovation;	b)	decreasing	the	rates	of	overall	emissions	reductions;	
and	c)	lowering	the	value	of	allowances.	Id.
18	 wto/unep RepoRt,	supra	note	3,	at	xviii.	Border	adjustments,	to	compen-
sate	for	internal	taxes,	are	a	common	measure	upon	the	sale	and	consumption	
of	goods	such	as	cigarettes	or	alcohol.	Id. at	xix.	See generally	wto,	Trade	and	
Environment,	http://www.wto.org/english/tratop_e/envir_e/envir_e.htm	(last	
visited	Mar.	1,	2010).	

2	 See	u.n. newS centRe,	World Has ‘Responsibility to Deliver’ in Year of 
Crises, Ban Declares,	Dec.	17,	2008,	http://www.un.org/	apps/news/story.
asp?NewsID=29337&Cr=crises&Cr1=	(last	visited	Jan.	29,	2009)	(quoting	UN	
Secretary-General	Ban	Ki-moon	on	the	urgent	need	for	a	comprehensive	and	
balanced	international	climate	change	regime).
3	 See Kyoto	Protocol	to	the	United	Nations	Framework	Convention	on	Cli-
mate	Change,	art.	3,	Dec.	11,	1997,	37	I.L.M.	22	(1998)	[hereinafter	Kyoto	Pro-
tocol]	(requiring	that	only	the	“Parties	included	in	Annex	I	shall	.	.	.	ensure	that	
their	aggregate	[GHG]	emissions	.	.	.	do	not	exceed	their	assigned	amounts,”	
while	China	is	not	an	Annex	I	party).
4	 See	Juliet	Eilperin,	Developing Nations Plan Emission Cuts,	waSh. poSt,	
Dec.	12,	2008,	at	A10	[hereinafter	Eilperin,	Developing Nations]	(reporting	that	
getting	emerging	economies	like	China	to	limit	their	GHG	emissions	is	con-
sidered	crucial	to	the	success	of	a	global	climate	regime);	see also	pew centeR 
on global climate change anD the aSia Society, common challenge, col-
laboRative ReSponSe: a RoaDmap foR u.S.-china coopeRation on eneRgy anD 
climate change	18	(Jan.	2009)	[hereinafter	pew centeR RepoRt]	(emphasizing	
that	China,	along	with	the	United	States,	must	actively	work	to	reduce	GHG	

emissions	in	order	to	solve	the	global	climate	change	problem).
5	 Barbara	Finamore,	China’s Recent Steps Towards Meeting Its Climate 
Commitments,	Mar.	5,	2010,	http://switchboard.nrdc.org/blogs/bfinamore/
china_pushes_ahead.html	(last	visited	Mar.	18,	2010)	(reporting	from	a	post-
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Parties,	Copenhagen	Accord	(advance	unedited	version)	at	3	(Dec.	18,	2009)	
[hereinafter	Copenhagen	Accord]	available at	http://unfccc.int/files/meetings/
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Leaders Converge on D.C., Nothing But Business on the Agenda,	waSh. poSt,	
Nov.	15,	2008,	at	A10	(noting	China’s	recent	participation	in	the	G20	Summit);	
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19	 See	Cass	R.	Sunstein,	Of Montreal and Kyoto: A Tale of Two Protocols,	38	
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Feb.	18,	2009)	(reporting	fellow	developing	country	Vanuatu’s	low	develop-
ment	status	and	its	extreme	vulnerability	as	a	small	island	nation),	and	Central	
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uncomfortable	transition	stage).
99	 See	UNFCCC,	supra	note	7,	pmbl.	(indicating	indirectly	that	developed	
countries	should	carry	most	of	the	burden	when	noting	that	“the	largest	share	of	
historical	and	current	emissions	of	[GHGs]	has	originated	in	developed	coun-
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citizens).
113	See	Economy,	supra	note	50,	at	46	(noting	China’s	leaders	are	aware	that	
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